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ALABAMA.— (88)  S;  (84)  5;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  25;  (93)  80;  (94)  88;  (95)  86;  (96,  97)  88; 
(98)  89;  (99)  48;  (100,  101)  46;  (108)  48;  (108)  48;  (104,  105) 
68;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
59;  (114)  62;  (116,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (126,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  80;  (133)  91;  (184)  92;  (185)  98;  (136)  96;  (137) 
87;  (138)  100;  (139)  101;  (140)  108;  (141)  109;  (142)  110;  (143) 
111;  (144)  118;  (145)  117;  (146,  147)  119;  (146,  148)  121;  (149) 
123;  (150)  124;  (151)  125;  (152)  126;  (158)  127;  (154)  129;  (155, 
156)  130;  (157)  181. 

ABKAN8AS.— (48)  8;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  85;  (57)  88;  (58)  41;  (59)  48;  (60)  46;  (61,  62) 
54;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 
(70)  91;  (71)  100;  (72)  106;  (73)  108;  (74)  109;  (75)  112; 
(76,  77)  118;  (78)  115;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119; 
(84)  120;  (85)  122;  (81,  86)  126;  (87)  128;  (88)  129;  (89)  181. 

CALIFORNIA.— (78)  I;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  18;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86) 
81;  (87,  88)  22;  (89)  28;  (90,  91)  25;  (92,  93)  27;  (94)  88;  (95) 
29;  (96)  31;  (97)  88;  (98)  85;  (99)  37;  (100)  88;  (101)  40;  (102) 
41;  (103)  42;  (104)  48;  (105)  46;  (106)  46;  (107)  48;  (108)  49; 
(109)  50;  (110,  111)  52;  (112)  63;  (118)  54;  (114)  65;  (115) 
56;  (116)  58;  (117)  59;  (118)  62;  (119)  68;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  78;  (126)  77;  ^127)  78;  (128, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (148)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;  (149)  117;  (150)  119;  (151)  121;  (152)  125;  (153)  126; 
(151, 154)  129. 

COLOBADO.— (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  20;  (15)  22; 
(16)  25;  (17)  81;  (18)  86;  (19)  41;  (20)  46;  (21)  52;  (22)  55; 
(23)  58;  (24)  66;  (25)  71;  (26)  77;  (27)  88;  (28)  89;  (29)  08; 
(30)  97;  (31)  102;  (32)  105;  (33)  108;  (34)  114;  (35)  117;  (36) 
118;  (37)  119;  (38)  120;  (39)  121;  (40)  122;  (41)  124;  (42)  126; 
(43)  127;   (44)  130. 

CONNECTICUT.— (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  81; 

(60)  25;  (61)  29;  (62)  36;  (63)  88;  (64)  42;  (65)  48;  (66)  60; 

(67)  52;  (68)  57;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 

(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118;  (80)  126; 

(79,81)    129. 
DELAWARE.— (5  Houflt)  1;  (6  Hoait.)  22;  (7  Honst.)  40;  (9  Honst.) 

43;  (1  MaiT.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Pennewill) 

82;  (3  PennewiU)  94;  (4  Pennewill)  103;  (5  PennewiU)  U9;  (8 

PennewiU)  130. 
FLORIDA.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  28;  (27)  26;  (28)  29; 

(29)  80;  (SO)  82;  (31)  84;  (32)  87;  (33)  39;  (34)  43;  (35)  48;  (88) 

(4). 
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SI;  (37)  6S;  (88)  66;  (89)  63;  (40)  74;  (41)  7»:  (48)  89;  (43) 
99;  (44)  103;  (45,  46,  47)  110;  (48,  49,  50)  111;  (51,  51s)  ISO;  (53) 
126;  (54,  55)  127;  (56,  57)  131. 

OBOBOIA.— (76)  2;  (77)  4;  (78)  6;  (70)  11;  (80,  81)  12;  (88)  14; 
(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  80;  (89)  32;  (90)  36; 
(91,  92,  93)  44;  (94)  47;  (95,  96)  61;  (97)  64;  (98)  68;  (99)  69; 
(100)  62;  (101)  66;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  76;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;  (121)  104;  (122)  106;  (123)  107;  (124)  110;  (125) 
114;  (126)  115;  (127,  128)  119;  (129)  121;  (130)  124;  (131)  127; 
(132)  131. 

IDAHO.— (2)  36;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;  (11)  114;  (12)  118;  (13)  121;  (14)  125;  (15)  128. 

njJNOia— (121)  2;  (122)  3;  (123)  6;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  16;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  26;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141) 
83;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  fl51)  42;  (152)  43;  (154)  45;  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  60;  (100,  161)  62;  (162)  63;  (163)  64; 
(164,  165)  66;  (166)  67;  (167)  69;  (168,  169)  61;  (170)  62;  (171) 
63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  76;  (185)  76;  (186) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (19i,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  96;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
r228)  119;  (229,  230)  120;  (231)  121;  (232,  233)  122;  (234)  123; 
(235)  126;  (236,  237)  127;  (238)  128;  (239,  240)  130. 

nroiAKA.— (112)  2;  (113)  3;  (114)  6;  (115)  7;  (116)  9;  (117,  Il8) 
10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  30;  (131)  31;  (132) 
82;  (133)  36;  (134)  38;  (135)  41;  (136)  43;  (137)  45;  (138)  46; 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  60;  (4,  5,  6  Ind.  App.; 
142)  61;  (7,  8  Ind.  App.;  143)  62;  (9,  10  Ind.  App.)  63;  (11  Ind. 
App.)  64;  (13  Ind.  App.;  144)  66;  (14  Ind.  App.)  66;  (15  ind. 
App.;  145)  67;  (146)  68;  (16  Ind.  App.)  69;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  159;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84; 
(157;  27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind. 
App.)  94;  (159)  96;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App.>  104;  (163) 
106;  (34  Ind.  App.)  107;  (164)  108;  (35  Ind.  App.)  Ill;  (165) 
112;  (36  Ind.  App.)  U4;  (37  Ind.  App.;  166)  117;  (167)  119;  (168) 
120;  (169)  124;  (170)  127;  (171)  131. 

lOVA.— (72)  2;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  26;  (82)  31;  (83)  82;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  46;  (89,  90),  48;  (91)  61;  (92)  64;  (93)  57; 
(94,  95)  68;  (96,  97)  69;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  (103)  64;  (104)  66;  (105)  67;  (106)  68;  (107)  70;  (108)  76; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;  (128)  111; 
(129)  113;  (130)  114;  (131)  117;  (132,  133)  119;  (134)  120;  (135) 
124;  (136)  126;  (137)  126;  (138)  128;  (139)  130. 


6  SOHEDULB. 

KANSAS.— (87)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  IS;  (48)  16;  (48) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  80;  (40)  88;  (50) 
84;  (51)  87;  (58)  89;  (53)  42;  (54)  46;  (55)  49;  (56)  54;  (57) 
57;  (58)  62;  (59)  68;  (60)  72;  (61)  78;  (62)  84;  (63)  88;  (64> 
91;  (65)  98;  (66)  97;  (67)  100;  (68)  104;  (69)  106;  (70)  109; 
(71)  114;  (72)  115;  (73)  117;  (74)  118;  (74,  75)  121;  (76)  123; 
(77)  127;  (78)  ISO;  (79)  131. 

nSNTUCKT.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  26; 
(90)  29;  (91)  84;  (92)  86;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
(97)  68;  (98)  66;  (99)  59;  (100)  66;  (101)  72;  (102)  80;  (103) 
82;  (104)  84;  (105)  88;  (106)  90;  (107)  92;  (108)  94;  (109)  96; 

(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103; 
(116)  105;  (117,  118)  111;  (119)  115;  (120)  117;  (122)  121;  (121) 
123;  (123, 124)  124;  (185, 126, 127)  128;  (128)  129;  (129)  ISO. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (4i  La.  Ann.)  17; 
(48  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  66;  (49  La.  Ana.) 
•2;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (105)  83;  (106)  87;  (107)  90;  (108)  92;  (109)  94;  (110)  98; 

(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (115, 
117)  116;  (118)  118;  (119)  121;  (120)  124;  (181)  126;  (119,  122) 
129;   (123)   131. 

ICAINE.— (79)  1;  (80)  6;  (81)  10;  (88)  17;  (83)  23;  (84)  SO;  (85) 

85;  (86)  41;  (87)  47;  (88)  51;  (89)  66;  (90)  60;   (91)  64;  (92) 

69;  (93)  74;  (94)  80;  (95)  85;  (96)  90;  (97)  94;  (98)  99;  (99) 
105;  (100)  109;  (101)  116;  (102)  120;  (103)  125;  (104)  129. 

ICABYLAND.— (67)  1;   (68)  6;   (69)  9;   (70)  14;   (71)  17;   (78)  20; 

(73)  25;  (74)  28;  (75)  82;  (76)  85;  (77)  39;  (78)  44;  (80)  46; 

(79)  47;  (81)  48;  (82)  61;  (83)  66;   (84)  57;  (85)  60;  (86)  63; 

(87)  67;  (88)  71;  (89)  73;  (90)  78;  (91)  80;  (92)  84;  (93)  86; 

(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108; 

(101)  109;  (102)  111;  (103)  116;  (104)  118;  (105)  121;  (106)  124; 

(107)  126;  (108)  129;  (109)  130. 
ICASSACHUSETTS.— (145)    1;    (146)    4;  (147)  9;    (148)  12;    (149) 

14;  (150)  15;  (151)  21;  (152)  23;  (153)  26;  (154)  26;  (155)  31; 

(156)  32;  (157)  34;  (158)  85;  (159)  88;  (160)  89;  (161)  42;  (162) 

44;  (163)  47;  (164)  49;  (165)  52;  (166)  56;  (167)  57;  (168)  60; 

(160)  61;  (170)  64;  (171)  68;  (178)  70;  (173)  73;  (iTi)  75;  (175) 

78;  (176)  79;  (177)  83;  (178)  86;  (179)  88;  (180)  91;  (181)  92; 

(182)  94;  (183)  97;  (184)  100;  (185)  102;  (186)  104;  (187)  106; 

(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118; 

(194)  120;  (195)  122;  (196)  124;  (197)  125;  (198)  126;  (199)  127; 

(200)  128;  (201)  131. 

laCHIGAN.— (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68, 
69,  75)  18;  (70)  14;  (71,  76)  16;  (78,  73,  74)  16;  (77,  78)  18;  (79) 
19;  (80)  20;  (81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26; 
(89)  28;  (90,  91)  30;  (92)  81;  (93)  82;  (94)  84;  (95,  96)  85;  (97) 
87;  (98)  89;  (99)  41;  (100)  48;  (101)  46;  (102)  47;  (103)  60; 
(104)  63;  (105)  55;  (106)  68;  (107)  61;  (108)  G2;  (109)  63;  (110) 
64;  (111)  66;  (118,  113)  67;  (114)  68;  (115)  69;  (116,  117)  72; 
(118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 
(125)  84;  (126)  86;  (127)  89;  (128)  92;  (129)  96;  (130)  97; 
(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)  106;  (137)  109; 
(138)  110;  (139)  HI;  (136,140)  112;  (141,142)  118;  (143)  114; 
(144)  116;  (145)  116;  (146)  117;  (147,  148)  118;  (149)  119;  (144, 
150)  121;  (146,  151)  123;  (152)  126;  (153)  126;  (154)  129;  (155) 
130. 

MINNESOTA.— (36)  1;  (37)  6;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  82; 
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(50)  36;  (61,  62)  38;  (58)  39;  (54)  40;  (55)  43;  (56)  46;  (57) 
47;  (58)  49;  (59)  60;  (60)  61;  (61)  62;  (68)  64;  (63)  66;  (64) 
68;  (65)  60;  (66)  61;  (67,  68)  64;  (69)  66;  (70)  68;  (71)  70; 
(78)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77;  (78,  79)  79; 
(80)  81;  (81,  82)  83;  (88)  86;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  110;  (95)  111;  (96)  113;  (97)  114;  (98,  99)  116;  (100)  117; 
(101)  118;  (98,  102)  120;  (103)  123;  (104)  124;  (105)  127;  (106) 
130;  (107)  131. 

MI8SISSIPPL— (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  36; 
(71)  42;  (72)  48;  (73)  66;  (74)  60;  (75)  66;  (76)  71;  (77)  78; 
(78)  84;  (79)  89;  (80)  92;  (81)  96;  (82)  100;  (83)  102;  (84)  106; 
(85)  107;  (86)  109;  (87)  112;  (88)  117;  (89)  119;  (86,  89,  90) 
122;  (91)  124;  (92)  131. 

mSSOURL— (92)  1;  (98)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98) 
14;  (99)  17;  (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105) 
24;  (106)  27;  (107)  28;  (108,  109)  32;  (110,  111)  33;  (112)  34; 
(113,  114)  36;  (115)  37;  (116,  117)  38;  (118)  40;  (119,  120)  41; 
(121)  42;  (122)  43;  (128)  46;  (124,  126)  46;  (126)  47;  (127)  48; 
(128)  49;  (129)  60;  (130)  61;  (131)  62;  (182)  63;  (133)  64;  (134) 
56;  (135,  136)  68;  (137)  69;  (138)  60;  (139)  61;  (140)  62;  (141, 
142)  64;  (143)  66;  (144)  66;  (145)  68;  (146)  69;  (147,  148)  71; 
(149,  150)  73;  (151)  74;  (152)  76;  (158,  154)  77;  (155)  78;  (156) 
79;  (157)  80;  (158,  159)  81;  (160)  83;  (161)  84;  (162,  163)  86; 
(164)  86;  (166)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 
•4;  (172)  96;  (173)  96;  (174,  175)  97;  (176)  98;  (177)  99;  (178, 
179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  105;  (187)  106: 
(188,  189)  107;  (190,  191)  109;  (192)  111;  (193,  194)  112;  (195, 
196)  113;  (197)  114;  (198)  116;  (199)  116;  (200)  118;  (201,  202) 
119;  (203,  204,  205)  120;  (206)  121;  (207,  208,  209)  123;  (210,  211) 
124;  (212)126;  (213,214)  127;  (215)128;  (216,217)129;  (218,219) 
131. 

lCONTANA.--(9)  18;  (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43; 

(15)  48;  (16)  60;  (17)  62;  (18)  66;  (19)  61;  (20)  63;  (21)  69; 

(22)  74;  (23)  76;  (24)  81;   (25)  87;  (86>  91;  (27)  94;  (28)  98; 

(29)  101;  (30)  104;  (31)  107;  (32)  108;  (83)  114;  (34)  116;  (35) 

119;  (36)  122;  (37)  127;  (38)  129. 
ir£BBASKA.--(22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29) 

26;   (30)  27;   (31)  28;   (32,  33)  29;   (34)  33;   (35)  37;   (36)  38; 

(37)  40;  (38)  41;   (89,  40)  42;   (41)  43;   (42,  43)  47;    (44)  48; 

(45,  46)  60;   (47)  63;   (47,  48)  58;   (49)  69;   (50)  61;   (51,  52) 

66;  (53)  68;   (54)  69;  (55)  70;  (56)  71;  (57)  73;  (58)  76;  (59) 

80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97;  (65)  101;  (66) 

103;  (67)  108;  (68)  110;  (69)  111;  (70)  113;  (71)  115;  (72)  117; 

(73)  119;  (74,  75)  121;  (76,  77)  124;  (78,  79)  126;  (80)  127;  (81) 

129;  (82)  130;  (83)  131. 
NEVADA.— (19)  3;    (20)   19;    (21)   37;   (22)  68;   (23)  62;   (24)  77; 

(25)  83;  (26)  99;  (27)  103;  (28)  113;  (29)  124. 
NEW  HAMP8HIBE.--(64)  10;  (62)  13;  (65)  23;  (66)  49;  (67)  68; 

(68)  73;  (69)  76;  (70)  86;  (71)  98;  (72)  101;  (73)  111;  (74)  124. 
NEW  JEBSEY.— (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7; 

(51  N.  J.  L.;  46  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  58  N.  J.  L.)  19; 

(47  N.  J.  Eq.)  24;   (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N. 

J.  Eq.)  81;  (54  N.  J.  L.)  33;   (50  N.  J.  Eq.)  35;  (55  N.  J.  L.) 

39;  (51  N.  J.  Eq.)  40;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57 

N.  J.  L.;  53  N.  J.  Eq.)  61;  (54  N.  J.  Eq.;  58  N.  J.  L.)  56;  (59  N. 

J.  L.)  69;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 

(61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  78;  (63  N.  J. 
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L.)  76;  (68  K.  J.  Eq.)  78;  (64  N.  J.  L.)  tl;  (69,  60  N.  J.  Eq.) 
83;  (66  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J. 
Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96; 
(64  N.  J.  Eq.)  97;  (69  N.  J.  L.)  101;  (66  N.  J.  Eq.;  70  N.  J.  U) 
103;  (66  N.  J.  Eq.)  106;  (71  N.  J.  L.)  108;  (67  N.  J.  Eq.)  110; 
(68  N.  J.  Eq.;  72  N.  J.  L.)  Ill;  (69  N.  J.  Eq.)  116;  (73  N.  J.  L.; 
70  IJ.  J.  Eq.)  118;  (74  N.  J.  L.)  122;  (71  N.  J.  Eq.)  124;  (75  N. 
J.  L.)  127;  (72  N.  J.  Eq.)  129;  (76  N.  X  L.)  131. 

NEW  YOBK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (116)  12;  (116,  117)  16;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (134)  80;  (135) 
81;  (136)  32;  (137)  83;  (138)  34;  (139)  86;  (140)  87;  (141)  88; 
(142)  40;  (143)  42;  (144)  43;  (145)  46;  (146)  48;  (147)  49;  (148) 
61;  (149)  62;  (160)  66;  (151)  66;  (162)  67;  (163)  60;  (164)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  86;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  106;  (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  113;  (186,  187)  116;  (188)  117;  (184, 
189)  121;  (190,  191).  123;  (192,  193)  127;  (184,  194)  128. 

KOBTH  CAEOLINA.—(97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  28; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (116) 
44;  (116)  47;  (117)  63;  (118)  64;  (119)  66;  (120)  68;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  96;  (133)  98; 
(134)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139,140)  111; 
(137,  141,  142)  116;  (143)  118;  (144)  119;  (145)  122;  (146,  147) 
125;  (148,  149)  128. 

NORTH  DAKOTA.— (1)  26;  (2)  83;  (3)  44;  (4)  60;  (5)  57;  (6.  7) 
66;  (8)  73;  (9)  81;  (10)  88;  (11)  96;  (12)  102;  (13)  112;  (14)  116; 
(16,  16)  126. 

OHIO.— (45  Ohio  8t.)  4;  (46  Ohio  8t.)  16;  (47  Ohio  St)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  68;  (54  Ohio  St)  66;  (55,  5^ 
Ohio  St)  60;  (57  Ohio  St)  63;  (58  Ohio  St)  66;  (59  Ohio  St) 
69;  (60  Ohio  St)  71;  (61  Ohio  St)  76;  (62  Ohio  St)  78;  (65 
Ohio  St)  81;  (64  Ohio  St)  83;  (65  Ohio  St)  87;  (66  Ohio  St) 
90;  (67  Ohio  St)  93;  (68  Ohio  St)  96;  (69  Ohio  St)  100;  (7a 
Ohio  St)  101;  (71  Ohio  St)  104;  (72  Ohio  St)  106;  (73  Ohio  St) 
112;  (74  Ohio  St)  113;  (75  Ohio  St)  116;  (76  Ohio  St.)  118;  (77 
Ohio  St)  122;  (78  Ohio  St)  126;  (79  Ohio  St)  128;  (80  Ohio  St) 
131. 

OKLAHOMA.— (20,  21;  1  Okl.  Cr.)  129. 

OBEGON.— (15)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21> 
28;  (22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
62;  (29)  64;  (30)  60;  (31)  66;  (32)  67;  (33)  72;  (34)  76;  (85) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
96;  (43)  99;  (44)  102;  (45)  106;  (46,47)  114;  (48)  120;  (49)  124; 
(50)  126;  (51)  181. 

PENNSYLVANIA.— (116,  116,  117  Pa.  St)  2;  (118,  119  Pa.  St)  4; 
(120,  121  Pa.  St)  6:  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125 
Pa.  St)  11;  (126  Pa.  St)  12;  (127  Pa.  St)  14;  (128,  129  Pa.  St) 
16;  (130,  131  Pa.  St)  17;  (132,  133,  134  Pa.  St)  19;  (136,  136 
Pa.  St)  20;  (137,  188  Pa.  St)  21;  (139,  140,  141  Pa.  St)  SS; 
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(14S,  148  Pft.  0t)  S4;  (144^  146  Flu  St.)  27;  (146  Pa.  St)  28; 

(147,  150  Pa.  St.)  80:  (151  Pa.  St)  81;  (148  Pa.  St.)  33;  (140, 

158,  158  Pa.  St.)  84;   (154,  155  Pa.  St.)  85;   (166  Pa.  St)  86; 

(157  Pa.  St)  87;  (158  Pa.  St)  88;  (160  Pa.  St)  80;  (160  Pa. 

Bt)  40;  (161  Pa.  St)  41;   (162  Pa.  St)  42;   (163  Pa.  St)  48; 

(164,  165  Pa.  St)  44;  (166  Pa.  St)  46;  (167  Pa.  St)  46;   (168, 

160  Pa.  St)  47;   (170,  171  Pa.  St)  60;    (172,  178  Pa.  St)  61; 

(174,  175  Pa.  St)  62;  (176  Pa.  St)  58;   (177  Pa.  St.)  56;   (178 

Pa.  St)  66;   (170,  180  Pa.  St)  67;   (181  Pa.  St)  50;   (182  Pa. 

Bt)  61;  (183,  184  Pa.  St)  68;   (185  Pa.  St)  64;   (186  Pa.  St) 

65;  (187  Pa.  St)  67;  (188  Pa.  St)  68;   (180  Pa.  St)  60;   (100 

Pa.  St)  70;  (101  Pa.  St)  71;  (102  Pa.  St)  73;  (103  Pa.  St)  74; 

(194  Pa.  St)  75;   (105  Pa.  St)  78;   (106  Pa.  St.)  70;   (107  Pa. 

Bt)  80;  (108  Pa.  St)  82;  (100  Pa.  St.)  85;   (105,  200  Pa.  St) 

86;   (201  Pa.' St)  88;   (202  Pa.  St)  00;   (203,  204  Pa.  St)  03; 

(205  Pa.  St)  07;   (206  Pa.  St)  08;   (207  Pa.  St)  00;   (JS08  Pa. 

St)  101;  (200  Pa.  St)  103;  (210  Pa.  St)  105;  (211  Pa.  St.)  107; 

(212  Pa.  St)  108;    (213  Pa.  St)   110;    (214  Pa.  St.)   112;    (215 

Pa.  St.)  114;  (216  Pa.  St)  116;  (217  Pa.  St.)  118;  (217,  218  Pa. 

St)  120;  (210,  220  Pa.  St)  123;  (221,  222  Pa.  St.)  128. 
EHODB  ISLAND.— (15)  2;  (16)  27;  (17)  33;  (18)  40;  (10)  61;  (20) 

78;  (21)  70;  (22)   84;  (23)  01;  (24)  06;  (25)  105;  (26)  106;  (27) 

114;  (28)  125. 
BOUTH  CABOLINA.— (26)  4;  (27,  28,  20)  13;  (30)  14;  (31,  82)  17; 

(33)  26;  (34)  27;  (35)  28;  (36)  31;   (37)  34;   (38)  37;   (39)  30; 

(40)  42;  (41)  44;  (42)  46;   (43)  40;   (44)  51;   (45)  65;   (46)  57; 

(47)  68;  (48)  50;  (49)  61;  (50)  62;  (51)  64;   (52)  68;  (53)  60; 

(54)  71;  (55)  74;  (56,  57)  76;  (58)  70;  (50)  82;  (60,  61)  86;  (62) 
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JACKSON  V.  LUCAS. 

[157  Ala.  51,  47  South.  224.] 

BBFOBMATION  OF  MOBTQAQB,  Wbo  may  not  BCatnUtn  Bolt 

for. — ^If  land  is  erroneously  described  in  a  mortgage,  and,  under  a  power 
of  sale  contained  therein,  is  sold  hj  the  same  erroneous  description  t« 
the  mortgagee,  who  subsequently  sells  and  conveys  the  land  by  a  cor- 
rect description,  there  is  no  such  privity, between  the  purchaser  and 
the  mortgagor  as  entitles  the  former  to  maintain  against  the  latter's 
RTsntees  a  suit  to  reform  the  mortgage  so  as  to  include  the  lands  in- 
tended to  be  described  therein,     (p.  19.) 

Bill  to  reform  a  mortgage.  A  demurrer  for  want  of  equity 
was  overruledy  and  the  defendants  appealed. 

Wliatley  &  Cornelius,  for  the  appellant. 

Lackley  &  Bridges  and  Hopten  &  Overton,  for  the  appellee. 

"  DENSON,  J.  Stevens  executed  a  mortgage  to  Schuess- 
ler  &  Co.,  on  eighty  acres  of  land  to  secure  a  present 
indebtedness.  The  correct  description  of  the  land  is  S.  ^ 
of  N.  B.  %  and  S.  %  of  N.  W.  i/4  of  section  2,  in  township 

21,  of  range  10,  in  Randolph  county;  but  the  scrivener,  in 
drawing  the  mortgage,  described  the  lands  as  being  in  section 

22,  so  that  a  mistake  was  made  in  the  description  of  the  land. 
After  the  law  day  in  1896,  as  the  bill  shows,  Schuessler  & 
Co.  advertised  and  sold  the  lands  under  the  mortgage,  and 
became  the  purchasers  at  said  sale.  After  the  sale  they 
rented  the  lands  to  Stevens  for  the  year  1897,  and  for  several 
years  thereafter.  On  June  4,  1903,  the  individual  members 
composing  the  firm  of  Schuessler  &  Co.  sold  and  conveyed  by 
deed,  with  full  covenante  of  warranty,  the  land,  by  its  cor- 
rect numbers,  to  W.  P.  Lucas.  Lucas  went  into  possession 
and  held  the  lands  as  his  own  until  the  31st  of  December, 
1904,  when  he  sold  and  conveyed  by  deed  with  full  oov- 

Am.  St.  Eep.,  Vol.  131—2     (17) 
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enants  of  warranty,  the  land  by  its  correct  numbers  to 
Nixon  Lucas,  who  went  into  immediate  possession  and  has 
remained  in  possession  ever  since.  After  the  foreclosure 
sale  (the  exact  time  not  being  shown  by  the  bill)  Stevens 
sold  and  conveyed  the  land  to  J.  W.  Jackson  for  a  con- 
sideration of  twenty  dollars.  Jackson,  on  the  eighteenth  day 
of  May,  1906,  instituted  a  statutory  action  of  ejectment 
against  Nixon  Lucas  tenant  to  recover  possession  of  the  lands. 
The  tenant,  in  the  manner  required  by  the  statute,  had  Nixon 
Lucas  made  a  party  defendant  to  the  ejectment  suit.  The 
bill  here  was  filed  by  Nixon  Lucas,  against  Stevens  and  Jack- 
son, to  reform  the  mortgage  so  as  to  make  it  read  ''section 
2,"  instead  of  ''section  22,"  and  to  perpetually  enjoin*  the 
ejectment  suit.  A  motion  to  dismiss  the  bill  for  the  want  of 
equity,  and  a  demurrer  to  the  bill,  were  overruled  by  the 
chancellor;  and  this  appeal  was  taken  from  that  decree. 

•*  The  first  proposition  which  presents  itself  for  considera- 
tion is  whether  or  not  Nixon  Lucas,  complainant,  stands  in 
such  relation  of  privity  tp  the  mortgage  as  that  he  may  main- 
tain the  bill.  There  can  be  no  doubt  of  the  right  of  Schuess- 
ler  &  Co.,  as  mortgagees,  before,  the  attempted  foreclosure,  to 
maintain  a  bill  to  correct  the  description  of  the  land  in  the 
mortgage ;  that  it  may  be  conceded  (though  we  do  not  decide 
the  point)  that,  had  the  mistake  been  carried  into  their  deed 
to  W.  P.  Lucas,  and  into  the  deed  from  Lucas  to  complain- 
ant^ "equity  would  work  back  through  all,"  and  entitle  the 
complainant  (the  last  vendee)  to  a  reformation  against  the 
mortgagor:  18  Bncy.  of  PI.  &  Pr.  797.  But  we  have  seen 
that  no  mistake  occurred  in  either  of  the  conveyances  subse- 
quent to  the  mortgage;  and  in  the  case  of  Blackburn  v. 
Randolph,  33  Ark.  119,  which  was  an  action  by  the  last 
vendee  of  a  series  of  conveyances,  where  it  was  contended 
that  there  was  no  privity  between  the  complainant  and  the 
trustee  in  the  deed  of  trust  under  which  the  first  sale  was 
made,  the  court  on  this  point  said:  "If,  in  either  one  of 
these  conveyances,  the  deed  of  trust,  that  from  Tate,  or 
Bartless,  or  Sheppard,  or  Buck,  or  Drake,  there  was  not  a 
mutual  mistake,  whereby  each  party,  vendor  and  vendee, 
actually  supposed  the  particular  piece  of  ground  was  de- 
scribed, when  in  fact  it  was  not,  the  equity  of  the  com- 
plainant would,  of  course,  fall.  What  is  meant,  when  the 
cases  say  that  the  mistake  will  only  be  corrected  between 
the  original  parties  and  those  claiming  under  them  in  privity, 
is,  in  cflfect,  that  the  court  will  not  interfere  in,  favor  of 
subsequent   purchasers,   who   were  simply   ignorant  of  the 
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former  mistake,  and  may  be  presumed  to  have  intended  to 
take  by  the  description  used,  nor  against  subsequent  pur- 
ehasers  by  the  true  description  for  valuable  consideration, 
without  notice  of  the  former  mistake."  In  **  Tillis  v. 
Smith,  108  Ala.  264,  19  South.  374,  a  bill  was  filed  by  the 
grantee  against  the  grantor  to  reform  a  conveyance  in  respect 
to  the  description  of  the  land  conveyed.  A  plea  was  inter- 
posed to  the  bill,  setting  up  as  a  defense  that  the  complainant 
had  conveyed  by  deed  the  lands  as  described  in  the  deed 
sought  to  be  reformed  to  a  third  party,  and  from  that  fact 
it  was  argued  that  the  complainant  was  not  a  proper  party 
to  maintain  the  suit.  Speaking  of  this  contention  this  court 
said:  ''It  has  been  ruled,  and  we  think  correctly,  that  when 
a  mistake  occurs  in  a  series  of  conveyances,  the  last  vendee 
may  have  the  deeds  corrected."  The  court  cited,  among 
others,  the  case  of  Blackburn  v.  Randolph,  33  Ark.  119. 
After  discussing  the  insistence  that  the  right  of  the  com- 
plainant was  destroyed  by  his  deed  to  another  containing 
the  same  mistake  that  the  original  deed  contained,  the  coiu*t 
held  that  it  was  not  necessary  to  decide  the  abstract  question 
of  law  maintained  in  the  argument  of  counsel,  because,  as 
the  court  said,  ''The  plea  does  not  aver  that  any  mistake 
was  made  in  appellant's  conveyance  to  the  third  party,  and 
hence  it  utterly  fails  to  show  any  privity  between  that  person 
and  Smith  (the  original  grantor)  which  would  authorize  him 
to  file  a  bill  to  reform  the  conveyance  executed  by  Smith  to 
the  appellant.'' 

Applying  that  ruling  to  the  case  in  judgment,  the  bill  on 
its  face  showing  that  there  was  no  mistake  in  complainant's 
deed  nor  in  the  deed  of  his  vendor,  no  privity  is  shown  to 
exist  between  complainant  and  Stevens,  the  mortgagor.  The 
application  of  the.  ruling  is  fully  supported  by  the  case  of 
Hdey  V.  Bagley,  37  Mo.  363,  in  which  case  it  was  held  that 
a  purchaser  at  a  mortgage  sale  made  under  the  power  con- 
tained in  the  mortgage  held  no  such  relation  of  privity  with 
the  mortgagor  as  would  authorize  him  to  maintain  a  bill  to 
reform  and  ^^  correct  a  mistake  or  misdescription  in  the 
mortgage :  See,  also,  Schwickerath  v.  Cooksey,  63  Mo.  75.  On 
the  foregoing  authorities  and  considerations  the  court  is  of 
the  opinion  that  the  complainant  fails  by  his  bill  to  make 
a  case  calling  for  the  intervention  of  a  court  of  equity  in 
his  behalf,  and  that  the  chancellor  erred  in  overruling  the 
motion  to  dismiss  the  bill  for  the  want  of  equity. 

Reversed  and  rendered. 

Tyson,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 
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Befarmatkm  of  Writmg$  is  the  mibjeet  of  a  note  to  WiUiamB  ▼.  Hamil* 
ton,  65  Am.  St.  Bep.  481.  A  purchaser  ia  entitled  to  his  grantor's 
right  to  enforce  a  correction  of  a  description  in  a  prior  deed  to  a 
part  of  the  premieei  executed  by  the  grantor  to  another:  Jonea  t.  Mo* 
Nealy,  139  Ala.  879,  101  Am.  St.  Bep.  38. 


^ 


SOUTHERN  STEEL  COMPANY  ▼.   HOPKINS. 

[157  Ala.  175,  47  Sonth.  274.] 

COBPOBATIONB,  OONBOUDATED,  Bl|^t  of  to  Sne  and  to 
Defand  Suits. — When  a  corporation  is  the  successor  hj  consolidation 
of  other  corporations,  it  has  the  same  right  to  sne  upon  causes  of 
action  and  to  make  defense  when  sued  as  the  original  corporations,  or 
either  of  them,  had.     (p.  21.) 

EQUITY  PBAOnOE — ^Motion  to  Dlsmias  not  Sustainable  for 
a  Defect  Onrabla  by  Amendments — ^A  bill  should  not  be  dismissed  on 
account  of  a  defect  curable  bj  amendment.  Hence,  if  a  consolidated 
corporation  sues  upon  a  cause,  and  the  name  of  the  original  incorpora- 
tion is  essential  to  the  proceeding,  the  defect  is  curable  by  amendment 
and  is  not  available  on  a  motion  to  dismiss,      (p.  22.) 

BEMEDIES,  AmpUtade  and  Variety  of. — A  right  of  defense 
and  of  a  form  of  defense  as  efficient  and  practicable  as  the  nature  of 
the  transaction  will  reasonably  admit  are  rights  as  sacred  as  the  cor- 
responding rights  of  prosecution  for  the  assertion  of  property  rights, 
(p.  23.) 

EQUITT  PBAOTIOE— Multiplicity  of  Suits.— Independent  of 
special  grounds  for  proceeding  in  e<}uity,  a  court  of  equity  will  assume 
jurisdiction  to  prevent  a  multiplicity  of  suits  by  settling  a  transac- 
tion which  at  law  involves  the  trial  of  numerous  cases,  entailing  loss 
of  time,  and,  perhaps,  ruin  in  costs,     (p.  23.) 

JX7BY  TBIAIi — ^Limitations  upon  Bight  of. — ^The  guaranty  of 
jury  trial  refers  to,  and  is  coextensive  only  with,  the  common-law 
right  then  existing,  and  it  was  always  a  principle  of  the  common  law 
that  a  trial  by  jury  must  give  way  to  an  appeal  to  equity,  when,  from 
the  nature  of  the  situation,  the  transaction  to  be  investigated,  and 
the  relation  of  the  parties  to  the  transaction,  the  ordinary  proceeding 
at  law  would  not  answer  sufficiently  the  purpose  to  administer  justice, 
(p.  24.)    

EQUITY— Multiplicity  of  Suits,  Oeneral  Principle  OontrolUng 
Suits  to  Prayent.— Subject  to  the  restriction  that  equity  will  not  in- 
terpose where  the  remedy  at  law  is  plain  and  adequate,  and  that  no 
court  has  the  right  to  infringe  on  the  doctrine  of  multifariousness 
which  prevents  the  mingling  in  one  suit  of  entirely  distinct  and  sepa- 
rate causes  of  action  between  different  parties,  the  principle  is,  that 
when  numerous  parties  are  jointly  and  severally  claiming  against  one, 
or  where  one  is  claiming  against  many  liable  jointly  or  severally, 
and  the  same  title  or  right  of  defense  will  be  called  in  question  and 
will  be  determinative  of  the  issue  for  or  against  all,  a  case  for  the 
interposition  of  equity  to  avoid  a  multiplicity  of  suits  is  made  with- 
out the  aid  of  any  independent  equity,     (pp.  24,  25.) 

EQUITY — ^Multiplicity  of  Suits,  Enjoining  Separate  Actions  to 
All  of  Which  the  Same  Defense  Exists. — Where  a  corporation  is 
claimed  to  be  liable  to  the  administrators  of  one  hundred  and  ten 
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penonB  killed  in  the  same  accident,  all  of  whom  haTe  brought  sepa- 
rate actions  against  the  corporation  claiming  that  its  negligence  made 
it  liable,  and  th;e  allowing  of  the  separate  actions  to  proceed  at  law 
will  min  the  corporation  by  costs  and  expense,  though  it  proves  suc- 
eesflfnl  in  all,  and  the  plaintiffs  are  insolvent,  the  actions  pending 
in  different  courts  are  liable  to  be  called  for  trial  in  the  different 
eonrts  at  the  same  time,  and  for  these  reasons  it  is  impossible  for  the 
defense  to  present  a  proper  defense  to  all  the  actions,  and  the  defense 
which  will  DO  put  forth  in  each  is  the  same  and  determinative  of  all 
alike,  a  court  of  equity  will  assume  jurisdiction  to  prevent  a  mul- 
tiplicity of  suits,     (pp.  25,  29.) 

Suit  by  the  Southern  Steel  Company  to  enjoin  one  hundred 
and  ten  suits  at  law  pending  the  determination  of  a  defense 
alleged  to  be  applicable  to  each.  The  bill  was  dismissed  and 
the  complainants  appealed. 

Campbell  &  Johnson,  for  the  appellant. 

Frank  S.  White  &  Sons,  CaldweU  &  Carmichael,  Bowman, 
Harsh  &  Beddow,  Robert  N.  Bell,  B.  M.  Allen,  George  P. 
Bondurant,  John  C.  Carmichael,  W.  K.  Terry,  D,  B.  Ander- 
son, Sam  Will  John,  John  S.  Kennedy,  H.  K.  White,  and 
Smith  &  Smith,  for  the  appellees. 

180  TYSON,  C.  J.  Two  questions  only  are  involved  in 
this  appeal:  One,  whether  the  appellant  was  a  party  who 
could  file  the  bill ;  second,  whether  the  court  has  jurisdiction 
of  the  case  made.  The  lower  court  dismissed  the  bill  for 
want  of  equity,  deciding  both  points  against  the  appellant. 

The  appellant  is  the  resultant  or  successor  and  assign  by 
consolidation  of  two  corporations — one  the  Alabama  Steel 
and  Wire  Company,  and  the  other  the  Underwood  Coal  and- 
iron Company — in  December,  1905.  The  Alabama  Steel  and 
Wire  Company  having  been  sued  at  law  on  a  liability  exist- 
ing prior  to  the  consolidation,  the  first  question  is:  Can  the 
appellant,  the  new  company,  assert  the  rights,  equities,  and 
defenses  of  the  wire  company,  as  set  up  in  the  bill  in  this 
case.  We  think  there  ought  to  be  no  doubt  about  this  right. 
The  appellant  is  the  successor  in  law  of  the  merged  com- 
panies. It  succeeds  to  all  their  respective  rights,  privileges, 
powers  and  franchises,  and  becomes  liable  for  all  their  debts, 
liabilities  and  duties,  and  thus  plainly  has  the  right  to  defend 
and  prosecute  suits  at  law  and  in  equity  for  the  protection 
of  its  rights,  the  same  as  the  original  companies  could  do. 
The  original  company  in  this  case  in  all  prosecutions  and 
defenses  in  its  name  would  necessarily  act  for  and  under 
the  control  of  the  new  company.  The  policy  of  the  law  and 
the  character  of  the  change  effected  by  the  consolidation  of 
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the  corporations  are  shown  by  section  1151  of  the  Code,  and 
by  General  Acts  of  1903,  pages  331,  332,  section  40:  See 
Johnson  y.  State,  88  Ala.  176,  7  South.  253.  If  the  name  of 
the  original  corporation  was  essential  in  this  proceeding  on 
special  objection  urging  and  showing  such  necessity,  the  de- 
fect could  easily  have  been  cured  by  amendment,  and  there- 
fore was  not  available  on  motion  to  dismiss. 

The  second  question  is  whether  the  bill  is  properly  filed 
as  one  to  avoid  a  multiplicity  of  suits.  An  explosiou  *®^  oc- 
curred in  a  mine  owned  by  the  wire  company,  by  which  one 
hundred  and  ten  persons  lost  their  lives,  and  one  hundred 
and  ten  separate  suits  were  brought  by  their  representatives 
to  recover  damages  for  alleged  negligence  by  the  owner  of 
the  mine  in  which  the  accident  occurred.  The  appellant, 
alleging  that  the  wire  company  (and  it,  as  its  successor)  has 
a  perfect  defense  applicable  alike  to  all  these  suits,  filed 
the  bill  in  this  case  to  enjoin  actions  at  law  until  this 
defense  could  be  determined.  The  question  abstractly  is 
whether  the  court  has  jurisdiction  of  any  case  of  this  kind; 
for,  if  it  has,  this  case  must,  come  within  the  rule,  since  the 
allegations  show  that,  though  the  defense  be  perfectly  good, 
it  would  be  impossible  for  appellant  to  properly  present  the 
same  at  law,  because  many  of  the  cases  would  be  on  trial  in 
different  courts  at  the  same  time,  and  further  show  that  the 
expenses  and  costs  of  the  litigation  at  law  would  be  ruinous, 
though  successful  against  every  plaintiff. 

It  is  objected,  by  the  appellee,  that  the  negligence  alleged 
being  a  several  and  separate  wrong  as  to  each  party  injured, 
and  there  being  no  privity  or  common  interest  between  the 
defendants  in  the  actions  at  law,  the  court  of  chancery  has 
no  jurisdiction  to  enjoin  their  suits  to  avoid  a  multiplicity 
of  suits.  The  principle  upon  which  this  jurisdiction  is  estab- 
lished is  that  it  is  the  duty  of  the  government  to  furnish  a 
full,  adequate  and  complete  remedy  for  the  assertion  and 
protection  of  all  property  rights  of  its  citizens;  and  this  bill 
is  filed  upon'  the  idea  that  it  is  the  peculiar  function  of  the 
chancery  jurisdiction  to  supplement  the  law  courts  and  to 
give  such  remedy  when  it  does  not  exist  at  law  in  a  way 
''as  practical  and  efficient  to  the  ends  of  justice  as  the 
remedy  in  equity,"  and  that  there  is  no  plain,  adequate, 
complete  and  practical  remedy  for  appellant's  protection  in 
the  courts  of  law:  Boyce  v.  Grundy,  3  Pet.  (U.  S.)  210,  7  L. 
ed.  655;  Oelrich  v.  Spain,  15  Wall.  ^«*  (U.  S.)  211,  21  L.  ei 
43;  Allen  v.  Hanks,  136  U.  S.  300,  10  Sup.  Ct.  Rep.  961, 
34  L.  ed.  414. 
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The  ligbt  of  defense,  and  of  a  form  of  defense  as  efficient 
and  practical  as  the  nature  of  the  transaction  will  reasonably 
admit  of,  are  rights  as  sacred  as  the  corresponding  rights  of 
prosecution  for  the  assertion  of  property  rights.  There  can 
be  no  distinction,  nor  is  there  any,  between  the  right  to  an 
efficient  remedy  for  defense  and  one  for  the  reclamation  of 
property,  as  protection  in  the  acquisition  and  in  the  defense 
of  property  is  only  the  application  of  the  same  principle  of 
security  in  different  forms:  Brown  v.  New  Jersey,  175  U.  S. 
172,  20  Sup.  Ct.  Rep.  77,  44  L.  ed.  119 ;  West  v.  Louisiana, 
194  U.  S.  258,  24  Sup.  Ct.  Bep.  650,  48  L.  ed.  965. 

Independent  of  special  grounds  for  proceeding  in  equity, 
the  court  at  an  early  date  assumed  a  jurisdiction  to  prevent 
a  multiplicity  of  suits  by  settling  in  a  single  case  a  right 
or  transaction  which  at  law  involved  the  trial  of  numerous 
cases,  entailing  loss  of  time  and  perhaps  ruin  in  costs:  1 
Spencers  Equitable  Jurisdiction,  657;  Lord  Tenham  v.  Her- 
bert, 2  Atk  483 ;  Hanson  v.  Gardner,  7  Ves.  309,  310.  Lord 
Hardwicke,  in  the  case  of  Lord  Tenham  v.  Herbert,  2  Atk. 
483,  expressed  the  rule  as  to  when  a  bill  of  this  kind  could 
be  filed  and  when  the  right  must  first  be  established  at  law. 
Not  quoting  the  authorities  cited  in  26  English  Reports  (Re- 
print), 692,  sustaining  his  position,  he  said:  ''Undoubtedly, 
there  are  some  cases  in  which  a  man  may,  by  a  bill  of  this 
kind,  come  into  this  court  first;  and  there  are  others  where 
he  ought  first  to  establish  his  right  at  law.  It  is  certain, 
where  a  man  sets  up  a  general  exclusive  right,  and  where  the 
persona  who  controvert  it  with  him  are  very  numerous,  and 
he  cannot,  by  one  or  two  actions  at  law,  quiet  that  i*ight,  he 
may  come  into  this  court  first,  which  is  called  a  'bill  of 
peace,'  and  the  court  will  direct  an  issue  to  ^^^  determine 
the  right,  as  in  disputes  between  lords  of  manors  and  their 
tenants  and  between  tenants  of  one  manor  and  another;  for 
in  these  cases  there  would  be  no  end  of  bringing  actions  of 
trespass,  since  each  action  would  determine  only  the  par- 
ticular right  in  question  between  the  plaintiff  and  defendant. 
Ab  to  the  case  of  the  Corporation  of  York  and  Sir  Lionel 
Pilkington,  1  Atk.  282,  the  plaintiffs  there  were  in  possession 
of  the  right  of  fishing  upon  the  river  Ouse  for  nine  miles 
together,  and  had  constantly  exercised  that  right,  and  as  this 
large  jurisdiction  entangled  them  Tfith  different  lords  of 
manors,  it  would  have  been  endless  for  the  corporation  to 
have  brought  actions  at  law.  But  where  a  question  about  a 
hght  of  fishery  is  only  between  two  lords  of  manors,  neither 
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of  them  can  come  into  this  court  till  the  right  is  first  tried 
at  law." 

This  we  consider  aa  expressing  the  rale  of  law;  the  prin- 
ciple dictating  the  rule  being  the  duty  and  necessity  of 
affording  a  practical  and  efficient  form  of  remedy  for  pro- 
tection to  persons  and  property  founded  in  the  very  con- 
ception of  government:  6  Ency.  of  Law,  2d  ed.,  972.  If 
this  case  falls  within  the  rule,  the  allowance  of  the  proceeding 
is  no  infraction  of  the  constitutional  right  of  trial  by  jury, 
for  that  guaranty  refers  to,  and  is  coextensive  only  with,  the 
common-law  right  then  existing,  and  it  was  always  a  principle 
of  the  common  law  that  the  trial  by  jury  must  give  way  to 
an  appeal  to  equity,  when  from  the  nature  of  the  situation, 
the  transaction  to  be  investigated,  and  the  relation  of  the 
parties  to  that  transaction  the  ordinary  proceeding  at  law 
would  not  answer  sufficiently  the  purpose  of  administering 
justice:  Boring  v.  Williams,  17  Ala.  510;  Oelrich  v.  Spain, 
15  WaU.  (U.  S.)  211,  21  L.  ed.  43;  Cook  v.  Schmidt,  100 
Ala.  582,  13  South.  686;  6  Ency.  of  Law,  2d  ed.,  972-974. 
It  is  the  duty  of  affording  an  ***  efficient  and  speedy  and 
economical  administration  of  justice  which  evoked  and  estab- 
lished the  principle  of  jurisprudence  under  which  a  court 
of  equity  interferes  to  avoid  a  multiplicity  of  suits.  This 
principle,  then,  is  established  by  the  application  of  reason 
to  the  circumstances  of  the  particular  case,  and,  of  course, 
it  can  have  no  other  limit  than  that  of  reason.  The  classifica- 
tion by  the  text-writers  and  courts  of  the  instances  in  which 
a  particular  jurisdiction  founded  on  a  general  principle  has 
been  exercised  may  be  a  guaranty  of  safety  in  following  in 
their  footsteps ;  but  it  is  only  a  recognition  of  the  controlling 
principle,  and  does  not  by  any  means  restrict  the  principle 
itself. 

The  question  here,  then,  is.  What  is  the  principle  upon 
which  equity  interferes  to  avoid  a  multiplicity  of  suits?  In 
determiniDg  this,  it  may  be  borne  in  mind  that  the  jurisdic- 
tion is  not  to  be  invoked  when  the  remedy  at  law  is  plain, 
adequate  and  complete,  and  that  no  court  has  the  right  to 
infringe  upon  the  wholesome  doctrine  of  multifariousness 
which  prevents  a  mingling  in  one  suit  of  entirely  distinct 
and  separate  causes  of  action  between  different  parties.  Sub- 
ject to  these  restricticms,  the  principle  and  rule  is  that 
where  numerous  parties  are  jointly  and  severally  claiming 
against  one,  or  where  one  is  claiming  against  many  liable 
jointly  or  severally,  and  the  same  title  or  right  of  defense 
will  be  called  in  question,  and  will  be  determinative  of  the 
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issue  for  or  against  all,  a  ease  for  the  interposition  of  equity 
to  avoid  a  multiplicity  of  suits  is  made  without  the  aid  of 
any  independent  equity.  The  fact  that  this  unity  of  claim 
or  defense  frequently  or  generally  arises  from  privity  or 
joint  action  by  or  between  the  many  affords  an  obvious  in- 
stance of  the  application  of  the  rule,  and  it  has  induced  some 
to  suppose  that  the  junction  and  unity  of  interest  calling 
for  the  application  of  the  rule  ^^  is  limited  to  such  cases. 
But  the  association  and  unity  of  interest  in  the  many  as 
to  the  other  party  may  be  brought  about  just  as  well  by  the 
nature  of  the  transaction  or  the  situation  and  relation  of 
the  parties,  independent  of  all  privity  or  joint  action.  And 
therefore  privity,  or  joint  right,  or  liability,  although  good 
examples  for  the  application  of  the  principle,  afford  no  test 
for  the  propriety  of  its  application. 

The  case  made  by  the  bill  in  this  case  is  this:  'An  ex- 
plosion in  a  coal  mine  killed  one  hundred  and  ten  persons. 
The  several  administrators  of  these  persons  have  brought 
several  suits  against  the  appellant  as  the  owner  and  operator 
for  damages,  insisting  that  its  negligence  was  the  proximate 
cause  of  the  accident.  The  appellant  in  effect  says,  if  these  ac- 
tions are  allowed  to  proceed  at  law,  it  will  be  ruined  in  costs 
and  expenses,  though  it  be  successful  in  every  suit;  that  th^e 
plaintiffs  are  all  insolvent,  and  thus  could  not  pay  the  taxed 
costs  against  them,  should  they  be  unsuccessful;  that  the 
suits  are  i)ending  in  different  courts,  and  will  be  called  for 
trial  in  different  courts  at  the  same  time;  that  by  reason  of 
this,  and  the  necessity  of  having  the  same  witnesses  in  each 
trial,  it  is  impossible  for  the  defendants  to  present  a  proper 
defense  to  these  multitude  of  claims.  The  appellant  says, 
moreover,  that  it  has  defenses  to  aU  these  suits,  which  will 
be  put  forward  in  each  case,  and  which  will  be  determinative 
of  all  alike;  and  on  this  ground  it  is  insisted  that  this  is  a 
plain  case  for  the  application  of  the  jurisdiction  of  a  court 
of  equity  to  avoid  a  multiplicity  of  suits.  We  agree  with 
this  contention  on  principle. 

The  first  thing  to  obliterate  from  the  mind  in  considering 
the  question  is  that  it  is  immaterial  how  the  unity  of  title, 
claim  or  defense  is  brought  about.  It  is  the  factum  of  a 
single  title  against  many,  or  a  common  defense  against  many, 
which  is  the  foundation  of  the  ^®®  jurisdiction.  A  vested 
right  of  property  and  a  vested  cause  of  defense  for  pro- 
tection against  liability  stand  precisely  on  the  same  basis; 
and  whence  and  how  such  right  originated  is  wholly  im- 
material: 8  Cyc.  911;  Pritchand  v.  Norton,  106  U.  S.  124, 
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1  Sup.  Ct.  Rep.  102,  27  L.  ed.  104.  If  the  unfortunate 
persons  who  lost  their  lives  by  the  explosion  had  jointly 
leased  the  mine,  and  their  administrators  had  instituted 
several  actions  as  in  this  case  against  the  owner,  it  is  con- 
ceded that  the  privity  between  the  plaintiffs  established  by 
the  contract  would  justify  a  bill  to  have  the  question  of 
liability  determined  in  one  suit.  But  whyt  Only  because 
a  single  and  common  defense  would,  if  successful,  determine 
all  the  suits.  Suppose,  however,  the  owner  leased  to  a  third 
party,  instead  of  the  operators  and  the  same  accident  hap- 
pened, and  a  thousand  suits  were  brought  or  threatened  by 
solvent,  or  especially  by  insolvent,  parties,  what  reason  is 
there  for,  or  could  there  be  for,  denying  the  jurisdiction  to 
enforce  in  a  single  suit  the  common  cause  of  defense  against 
all?  Ingenuity,  we  think,  cannot  discover  a  substantial  dis- 
tinction between  the  two  cases  under  which  the  owner  in 
one  instance  may  take  shelter  in  a  court  of  equity  against 
the  wrongful  and  vexatious  suits,  while  in  the  other  he  must 
submit  to  financial  ruin  in  defending  a  thousand  vexatious 
actions  at  law. 

We  now  examine  the  precedents  to  show  that  the  great 
legal  minds  who  have  administered  the  principles  of  equity 
in  the  past  do  not  disagree  with  this  conclusion.  In  the  case 
of  Lord  Tenham  (2  Atk.  484),  the  master  builder  of  equity 
jurisprudence,  whose  words  we  have  quoted  above,  lays  it 
down  as  clear  and  certain  that  when  a  general  right  is  set 
up,  and  is  disputed  by  many,  the  party  may  come  into  equity 
in  the  'first  instance  against  the  many,  and  have  that  right 
determined  ^^'^  in  one  suit;  for  if  this  could  not  be  done 
there  would  be  no  end  of  bringing  actions  of  trespass,  since 
each  action  would  determine  only  the  particular  right  in 
question  between  the  plaintiff  and  defendant.  Suppose  the 
case  was  reversed,  and  the  many  had  already  instituted  their 
separate  suits;  would  not  the  principle  announced  entitle 
the  party  having  a  common  defense  against  all,  through  a 
"general  right,"  to  claim  the  aid  of  the  court  for  a  settle- 
ment of  liability  vel  non  in  a  single  suitt  Clearly  so.  It 
is  the  general  vested  right  in  property,  or  common  cause  of 
defense  for  the  protection  of  property,  which  opens  the  field 
for  the  operation  of  the  principle.  In  the  case  of  Mayor  of 
York  V.  Pilkington,  1  Atk.  282,  the  same  great  judge  laid 
down  the  rule  in  language  which  covers  this  case.  There 
the  suit  was  to  establish  a  right  of  fishing  against  a  number 
of  defendants  not  connected  by  title  or  privity.    At  first  a 
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demurrer  was  sustained  by  the  chancellor,  but  on  reargument 
he  said  he  had  changed  his  mind,  sa3dng  that  it  matters  not 
about  privity  of  any  sort,  nor  about  a  general  right  on  the 
part  of  the  defendants;  that  the  question  as  to  such  bills  ''is 
whether  the  plaintifb  have  a  general  right  to  the  sole  fish- 
ing, which  extends  to  all  the  defendants."  This  case  has 
been  followed  and  approved  in  England  to  the  present  day. 
One  of  the  most  interesting  applications  is  in  the  case  of 
Sheffield  Waterworks  v.  Yeomans,  L.  B.  2  App.  Cas.  8,  de- 
cided in  1866.  In  that  case  a  reservoir  of  the  water  company 
had  burst,  and  seven  thousand  three  hundred  and  fifteen 
persons  lost  their  lives  or  had  their  property  injured,  and 
many  were  prosecuting  claims  against  the  company.  The  bill 
was  filed  to  test  the  liability  in  a  single  suit,  and  was  sus^ 
tained.  The  vice-chancellor  defined  the  case  for  a  bill  of 
peace  as  being  one  in  which  ''there  were  a  number  of  persons 
daiming  as  against  one,  or  one  person  against  a  number, 
**  and  where  all  were  claiming  alike."  On  appeal  the 
court  sustained  the  lower  court,  saying:  "It  seems  to  me  to 
be  a  very  fit  case,  by  analogy,  at  least,  to  a  bill  of  peace, 
for  a  court  of  equity  to  interpose  and  prevent  the  unnecessary 
expense  and  litigation  which  would  be  occasioned,  and  to  de- 
cide once  for  all  the  validity  or  invalidity  of  the  certificates 
upon  which  the  claims  of  all  the  parties  depend." 

The  same  view  of  the  law  is  entertained  by  the  supreme 
court  of  the  United  States  and  many  of  the  states.  In  Hale 
V.  Allinson,  188  U.  S.  56,  23  Sup.  Ct.  Rep.  244,  47  L.  ed.  380, 
though  the  court  declined  to  exercise  the  jurisdiction,  it 
stated  with  accuracy  the  rule  itself,  stating  that  it  did  not 
require  a  conunon  title,  nor  community  of  right  or  interest 
in  the  subject  matter,  among  the  defendants,  but  only  a 
common  interest  in  the  questions  of  law  or  fact  in  contro- 
vert. And  the  statement  of  law  in  this  case  has  been 
approved  by  the  same  court  at  the  present  term  (1907)  in 
the  case  of  Bitterman  v.  Louisville  etc.  R.  R.  Co.,  207  U.  S. 
205,  28  Sup.  Ct.  Rep.  91,  52  L.  ed.  171,  12  Ann.  Cas.  693. 
The  following,  amongst  many  other,  cases  strongly  support 
the  rule  that,  when  all  the  cases  may  be  determined  on  a 
single  question  or  defense  common  to  all,  the  jurisdiction  will 
be  exercised:  Wyman  v.  Bowman,  127  Fed.  257,  62  C.  C.  A. 
189;  Milwaukee  E.  R.  &  L.  Co.  v.  Bradley,  108  Wis.  467, 
84  N.  W.  870 ;  Southern  Pac.  R.  R.  Co.  v.  Robinson,  132  Cal. 
408,  64  Pac.  572,  12  L.  R.  A.,  N.  S.,  497 ;  Lehigh  Val.  R.  R. 
Co.  V.  McFarlan,  31  N.  J.  Eq.  730;  American  Cent.  Ins.  Co. 
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T.  Landau,  56  N.  J.  Eq.  513,  39  Atl.  400;  Louisville  etc.  By. 
▼.Ohio  Val.  Imp.  Co.  (C.  C),  57  Fed.  45;  Osborne  v.  Wi»- 
consin  Cent.  R.  Co.  (C.  C),  43  Fed.  824;  De  Forest  ▼. 
Thompson  (C.  C),  40  Fed.  375;  1  Pomeroy's  Equity,  sees. 
269-274. 

We  are  committed  to  the  same  principle  in  Alabama.  Li 
the  early  case  of  Morgan  ▼.  Morgan,  3  Stew.  383,  21  **•  Am. 
Dec.  638,  it  is  said:  ''It  is  not  conceiyed  to  be  necessary,  in 
bills  of  peace,  that  there  should  appear  to  be  any  privity  or 
connection  between  the  defendants.  There  are  cases  where 
bills  of  peace  have  been  brought,  though  there  has  been  a 
general  right  claimed  by  the  plaintiffis,  and  yet  no  privity 
between  the  plaintiffs  and  defendants,  nor  any  general  right 
on  the  part  of  the  defendants."  And  in  the  case  of  Cleve- 
land V.  Insurance  Co.  of  North  America,  151  Ala.  191,  44 
South.  37,  we  used  the  following  language  comprehending 
the  rule  of  Lord  Hardwicke:  "The  jurisdiction  of  a  court  of 
equity  will  be  exercised  in  suits  by  a  single  party  against  a 
number  of  persons  to  restrain  the  prosecution  of  simultaneous 
actions  at  law  brought  against  him  by  each  defendant,  and 
to  procure  a  decision  of  the  whole  in  one  proceeding,  where 
all  the  actions  depend  upon  the  same  law  and  facts." 

It  is  insisted  that  the  case  of  Turner  v.  Mobile,  135  Ala. 
73,  33  South.  132,  is  opposed  to  the  view  above  expressed. 
That  there  are  expressions  in  the  opinion  to  that  effect  is 
not  to  be  doubted,  but  there  are  other  expressions  which 
approve  and  define  with  accuracy  the  very  basis  of  our  con- 
clusion in  this  case.  Judge  McClellan  in  that  case  says: 
"So,  when  one  party  is  subjected  to  or  threatened  with 
numerous  and  vexatious  actions  at  law,  or  is  the  victim  of 
numerous,  repeated  and  continuing  wrongs,  so  that  a  multi- 
tude of  suits  would  be  necessary  for  his  redress  at  law,  he 
may  come  into  chancery,  because  the  necessity  for  numerous 
suits  or  defenses  to  numerous  suits  at  law  is  in  itself  such  a 
wrong  and  vexation  to  him  as  vests  him  with  an  equity." 
This  case  is  founded  on  this  declaration  of  the  law,  which  is 
clearly  and  precisely  and  accurately  stated.  In  reference  to 
other  expressions  in  the  opinion  it  is  sufficient  to  say  that 
every  decision  must  be  read  in  the  light  of  the  exact  case 
before  the  court,  and  which  it  ^•^  was  intended  to  decide: 
Gaines  v.  Hennen,  24  How.  (U.  S.)  553,  16  L.  ed.  770; 
Kansas  City  etc.  R.  B.  Co.  v.  Crocker,  95  Ala.  412,  11  South. 
262.  The  point  and  principle  here  at  issue  was  not  in  the 
least  involved  in  the  Turner  case  (135  Ala.  73,  33  South. 
132).     Judge  McClellan  in  the  opening  of  his  opinion   so 
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dedares.  He  says:  ''There  is  no  pretense  that  this  case  falls 
within  the  first,  second,  or  fourth  classes"  pointed  out  by 
Mr.  Pomeroy,  in  which  equitable  jurisdiction  on  account  of 
multiplicity  of  suits  is  allowed.  And  then  he  shows  that  the 
bill  was  not  sufScient  under  the  third  class.  So  that  the 
question  in  this  case,  which  comes  directly  within  the  fourth 
class,  as  defined  by  Mr.  Pomeroy  and  Judge  McClellan,  was 
not  before  the  court  in  the  Turner  case,  and  was  not,  and 
could  not  have  been,  decided. 

The  case,  however,  of  Tribette  v.  Illinois  Cent.  B.  R.  Co., 
70  Miss.  182,  35  Am.  St.  Bep.  642,  12  South.  32,  19  L.  B.  A. 
660,  is  directly  opposed  to  our  views.  That  case  we  consider 
as  overruled  by  the  subsequent  one  in  the  same  court  of 
Crawford  v.  Mobile  etc.  B.  B.  Co.,  83  Miss.  708,  102  Am.  St 
Bep.  476,  36  South.  82,  in  which  the  court  expressly  approves 
the  view  repudiated  in  the  Tribette  case.  It  is  said  in  the 
Hightower  case:  ''We  think  the  doctrine  announced  by 
Pomeroy  is  sound  and  clearly  established  by  the  best  con- 
sidered modem  cases."  After  this  repudiation  of  the  Tribette 
case  by  the  supreme  court  of  Mississippi,  we  will  not  follow 
the  reasoning  of  the  opinion  in  that  case  to  point  out  its 
deflection  from  and  opposition,  in  our  opinion,  to  the  ancient 
as  well  as  modem  view  of  the  extent  of  the  jurisdiction  of 
courts  of  equity  in  reference  to  multiplicity  of  suits.  That 
jurisdiction  is  too  well  established  and  too  beneficent,  when 
wisely  exercised,  to  be  any  longer  called  in  question. 

It  would  be  a  strange  casus  in  juridical  evolution  to  meet 
the  needs  of  society  if  there  was  no  remedy  against  ^®^  a 
party  being  vexatiously  prosecuted  at  the  same  time  by  over 
seven  thousand  separate  invalid  claims  held  by  insolvent 
plaintiffs,  as  in  the  Sheffield  Waterworks  case  (L.  B.  2  App. 
Cas.  8),  when  each  case  is  founded  upon  the  same  facts,  and 
when  it  is  alleged  and  admitted,  by  the  objection  to  the  juris- 
diction, that  there  is  a  defense  common  to  all  the  claims.  It 
is  to  avoid  the  monstrosity  of  such  a  result  that  the  court  of 
chancery  extends  its  plenary  jurisdiction  to  stay  the  pro- 
ceedings at  law  until  the  question  of  liability  can  be  deter- 
mined in  one  suit,  and  therefore  we  hold  that  the  bill  in 
the  case  was  well  filed. 

The  bill  in  this  case  was  dismissed  on  motion.  The  de^ 
murreis,  therefore,  are  not  before  us;  nor  have  we  to  do 
more  than  to  say  that  the  bill  on  its  statements  has  equity 
on  the  single  ground  of  preventing  the  multiplicity  of  suits 
unaided  by  the  other  matters  averred.     The  decree  of  the 
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lower  court  is  reversed,  and  one  will  be  here  rendered  over- 
ruling the  motion. 
Reversed  and  rendered. 

Haralson,  Anderson   and  Denson,  JJ.,  concur. 
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discussion  will,  to  some  extent  at  least,  involve  the  general  subject 
of  equitable  interposition  for  the  purpose  of  preventing  a  multiplicity 
of  suits.  This  general  subject,  however,  will  be  found  treated  in  the 
note  appended  to  Woodward  v.  Seely,  50  Am.  Dec.  449,  where  the 
definition  and  history  of  bills  of  peace  or  injunction  to  prevent  multi- 
plicity of  suits  is  clearly  stated,  and  the  English  and  earlier  American 
eases  bearing  upon  the  subject  are  given.  In  fact,  the  doctrine  of 
equity  jurisdiction  to  prevent  multiplicity  of  suits  has  been  often 
treated  in  these  series  in  its  application  to  cases  arising  out  of  par- 
ticular classes  of  wrongs.  Thus,  equity  jurisdiction  with  reference 
to  enjoining  purprestures  and  nuisances  in  order  to  prevent  repeated 
actions  for  damages  caused  thereby  is  treated  on  pages  673,  e74  of  the 
note  appended  to  Crighton  v.  Dahmer,  35  Am.  St.  Bep.  670;  and  the 
doctrine  of  multiplicity  of  suits  as  a  ground  for  equity  assuming  jurijir 
diction  to  restrain  repeated  trespasses  for  the  same  reason  is  din- 
cussed  on  pages  736  to  740  of  the  note  appended  to  Moore  v.  Halli- 
day,  99  Am.  St.  Bep.  731.  Where  equity  will  interpose  to  prevent 
breach  of  contract  for  the  purpose  of  avoiding  a  multiplicity  of  suits 
ig  touched  upon  also  in  the  note  appended  to  Philadelphia  Ball  Club 
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T.  Lajoie,  90  Am.  8t.  Bep.  634.  Injnnetion  to  restrain  the  enforce- 
ment of  a  Yoid  municipal  ordinance  to  prevent  a  multiplicity  of  snits 
which  would  follow  its  enforcement  is  treated  on  pages  735,  736  of  the  note 
to  New  Orleans  B.  A  A.  Co.  ▼.  Citj  of  New  Orleans,  118  Am.  St.  Bep.  372 ; 
and  in  our  recent  note  to  Illinois  Steel  Co.  v.  Sehroeder,  126  Am.  St.  Bep. 
Ml,  will  be  found  an  elaborate  discussion  of  the  doctrine  of  equitable  in- 
terference to  prevent  a  multiplicity  of  suits,  when  applied  to  actions 
to  quiet  title  and  obtain  possession  of  land  against  several  persons 
who  hold  under  a  common  source,  but  each  of  whom  claims  a  separate 
and  distinct  tract  of  the  land.  The  cases  cited  in  all  of  these  notes, 
and  also  those  in  the  note  to  Fellows  v.  Fellows,  15  Am.  Dec.  427 
(upon  the  queetion  of  joinder  of  defendants  in  equity),  have  more  or 
less  bearing  upon  the  general  subject  of  equity  jurisdiction  to  pre- 
vent a  multiplicity  of  suits,  and  it  is  advisable  to  refer  to  those  notes 
in  connection  with  this  one;  especially  is  this  true  with  reference  to 
the  note  appended  to  Illinois  Steel  Co.  v.  Schroeder,  126  Am.  St.  Bep. 
991,  where  some  of  the  general  rules  which  have  been  promulgated  on 
this  question  were  stated,  and  where  there  is  a  lengthy  review  of  a 
comparatively  late  case  from  the  state  of  Alabama,  which,  though 
decided  under  different  circumstances,  contains  language  which  seems 
distinctly  opposed  to  the  doctrine  announced  in  the  principal  case. 

n.    Istrodnctory  Bemarka. 

The  decision  in  the  principal  case  (ante,  p.  20),  which  holds  that 
the  familiar  rule  that  equity  will  assume  jurisdiction  to  prevent  a 
multiplicity  of  suits  can  be  applied  in  favor  of  a  tort-feasor  against 
whom  numerous  actions  at  law  have  been  brought  by  separate  in- 
dividuals, to  recover  damages  for  personal  injuries  growing  out  of  a 
single  tort,  until  the  common  defense  can  be  established,  presentis  a 
very  interesting  topic  of  discussion;  particularly  so,  because  this  de- 
cision is,  perhaps,  the  only  one  in  which  the  rule  has  been  thus  ap- 
plied, and  the  decision  has  been  very  sharply  criticised  by  the  supreme 
court  of  another  state  in  a  still  more  recent  case.  But  while  it  may 
be  true  that  the  doctrine  of  multiplicity  of  suits  has  never  before 
been  applied  to  actions  for  damages  under  circumstances  similiar  to 
those  in  which  it  was  applied  in  the  principal  case,  and  that  that  case 
is  in  conflict  with  the  earlier  and  later  cases  of  the  same  kind,  still, 
DOT  investigation  shows  that  there  are  many  cases  which,  by  analogy, 
sustain  the  ruling  in  the  principal  case.  Moreover,  none  of  the  op- 
poung  cases  attempt  to  controvert  the  soundness  of  the  reasons  given 
by  the  Alabama  court  as  the  basis  of  its  decision,  namely,  "The  duty 
and  necessity  of  affording  a  practical  and  efficient  form  of  remedy  for 
protection  to  persons  and  property  founded  in  the  very  conception 
of  government";  "The  duty  of  affording  an  efficient  and  speedy  and 
economical  administration  of  justice";  and  again:  "A  vested  right  of 
property  and  a  vested  cause  of  defense  for  protection  against  liability 
stand  precisely  on  the  same  basis;  and  whence  and  how  such  right 
originated  is  wholly  immaterial." 

In  our  note  to  Illinois  Steel  Co.  v.  Schroeder,  126  Am.  St.  Bep.  991, 
we  learned  that  "the  discretionary  powers  of  a  chancellor  are  so  broad. 
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that  the  question  whether  or  not  the  court  will  entertain  jurisdiction 
in  any  particular  case  depends  more  upon  the  facts  and  circumstances 
of  the  case  than  upon  any  arbitrary  or  fixed  rules.**  This  seems  espe- 
cially true  where  jurisdiction  is  invoked  solely  upon  the  ground  of 
preventing  a  multiplicity  of  suits,  for  the  cases  are  uniform  in  hold- 
ing that  a  chancellor  is  bound  by  no  inflexible  rule  in  determining 
when  equity  should  interfere  by  injunction  to  grant  relief  upon  this 
ground,  but  that  the  question  depends,  as  was  said  in  Adams  v.  Obern- 
dorf,  121  HI.  App.  497^  "upon  the  circumstances  of  each  particular 
case,  and  upon  whether  such  interference  is  called  for  to  discounte- 
nance useless  litigation";  or,  as  was  said  by  the  supreme  court  of 
Wisconsin:  "Equity  jurisdiction  goes  as  far  as  reason  will  permit, 
under  the  circumstances  of  each  particular  case,  to  discountenance 
useless  litigation  and  prevent  irreparable  injury.  With  that  familiar 
principle  in  view,  we  need  not  feel  bound  in  any  case  to  test  the 
right  of  a  party  to  proceed  by  injunction,  by  precedents":  Milwaukee 
Electric  Ry.  etc.  Co.  v.  Bradley,  108  Wis.  467,  84  N.  W.  870. 

But  since  the  discretionary  powers  of  a  chancellor  are  not  exercised 
arbitrarily,  but  are  governed  by  the  general  principles  of  law  appli- 
cable to  the  case  in  hand,  it  will  be  found  that  all  the  cases  in  which 
the  intervention  of  equity  has  been  invoked  to  prevent,  by  injunc- 
tion, a  inultiplicity  of  suits,  the  courts  have  referred  to  the  rules  on 
that  subject  laid  down  by  Prof.  Pomeroy  in  his  work  on  Equity  Juris- 
prudence, as  the  guide  by  which  their  discretion  should  be  exercised. 

We  will  first,  therefore,  note  the  doctrine  promulgated  by  this  rec- 
ognized authority,  and  follow  it  up  with  numerous  illustrations  show- 
ing 'how  the  courts  have  applied  it  and  their  pertinent  comments 
thereon.  And  while  we  shall  not  confine  our  illustrations  to  cases 
where  the  aid  of  equity  was  invoked  under  circumstances  altogether 
similar  to  those  in  the  principal  case,  but  will  give  other  cases  which, 
by  analogy,  throw  light  on  the  position  there  taken,  still,  to  keep  this 
note  within  reasonable  bounds,  we  will  not  include  cases  covered  by 
the  previous  notes  referred  to,  though  by  analogy  they  may  be  perti- 
nent to  our  topic. 

m.    Pomeroy's  Doctrine. 

The  doctrine  laid  down  by  Prof.  Pomeroy  in  his  most  estimable  work 
on  Equity  Jurisprudence,  with  reference  to  bills  of  peace  or  injunc- 
tion to  prevent  multiplicity  of  suits,  and  to  which,  as  we  have  said, 
practically  all  the  cases  refer,  will  be  found  quoted,  with  proper  ref- 
erence, on  page  992  of  our  recent  note  appended  to  Illinois  Steel  Co. 
V.  Schroeder,  126  Am.  St.  Rep.  991,  and  need  not  be  here  repeated 
in  full.  A  referenoe  to  the  rule  there  given  will  show  that  while 
the  learned  author  says  in  effect  that,  in  actions  brought  by  numer- 
ous individuals  against  a  single  adversary,  equity  should  not  inter- 
fere by  injunction  to  prevent  a  multiplicity  of  suits  unless  there  is  m 
community  of  interest  in  "the  subject  matter  of  the  controversy*' 
among  the  numerous  individuals,  or  between  each  of  them  and  their 
single  adversary,  he  further  recognizes  that  equity  may  afford  relief 
by  injunction  in  some  such  cases,  although  there  is  no  such  com- 
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fflimitj  of  interest  among  the  parties  as  before  stated,  provided  there 
is  a  commanity  of  interest  among  them  in  "the  question  of  law  and 
fact  inTolved  in  the  eontrovers/."  It  would  appear  from  this  brief 
statement  of  Prof.  Pomeroj's  views,  that  this  acknowledged  authority 
on  equity  jurisprudence  was  somewhat  doubtful  himself,  as  to  how 
the  "multiplicity  of  suits"  doctrine  should  be  applied  in  every  case. 
At  any  rate,  whenever  an  application  of  this  doctrine  has  been  sought, 
the  rule  mentioned  has  invoked  mueh  discussion  from  the  bench,  and 
has  resulted  in  irreconcilable  conflict  of  judicial  opinion. 

As  to  the  proper  application  of  this  twofold  rule,  the  cases  can  best 
speak  for  themselves. 

IV.    ninfltratlons. 

a.  Where  Oommunity  of  Interest  in  the  Questions  of  Law  and  Fact 
Involved  in  the  Controversy  Is  Held  Sufficient  to  Justify  Belief  by  lOr 
Jimction.^-The  principal  case  (ante,  p.  20)  affords  the  only  illustration 
we  have  discovered  where  it  has  been  held  that  a  mere  community  of 
interest  in  the  questions  of  law  and  fact  involved  in  a  controversy, 
without  any  such  interest  in  the  subject  matter,  will  justify  equity 
in  enjoining  the  prosecution  of  numerous  actions  at  law,  brought  by 
separate  individuals  against  a  single  body,  to  recover  damages  for 
personal  injuries  growing  out  of  a  single  tort,  until  the  common  de- 
fense can  be  established. 

But  while  this  case  seems  to  stand  alone  in  its  application  of  the 
doctrine  recognized  by  Mr.  Pomeroy,  under  the  particular  circum- 
stances stated,  the  same  principle  has  been  often  applied  under  other 
circumstances,  which,  by  analogy,  uphold  the  ruling  in  the  principal 
ease. 

Thus,  in  Southern  Pacific  B.  B.  Co.  v.  Bobinson,  132  Cal.  408,  64 
Pac.  572,  12  L.  B.  A.,  N.  S.,  497,  a  bill  was  filed  by  the  railroad  com- 
pany to  enjoin  the  prosecution  of  some  six  hundred  and  seventy-four 
actions,  already  begun  by  numerous  parties  against  it,  to  recover  pen- 
alties or  damages  claimed  to  be  due  to  each  of  them  for  an  alleged 
violation  by  the  company  of  a  statutory  provision  (Civil  Code,  section 
490),  relative  to  the  sale  of  tickets  entitling  the  holder  to  stop-over 
privileges,  until  the  liability  of  the  company  under  the  statute  could 
he  determined  in  one  action.  Speaking  to  the  objection  made  by  de- 
fendants as  to  the  form  of  the  bill,  the  court  admitted  that  the 
proceeding  was  somewhat  novel,  but  said  the  facts  upon  which  it 
was  inaugurated  were  also  novel,  and  it  could  see  no  reason  why 
equity  should  not  assume  jurisdiction;  and  the  judgment  of  the  lower 
court  in  granting  the  injunction  was  aifirmed.  True,  there  was  an 
independent  equity  in  this  case  which  seemed  sufficient  to  justify  the 
injunction,  but  the  supreme  court  said  that  it  could  properly  have 
been  granted  on  the  ground  of  preventing  a  multiplicity  of  suits. 

In  Guess  v.  Stone  Mountain  Granite  A  By.  Co.,  67  Ga.  215,  numer- 
ous persons  living  in  a  town  on  the  line  of  a  railway  extending  to  a 
Sranite  quarry  operated  under  charter  brought  suits  against  the  com- 
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paay  for  damages  resulting  to  their  property  by  rendering  a  street 
on  which  their  property  fronted  well-nigh  useless  by  the  making  of 
embankments  and  cuts  in  the  street,  and  also  sought  damages  for  the 
nuisance  caused  by  the  use  by  the  company  of  an  improper  engine 
on  its  road. 

It  was  held  that  an  injunction  was  properly  issued  restraining  the 
plaintiffs  in  these  divers  suits,  and  compelling  a  settlement  of  the  rights 
of  the  company  and  of  the  plaintiffs,  and  thus  avoiding  a  multiplicity 
of  suits.  If  the  ruling  in  this  case  was  based  entirely  on  the  ground 
that  the  damages  sought  in  the  numerous  actions  were  for  the  eon- 
tinning  nuisance,  caused  by  the  improper  engine,  the  decision  would 
probably  have  no  bearing  upon  the  particular  question  involved  in 
our  topic,  but  it  must  be  noted  that  recovery  was  also  sought  for  the 
past  damages  that  had  become  fixed  or  determined  by  the  excavations 
and  embankments,  and  it  would  appear  from  the  opinion  that  the  rul- 
ing would  have  been  the  same  if  damages  for  the  nuisance  had  not 
been  involved. 

In  Smith  v.  Dobbins,  87  Ga.  303,  13  S.  E.  496,  is  found  another  illus- 
tration of  the  doctrine  that  mere  community  of  interest  in  the  ques- 
tions of  law  and  fact  will  justify  the  interference  of  equity  to  prevent 
a  multiplicity  of  suits.  Here,  several  executions  in  favor  of  different 
plaintiffs  had  been  levied  on  the  same  property,  and  one  person  had 
filed  in  resistance  to  each  levy  a  separate  claim.  The  claim  cases 
thus  made  were  pending  in  court  and  all  involved  the  same  question, 
upon  the  decision  of  which  the  subjection  or  nonsubjection  of  the 
property  to  all  the  executions  depended.  It  was  held  that  an  equita- 
ble petition  would  lie  in  favor  of  the  claimant  against  all  the  plain- 
tiffs, jointly,  to  bring  to  trial  all  the  claim  cases  and  dispose  of  them 
in  one  action.  Judge  Lumpkin,  speaking  for  the  court,  said  it  was 
well  established  that  equity  "will  interfere  to  restrain  the  bringing 
of  a  multiplicity  of  suits  where  the  rights  of  all  concerned  may  be 
adjudicated  without  prejudice  to  any  in  a  single  proceeding,  and  there 
is  no  reason  in  principle  why  this  rule  should  not  be  applied  to  cases 
already  brought  and  pending  by  consolidating  them  in  a  single  case"; 
and  continued:  'In  1  High  on  Injunctions,  section  12,  we  find  the 
following:  'Where  there  is  one  conmion  right  in  controversy  which  is 
to  be  established  by  or  against  several  persons,  one  person  asserting 
the  right  against  many,  or  many  against  one,  equity  may  interfere 
and,  instead  of  permitting  the  parties  to  be  harassed  by  a  multi- 
plicity of  suits,  determine  the  whole  matter  in  one  action'  ....  The 
doctrine  is  fully  discussed  in  1  Pomeroy's  Equity  Jurisprudence,  sec- 
tion 255  et  seq.  In  section  269  is  the  following:  'Under  the  greatest 
diversity  of  circumstances,  and  the  greatest  variety  of  claims  arising 
from  unauthorized  public  acts,  private  tortious  acts,  invasion  of  prop- 
erty rights,  violation  of  contract  obligations,  and  notwithstanding  the 
positive  denials  by  some  American  courts,  the  weight  of  authority  is 
simply  overwhelming  that  the  jurisdiction  may  and  should  be  exer- 
cised either  on  behalf  of  a  numerous  body  of  separate  claimants 
against  a  single  party,  or  on  behalf  of  a  single  party  against  such  a 
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Bunerom  bodj,  although  there  is  no  "common  title"  nor  "eommunitj 
of  rig^t,'*  or  of  "interest  in  the  subject  matter,"  among  these  indi- 
TidnalSy  but  where  there  is,  and  because  there  is,  merely  a  community 
of  interest  among  them  in  the  questions  of  law  and  fact  inyolved  in 
the  general  controYer^,  or  in  the  kind  and  form  of  relief  demanded, 
and  obtained  by  or  against  each  individual  member  of  the  numerous 
hody/" 

Likewise,  in  German  Alliance  Ins.  Co.  t.  Van  Cleave,  191  111.  410, 
61  N.  E.  94,  a  large  number  of  foreign  insurance  companies  jointly 
iUed  a  bill  against  the  insurance  commissioner  and  the  state  treasurer 
to  compel  the  former  to  refund  certain  taxes  which  the  complainants 
had  been  compelled  to  pay  on  unearned  premiums  under  the  same 
construction  of  a  statute,  and  to  enjoin  him  from  further  collecting 
such  taxes,  and  from  turning  over  the  money  collected  to  the  treas- 
urer, and  also  to  enjoin  the  treasurer  from  receiving  the  same.  A 
temporary  injunction  was  granted,  but  afterward,  on  motion,  treated 
as  a  demurrer,  was  dissolved  and  the  bill  dismissed.  It  was  held  on 
appeal  that  tbe  bill  was  maintainable  upon  the  ground  of  prevention 
of  a  multiplicity  of  suits,  and  the  decree  of  the  lower  <$ourt  dissolv- 
ing the  injunction  and  dismissing  the  bill  was  revised,  the  supreme 
court  saying:  "It  is  next  insisted  that  the  decree  is  right,  because 
each  of  the  complainants  has  an  adequate  remedy  at  law,  by  a  suit 
against  the  insurance  superintendent,  to  recover  the  amount  wrong- 
fully collected  from  it.  At  least  forty-two  suits  would  be  necessary 
to  accomplish  the  purpose,  and  to  give  each  complainant  its  legal 
remedy,  and  the  question  involved  in  each  case  would  be  exactly 
the  same.  While  the  demand  is  separate  in  each  case,  the  rights  of 
the  parties  depend  upon  the  same  facts.  Complete  relief  may  be 
furnished  by  a  decree  determining  the  single  question  applicable  to 
all,  and  in  which  all  are  interested.  The  case  is  a  proper  one  for 
an  application  of  equitable  powers." 

And  in  the  later  case  of  North  American  Ins.  Co.  v.  Yates,  214  HI. 
272,  73  N.  E.  423,  the  same  court,  speaking  to  an  objection  that  the 
hill  was  multifarious,  referred  with  approval  to  the  case  of  German 
Alliance  Ins.  Co.  v.  Van  Cleave,  191  HI.  410,  61  N.  E.  94,  and  said: 
''Although  there  may  be  several  causes  of  action,  if  they  grow  out  of 
the  same  transaction,  and  all  the  defendants  are  interested  in  the 
same  rights^  and  the  relief  against  each  is  of  the  same  general  char- 
acter, the  bill  may  be  sustained." 

Also,  the  rule  that  a  mere  community  of  interest  in  the  questions 
ef  law  and  fact  involved  in  the  controversy  will  justify  equity  in 
entertaining  a  bill  of  peace  to  prevent  a  multiplicity  of  suits  was 
approved  in  Adams  v.  Oberndorf,  121  111.  App.  497,  for  though  the 
one  hundred  and  fifty  actions  brought  in  that  case  by  separate  indi- 
viduals against  a  single  party  were  found  to  have  arisen  from  a  con- 
spiracy to  injure  and  harass  the  defendant,  thus  affording  the  aid  of 
an  independent  equity,  the  court  evidently  thought  it  a  case  for  equi- 
table relief,  even  without  the  aid  of  this  independent  equity,  for  it 
quoted  aa  the  basis  of  its  ruling:  "In  suits  by  a  single  party  against 
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a  number  of  persons  to  restrain  the  prosecution  of  simultaneous  ac- 
tions at  law  brought  against  him  by  each  defendant  and  to  procure 
a  decision  of  the  whole  in  one  proceeding  where  all  these  actions 
depend  upon  the  same  questions  of  law  and  fact":  1  Pomeroy's  Equity 
Jurisprudence,  see.  274. 

In  Pollock  ▼.  Okolona  Bar.  Inst.,  61  Miss.  293,  an  insolvent  mer- 
cantile firm  made  a  general  assignment  of  all  of  their  property,  pre- 
ferring some  of  their  creditors  and  leaying  others  unpreferred.  Many 
of  the  unpreferred  creditors  sued  out  writs  of  attachments  against 
the  assignee  upon  the  ground  that  the  assignment  was  fraudulent  and 
had  writs  of  garnishment  served  on  the  assignee  and  on  the  largest 
preferred  creditor.  While  these  attachment  suits  were  pending  the 
largest  preferred  creditor,  and  the  garnishee  in  all  the  attachment 
suits,  filed  a  bill  to  enjoin  further  prosecution  of  the  attachments 
and  secure  an  adjudication  of  the  rights  of  all  the  parties  in  one 
decree.  It  was  urged  by  the  defendants  that  equity  had  no  juris- 
diction to  enjoin  the  trial  of  the  attachment  suits^  no  matter  how 
numerous,  because  the  right  of  each  creditor  was  several  and  inde* 
pendent,  and  each  was  therefore  entitled  to  a  trial  by  jury  in  his 
particular  case.  In  overruling  this  contention  and  holding  that  the 
bill  was  maintainable  to  prevent  a  multiplicity  of  suits,  the  court 
said:  "It  may  be  considered  as  settled  that  for  the  purpose  of  pre- 
venting a  multiplicity  of  suits,  a  court  of  equity  may  draw  to  itself 
the  ultimate  decision  of  many  actions  at  law,  where  the  suits  are  by 
one  against  many  or  by  many  against  one,  all  the  cases  depend  upon 
a  common  state  of  facts  and  upon  a  common  principle  of  law,  which 
will  govern  and  control  the  rights  of  all,  although  there  be  no  com- 
munity of  right  between  the  several  parties  and  their  demands  arise 
at  different  times.*' 

And  in  the  comparatively  recent  case  of  Crawford  v.  Mobile  etc. 
B.  R.  Co.,  83  Miss.  708,  102  Am.  St.  Bep.  476,  36  South.  82,  fifty-seven 
different  inhabitants  of  a  city  joined  in  executing  their  promissory 
notes,  upon  the  fraudulent  representations  of  a  railroad  company  that 
unless  the  notes  were  given  ita  road  would  not  be  built  to  the  city,  but 
to  a  rival  town.  This  bill  was  filed  to  enjoin  one  holding  the  notes 
in  escrow  from  delivering  the  notes  and  to  restrain  their  transfer  by 
the  payee.  It  was  held  that,  aside  from  the  question  of  fraud,  an 
injunction  would  lie  in  order  to  prevent  a  multiplicity  of  suits,  and 
the  decree  of  the  lower  court  dissolving  an  injunction  which  had  been 
issued  was  reversed,  the  supreme  court  saying  that  it  reaffirmed  the 
doctrine  announced  in  Pollock  v.  Okolona,  61  Miss.  293,  and  added: 
"We  think  the  doctrine  announced  by  Pomeroy  is  sound,  and  clearly 
established  by  the  best  considered  modern  cases."  Since  the  doctrine 
given  by  Mr.  Pomeroy  is,  as  we  have  seen,  apparently  contradictory, 
in  that,  while  saying  a  community  of  interest  in  "the  subject  matter 
of  the  controversy''  is  essential,  he  also  recognizes  that  a  community 
of  interest  in  "the  questions  of  law  and  fact  involved  in  the  con- 
troversy" will  also  justify  equitable  interference,  the  court,  in  this 
case,  must  have  meant  to  give  its  approval  of  the  second  portion  of 
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Pomeroy's  doetnne,  bj  its  reaffirmation  of  the  doctrine  in  the  Pol- 
lock eaae,  for  the  decision  in  that  case  was  founded  entirely  upon  a 
eommunity  of  interest  in  the  questions  of  law  and  fact  involyed,  and 
not  upon  any  community  of  interest  in  the  subject  matter  of  the 
controversy.  We  direct  special  attention  to  the  language  used  in  this 
ease,  because,  as  we  shall  presently  see,  the  leading  case  opposed  to 
the  decision  in  the  principal  case  (ante,  p.  20)  comes  from  the  su- 
preme court  of  Mississippil  and  it  was  said  in  the  principal  case  that 
it  had  been  repudiated  by  this  case,  but  this,  as  we  shall  also  see,  is 
■trongly  denied  by  a  later  case  from  Indiana,  which  is  in  conflict 
with  and  sharply  criticises  the  opinion  in  the  principal  case. 

In  a  still  later  case  from  Mississippi  (Blumer  ▼.  Ulmer  (Miss.),  44 
South.  161),  a  suit  by  several  depositors  of  an  insolvent  bank  against 
the  directors  for  deceit  in  inducing  complainants  to  make  deposits 
when  the  bank  was  insolvent  was  held  properly  entertained  by  a  court 
of  equity  in  order  to  prevent  a  multiplicity  of  suits,  although  the 
cause  of  action  of  each  depositor,  if  asserted  alonoi  would  properly 
be  at  law,  and  not  in  equity. 

The  opinion  in  this  case  is  rery  brief,  the  court  being  content  to 
rest  its  ruling  on  the  doctrine  in  the  case  of  Crawford  v.  Mobile, 
Jackson  A  Kansas  City  B.  B.  Co.,  83  Miss.  708,  102  Am.  St.  Bep.  476, 
36  South.  82. 

Also,  a  still  more  recent  case  from  this  state  seems  to  fully  justify  the 
statement  in  the  principal  case  (157  Ala.  175,  ante,  p.  20,  47  South.  274, 
20  L.  B.  A.,  N.  8.,  849),  that  any  previous  decision  of  the  Mississippi 
court  which  maintained  that  a  mere  community  of  interest  in  the  ques- 
tions of  law  and  fact  involved  in  the  controversy  was  not  sufficient  to 
justify  injunctive  relief  on  the  ground  of  preventing  a  multiplicity  of 
nits  had  been  repudiated.  For  in  Whitlock  v.  Yazoo  ft  M.  V.  B.  Co., 
91  Miss.  779,  45  South.  861,  it  was  held  that  a  court  of  equity  prop- 
erly enjoined  the  prosecution  of  numerous  actions  at  law  separately 
brought  by  different  passengers  of  a  certain  train,  against  the  railroad 
company  to  recover  damages  alleged  to  have  arisen  by  reason  of  the 
train  having  been  unreasonably  delayed  through  the  negligence  of  the 
company.  "All  the  claims  are  based  on  the  same  state  of  facts,"  said 
the  court,  "and  will  have  to  be  tried  by  juries  at  great  expense,  with 
varying  and  different  verdicts,  according  to  the  different  verdicts  of 
different  juries,  all  of  which  would  result  in  a  multiplicity  of  suits, 
and  great  loss  and  expense,  which  can  be  obviated  by  the  trial  in  one 
ease."  The  facts  in  this  case  seem  to  make  the  ruling  squarely  in 
line  with  the  decision  in  the  principal  ease  (157  Ala.  175,  ante,  p.  20, 
47  South.  274,  20  L.  B.  A.,  N.  S.,  849),  and  to  set  at  rest  the  latest 
position  of  the  supreme  court  of  Mississippi  on  this  question. 

And  in  Michael  v.  City  of  St.  Louis,  112  Mo.  610,  20  Q,  W.  666, 
where  a  bill  was  filed  by  numerous  citizens  to  enjoin  the  collection  of 
certain  several  street  assessments,  the  doctrine  that  equity  jurisdic- 
tion was  justified  to  save  a  multiplicity  of  suits,  though  the  com- 
munity of  interest  extended  only  to  the  questions  of  law  and  fact 
involved  in  the  controversy  was  upheld;  for  the  court  in  its  opinion 


38  Amebican  State  Reports,  Vol.  131.     [Alabama, 

quoted  from  Pomeroj:  "The  only  eommonitj  among  them  is  in  the 
question  at  issue  to  be  decided  by  the  court;  in  the  mere  external 
fact  that  all  their  remedial  rights  arose  at  the  same  time,  from  the 
same  wrongful  act,  are  of  the  same  kind,  involve  similar  questions 
of  fact,  and  depend  upon  the  same  questions  of  law":  1  Pomeroy^s 
Equity  Jurisprudence,  2d  ed.,  see.  260.  And  then  added:  "Such  a 
community  of  interest  in  th6  questions  to  be  decided  is  now  generally 
held  to  be  sufficient  to  call  for  the  exercise  of  equity  jurisdiction  to 
prevent  a  multiplicity  of  suits  in  this  class  of  cases,  and  to  this  doe- 
trine  we  agree."  A  demurrer  to  the  bill  in  this  case,  however,  was 
held  properly  sustained,  upon  the  ground  that  the  bill  failed  to  show 
that  the  cause  of  action  was  the  same  as  to  all  the  plaintiffs  and 
upon  other  grounds  not  pertinent  to  the  question  now  under  consid- 
eration. 

In  American  Central  Ins.  Co.  ▼.  Landau,  56  N.  J.  Eq.  513,  39  Ail. 
400,  thirty-two  underwriters  filed  a  bill  to  enjoin  separate  suits  against 
them  on  their  policies,  alleging  that  the  policies  covered  insured's 
property  in  one  of  three  buildings;  that  under  each  policy  the  insurer 
should  not  be  held  liable  for  a  greater  proportion  of  any  loss  than 
the  amount  insured  therein  should  bear  to  the  whole  insurance;  that 
complainants  had  jointly  tendered  the  amount  of  an  award  that  had 
been  made  under  insured's  agreement  with  them  to  arbitrate  accord- 
ing to  the  provisions  of  each  policy.  The  defendants  demurred  to 
the  bill  upon  the  ground  of  want  of  equity  and  multifariousness,  and 
that  complainants  had  an  adequate  remedy  at  law.  In  overruling  the 
•demurrer  and  holding  that  the  bill  was  maintainable  upon  the  ground 
<of  saving  a  multiplicity  of  suits,  the  chancellor  referred  to  Kerr  on 
Injunctions,  page  135,  where  he  said:  "The  learned  author  uses  this 
language:  'In  cases  where  there  is  one  general  common  right  to  be 
established  against  several  or  a  number  of  distinct  persons,  whether 
one  person  claims  or  defends  a  right  against  many,  or  many  claim 
or  defend  a  right  against  one,  a  court  of  equity  will  interpose  in  or- 
der to  prevent  multiplicity  of  suits;  and  instead  of  suffering  parties 
to  be  harassed  by  a  number  of  separate  suits,  each  of  which  only  de- 
cides the  particular  right  in  question  between  the  plaintiff  and  the 
defendant  to  it,  it  will  at  once  determine  the  right  by  a  decree,  hav- 
ing previously,  if  necesaary,  directed  an  issue  for  its  information. 
It  is  no  objection  to  the  bill  that  the  plaintiffs  may  each  claim  a 
right  against  one  defendant,  or  several  defendants  may  each  have  a 
right  to  make  a  separate  defense  against  the  claim  of  one  plaintiff, 
provided  there  be  only  one  general  question  to  be  settled  which 
pervades  the  whole.  It  is  enough  that  there  is  one  general  question 
as  between  the  one  plaintiff  and  the  several  defendants,  or  the  one 
defendant  and  the  several  plaintiffs.' " 

In  Third  Avenue  B.  B.  Co.  v.  Mayor  etc.,  54  N.  Y.  159,  a  bill  was 
filed  by  the  street-car  company  to  enjoin  numerous  persons  from  pros- 
ecuting more  than  one  of  seventy-seven  actions  which  had  been  com- 
menced by  them  against  the  company  to  recover  a  penalty  imposed 
by  a  City  ordinance  for  running  its  cars  without  a  license.    In  hold- 
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in;  that  an  injunction  was  properly  issued,  the  appellate  court  said: 
"The  question  to  be  decided  in  all  the  suits  is  the  same,  and  a  single 
one,  depending  on  the  same  facts.  The  decision  made  in  the  one 
which  IB  to  be  proseented  wiU,  in  its  effect,  be  a  decision  of  them 
all.  •  .  •  .  The  prosecution  of  all  the  suits  referred  to  in  the  com- 
plaint at  one  and  the  same  time  would  be  unnecessarily  oppressive,  by 
having  costs  incurred  which  it  is  said  in  the  complaint  would  be 
"onerons  and  oppressive";  and  the  ease  is  one,  under  all  the  facts 
disclosed,  where  the  interference  of  a  court  of  equity  was  properly  in- 
voked and  exercised." 

In  Board  of  Supervisors  of  Saratoga  County  ▼.  De  Toe,  77  N.  T. 
219,  it  appeared  that  a  county  treasurer,  under  an  authority  to  issue 
notes  for  a  certain  amount  due  by  the  county,  had  fraudulently  is- 
saed  notes  amounting  in  the  aggregate  to  a  much  larger  sum  than 
the  amount  due.  These  notes,  seventy-three  in  number,  and  of  vari- 
ous amounts,  were  held  by  iifty-three  different  individuals.  Some  of 
the  claims  against  the  county  were  valid,  while  some  were  not. 
Thirty-one  of  the  holders  of  these  notes  had  brought  separate  actions 
against  the  county  and  the  others  intended  to  do  so.  This  bill  was 
filed  in  behalf  of  the  county  to  enjoin  the  several  holders  of  the 
notes  from  prosecuting  separate  actions  on  the  same,  alleging  that  the 
county  was  unable  to  ascertain  who  were  the  rightful  owners  of  the 
debt  owing  by  it,  or  how  much  thereof  was  due  to  either  of  the  de- 
fendants. It  was  held  on  demurrer  that  the  bill  would  lie  for  the 
purpose  of  preventing  a  multiplicity  of  suits,  all  the  claims  being  of 
the  same  general  character.  It  will  be  observed  that  each  of  the 
defendants  claimed  by  virtue  of  a  separate  contract  with  the  county, 
through  the  treasurer,  but  the  court  said  that  while  it  might  be  true, 
as  claimed,  that  there  was  no  exact  precedent  to  be  found  in  the 
books  for  equitable  interferenee  in  a  case  like  this,  "It  does  not  re- 
quire any  argument  to  show  that  convenience  and  the  ends  of  justice 
will  be  subserved  by  an  investigation  and  determination  of  the  whole 
controversy  in  a  single  action";  and  that  the  prevention  of  a  multi- 
plicity of  suits  was  "a  very  favorite  object  with  a  court  of  equity," 
and  would  "sometimes  justify  a  resort  to  a  court  of  equity,  when  the 
subject  is  not  at  all  of  an  equitable  character  and  there  is  no  other 
element  of  equity  jurisdiction."  Again,  the  doctrine  that  equity  will 
exercise  jurisdiction  to  prevent  a  multiplicity  of  suits  when  there 
is  only  a  community  of  interest  in  the  questions  of  law  and  fact 
involved,  was  applied  in  Stockwell  v.  Fitzgerald,  70  Vt.  468,  41  Atl. 
504,  where  it  was  held  that  a  bill  would  lie  to  maintain  a  right  of 
way  against  the  encroachments  of  several  persons  who  have  distinct 
interests,  where  the  establishment  of  the  complainants'  rights  at  law 
would  require  beparate  suits  against  the  different  adjoining  owners. 

In  Milwaukee  Electrie  By.  etc.  Co.  v.  Bradley,  108  Wis.  467,  84  N. 
W.  870,  the  street  railway  company  filed  a  bill  to  enjoin  the  prosecu- 
tion of  numerous  suits  brought  against  it  by  one  of  the  defendants, 
growing  out  of  its  enforcement  of  one  of  its  regulations  as  to  de- 
manding fares,  and  also  to  enjoin  the  other  defendants  from  com- 
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meneing  like  aetions  m  threatened.  A  temporary  injunction  was 
granted,  but  afterward  vacated  on  motion  of  the  defendants.  The  or- 
der of  the  lower  court  disBolying  the  injunction  was  held  to  be  er- 
ror. Judge  Marshall,  speaking  for  the  supreme  court,  after  saying 
that  the  right  of  the  company  to  collect  the  disputed  fares  depended 
upon  questions  of  law  arising  on  undisputed  facts,  and  that  the  com- 
pany could  not  be  disturbed  by  daily  contests  with  patroi^s  over  its 
right  to  the  fares  demanded  without  great  and  irreparable  injury  to 
its  interests,  and  great  prejudice  to  the  traveling  public,  continued: 
"Bespondent's  counsel  say  it  is  an  established  principle  of  equity 
jurisprudence  that  the  jurisdiction  of  equity  does  not  extend  to  bar- 
ring the  privilege  of  a  person  to  vindicate  his  legal  rights  at  law. 
That  is  a  general,  but  by  no  means  universal,  rule.  There  are  many 
exceptions  to  it,  sufficient  to  meet  all  situations  where  wrongs  cannot 
be  adequately  prevented  or  redressed  otherwise  than  by  putting  re- 
straint upon  the  liberty  of  a  person  to  use  legal  remedies As- 
suming that  the  parties  were  acting  in  good  faith,  one  case  was  as 
good  as  a  multitude  for  all  practicable  purposes." 

And  the  federal  courts  have  very  generally  upheld  the  principle  that 
mere  community  of  interest  in  the  questions  of  law  and  fact  in- 
volved in  the  controversy  is  sufficient  to  justify  the  exercise  of  equity 
jurisdiction  to  prevent  a  multiplicity  of  suits.  Several  cases  from 
these  courts  which  sustain  this  general  principle  were  reviewed  on 
pages  1000  to  1002,  inclusive,  of  our  note  to  Illinois  Steel  Co.  v» 
Schroeder,  126  Am.  St.  Bep.  991,  and  though  the  particular  point  in- 
volved in  those  eases,  and  upon  which  the  decisions  rested,  might  not 
make  them  applicable  to  our  present  discussion,  the  language  used 
by  the  courts  in  some  of  them,  as  there  quoted,  is  broad  enough  ta 
make  some  of  those  cases  worthy  of  examination  in  connection  with 
our  present  topic;  especially  is  this  true  of  the  language  used  by  Mr. 
Justice  Peckham  in  Hale  Y.  Allinson,  18S  U.  S.  56,  23  Sup.  Gt.  Bep. 
244,  47  L.  ed.  380. 

Likewise,  in  Louisville  etc.  Co.  v.  Ohio  Valley  Improvement  ft  C. 
Co.  (C.  C),  57  Fed.  42,  it  was  held  that  a  railroad  company  whose 
guaranty  had  been  fraudulently  indorsed  upon  several  hundred  bonds 
issued  by  another  company  could  maintain  a  bill  in  equity  against 
the  holders  thereof  to  cancel  the  guaranty,  on  the  ground  of  prevent- 
ing a  multiplicity  of  suits,  although  it  might  have  a  good  defense  at 
law  to  each  of  the  bonds.  Though  there  was  an  independent  equity 
in  this  case  which  clearly  entitled  the  complainant  to  the  relief  de- 
manded, the  court  said  that  aside  from  that,  the  community  of  in- 
terest shown  in  the  questions  of  law  and  fact  involved  in  the  con- 
troversy was  sufficient  to  justify  the  interposition  of  equity  on  the 
ground  of  avoiding  a  multiplicity  of  suits.  Said  the  circuit  judge: 
"Upon  another  ground,  altogether,  I  am  of  opinion  that  equity  has 
jurisdiction  to  maintain  this  bill,  and  that  is  to  prevent  a  multiplieity 

of  suits There  has  been  much  conflict  of  authority  as  to  the 

circumstances  which  will  justify  a  court  of  equity  in  taking  jurisdic- 
tion to  prevent  a  multiplicity  of  suits;  but  an  examination  of  numer- 
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one  anthorilies  brings  one  to  the  eonclusion  that  where  a  eomplainant 
may  be  eobjeeted  to  a  multitude  of  separate  suits  bj  separate  claim- 
ants, and  the  judgment  in  one  ease  would  not  be  conclusive  in  others, 
a  ease  arises  for  equitable  jurisdiction,  if  the  defendants  have  a 
eommunitj  of  interest  in  the  questions  at  issue,  and  in  the  kind  of 
relief  sought,  by  reason  of  the  common  origin  of  their  several  claims." 

And  the  same  principle  was  upheld  in  Bailej  v.  Tillinghast,  99  Fed. 
801,  40  C.  C.  A.  93,  with  reference  to  the  right  of  the  receiver  of  an 
insolvent  national  bank  to  maintain  a  bill  in  equity  against  a  large 
number  of  stockholders  to  enforce  an  assessment  against  them,  the 
court  saying  the  bill  was  maintainable  for  the  purpose  of  preventing  a 
multiplicity  of  suits,  and  that  in  order  to  bring  it  within  the  juris- 
diction of  equity,  it  was  not  necessary  "that  there  should  be  any 
privity  of  interest  between  the  stockholders,  other  than  that  in  tho 
question  involved  and  the  kind  of  relief  sought." 

Likewise  in  Wyman  v.  Bowman,  127  Fed.  257,  62  C.  C.  A.  189,  the 
question  was  whether  a  receiver  of  the  property  of  a  corporation  could 
maintain  a  bill  in  equity  against  nine  individuals  who  were  once 
stockholders  in  the  corporation,  to  compel  them  to  pay  the  unpaid 
part  of  their  subscriptions  to  the  stock  of  the  corporation.  One 
branch  of  the  relief  sought  was  the  avoidance  of  an  alleged  fraudu- 
lent preference  of  a  release  of  the  assessment  and  of  an  assignment 
to  the  defendants  of  the  certificate  of  that  assessment  upon  the  stock 
of  the  corporation,  and  this  was  indispensable  to  a  successful  prosecu- 
tion of  suits  at  law  against  the  stockholders  for  recovery  of  the  unpaid 
subscriptions;  but  it  was  held  that  independent  of  this  ground  for 
relief  in  equity,  the  bill  was  maintainable  upon  the  ground  of  pre- 
venting a  multiplicity  of  suits.  Said  Circuit  Judge  Sanborn:  "If, 
however,  the  concession  were  made  that  the  complainant  could  have 
maintained  nine  separate  actions  at  law — one  against  each  of  the  nine 
defendants  in  this  suit— ^nd  could  in  those  actions  have  disregarded 
the  releases  and  assignments,  and  have  recovered  the  entire  fitly  per 
cent  alleged  to  have  been  unpaid  upon  the  subscriptions,  neverthe- 
less, the  community  of  interest  of  the  defendants  in  every  question  of 
law  and  of  fact  involved  in  the  controversies  presented  by  this  suit, 
the  inadequacy  of  the  nine  separate  actions  at  law  to  attain  the  ends 
of  justice,  the  greater  convenience  and  less  expense  for  all  parties  in 
the  determination  of  the  controversies  here  presented  in  a  single  suit 
in  equity,  are  in  themselves  sufficient  to  sustain  the  jurisdiction  of  the 
court  below  on  the  ground  that  this  suit  avoids  a  multiplicity  of  ac- 
tions at  law."  The  court  then  differentiated  this  case  from  that  of 
Hale  V.  Allinson,  188  U.  a  56,  23  Sup.  Ct.  Bep.  244,  47  L.  ed.  380,  and 
showed  that  the  ruling  in  the  present  case  was  fully  sustained  by 
the  general  doctrine  announced  by  the  supreme  court  in  the  Ilale  case, 
and  which,  as  we  have  said,  will  be  found  quoted  on  page  1002  of  the 
mote  to  Illinois  Steel  Co.  v.  Schroeder,  126  Am.  St.  Bep.  991. 

Again,  the  question  of  when  equity  should  interfere  to  prevent  a 
multiplicity  of  suits  was  quite  recently  before  the  supreme  court  of 
the  UnlUd  States  in  Bitterman  v.  Louisville  &  N.  B.  B.  Co.,  207  U.  S. 
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205,  28  Sup.  Ct.  Bep.  91,  52  L.  ed.  171,  12  Ann.  Cas.  693,  and  the  doc- 
trine that  a  community  of  intereat  in  the  questions  of  law  and  fact 
involved  in  the  controversy  was  sufficient  to  sustain  the  jurisdic- 
tion was  fully  upheld.  The  bill  filed  in  this  case,  was  in  behalf  of  the 
railroad  company  to  enjoin  numerous  ticket  brokers  from  dealing  in 
nontransferable  railroad  tickets  issued  by  the  company  at  reduced 
rates.  The  case  was  hotly  contested  by  eminent  counsel  on  both  sides; 
those  for  the  defendants  claiming  that  the  complainant  had  an.  ade- 
quate remedy  at  law,  and  that  the  bill  was  objectionable  for  mul- 
tifariousness; while  counsel  for  complainant  insisted  a  court  of  equity 
should  grant  injunctive  relief  upon  the  ground  of  preventing  a  multi- 
plicity of  suits.  In  holding  that  an  injunction  had  been  properly 
granted  by  the  circuit  court  of  appeals  (144  Fed.  34,  75  C..C.  A.  192), 
Mr.  Justice  White,  after  speaking  of  other  reasons  why  the  remedy  at 
law  was  inadequate,  said:  "And  the  multiplicity  of  suits  necessarily 
to  be  engendered  if  redress  was  sought  at  law— ^all  establish  the  in- 
adequacy of  a  legal  remedy  and  the  necessity  for  the  intervention  of 
equity.''  And  replying  to  the  contention  that  the  bill  was  multi- 
farious the  same  justice  continued:  "The  acts  complained  of  as  to 
each  defendant  were  of  a  like  character,  their  operation  and  effect 
upon  the  rights  of  the  complainant  were  identical,  the  relief  sought 
against  each  defendant  was  the  same,  and  the  defenses  which  might 
be  interposed  were  common  to  each  defendant  and  involved  like  legal 
questions.  Under  these  conditions  the  case  is  brought  within  the 
principle  laid  down  in  Hale  v.  Allinson,  188  U.  8.  56,  77,  23  Sup.  Ct. 
Bep.  244,  47  L.  ed.  380,  392." 

b.  Where  Oommunity  of  Interest  In  the  Subject  Matter  of  the  Con- 
troversy is  Held  Necessary  to  Justify  Interference  of  a  Ckrart  of 
Equity  on  Ground  of  Preventing  a  Multiplicity  of  Suits. — ^There  are 
at  least  two  very  forcible  decisions  which  are  in  direct  conflict  with 
the  doctrine  announced  in  the  principal  case  (ante,  p.  20),  where 
equitable  relief  was  sought  under  similar  circumstances,  namely,  to  re- 
strain the  prosecution  of  numerous  actions  at  law,  brought  by  sepa- 
rate individuals  against  a  single  body  to  recover  damages  arising 
from  a  single  tort,  until  the  common  defense  can  be  established.  The 
older  and,  perhaps,  the  leading  case  is  that  of  Tribette  v.  Illinois  Cen- 
tral B.  B.  Co.,  70  Miss.  182,  35  Am.  St.  Bep.  642,  12  South.  32,  19  L. 
B.  A.  660. 

The  decision  in  this  case,  as  we  have  previously  noticed,  seema 
to  have  been  repudiated  by  the  same  court  in  later  cases,  espe- 
cially in  Whitlock  v.  Yazoo  etc.  By.  Co.,  91  Miss.  779,  45  South.  861, 
though  no  reference  to  it  is  there  made.  But  for  the  reason  that 
the  courts  of  other  states  which  insist  that  mere  community  of  inter- 
est in  the  questions  of  law  and  fact  involved  in  the  controversy  will 
not  justify  invoking  the  aid  of  equity  to  prevent  a  multiplicity  of 
suits,  but  that  there  must  be  a  community  of  interest  in  the  subject 
matter  of  the  controversy  to  authorize  equitable  jurisdiction  upon 
this  ground,  all  refer  to  Tribette  v.  IlliDois  Cent.  etc.  B.  B.  Co.,  70  Miss. 
182,  35  Am.  St.  Bep.  642^  12  South.  32,  19  L.  B.  A.  660,  as  authority, 
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and  are  content  to  rest  their  deciBioh  upon  what  they  term  the  "un- 
answerable logie"  of  that  opinion;  and  for  the  further  reason  that 
this  opinion  has  been  reprinted  and  quoted  in  some  of  the  standard 
texts,  we  deem  it  wise  to  review  this  ease  at  some  length  and  quote 
those  portions  of  the  opinion  whieh  have  commanded  such  respect 
from  both  text-writers  and  the  courts  of  other  jurisdictions.  In  this 
case,  a  number  of  different  owners  of  property  in  a  town,  destroyed 
by  fire  from  sparks  emitted  from  an  engine  of  the  defendant  rail- 
way company,  severally  sued  the  company  to  recover  damages  for 
their  respective  losses  by  said  fire,  alleged  to  have  resulted  from  the 
negligence  of  the  company.  While  these  actions  were  pending  the 
railway  company  filed  its  bill  against  the  several  plaintiffs  alleging 
that  all  the  damages  claimed  grew  out  of  the  same  occurrence,  and 
depended  for  their  solution  upon  the  same  questions  of  fact  and  law, 
and  prayed  to  enjoin  the  prosecution  of  the  several  separate  actions 
and  to  have  the  controversy  settled  in  one  suit  in  equity.  The  in- 
junction was  granted,  and  a  subsequent  motion  to  dissolve  being  de- 
nied, the  case  was  presented  on  appeal  upon  the  single  question 
whether  the  community  of  interest  in  the  questions  of  law  and  fact 
involved  justified  issuance  of  the  injunction.  It  was  held  that  it 
did  not,  and  the  judgment  of  the  lower  court  refusing  to  grant  the 
motion  to  dissolve  was  reversed  and  the  injunction  dissolved.  Chief 
Justice  Campbell,  delivering  the  opinion  of  the  court,  said:  "The 
question  presented  is  as  to  the  rightfulness  of  the  suit  against  the 
defendants,  on  the  sole  ground  that  their  several  actions  at  law  in- 
volve the  very  same  matters  of  fact  and  law,  without  any  other  com- 
munity of  interest  between  them.  The  granting  and  maintaining  the 
injunction  are  fully  sustained  by  Pomeroy's  Equity  Jurisprudence, 
volume  1,  section  255  et  seq.,  and  it  is  probable  that  any  judge  au- 
thorized would  have  granted  the  injunction  upon  the  text  cited.  But 
we  affirm,  after  careful  examination  and  full  consideration,  that  Pom- 
eroy  is  not  sustained  in  his  conclusions,  stated  in  section  269  of  his 
most  valuable  treatise,  and  that  the  cases  he  cited  do  not  maintain 
the  proposition  that  mere  community  of  interest  in  the  questions  of 
law  and  fact  involved  in  the  general  controversy,  or  in  the  kind  and 
form  of  relief  demanded  and  obtained  by  or  against  each  individual 
member  of  the  numerous  body,  is  ground  for  the  interposition  of 
chancery  to  settle,  in  one  suit,  the  several  controversies.  There  is  no 
such  doctrine  in  the  books,  and  the  zeal  of  the  learned  and  usually 
accurate  writer  mentioned  to  maintain  a  theory  has  betrayed  him 
into  error  on  this  subject.  It  has  so  blinded  him  as  to  cause  the 
confounding  of  distinct  things  in  his  view  of  this  subject,  to  wit, 

joinder  of  parties,  and  avoidance  of  multiplicity  of  suits The 

eases  established  this  proposition,  viz.,  where  each  of  several  may  pro- 
ceed or  be  proceeded  against  in  equity,  their  joinder  as  plaintiffs  er 
defendants  in  one  suit  is  not  objectionable;  but  this  is  a  very  differ- 
ent question  from  that  whether,  merely  because  many  actions  at  law 
arise  out  of  the  same  transaction  or  occurrence,  and  depend  on  the 
same   matters   of  fact  and  law,  all   may  proceed  or  be   proceeded 
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against  jointly  in  one  gnit  in  ehaneery;  and  it  is  believed  it  has  never 
been  so  held,  and  never  will  be,  in  eases  like  those  here  involved. 
Where  eaeh  of  several  parties  may  proceed  in  eqnitj  separately,  they 
are  permitted  to  unite  and  make  a  eommon  eause  against  a  common 
adversary,  and  one  may  implead  in  one  snit  in  equity  many  who  are 
his  adversaries,  in  a  matter  eommon  to  all  in  many  cases,  bnt  never 
when  the  only  ground  of  relief  sought  is  that  the  adversaries  are  num- 
erous, and  the  suits  are  for  that  not  in  itself  a  matter  for  equity 
cognizance There  must  be  some  recognized  ground  of  equita- 
ble interference,  or  some  community  of  interest  in  the  subject  matter 
of  controversy,  or  a  common  right  or  title  involved  to  warrant  the 
joinder  of  all  in  one  suit;  or  there  must  be  some  common  purpose  in 
pursuit  of  a  common  adversary,  where  each  may  resort  to  equity  in 
order  to  be  joined  in  one  suit;  and  it  it  not  enough  that  there  'is  a 
community  of  interest  merely  in  the  question  of  law  or  of  fact  in- 
volved.'" The  court  then  reviews  many  of  the  eases  cited  by 
Pomeroy,  and  affirms  that  they  do  not  sustain  the  text  quoted  from 
that  author;  and  continuing  said:  "There  is  danger  that  by  fre- 
quent repetition  and  piling  up  assertions — judges  citing  and  quoting 
text-books,  and  text-writers  citing  the  cases  thus  referring  to  them — 
a  false  doctrine  may  acquire  strength  enough  to  dispute  with  the 
true;  but  we  do  not  believe  that  any  accumulation  of  dogmatic 
assertions  and  citations  and  quotations  can  ever  establish  the  proposi- 
tion that  a  defendant  sued  for  damages  by  a  dozen  different  plaintiffs, 
who  have  no  community  of  interest  or  tie  or  connection  between  them, 
except  that  each  suffered  by  the  same  act,  may  bring  them  aU  be- 
fore a  court  of  chancery  in  one  suit,  and  deny  them  their  right  to 
prosecute  their  actions  separately  at  law,  as  begun  by  them.  .  •  •  . 
If  it  is  true,  as  stated  by  Pomeroy,  and  some  quoting  him,  that  mere 
community  of  interest  in  matters  of  law  and  fact  makes  it  admissi- 
ble to  bring  all  into  one  suit  in  chancery,  in  order  to  avoid  multi- 
plicity of  suits,  all  sorts  of  cases  must  be  subject  to  the  principle. 
Any  limitation  would  be  purely  arbitrary.    It  must  be  of  universal 

application,  and  strange  result  might  flow  from  its  adoption 

If  preventing  multiplicity  of  suits  is  such  a  good  thing  as  to  justify 
bringing  into  one  suit  all  who  are  interested  in  the  same  questions 
of  law  and  fact,  it  is  needful  that  its  benefits  shall  be  extended  to 
all  cases  where  it  can  be  applied,  and  not  restricted  in  its  beneficent 
operation.  It  should  have  full  sway  in  all  classes  of  cases.  The  sole 
object,  we  are  told,  of  the  doctrine  is  to  prevent  multiplicity  of 
suits  by  uniting  all  who  have  a  common  interest  in  the  same  ques- 
tions in  one  suit,  and  it  is  quite  as  important  to  effect  this  in  one 
class  of  cases  as  another;  and,  as  actions  against  railroad  companies 
are  quite  numerous  these  days,  it  is  of  especial  concern  to  prevent 
multiplicity  in  this  class  of  cases.  Therefore,  if  the  doctrine  ad- 
vanced were  sound,  it  would  have  to  be  applied  wherever  the  con- 
ditions prescribed  exist — that  is,  wherever  many  are  interested  in 
the  same  questions  of  fact  and  law.  That  this  is  inadmissible  most 
be  apparent."     (The  rule  here  denounced  was  applied  by  the  same 
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eonrt  to  numeroas  actions  for  damages  against  a  railroad  company  in 
Whitloek  ▼.  Tazoo  etc.  By.  Co.,  91  Miss.  779,  45  South.  861.)  The 
coort  then  goea  on  to  say  that  the  recovery  of  damages  does  not  per- 
tain to  eonrts  of  chancery  except  in  a  very  limited  class  of  cases, 
or  under  peculiar  circumatances,  and  the  doctrine  of  community  of 
interest  in  the  questions  of  law  and  fact  involved  does  not  justify 
equitable  interposition  to  prevent  a  multiplicity  of  actions  for  dam- 
Egee,  and  says  this  is  supported  by  Bliss  on  Code  Pleading.  "This 
author  says,  in  section  76:  Two  or  more  ownera  of  mills  propelled 
by  water  are  interested  in  preventing  an  obstruction  above  that  shall 
interfere  with  the  down-flow  of  the  water,  and  may  unite  to  restrain 
or  abate  it  as  a  nuisance,  but  they  cannot  hence  unite  in  an  action 
for  damages;  for,  as  to  the  injury  suffered,  there  is  no  community  of 
intereat.  There  is  no  more  a  common  interest  than  though  a  carrier 
bad,  at  one  time,  carelessly  destroyed  property  belonging  to  different 
persons,  or  the  lives  of  different  passengers';  thus  putting  the  very 
ease  we  have Wo  thus  confront  Pomeroy  with  an  equally  in- 
telligent author." 

The  other  case  directly  in  point  was  decided  under  circumstances 
nmilar  to  those  involved  in  the  principal  case  (ante,  p.  20),  and  is 
on  all-fours  with  it  in  every  way  to  far  as  the  principle  involved  is 
concerned,  but  the  court  not  only  reached  a  different  conclusion,  but 
eritieiaed  quite  severely  the  opinion  in  the  principal  ease.  We  allude 
to  the  recent  case  of  Vandalia  Coal  Co.  v.  Lawson  (Ind.),  87  N.  E.  47. 

The  appeal  in  this  case  involved  principally  the  question  whether  a 
bill  in  equity  would  lie  in  behalf  of  a  coal  company  to  enjoin  the 
prosecution  of  numerous  actions  at  law  brought  against  it  by  separate 
employ6a  to  recover  damages  for  personal  injuries  sustained  by  reason 
of  an  explosion  in  the  coal  mine,  alleged  to  be  due  to  the  company's 
negligence,  and  to  compel  the  trial  of  all  the  actions  in  one  suit  in 
equity.  It  was  held  that  a  demurrer  to  the  bill  was  properly  sus- 
tained. The  court,  in  this  case,  seems  to  have  given  ytrj  careful 
consideration  to  the  question  of  equity  jurisdiction  to  prevent  a  multi- 
plicity of  suits,  saying  that  as  this  question  presented  one  of  the  most 
difficult  and  perplexing  in  equity  jurisdiction,  it  would  review  the 
sources  and  later  cases,  as  upon  this  decision  would  depend  the  trend 
of  future  decisions  in  that  state.  After  remarking  generally  that  the 
application  of  the  doctrine  that  equity  will  interfere  to  prevent  a 
multiplicity  of  suits  had  not  been  uniform,  and  that  Prof.  Pomeroy 
was  the  first  of  the  text-writers  to  recognize  the  importance  of  the 
new  doctrine,  the  opinion  quotes  the  apparently  inconsistent  views 
expressed  by  that  author,  and  quotes  at  length  from  the  opinion  in 
Tribette  v.  Illinois  Cent.  B.  B.  Co.,  70  Miss.  782,  35  Am.  St.  Bep.  642, 
12  Sonth.  32,  19  L.  B.  A.  660,  and  gives  the  unqualified  indorsement 
of  the  rule  there  upheld,  and  said:  "We  consider  that  a  community 
of  interest  in  the  subject  matter  is  necessary  in  order  for  equity  to 
take  jurisdiction.  ....  The  'right'  controverted  must  be  of  a  peculiar 
character.  It  must  be  a  common  right,  enjoyed  in  common  by  sev- 
eral persons,  and  in  such  a  manner  that  the  invasion  of  the  right  of 
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one  ie  really  an  ii)va»ioB  of  the  right  of  all,  such  as  a  right  of  flahery, 
for  inatance."  The  court  ia  careful  to  say,  however,  that  the  rule 
thus  stated  that  a  community  of  interest  in  the  subject  matter  is 
necessary  to  give  equity  jurisdiction  does  not  apply  to  cases  where 
the  injury  is  continuing,  as  in  cases  of  nuisances,  and  then  goes  on  to 
say:  "Given  countenance  by  such  eminent  authority  as  Prof.  Pomeroy, 
it  is  not  strange  that  courts  have  been  found  willing  to  carry  the 
doctrine  of  injunctive  relief  to  prevent  a  multiplicity  of  actions  to 
such  an  extent  as  to  seriously  impair  the  right  of  trial  by  jury,  and 
it  is  certain  that  other  courts,  in  time,  with  the  added  warrant  of 
precedent  given  by  the  first  cases,  will  be  found  willing  to  still 
further  undermine  that  right. *'  The  court  then  refers  to  the  prin- 
cipal case  (Southern  Steel  Co.  v.  Hopkins,  157  Ala.  175,  ante,  p.  20, 
47  South.  274,  20  L.  B.  A.,  N.  S.,  849)  as  illustrating  the  possible 
extreme  which  may  be  attained,  and  said:  "It  was  enough  for  the 
court  to  know  that  it  could,  by  declaring  the  case  one  of  equitable 
jurisdiction,  render  the  constitutional  guaranty  of  trial  by  jury  inap- 
plicable  The  protection  of  the  coal  mining  company  from  a 

multitude  of  suits  was  apparently  the  sole  concern  in  Southern  Steel 
Co.  V.  Hopkins,  157  Ala.  175,  ante,  p.  20,  47  South.  274,  20  L.  B.  A., 
N.  S.J  849;  the  protection  of  the  owner,  not  from  vexatious  actions  or 
actions  relative  to  the  same  property,  but  against  single  suits  brought 
by  competent  parties  in  competent  courts,  where  the  issues,  separate 
and  distinct,  could  be  determined  in  accordance  with  constitutional 
and  regular  methods,  and  where  it,  equally  with  the  administrator  of 
the  dead  employ 6,  could  have  a  fair  trial.  The  right  of  a  single 
employ^  separately  injured  to  have  his  case  thus  tried  has  not  yet 
been  denied.  But  by  the  case  under  review  it  is  substantially  held 
that  the  cost  of  an  explosion  which  kills  one  hundred  and  ten  men 
must  not  be  made  greater  than  it  would  have  been  had  only  one  man 
been  kiUed." 

Further  continuing  its  criticism  of  the  principal  case,  the  court  said 
that  the  doctrine  in  Tribette  v.  Illinois  Cent.  B.  B.  Co., -70  Miss.  182, 
35  Am.  St.  Rep.  642,  12  South.  32,  19  L.  B.  A.  660,  had  not  been  re- 
pudiated by  Crawford  v.  Mobile  etc.  B.  Co.,  83  Miss.  708,  102  Am. 
St.  Rep.  476,  36  South.  82,  as  claimed  in  the  principal  case,  but  that 
the  last-named  case  had  the  aid  of  an  independent  equity;  and  closed 
its  criticism  by  saying:  "Here,  then,  is  authority  to  warrant  an  in- 
junction against  two  or  more  persons  who  claim  to  have  been  injured 
at  the  same  time  by  the  negligence  of  a  corporation.  If  it  is  sufficient 
to  warrant  such  action  that  the  defendants  were  working  in  the  mine 
in  aid  of  a  single  enterprise  when  the  asserted  right  of  action  accrued. 
It  would  be  equally  competent  to  enjoin  the  holders  of  one  hundred 
promissory  notes  executed  in  carrying  on  a  single  enterprise  from 
bringing  separate  actions  thereon;  and  if  this  is  to  become  in  very 
truth  a  government  by  injunction,  there  is  no  good  reason  why  all 
the  citizens  of  the  township,  county  or  state  may  not  be  enjoined  from 
potting  the  petitioning  corporation  to  expense  by  any  kind  of  separate 
actions  connected  with  its  business." 
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The  sajweme  court  of  Tennessee  does  not  even  recognize  the  right 
of  a  eonrt  of  equity  to  grant  injunctive  relief  to  prevent  a  multi- 
plicity of  suits  to  recover  for  injuries  of  a  continuing  nature;  for  in 
Ducktown  Sulphur  etc.  Co.  ▼.  Fain,  109  Tenn.  56,  70  S.  W.  813,  the 
object  of  the  bill  waa  to  enjoin  the  defendants  from  prosecuting 
nnmeroua  suits  brought  by  them  severally  to  recover  damages  alleged 
to  have  been  inflicted  upon  their  property  by  the  noxious  fumes  and 
vapors  emitted  from  the  worka  of  the  complainant;  and  it  was  held 
that  the  bill  could  not  be  maintained  upon  the  ground  of  pi./enting 
a  multiplicity  of  suits,  the  court  citing  Tribette  v.  Blinois  Cent.  B.  B. 
Co.,  70  Miss.  182,  35  Am.  St.  Bep.  642,  12  South.  32,  19  L.  B.  A.  660, 
tm  authority,  and  saying  that  it  believed  the  true  rule  to  be  the  one 
then  stated  by  Chief  Justice  Campbell,  namely,  that  there  must  be 
some  community  of  interest  "in  the  subject  matter  of  controversy," 
and  that  a  community  of  interest  "in  the  question  of  law  or  fact 
involved"  was  not  sufficient  to  justify  equitable  interference  upon  the 
ground  of  preventing  a  multiplicity  of  suits. 

There  are  a  number  of  other  cases,  which,  while  not  decided  under 
dreumatances  similar  to  those  in  the  principal  case  (ante,  p.  20),  by 
analogy  dearly  oppose  the  principle  followed  in  that  case.  Thus,  in 
Murphy  v.  Mayor  etc.  of  Wilmington,  6  Houst.  (Del.)  108,  22  Am. 
St.  Bep.  345,  a  court  of  equity  refused  to  grant  an  injunction  at  the 
suit  of  numerous  taxpayers  to  prevent  the  defendant  city  from  en- 
forcing collection  of  an  alleged  illegal  assessment  for  the  construction 
of  a  public  sewer,  upon  the  ground  of  avoiding  a  multiplicity  of  suits, 
the  court  saying  that  while  the  aid  of  equity  might  be  invoked  to 
prevent  a  multiplicity  of  suits,  "multiplicity  does  not  mean  multitude, 
and  equity  will  not  interfere  where  the  object  is  to  obtain  a  con- 
solidation of  actions,  or  to  save  the  expense  of  separate  actions," 
"or  when  the  claim  of  right  reats  on  a  mere  question  of  law";  and  in 
Weat  V.  Mayor  of  New  York,  10  Paige  (N.  Y.),  539,  it  was  held  that 
a  bill  of  peace  will  not  lie  to  restrain  individuals  suing  at  law,  when 
the  rights  of  the  parties  depend  upon  a  question  of  law  merely,  and 
when  the  defendant  in  a  suit  at  law  must  eventually  succeed  in  his 
defense,  without  the  aid  of  a  court  of  chancery,  if  the  law  is  in  his 
favor. 

So,  also,  in  National  Tube  Co.  v.  Smith,  57  W.  Va.  210,  110  Am.  St. 
Bep.  771,  50  S.  E.  717,  1  L.  B.  A.,  N.  S.,  195,  it  was  held  that  where 
a  person  is  sued  or  garnished  by  several  persons  on  distinct  and  sep- 
arate demands,  having  no  connection,  the  fact  that  the  same  question 
of  law  may  arise  in  all  the  cases  does  not  give  equity  jurisdiction  to 
enjoin  the  suits  on  the  principle  that  equity  takes  jurisdiction  to 
avoid  a  multiplicity  of  suits.  "There  is  no  fund  common  to,  or  in 
eontest  between,  divers  persons,"  said  the  court,  "no  community  of 
intereat.  The  statement  of  equity  jurisdiction  to  avoid  multiplicity 
of  salts  in  Hogg's  Equity  Principles,  469,  will  not  justify  this  case: 
Injnnetion  will  not  lie  to  prevent  multiplicity  of  suits  which  would 
lie  between  different  parties,  though  the  issue  in  each  case  must  be 
determined  on  the  same  state  of  facts.'    'Equity  will  not  stay  a  ered- 
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itor  in  his  effort  to  seeare  the  money  which  his  debtor  owes  him,  from 
the  fact  that  there  are  many  creditors  pursuing  the  same  debtor,  and 
there  will  be  a  multiplicity  of  suits.  Attachment  creditors  whose  debts 
are  distinct  and  arise  out  of  separate  transactions,  who  have  no 
common  interests,  cannot  be  joined  by  the  debtor  in  one  suit  in 
equity,  in  order  to  avoid  multiplicity  of  suits.  And  generally  actions 
by  different  persons  on  distinct  and  separate  grounds  do  not  constitute 
a  multiplicity  of  suits  which  a  court  of  equity  will  enjoin':  Beach 
on  Injunctions,  sec.  539." 

In  Fellows  V.  Spaulding,  141  Mass.  89,  6  N.  E.  548,  it  was  held  that 
an  assignee  in  insolvency  could  not  maintain  a  bill  in  equity  to 
restrain  certain  creditors  of  the  insolvent  from  proving  their  claims 
against  his  estate  in  the  court  of  insolvency,  though  the  number  of 
creditors  was  large  and  their  right  to  prove  their  claims  depended  upon 
the  same  question  of  law.  The  bill  in  this  case,  however,  showed  that 
all  the  claims  were  owned  and  controUed  by  one  of  the  defendants, 
and  the  ruling  seems  to  have  been  made  upon  this  ground,  for  the 
court  said  it  was  not  called  upon  to  decide  whether  a  bill  of  peace 
in  any  case  could  be  maintained,  "where  there  are  many  creditors 
whose  debts  depend  upon  the  same  question,  and  who  threaten,  by 
separate  appeals,  to  harass  the  assignee  with  k  multiplicity  of  vex- 
atious suits." 

Likewise,  in  Storrs  v.  Pensacola  etc.  B.  B.  Co.,  29  Ha.  617,  11 
South.  226,  the  railroad  company  sought  by  bill  in  equity  to  enjoin 
the  prosecution  of  numerous  actions  brought  against  it  by  separata 
individuals  to  recover  an  excess  received  by  the  company  for  freight 
and  passengers,  over  and  above  the  rate  fixed  by  the  railroad  com- 
mission, and  it  was  held  that  the  bill  was  not  maintainable  upon  the 
ground  of  preventing  a  multiplicity  of  suits.  But  the  decision  in  this 
case  was  based  upon  the  fact  that  the  bill  did  not  disclose  any  de- 
fense, either  legal  or  equitable,  to  the  numerous  suits  that  had  been 
brought,  and  does  not  decide,  as  has  sometimes  been  said,  that  com- 
munity of  interest  in  the  subject  matter  of  the  litigation  is  necessary 
in  order  to  givo  equity  jurisdiction  to  prevent  a  multiplicity  of  suita; 
for  the  court  said:  ''The  bill  discloses  the  fact  that  no  community  of 
title  or  right,  or  joint  interest  in  the  subject  matter  of  the  suit,  is 
alleged  in  the  persons  sought  to  be  enjoined,  but  it  does  appear  that 
there  is  a  community  of  interest  among  them  in  the  questions  of  law 
and  fact  involved  in  the  general  controversy,  or  in  the  kind  of  relief 
asked  against  each  individual  person  insisting  on  similar  claims 
against  appellee.  In  view  of  the  fact  that  the  bill  fails  to  allege  an> 
sufficient  defense,  either  at  law  or  in  equity,  on  the  part  of  appellee 
against  the  suits  instituted  or  threatened,  it  becomes  unnecessary  for 
us  to  decide  whether  or  not  its  allegations  are  sufficient  in  other 
respects  to  justify  the  interposition  of  the  court  of  chancery  by 
injunction." 

But  while  the  last  two  cases  may  not  sustain  the  broad  doctrine 
for  which  they  have  sometimes  been  cited,  there  are  many  cases 
besides  the  others  we  have  mentioned  which  do  strongly  insist  that. 
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to  JQBtify  the  interposition  of  eqnity  upon  the  ground  of  preventing 
a  mnltiplicity  of  suits,  there  must  be  a  eommunitj  of  interest  in 
the  subject  matter  of  the  controversy^  and  that  a  mere  community  of 
interest  in  the  questions  of  law  or  fact  involved  is  not  sufficient. 
Many  of  the  cases  so  holding  were  decided  where  the  relief  was  sought 
under  circumstances  fully  discussed  in  the  previous  notes  of  which 
we  have  spoken,  and  a  reference  to  those  notes  will  make  further 
citation  unnecessary  here. 

V.    Oonclnsion. 

In  view  of  the  uncertainty  and  doubt  that  is  found  in  the  texts 
and  the  cases  as  to  the  proper  rule  to  follow,  or,  rather,  the  proper 
application  of  any  rule  with  regard  to  the  exercise  of  equity  juris- 
diction where  invoked  solely  upon  the  ground  of  preventing  a  multi- 
plicity of  suits,  it  is  not  strange  that  no  satisfactory  conclusion  can 
be  drawn  as  to  what  is  the  law  on  this  subject. 

It  is  quite  interesting,  however,  to  note  some  of  the  observations 
that  have  been  made  by  those  learned  in  the  law  in  their  attempts 
to  discover  the  boundary  line  between  the  cases  in  which  equity 
should  intervene  and  those  in  which  it  should  not  intervene  to  pre- 
vent a  multiplicity  of  suits;  and  to  evolve  from  the  maze  of  con- 
flicting authorities  some  general  principle  for  the  guidance  of  the 
profession. 

Prof.  Irvine,  of  Cornell  University  College  of  Law,  writing  under 
the  title  "Equity"  in  16  Cyc,  p.  65,  stated  his  conclusions  upon  the 
subject  as  follows:  "The  nature  of  the  relationship  which  must 
subsist  between  the  claims  of  the  numerous  persons  cannot  be  stated 
with  precision.  It  is  clear  that  such  claims  must  not  be  entirely 
distinct,  unconnected,  and  independent.  On  the  other  haild,  it  is 
often  said  that  the  individuals  composing  the  numerous  body  must 
claim  in  privity,  or  at  least  claim  a  common  right,  in  order  to 
found  the  jurisdiction.  Nevertheless  bills  have  been  sustained  where 
there  was  no  connection  among  the  different  claims  other  than  that 
they  all  depended  upon  the  same  question  of  fact  or  law  arising  out 
of  the  same  transaction.  Elsewhere  it  is  held  that  such  connection  is 
insufficient.  While  all  attempts  to  harmonize  the  authorities  have 
fail«dy  the  rule  which  most  nearly  approaches  that  result  is  that  the 
bill  must  relate  to  matters  of  the  same  nature  and  having  a  connec- 
tion with  each  other,  and  in  which  all  the  parties  are  more  or  less 
concerned,  although  their  rights  in  respect  to  the  general  subject  of 
the  cause  may  be  distinct." 

Jnd^e  Marshall,  of  the  supreme  court  of  Wisconsin,  after  a  most 
painstaking  investigation  of  the  authorities,  dissenting  from  his 
brethren,  reached  the  conclusion  that,  "Where  it  is  desired  to  prevent 
a  multiplicity  of  suits,  the  fact  that  many  or  all  of  them,  if  treated 
separately,  would  necessarily  be  legal  actions,  each  involving  the 
eonstitntional  right  of  a  separate  trial  by  jury,  is,  of  itself,  not  neces- 
sarily Diaterial,  nor  is  the  fact  necessarily  material  that  in  many  of 
the  controversies  there  are  issues  not  common  to  others,  or  that  the 
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parties  interested  in  some  of  the  issuee  as  to  some  eontroversiee  are 
not  interested  in  others^  or  that  the  eontroversj  as  between  some  par- 
ties in  some  or  many  respects  is  independent  of  the  eontroversj  as 
between  others,  so  long  as  thej  all  originated  in  one  transaction  or 
are  connected  with  a  single  subject  matter,  either  directly  or  through 
the  questions  involved.  The  mere  fact  that  by  taking  the  multitude 
of  controversies  into  one  suit  a  very  complicated  matter  will  be  pre- 
sented is  not  of  itself  a  fatal  objection  if,  notwithstanding  such 
complexity,  simplicity  is  produced  as  compared  with  a  multitude  of 
separate  actions  requiring  separate  trials,  each  requiring  more  or  less 
of  the  ground  traversed  at  great  expense  in  time  and  money  in  one 
to  be  again  traversed  in  each  of  the  others  with  like  expenditures. 
The  crowning  feature  of  equity  jurisprudence  is  its  competency  to 
take  hold  of  a  multitude  of  matters  involving  parties,  however  numer- 
ous and  interests  however  diversified,  so  long  as  they  all  have  a 
common  source  or  are  connected  with  a  single  subject  matter,  either 
directly  or  substantially,  and  treat  all  the  issues  of  fact  and  law 
common  to  the  many  controversies,  and  those  affecting  them  sepa- 
rately in  an  aggregation  including  the  whole,  and  pronounce  the  right 
of  the  matter  as  to  each  of  the  parties  interested  in  a  single  decree. 

"No  common  title  as  to  one  entire  thing  or  community  of  rights  in 
such  thing,  each  party  being  interested  in  the  one  particular  thing, 
title  or  right  to  be  settled  by  litigation,  is  absolutely  essential  to  an 
action  to  prevent  a  multiplicity  of  suits.  It  is  sufficient  if  there  are 
sufficient  common  points  as  to  title,  rights  or  questions  of  law  or  fact 
to  warrant  the  court  in  the  particular  situation  in  opening  its  doors. 
The  claims  involved  may  be  separate  in  time,  and  the  relief  required 
as  to  each  may  be  different  in  kind,  if  there  are  so  many  common 
points  in  dispute  that,  under  all  the  circumstances,  in  the  judgment 
of  the  court,  justice  requires  the  situation  to  be  dealt  with  as  an 
entirety." 

True,  the  above  language  was  used  in  a  dissenting  opinion,  but  the 
difference  of  opinion  existing  between  Justice  Marshall  and  the  other 
members  of  the  court  was  not  so  m\ich  over  the  principle  stated  as 
above,  as  to  its  proper  application  to  the  case  in  hand:  Dissenting- 
opinion  in  Illinois  Steel  Co.  v.  Schroeder,  133  Wis.  561,  120  Am.  St. 
Bep.  977,  113  N.  W.  51,  14  L.  B.  A.,  N.  8.,  239. 

And  Yiee-Chancellor  Pitney,  in  Inhabitants  of  Cranford  Tp.  v. 
Watters,  61  N.  J.  Eq.  284,  48  Atl.  316,  speaking  of  a  rule  or  prin- 
ciple to  be  followed  in  determining  whether  or  not  equity  should  take- 
jurisdiction  of  cases  because  of  complexity  of  the  issues,  said:  "A 
consideration  of  the  cases  has  led  me  to  the  conclusion  that  the  true 
ground  of  equity  jurisdiction  in  such  cases  is  that  the  issues  neces- 
sary to  be  determined  in  order  to  arrive  at  a  just  conclusion  are  sa 
numerous,  and  dependent  upon  such  a  variety  of  evidence,  or  of  evi- 
dence of  such  a  technical  character,  as  that  it  is  substantially  impos- 
sible for  a  jury,  retiring  in  the  ordinary  way  to  a  jury-room,  and 
obliged  to  carry  all  the  oral  evidence  in  their  memories,  to  come,  at 
one  session,  to  anything  like  a  just  and  proper  conclusion";  and  Vice- 
Chancellor  Stevenson,  in  the  later  case  of  Daab  v.  New  York  Cent. 
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A  H.  B.  B.  Co.,  70  N.  J.  £q.  489,  62  Atl.  449,  quoted  and  sanetioiied 
the  principle  thus  stated  bj  Yice-Cliancellor  Pitney. 

The  snpreme  court  of  the  United  States  has  not  attempted  to 
formulate  any  rule  from  the  mass  of  divergent  decisions,  both  state 
tnd  federal,  on  the  question  of  equitable  interference  to  prevent  a 
multiplicity  of  suits,  but  says:  "Each  case,  if  not  brought  directly 
within  the  principle  of  some  preceding  case,  must,  as  we  think,  be 
decided  upon  its  own  merits  and  upon  a  survey  of  the  real  and  sub- 
stantial convenience  of  all  parties,  the  adequacy  of  the  legal  remedy, 
the  situations  of  the  different  parties,  the  points  to  be  contested,  and 
the  result  which  would  follow  if  jurisdiction  should  be  assumed  or 
denied;  these  various  matters  being  factors  to  be  taken  into  con- 
sideration upon  the  question  of  equitable  jurisdiction  on  this  ground, 
and  whether  within  reasonable  and  fair  grounds  the  suit  is  calculated 
to  be  in  truth  one  which  will  practically  prevent  a  multiplicity  of 
litigation,  and  will  be  an  actual  convenience  te  all  parties,  and  will 
not  unreasonably  overlook  or  obstruct  the  material  interest  of  any. 
....  We  are  not  disposed  to  deny  that  jurisdiction  on  the  ground 
of  preventing  a  multiplicity  of  suits  may  be  exercised  in  many  eases 
in  behalf  of  a  single  complainant  against  a  number  of  defendants, 
although  there  is  no  common  title  nor  community  of  rights  or  interest 
in  the  subject  matter  among  such  defendants,  but  where  there  is  a 
community  of  interest  among  them  in  the  questions  of  law  and 
fact  involved  in  the  general  controversy":  Hale  v.  Allinson,  188 
U.  a  56,  23  Sup.  Ct.  Bep.  244,  47  L.  ed.  380. 

The  confusion  in  which  the  law  rests  with  regard  to  the  topic  we 
have  discussed,  owing  to  the  generalization  of  the  texts  and  the  con- 
iliet  of  the  cases,  and  the  apparent  hopelessness  of  reconciling  judicial 
opinion  on  the  subject,  caused  the  supreme  court  of  Missouri  to 
begtn  its  consideration  of  a  recent  case  which  involved  this  question, 
as  follows:  "We  are  somewhat  constrained  by  the  fact  that  some  of 
the  qneationa  made  trench  on  vexed  grounds,  with  boundaries  ob- 
Kvrely  traced.  The  law  thereon  may  be  said  to  be  in  a  condition 
of  flux  on  some  phases,  and  the  last  judicial  word  has  not  yet  been 
spoken,  possibly.  So  that  a  court  holding  them  in  judgment  in  these 
latter  days  may  with  modest  reverence  heed  the  prudent  lines  of 
Cardinal  Newman's  noble  hymn:   'Lead,  kindly  Light,  amid  th'  en- 

cireling  gloom,  Lead  thou  me  on I  do  not  ask  to  see  the  distant 

scene;  one  step  enough  for  me'":  Merchants'  Exchange  v.  Knott 
(1908),  212  Mo.  616,  111  8.  W.  565. 
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JONES  V.  GAINER. 

[157  Ala.  218,  47  South.  142.] 

PBAUDS,  STATUTE  OF,  Authority  to  Pat  PorcliMer  In  Pos- 
86881011  Keed  not  bo  In  Writing. — ^Where  there  is  an  oral  contract  for 
the  sale  of  lands,  and  the  purchaser  pays  a  portion  of  the  purchase 
price  and  is  put  in  possession  by  the  vendee's  agent,  it  is  not  material 
that  the  agent's  authority  is  not  in  writing,     (p.  53.) 

EQUITY  PBACTIOE— Betainlng  Bill  for  Spedllc  Performance 
for  tbe  Purpose  of  Allowing  a  Purchaser  Compensation. — ^If  a  suit  is 
brought  by  a  purchaser  for  the  specific  performance  of  a  contract  to 
purchase  land,  the  bill  may  be  maintained,  notwithstanding  specific 
performance  is  refused  because  of  the  failure  to  establish  the  contract 
as  alleged  for  the  purpose  of  allowing  the  purchaser  compensation, 
where  he  has  gone  into  possession  and  made  valuable  improvements  on 
the  land  on  the  faith  of  his  contract,  and  has  not  an  adequate  remedy 
at  law.     (p.  53.) 

VEMDOB  AND  FUB0HA8EB— -Lien,  When  may  be  Declared, 
Though  Spedflc  Performance  cannot  be  Enforced. — ^Though  the  pur- 
chaser of  land  cannot  establish  his  contract  so  as  to  become  entitled 
to  specific  performance,  yet  if  he  went  into  possession  of  the  land 
under  his  contract  in  good  faith  and  made  valuable  improvements,  he 
is  entitled  in  equity  to  have  a  lien  declared  upon  the  land  for  his 
reimbursement,     (p.  53.) 

8PE0IFI0  PEBFOBMANOE,  When  wlU  not  be  Befused  Be- 
cause  of  Laches. — ^If  a  purchaser  has  been  placed  and  remains  in 
possession  under  his  contract  and  has  never  been  put  in  default, 
specific  performance  will  not  be  denied  to  him  because  of ^  his  laches 
in  bringing  suit.     (p.  54.) 

Bill  for  specific  performance  of  a  parol  contract  for  the 
Bale  of  land.  There  was  a  decree  dismissing  the  bill,  and  the 
complainant  appealed. 

C.  D.  Carmichael,  for  the  appellant. 

W.  0.  Mulkley,  for  the  appellee. 

219  TYSON,  C.  J.  The  averments  of  the  bill  show  that 
the  complainant  has  paid  a  portion  of  the  purchase  money 
in  pursuance  to  the  terms  of  sale  made  with  the  agent  of 
respondent  Gainer,  and  was  put  into  possession  of  the  land 
by  the  agent  under  his  contract  of  purchase,  and  *^  that 
since  his  purchase  he  has  made  improvements  upon  the  land 
to  the  extent  in  value  of  six  hundred  dollars.  The  aver- 
ments also  show  that  the  contract  of  sale  was  oral,  but  it  is 
shown  that  the  agent,  by  and  with  the  consent  and  knowl- 
edge of  his  principal,  put  complainant  in  possession. 

The  ease  made  is  clearly  within  the  exception  provided  by 
subdivision  5  of  the  statute  of  frauds  (Code  of  1907,  section 
4289),  unless  the  agent's  authority  to  put  complainant  in 
possession  was  required  to  be  in  writing.    The  plain  purpose 
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of  the  exception  was  to  make  valid  all  verbal  contracts  for 
the  sale  of  lands,  or  of  any  interest  therein,  where  the  pur- 
chaser pays  the  purchase  money,  or  a  portion  thereof,  and 
is  put  in  possession  by  the  seller.  In  short,  where  the  pur- 
chase money  or  a  portion  of  it  is  paid,  and  the  purchaser 
is  put  in  possession  by  the  seller,  no  writing  evincing  the 
contract  of  sale  is  necessary  to  the  validity  of  the  contract 
The  factum  of  a  contract  of  sale,  the  payment  of  the  purchase 
money,  and  the  putting  of  the  purchaser  in  possession  may 
be  shown  by  testimony  independent  of  any  writing.  If  these 
matters  may  rest  in  parol,  there  is  no  good  reason  for  hold- 
ing that  the  principal  may  not  orally  delegate  the  authority 
to  his  agent  to  put  the  purchaser  in  possession,  or  may  not 
orally  ratify  such  act  if  done  without  authority.  There  is 
nothing  in  the  language  of  this  subdivision  of  the  statute, 
or  in  its  policy,  which  requires  such  a  delegation  of  authority 
to  be  in  writing,  or  which  prevents  the  application  of  that 
familiar  maxim  of  the  law,  ''Qui  facit  per  alium  facit  per 
se. 

There  is  also  another  consideration  why  the  bill  should 
not  have  been  dismissed.  The  rule  is  well  established  in 
this  jurisdiction  that  a  bill,  brought  by  a  purchaser,  to  com- 
pel specific  performance  of  a  particular  contract  of  sale, 
may  be  retained,  notwithstanding  the  ***  enforcement  of 
performance  is  refused  because  of  a  failure  to  establish  by 
proof  the  contract  as  alleged,  for  the  purpose  of  allowing 
the  purchaser  compensation,  where  it  appears  that  he  went 
into  possession  and  made  valuable  improvements  on  the  land 
up<m  the  faith  of  his  contract,  if  he  has  not  a  full  and 
adequate  remedy  at  law.  That  complainant  has  not  an  ade- 
quate remedy  at  law,  for  the  improvements  made  by  him  is 
too  clear  for  disputation.  He' is  entitled  to  have  a  lien  de- 
clared, if  his  averments  are  true,  upon  the  lands  for  his 
reimbursement,  and  equity  alone  can  declare  and  enforce 
such  a  lien:  Powell  v.  Higley,  90  Ala.  103,  7  South.  440; 
Allen  V.  Young,  88  Ala.  338,  6  South.  747 ;  Cowan  v.  Sapp, 
81  Ala.  525,  8  South.  212;  Irwin  v.  Bailey,  72  Ala.  467; 
McWillianw  v.  Jenkins,  72  Ala.  480 ;  Aday  v.  Echols,  18  Ala. 
353,  52  Am.  Dec.  225. 

The  chancellor  seems  to  have  dismissed  the  bill  upon  the 
ground  of  laches;  and  the  correctness  of  this  holding  is 
asserted  and  attempted  to  be  sustained  by  appellees'  counsel. 
A  number  of  cases  decided  by  this  court  are  cited  and  relied 
on  as  supporting  the  ruling  and  the  contention  made.  An 
examination  of  these  will  readily  disclose  that  they  are  not 
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aipplicable  to  this  case.  In  no  one  of  them  had  the  com- 
plainant been  put  into  possession  under  his  contract  of  pur- 
chase, remaining  continuously  therein  under  the  contract. 
It  is  this  fact,  together  with  the  further  fact  that  complain- 
ant has  never  been  put  in  default,  that  differentiates  this 
case  from  those  cited  by  appellee's  counsel.  The  principle 
here  controlling,  in  the  language  of  Mr.  Pomeroy,  is  this: 
''In  determining  what  amount  of  mere  delay  in  bringing 
this  suit  will  defeat  the  plaintiff's  claim  to  specific  perform- 
ance, or,  in  other  words,  what  lapse  of  time,  after  its  right 
of  action  accrued,  will  render  the  demand  stale,  the  rule 
prevails  in  equity,  as  in  law,  that  while  the  ■**  plaintiff  is 
in  possession  under  an  assertion  and  exercise  of  right,  the 
lapse  of  time  does  not  prejudice  his  remedial  right.  If  the 
vendee,  therefore,  takes  and  retains  possession  of  the  premises 
with  the  vendor's  consent,  his  mere  delay  in  bringing  a  suit, 
or  even  in  paying  the  price,  will  not  prevent  him  from  com- 
pelling a  conveyance  upon  a  subsequent  payment  or  tender 
of  the  amount  due ;  nor  will  his  right  to  the  relief  be  cut  off 
until  the  vendor  places  a  limit  to  the  lapse  of  time  by  a 
demand  of  payment  at  or  before  a  specified  day,  and  by 
notice  that  the  agreement  will  be  rescinded  unless  the  de- 
mand is  complied  with,  and  the  vendee's  default  thereon. 
The  defendant,  in  order  to  avail  himself  of  the  plaintiff's 
delay  as  a  defense,  must  have  performed,  or  been  ready  and 
willing  to  perform,  all  of  the  terms  of  the  contract  on  his 
own  part":  Pomeroy  on  Contracts,  sec.  404,  and  cases  cited 
in  note ;  Tate  v.  Pensacola  Gulf  Co.,  37  Fla.  439,  53  Am.  St. 
Bep.  251,  20  South.  542 ;  New  Barbadoes  Toll  Bridge  Co.  v. 
Ureeland,  4  N.  J.  Eq.  157;  26  Am.  &  Bng.  Ency.  of  Law, 
2d  ed.,  p.  81,  and  cases  cited  in  note. 

The  decree  dismissing  the  bill  was  erroneous,  and  must 
be  reversed.  A  decree  will  be  here  rendered,  overruling  the 
motion  to  dismiss  the  bill. 

Beversed  and  rendered. 

Dowdell,  Simpson,  Anderson   and  Denson,  JJ.,  concur. 

Judges  Haralson  and  Median  Dissented,  apparently  on  the  ground 
that  it  was  necessary  that  the  agent  who  put  plaintiff  in  posseBsion 
should  have  had  authority  in  writing  to  do  so,  and  that  the  complain- 
ant was  precluded  by  his  laches  in  commencing  his  action,  the  property 
having  in  the  meantime  been  sold  tinder  a  decree  foreclosing  a  mort- 
gage thereon  made  by  the  vendors  of  the  complainant. 


Bquiiy  Ordinarily  Bequires  that  the  Party  Seeking  the  Specific  Per- 
formance  of  a  Contract  to  convey  land  shall  not  be  guilty  of  laches  or 
unreasonable  delay:  Lowther  Co.  v.  Miller-Sibley  Co.,  53  W.  Va.  501, 
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97  Am.  St.  Bep.  1027,  and  eases  eited  in  the  eross-referenee  note 
t'hereto.  Mere  delay,  however,  is  not  necessarily  fatal  to  the  right 
to  apecifie  performanee:  Weleh  ▼.  Whelpley,  62  Mich.  15,  4  Am.  St. 
Bep.  810;  Karns  ▼.  Olney,  80  CaL  90,  13  Am.  St.  Bep.  101;  Chabot  v. 
Winter  Park  Co.,  34  Fla.  258,  43  Am.  St.  Bep.  192.  It  has  been  held 
that  if  a  vendee  is  in  possession  of  premises  nnder  an  assertion  and 
ezereiae  of  right  and  by  permission  of  the  vendor  after  paying  part 
of  the  purchase  price,  the  mere  lapee  of  time  does  not  bar  the  remedy 
of  the  vendee  for  specific  performance  of  the  contract  to  convey:  Tate 
T.  PenaaeoU  Gulf  etc.  Co.^  37  Fla.  439^  53  Am.  St.  Bep.  251. 


WILLIS  V.  RICE. 

[157  Ala.  252,  48  Soath.  397.] 

LIMITATION  OF  ACTIONS— Construction  of  Statutes. — ^Where 
ezeeptiona  to  the  statute  of  limitations  are  in  their  terms  prescribed 
in,  and  are  applicable  to,  a  particular  chapter,  they  cannot  be  extended 
so  as  to  exempt  causes  of  action  barred  by  the  terms  of  some  other 
chapter,     (p.  58.) 

OXJABBIAN,  Charges  of  Fraud  Agalnst»  When  Sufllciently 
Pleaded. — In  a  suit  against  the  former  guardian  of  the  complainants, 
an  allegation  that  he  took  advantage  of  their  youth  and  inexperience 
and  of  his  influence  over  them  in  getting  them  to  sign  a  paper  ac- 
knowledging full  settlement  of  his  accounts  and  consenting  to  his 
discharge  from  liability  as  their  guardian,  is  a  sufficient  pleading  of 
his  fraud,     (p.  58.) 

FRAUDS^  Pleading  Want  of  Knowledge  of. — A  bill  to  obtain  a 
settlement  from  the  defendant  of  his  accounts  as  guardian  of  the 
complainants  and  relief  from  an  acknowledgment  of  a  settlement  of 
soeh  accounts  made  by  them  and  a  decree  entered  thereon,  which 
alleged  that  the  complainants  discovered  the  fraad  upon  which  they 
rely  within  a  year  prior  to  the  commencement  of  the  suit,  brings  the 
bill  within  the  exception  to  the  statute  of  limitations  whereby  the 
time  within  which  suits  may  be  commenced  docs  not  commence  to  run 
until  a  year  after  the  fraud  is  discovered,     (p.  59.) 

OUABDIAN  AND  WABD,  Transaction  and  Settlement  Be- 
tween, When  Belief  from  will  be  Oranted  In  Equity. — Courts  of  equity 
will  not  permit  transactions  between  ^ardian  and  ward  to  stand  even 
when  they  occur  after  the  guardianship  has  ceased,  if  the  intermediate 
period  is  short,  unless  the  circumstances  demonstrate,  in  the  highest 
sense  of  the  term,  full  deliberation  on  the  part  of  the  wards  and  the 
utmost  good  faith  on  the  part  of  the  guardian,     (p.  59.) 

OUABDIAN  AND  WABD-43ettlement8,  Obtaining,  Duty  of 
Guardian. — ^Before  obtaining  the  acknowledgment  of  a  settlement  from 
his  wards,  it  is  the  duty  of  the  guardian  to  first  make  a  just  accounting 
and  full  settlement  or  disclosure  of  every  fact  necessary  to  inform 
the  ward  of  all  with  which  he  was  parting,  and  then  committing  it 
to  his  uninfluenced  will  whether  he  will  give  a  receipt  or  not.     (p. 

09.) 

OUABDIAN  AND  WABD — ^Burden  of  Proof  In  Suit  for  a  Set- 
tlement of  Accounts,  Though  Beceipts  have  been  Oiren. — ^In  a  suit 
by  former  wards  against  a  guardian  for  the  settlement  of  his  accounts, 
though  they  have  given  acknowledgments  of  such  settlementi  and 
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decrees  in  discharge  have  been  entered  thereon,  the  gnardian  mnst 
assume  the  burden  of  proving  that  he  made  full  communication  of 
everything  within  his  knowledge  calculated  to  influence  the  conduct 
of  his  wards,  and  that  he  obtained  nothing  from  them  without  their 
free  consent  given  after  receiving  information  of  all  facts  bearing  on 
their  rights  and  the  extent  of  them.     (p.  60.) 

OUABDIAN  AND  WASD — ^Interest^  Diflcharga  of. — ^Where  a 
partial  settlement  was  made  of  the  accounts  of  a  guardian  with  his 
wards,  and  no  subsequent  settlements  were  attempted,  he  is  charge- 
able with  simple  interest  on  all  sums  in  his  hands  after  such  partial 
settlement,     (p.  60.) 

OTJABBIAN  AND  WABD— Answer,  Guardian,  When  Bonnd  by. 
If  a  guardian  in  his  answer  to  a  suit  for  the  settlement  of  his  ac- 
counts charges  himself  with  interest  on  an  item  for  a  time  designated, 
it  is  within  the  province  of  the  register  to  whom  the  accounts  were 
referred  to  act  upon  the  answer  thus  made  and  charge  interest  accord- 

"igiy-    (p.  61.) 

Bill  for  the  settlement  of  a  guardian's  accounts  and  an 
appeal  by  him  from  a  decree  making  such  settlement. 

Inge  &  Armbrecht  and  Hamilton  &  Thornton,  for  the 
appellant. 

Erwin  &  McAlder,  for  the  appellee. 

*«*  DENSON,  J.  The  purpose  of  this  litigation  is  to 
compel  Byrd  C.  Willis,  guardian  of  complainants,  Mrs.  Kate 
Rice  (nee  Brasfield)  and  Sallie  Brasfield,  to  make  settlement 
of  his  accounts  as  such  guardian.  Willis  became  guardian 
of  complainants,  by  appointment  of  the  probate  court  of 
Greene  county,  when  they  were  infants  of  tender  years.  The 
guardianship  was  subsequently  removed  to  Mobile  county, 
where  the  guardian  had  taken  up  his  residence.  Said  guard- 
ianship continued  through  the  period  of  the  wards'  minority. 

The  bill  shows  that  an  annual  or  partial  settlement  was 
made  of  his  accounts  by  the  guardian  on  the  tenth  day  of 
April,  1891,  on  which  settlement  a  decree  was  rendered 
against  him  in  favor  of  each  of  the  wards.  Eiite  attained 
her  majority  on  August  6,  1898,  and  the  bill  avers  that  on 
December  17,  1898,  the  guardian  had  her  to  sign  a  written 
instrument  acknowledging  full  **^^  settlement  with  her  of 
his  accounts  as  guardian,  and  asking  that  the  probate  court 
discharge  him  as  her  guardian.  On  January  1,  1900,  Sallie 
came  of  age;  and  it  is  averred  that  on  the  21st  of  May,  1900, 
Willis  had  her  to  sign  an  instrument  similar  to  that  signed 
by  Kate.  It  is  charged  in  the  bill  that  the  guardian  had 
each  of  said  instruments  filed  with  the  judge  of  probate  in 
Mobile  county,  and  induced  the  court  to  enter,  on  the  19th 
of  December,  1898,  without  any  notice  to  Kate,  a  decree  dis- 
charging him  as  such  guardian  of  her  estate,  and  likewise 


Nov.  1908.]  Willis  v.  Rica.  57 

induced  the  court  to  enter,  on  June  6,  1900,  similarly,  a 
decree  discharging  him  as  such  guardian  of  Sallie's  estate. 

This  is  the  third  time  the  cause  has  appeared  in  this  court 
on  appeaL  On  the  first  appeal  we  held  the  bill  sufficient  in 
its  avermenta  in  respect  to  fraud  practiced  upon  or  undue 
advantage  taken  of  complainants  by  the  guardian  in  procur- 
ing them  to  sign  the  written  instruments  referred  to,  and 
touching  this  phase  of  the  case  we  used  the  following  lan- 
guage: ''There  is  no  merit  in  the  assignment  that  it  is  not 
shown  how  the  respondent  took  advantage  of  the  complain- 
ants in  the  matter  of  signing  the  paper  acknowledging  full 
settlement.  His  relation  was  one  of  the  greatest  confidence 
and  trust,  and  called  for  the  utmost  of  good  faith.  It  was 
his  duty  to  fully  inform  them  of  their  rights  in  all  respects. 
It  charged  that  he  took  advantage  of  their  youth  and  in- 
experience and  of  his  influence  over  them  in  getting  them  to 
sign  the  paper,  which,  they  further  charge,  was  untrue  in 
its  statements.  This  was  sufficient.  They  were  his  wards 
from  tender  years,  and  had  lived  with  him  and  grown  up 
under  his  care  and  control ;  and  it  requires  no  effort  to  under- 
stand how  easily  they  might  be  influenced  by  him  against 
their  interests":  Willis  v.  Rice,  141  Ala.  168,  109  Am.  St. 
Eep.  26,  37  South.  507.  But  **«  it  was  also  held  on  that 
appeal  that  ''a  bill  to  impeach  a  decree  for  fraud,  though 
not  within  the  terms  of  the  statute  which  bars  a  bill  of  review 
after  a  lapse  of  three  years,  must  by  analogy  be  governed 
by  the  same  limitations";  citing  Gordon's  Admr.  v.  Boss,  63 
Ala.  363.  The  bill  was  filed  June  25,  1902,  and  it  was  held 
that  no  sufficient  reasons  were  then  shown  in  the  bill  to 
relieve  it  from  the  bar  of  three  years  as  to  complainant  Mrs. 
Bice;  and,  a.  demurrer  presenting  that  point  having  been 
overruled  by  the  chancellor,  the  decree  was  reversed,  and  a 
decree  was  here  rendered  sustaining  the  ground  of  the  de- 
nrnrrer  to  the  bilL 

On  the  return  of  the  cause  to  the  chancery  court  the  bill 
was  amended  to  meet  the  ground  of  the  demurrer  just  alluded 
to;  and  from  a  decree  overruling  the  demurrer  refiled  to 
the  bill  as  amended  the  respondent  again  appealed,  and 
assigned  the  decree  as  error.  The  amendments  made  to  the 
bill  proceeded  upon  two  theories,  viz.,  lack  of  knowledge  on 
the  part  of  Mrs.  Bice  of  the  alleged  fraud,  and  absence  from 
the  state  of  the  respondent.  The  cause,  on  the  second  appeal, 
was  considered  with  respect  to  the  latter  of  the  above  theories 
only,  and  we  held  that  the  amendment  to  the  bill  brought 
^Irs.  Rice's  cause  of  action  within  the  saving  clause  of  the 
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statute  (Code  of  1896,  section  2805) :  Willis  v.  Rice  (Ala.),  39 
South.  991.  That  section  is  in  this  language:  "When- any 
person  is  absent  from  the  state  during  a  period  within  which 
a  suit  might  have  been  brought  against  him,  the  time  of  such 
absence  must  not  be  computed  as  a  portion  of  the  time  neces- 
sary to  constitute  a  bar  under  this  chapter.'' 

While  the  construction  we  have  placed  upon  the  averments 
of  the  bill  in  respect  to  their  sufficiency  to  bring  the  case 
within  the  saving  influence  of  the  section  of  the  Code  cited 
is  sound,  yet  we  are  inclined  to  think,  with  appellant's 
counsel,  that  the  statute  cannot  be  applied  **^  to  a  case  like 
the  one  in  hand,  and  that  we  feU  into  error  in  so  applying 
it  on  the  former  appeal.  The  reason  for  its  nonapplication 
is,  as  suggested  by  appellants'  counsel:  The  statute  ex  vi 
termini  is  confined  in  its  application  to  limitations  provided 
for  in  the  chapter  of  the  Code  in  which  it  is  found  (chapter 
72).  The  statute  of  limitations  which,  on  the  first  appeal, 
was  held  to  apply  by  analogy  to  this  cause,  is  section  761. 
chapter  16,  Code  of  1896,  and  the  exception  provided  for  by 
section  2805,  being  confined  to  limitations  enumerated  in 
chapter  72,  therefore,  cannot  be  ingrafted  upon  section  761 
in  another  chapter.  This  conclusion  is  not  affected  by  sec- 
tion 674  of  the  Code  of  1896,  which  is  in  this  language: 
**The  provisions  of  this  Code,  prescribing  the  time  within 
which  civil  suits  must  be  commenced  after  the  cause  of  action 
has  accrued,  apply  to  suits  commenced  by  bill  in  chancery." 

While  the  effect  of  this  section,  of  course,  is  to  apply  the 
statute  of  limitations,  it  also  makes  operative  all  exceptions, 
on  such  statute  ingrafted,  which  might  properly  be  applied 
in  a  court  of  law.  We  have  seen  that  the  exception  under 
consideration,  being  confined  to  limitations  provided  for  in 
chapter  72,  cannot  be  extended  to  limitations  prescribed  in 
another  chapter;  and  this  must  be  true  whether  the  action 
is  pending  in  the  chancery  court  or  in  a  court  of  law.  More- 
over, section  761  is  an  express  provision  for  limitations  of 
actions  in  the  chancery  court,  and  operates  independently  of 
section  674.  These  considerations  were  not  suggested  by 
counsel  on  the  former  appeal,  nor  did  they  occur  to  the  court. 

However,  the  foregoing  considerations  and  conclusions  are 
not  conclusive  of  Mrs.  Rice's  right  to  maintain  the  bill,  if 
the  first  theory — ^lack  of  knowledge  of  the  fraud  practiced — 
is  sufficiently  pleaded  and  proved.  *®®  The  bill  is  amply 
sufficient  in  its  allegations  of  fraud;  and  it  was  so  held  on 
the  first  appeal.  The  amendments  made  to  the  bill  by  the 
additions  of  sections  12, 13  and  14  clearly  point  out  that  Mrs. 
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Bice  was  not  aware  of  the  facts  comstitutiiig  the  fraud  relied 
on  until  after  the  decree  discharging  the  guardian  had  been 
entered.  It  is  also  shown  that  the  bill  was  filed  within  a  year 
after  discovery  of  the  alleged  fraud.  In  this  state  of  the 
case  section  2813  of  the  Code  of  1896,  which  extends  the 
time  within  which  actions  seeking  relief  on  the  grounds  of 
fraud  must  be  brought  within  one  year  after  the  discovery 
of  the  fraud,  saves  the  cause  of  action  from  the  statute  of 
limitations  so  far  as  the  pleading  is  concerned. 

In  aU  the  realm  of  administrative  law,  perhaps,  no  prin- 
ciple is  more  clearly  stated  or  freer  from  diverse  decisions 
than  the  one  which  controls  in  determining  the  validity  of 
transactions  between  guardian  and  ward  before  a  final  settle- 
ment; and,  as  approvingly  said  by  one  of  our  great  chief 
justices  (Brickell),  ''it  is  not,  perhaps,  capable  of  clearer  or 
more  accurate  statement  than  is  expressed  by  Judge  Story: 
'Courts  of  equity  will  not  permit  transactions  between 
guardians  and  wards  to  stand,  even  when  they  have  occurred 
after  the  minority  has  ceased,  and  the  relation  become  thereby 
actually  ended,  if  the  intermediate  period  be  short,  unless 
the  circumstances  demonstrate,  in  the  highest  sense  of  the 
terms,  the  fullest  deliberation  on  the  part  of  the  ward  and 
the  most  abundant  good  faith  (uberrima  fides)  on  the  part  of 
the  guardian.  For  in  aU  such  cases  the  relation  is  still  con- 
sidered as  having  an  undue  influence  upon  the  mind  of  the 
ward,  and  as  virtually  subsisting,  especially  if  all  the  duties 
attached  to  the  situation  have  not  ceased,  as  if  the  accounts 
between  the  parties  have  not  been  fully  settled,  or  if  the 
estate  still  remains  in  some  sort  under  the  control  of  the 
guardian'  ":  1  «»  Story's  Equity,  sec.  317;  2  Pomeroy's 
Equity  Jurisprudence,  sec.  961 ;  Ferguson  v.  Lowery,  54  Ala. 
510,  25  Am.  Rep.  718 ;  Jackson  v.  Harris,  66  Ala.  565 ;  Voltz 
V.  Voltz,  75  Ala.  555. 

Taking  from  the  wards  the  receipts  in  full,  and  obtaining 
from  them  directions  in  writing  to  the  judge  of  probate  to 
discharge  the  guardian  as  on  final  settlement,  were  acts  "into 
which  it  was  the  sacred  duty  of  the  guardian  not  to  invite 
the  ward,  without  a  just  accounting  and  full  settlement,  or 
the  disclosure  of  every  fact  necessary  to  inform  the  ward  of 
an  with  which  she  was  parting,  and  then  committing  it  to  her 
uninfluenced  will"  whether  she  would  give  the  receipt  and 
direction  or  not:  Ferguson  v.  Lowery,  54  Ala.  510,  25  Am. 
Bep.  718.  The  guardian  in  this  case  carries  the  burden  of 
proving  that  he  dealt  fairly,  that  he  made  full  communication 
of  every  fact  within  his  knowledge  calculated  to  influence 
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the  conduct  of  his  wards,  and  that  he  obtained  nothing  from 
them  without  their  free  consent,  given  after  receiving  in- 
formation of  all  facts  bearing,  on  their  rights  and  the  extent 
of  them.  ''This  the  law  exacts,  as  a  necessary  protection  of  a 
class  of  persons  liable  to  be  made  the  victims  of  the  artful": 
Jackson  v.  Harris,  66  Ala.  565;  Harraway  v.  Harraway,  136 
Ala.  499,  34  South.  836. 

In  the  light  of  these  principles  it  is  impossible,  we  think, 
to  read  the  evidence  in  this  case  and  reach  any  reasonable 
conclusion  other  than  that  the  circumstances  disclosed  as  at- 
tending the  procurement  of  the  receipts  from  the  wards,  to- 
gether with  their  written  directions  for  the  entry  of  the 
decrees  discharging  the  guardian,  stamp  as  voidable  the  trans- 
action which  culminated  in  the  decrees  in  question,  upon  dis- 
sent seasonably  expressed  by  the  wards.  We  are  also  of  the 
opinion  that  the  evidence  supports  the  allegations  of  the  bill 
to  the  effect  that  Mrs.  Rice  did  not  discover  the  facts  con- 
stituting *^  the  alleged  fraud  until  within  one  year  before 
the  bill  was  filed.  It  was  held  on  the  first  appeal  that  Sallie 
Brasfield  is  not  barred.  Consequently  the  chancellor  correctly 
decreed  that  a  reference  should  be  had  for  a  stating  of  the 
guardian's  accounts. 

On  the  reference  held  by  the  register,  the  statement  of  the 
account  between  the  guardian  and  his  wards  showed  a  large 
amount  as  being  due  from  the  guardian  to  each  of  the  wards. 
The  chancellor  overruled  exceptions  filed  by  the  respondent  to 
the  report,  and  confirmed  it.  The  only  questions  remaining 
for  consideration  relate  to  the  exceptions  overruled  by  the 
chancellor. 

The  account  as  stated  by  the  register  begins  with  the 
amounts  ascertained  to  be  due  the  wards  on  the  partial  settle- 
ment had  on  the  10th  of  April,  1891.  No  subsequent  settle- 
ments were  made  by  the  guardian ;  and  for  this  reason  alone 
the  register  was  warranted  in  charging  him  with  simple  inter- 
est on  all  funds  held  in  his  hands  after  that  settlement: 
Bryant  v.  Craig,  12  Ala.  354;  Smith  v.  Kennard's  Exrs.,  38 
Ala.  695;  Calhoun  v.  Calhoun,  41  Ala.  369;  Childress  v. 
Childress,  49  Ala.  237 ;  Thompson  v.  Thompson,  92  Ala.  545,  9 
South.  465. 

The  register  reported  that  the  respondent  was  not  guilty  of 
such  misconduct  as  to  warrant  the  charging  of  compound  in- 
terest. Nevertheless  the  respondent  insists  that  compound 
interest  is  included  in  the  account  as  stated  by  the  register. 
The  report  states  that  compound  interest  was  not  charged,  and 
we  find,  upon  a  careful  examination  of  the  statement  of  the 
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acconnt,  that  interest  has  not  been  compounded — ^that  the  reg- 
ister simply  followed  the  statute  (Code  of  1896,  section  2629) 
in  computing  interest. 

In  1888  the  respondent  purchased  a  house  and  lot  in  the 
city  of  Mobile,  on  Dauphin  Way,  paid  for  it  with  money  be- 
longing to  his  wards,  and  took  the  title  in  his  ^^^  own  name. 
The  deed  recited  a  consideration  of  three  thousand  two  hun- 
dred and  fifty  dollars,  and  that  is  the  sum  which  the  respond- 
ent testifies  he  paid  for  the  property.  He  testifies  that  he 
treated  the  property  as  his  own  up  to  the  time  he  deeded  it  to 
the  wards  on  the  settlement  made  with  them.  He  placed  on 
record  in  Mobile  county,  on  June  7,  1900,  two  deeds,  one  to 
each,  conveying  an  undivided  half  interest  in  said  house  and 
lot;  each  of  oaid  deeds  reciting  a  consideration  of  two 
thousand  five  hundred  dollars.  In  stating  the  account,  the 
register  has  given  credit  to  the  guardian  for  the  money  he 
paid  for  the  property  at  the  end  thereof  (or  after  it  was 
deeded  to  the  complainants) ,  and  charged  him  with  interest 
on  the  sum  (three  thousand  two  hundred  and  fifty  dollars) 
from  the  date  of  the  partial  settlement  in  1891.  The  respond- 
ent contends  that  this  constitutes  error;  in  other  words,  he 
holds  that  the  credit  should  have  been  given  at  the  date  of  the 
partial  settlement,  and  that  complainants  should  have  been 
charged  with  the  repairs,  insurance  and  taxes,  paid  on  the 
property  by  the  guardian  while  he  held  it  in  possession,  and 
that  the  guardian  should  have  been  charged  with  the  rents 
for  the  property. 

One  reason  why  this  contention  of  the  respondent  should 
not  be  allowed  to  prevail  is,  that  he,  in  his  ''general  sum- 
mary" (attached  as  exhibit  1  to  his  answer  to  the  bill,  which 
summary  is  a  statement  of  his  accounts) ,  charged  himself  with 
interest  on  the  money  for  the  same  period,  and  he  testified 
that  the  summary  was  true  and  correct.  (See  answer  to  ques- 
tion at  bottom  of  page  92  of  the  record  and  continued  at  top 
of  page  93.)  This  evidence  was  before  the  register,  and  it  was 
within  his  province  to  act  upon  it  in  making  up  the  account. 
In  addition  to  what  we  have  said,  we  think  the  maxim,  "Con- 
sensus tollit  errorem,"  may  here  be  well  applied  in  preclusion 
of  the  respondent's  contention.  His  summary  invited  or  in- 
duced the  register  to  make  the  charge  '^  as  he  did.  It  is  not 
necessary  to  give  attention  to  the  legal  proposition  which  the 
respondent  argues  underlies  his  contention  of  insistence. 

In  respect  to  the  failure  of  the  register  to  credit  respondent 
irith  charges  for  repairs,  taxes  and  insurance,  claimed  to  have 
been  paid  on  the  wards'  property,  it  is  sufficient  to  say  that 
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we  are  not  reaaonably  satisfied  from  the  evidence  that  the 
register  erred  in  not  giving  such  credits,  nor  that  the  chancel- 
lor erred  in  overruling  the  exceptions  which  raised  these  ques- 
tions. 

No  other  question  is  presented  by  the  exceptions  to  the 
raster's  report. 

No  error  being  found  in  the  record,  the  decrees  of  the  chan- 
cellor are  aflSrmed. 

Tyson,  C.  J.,  and  Haralson  and  Simpson,  JJ.,  concur. 


A  Guardian  coMici  Deal  with  Hii  Ward  in  his  own  interest  witbont 
Ant  placing  the  ward  apon  an  eqnal  footing  with  himself.  And  the 
influence  of  a  guardian  over  hie  ward  is  presumed  to  continue  for 
a  time  after  the  guardianship  has  eeased.  Courts  wUl  not  permit 
transactions  between  guardian  and  the  ward  to  stand,  even  when  they 
occurred  after  the  minority,  if  the  intermediate  period  was  short, 
unless  the  circumstances  demonstrate,  in  the  highest  sense  of  the 
term,  the  fullest  deliberation  on  the  part  of  the  ward  and  the  most' 
abundant  good  faith  on  the  part  of  the  guardian:  Baum  ▼.  Hartman, 
226  m.  160,  117  Am.  St.  Bep.  246.  It  is  the  duty  of  a  guardian,  before 
making  final  settlement  with  his  ward,  to  inform  him  not  only  of  all 
the  facts  in  connection  with  the  guardianship  matters,  but  also  of 
his  legal  rights  with  reference  thereto,  and  the  guardian  cannot  re- 
lieve himse&  of  such  dut^  by  assuming  that  the  probate  judge  wiU 
give  the  requisite  instructions:  Scoville  v.  Brock,  7»  Yt.  449,  118  Am. 
t.  Bep.  975. 

Belief  in  Bqwty  from  the  Orders  and  Decreee  of  Prohaie  Cowrie  i^ 
the  subject  of  a  note  to  Froebrich  v.  Lane,  106  Am.  St.  Bep;  639.  A 
decree  of  a  probate  court  settling  the  account  of  a  guardian  and  dis- 
charging him  may,  if  procured  by  fraud,  be  set  aside  by  a  court  of 
equity:  Nelson  v.  Cowling,  77  Ark.  351,  113  Am.  St.  Bep.  155;  Willis 
T.  Biee,  141  Ala.  168|  109  Am.  St.  Bep.  26. 


EX  PARTE  GRAY. 

[157  Ala.  358,  47  South.  286.] 

XNTBBVEKTION,  Proceedings  for. — The  re^ar  and  ordinary 
course  of  procedure  where  intervention  is  sought  is  to  file  an  appli- 
cation for  leave  to  file  a  petition  of  intervention,  of  which  the  parties 
to  the  suit  should  have  notice.  This  is  determined  from  the  race  of 
the  application.  If  proper  cause  for  intervention  is  shown,  the  leave 
is  granted.  The  petition  for  intervention  is  then  filed,  on  which  the 
court  examines  it  and  the  answer,  and  such  testimony,  by  affidavit 
or  otherwise,  as  mav  be  produced,  and  determines  the  question  whether 
the  petitioner  shall  be  allowed  to  intervene  and  become  a  party  to 
the  suit.     (p.  65.) 

APPEAIi  Ain>  EBBOB— Inteirention. — A  decree  denying  an 
applieation  to  intervene  is  final,  and  hence  reviewable  on  appeal.  (p» 
65.), 
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nVTEBVENTION— stockholders  Bight  of.— A  Btoekholder  can- 
sot  intervene  merely  because  he  is  a  stbckholder,  if  he  is  properly 
represented  by  the  officers  of  the  corporation,  but  inasmuch  as  he  is 
bound  by  the  result  of  the  litigation,  if  he  can  show  that  his  interest 
will  be  sacrificed  by  the  fraudulent  action  or  omission  of  the  officers 
of  ^  the  corporation,  he  may  intervene  and  be  made  a  party  to  the 
suit,  not  for  the  purpose  of  displacing  the  directors  ana  dominating 
the  litigation,  but  only  to  protect  his  own  interest,  and  demanding 
that  such  proceedings  be  had  as  will  protect  them.      (p.  67.) 

INTEBVENTION— Attomey'B  Fees. — In  a  proceeding  by  a 
stockholder  to  intervene  in  a  suit  to  which  the  corporation  is  a  party, 
no  attorney's  fees  will  be  allowed  out  of  the  general  fund  if  the 
proceeding  relates  only  to  the  stockholder's  interest,     (p.  68.) 

INTEBVENnON,  LoaTO  of  Oonrt^  Necessity  for. — ^Whether  the 
intervention  is  by  petition  or  by  an  original  bill  in  the  nature  of  a 
eross-bill,  it  must  be  initiated  by  leave  of  the  court  to  file  the  same. 

(P.«.) 

Petition  for  mandamus  to  the  chaneellor  of  the  chancery 
diyision  to  permit  the  petitioner  to  intervene  in  a  pending 


Phares  Coleman  and  S.  H.  Dent,  Jr.,  for  the  petitioner. 
Walker  Percy  and  Fred  S.  Ball,  for  the  respondent. 


SIMPSON,  J.  This  is  a  petition  for  a  writ  of  man- 
damns  to  the  chancellor  of  the  northwestern  division,  requir-  * 
ing  him  to  vacate  and  annul  a  decree  refusing  to  allow 
petitioner  to  intervene  in  a  suit,  pending  in  said  chancery 
oonrt,  of  the  South  and  North  Alabama  Railroad  Company 
against  the  Louisville  and  Nashville  Railroad  Company,  and 
directing  said  chancellor  to  render  a  decree  authorizing  and 
allowing  petitioner  to  intervene  in  said  suit,  as  prayed  in  his 
petition  filed  in  said  case. 

The  substance  of  the  petition  for  intervention  is  that  peti- 
tioner is  a  minority  stockholder  in  said  South  and  North 
Alabama  Railroad  Company,  which  was  originally  incorpo- 
rated to  construct  and  operate  a  railroad  from  Decatur,  Ala. 
bama,  to  Montgomery,  Alabama;  that  in  1871  said  Louisville 
and  Nashville  Railroad  Company  commenced  to  purchase  the 
stock  of  said  South  and  North  Alabama  Railroad  Company, 
and  finally  acquired  ninety  per  cent  of  said  stock;  that  by 
virtue  of  owning  said  stock  it  has  dominated  the  election  of 
directors,  etc.,  and  practically  dictated  the  policy  and  man- 
agement of  the  afiFairs  of  said  South  and  North  Alabama  Rail- 
road Company;  that  the  suit  into  which  petitioner  seeks  to 
intervene  was  filed  by  said  South  and  North  Alabama  Rail- 
road Company  for  '^  an  accounting  with  the  said  Louisville 
and  Nashville  Railroad  Company ;  that  said  suit  was  brought 
by  the  directors  of  said  South  and  North  Alabama  Railroad 
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Company  in  accordance  with  a  request  made  of  them  by  the 
petitioner  on  February  27,  1905,  but  that  said  directors  are 
not  prosecuting  said  suit  in  good  faith,  but  the  same  is  sim- 
ulated, and  the  interests  of  the  minority  stockholders  will  be 
sacrificed  unless  petitioner  is  peimitted  to  intervene  in  their 
behalf.  The  petition  goes  further  into  details,  alleging  that 
no  separate  accounts  were  kept  between  the  said  railroad  com- 
panies, etc.,  '*as  grounds  and  reasons  why  the  directors  of  the 
South  and  North  Alabama  Railroad  Company  should  not  be 
allowed  to  control  and  dominate  this  litigation"  and  why  a 
receiver  should  be  appointed.  The  petitioner  prays  that  he  be 
allowed  to  intervene,  and  that  he  be  made  plaintiff,  in  behalf 
of  himself  and  other  minority  stockholders,  and,  after  pro- 
pounding a  number  of  interrogatories  to  the  two  railroad  com- 
panies, prays  that  the  register  take  and  state  an  account 
between  said  railroad  companies,  etc.,  that  a  receiver  be  ap- 
pointed of  all  the  property  of  said  South  and  North  Alabama 
Bailroad  Company,  etc.,  and  that  a  reasonable  fee  be  allowed 
the  petitioner's  solicitors. 

The  petition  to  this  court  for  mandamus  sets  out  said  orig- 
inal petition  and  the  action  of  the  court  therein,  as  also  the 
exceptions  thereto,  and  prays  for  the  annulment  of  the  decree 
refusing  to  allow  petitioner  to  intervene  and  that  the  chan- 
cellor be  directed  to  render  a  decree  allowing  said  intervention. 
The  answer  of  the  chancellor  to  the  rule  nisi  sets  out,  by  ex- 
hibit, the  pleadings  and  proceedings  in  the  case  of  South  & 
North  Alabama  R.  R.  Co.  v.  Louisville  &  Nashville  R.  R.  Co., 
showing  that  on  March  10,  1905,  further  proceedings  therein 
were  enjoined ;  that  after  the  dissolution  *®^  of  said  injunc- 
tion, to  wit,  on  June  4,  1907,  the  answer  of  the  Louisville  and 
Nashville  Railroad  Company  was  filed,  and  amended  on  June 
11,  1907,  and  the  petition  for  intervention  was  filed  June  26, 
1907,  etc. ;  that  a  motion  to  strike,  and  exceptions  to  said  peti- 
tion, were  filed,  and  that  the  matter  was  continued,  from  time 
to  time,  until  September  25,  1907,  when  it  was  continued  to 
October  11,  1907,  ''counsel  for  said  Henry  B.  ^ray  desiring 
additional  time  to  prepare  affidavits  in  support  of  said  peti- 
tion"; that  after  several  rulings,  pro  and  con,  on  exceptions 
and  pleas,  on  March  6,  1908,  the  cause  was  submitted  on  the 
petition  to  intervene,  the  motions  to  strike,  exceptions  to  the 
petition,  the  pleadings,  and  a  number  of  affidavits  submitted 
by  the  railroad  companies — said  petitioner  offering  no  affi- 
davits. The  court  overruled  the  motions  to  strike,  but  ''upon 
further  consideration  ....  held  that  a  proper  showing  has 
not  been  made  that  the  directors  of  the  complainant,  the  South 
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and  North  Alabama  Railroad  Company,  have  not  prosecuted 
this  cause  in  good  faith."  Accordingly,  the  petition  was  dis- 
lE^issed  without  prejudice. 

There  seems  to  be  some  confusion  in  the  minds  of  the  pro- 
fession as  to  the  proper  practice  in  cases  of  intervention.  The 
greater  number  of  the  cases  in  the  books,  including  those 
referred  to  by  counsel,  are  based  upon  statutes  in  the  var- 
ious states  providing  for  intervention.  It  seems  that  the 
regular  and  orderly  course  of  procedure  is  first  to  file  an  ap- 
plication for  leave  to  file  a  petition  of  intervention  of 
which  the  parties  to  the  suit  should  have  notice.  This  is 
determined  from  the  face  of  the  application.  If  the  allega- 
tions of  the  application  show  a  case  in  which  intervention 
should  be  allowed,  the  leave  is  granted.  The  petition  for 
intervention  is  then  filed,  on  which  the  court  examines 
the  petition  and  answer,  and  such  testimony,  by  afSdavit 
or  ••*  otherwise,  as  may  be  produced,  and  determines  the 
question  as  to  whether  the  petitioner  shall  be  allowed  to  in- 
tervene and  become  a  party  to  the  suit:  11  Ency.  of  PI.  & 
Pr.  504 ;  16  Cyc.  203 ;  Piedmont  &  A.  Life  Ins.  Co.  v.  Maury, 
75  Va.  508.  While  in  the  present  case  the  course  above  in- 
dicated was  not  literally  pursued,  yet,  the  whole  matter  being 
submitted  at  once,  the  motions  to  strike  the  petition  brought 
up  the  same  question  which  would  have  been  raised  if  the  peti- 
tion had  been  only  for  leave  to  file  a  petition  for  intervention. 
These  motions  the  court  overruled,  and  then  proceeded  to  de- 
cide the  case  on  its  merits— concluding  that  the  petitioner  did 
not  show  such  a  state  of  facts  as  entitled  him  to  be  made  a 
party  to  the  suit.  It  has  been  held  by  other  courts  that  a  de- 
cree of  this  kind  is  a  final  decree  in  the  matter  of  intervention, 
and  is  reviewable  on  appeal :  11  Ency.  of  PL  &  Pr.  511 ;  Stitch 
V.  Gk)ldner,  38  Cal.  608 ;  Eccles  v.  Hill,  13  Tex.  65. 

The  practice  of  interventions,  which  has  grown  up  in  our 
equity  courts,  seems  to  have  been  borrowed  from  the  civil  law, 
and  Mr.  Beach  says:  ''Intervention  is  the  generic  designation 
of  the  civil  law  of  the  various  technical  processes  by  which, 
when  a  suit  is  pending  between  two  parties,  a  third  party  is 
allowed  to  interpose  for  the  assertion  of  some  collateral,  im- 
plicit or  ulterior  right,  adverse  to  that  of  either  or  both  of  the 
others,  or  to  defend  a  responsibility  involved  in  the  issue  of 

the  controversy No  one,  even  in  equity,  is  entitled  to  be 

made  a  party  to  the  suit,  unless  he  has  an  interest  in  its  ob- 
ject; yet  it  is  the  common  practice  of  the  court  to  admit 
strangers  to  the  litigation,  claiming  an  interest  in  its  subject 
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matter,  to  intervene  in  their  own  behalf,  to  assert  their  title*': 
1  Beach  on  Modem  Equity  Practice,  sec.  571.  Our  own  coart 
haa  recognized  the  right  of  intervention,  but  held  that  a 
stranger  could  not  intervene  for  the  purpose  of  ^^  defeating 
the  entire  suit,  nor  for  the  purpose  of  litigating  with  the  com- 
plainant his  right  or  title  to  any  relief ;  also  that,  if  it  is  de- 
sired ;to  set  up  new  and  independent  claim,  it  must  be  done 
by  an  original  bill  in  the  nature  of  a  cross-bill:  Benfro  v. 
(Joetter,  78  Ala.  311.  In  a  later  case,  after  considering  pre- 
vious cases  on  the  subject,  this  court  declared  that  the  general 
rule  is  that  it  is  not  allowable  to  make  a  party  defendant  to  a 
bill  over  the  objection  of  the  complainant,  and  that  there  are 
but  two  exceptions  to  that  rule,  to  wit,  one  growing  out  of 
trust  relations,  the  cestui  que  trust  not  being  a  party,  and 
showing  that  it  is  necessary  to  make  him  a  party  to  protect 
his  interests,  and  the  other  where  there  is  a  fund  in  court  to 
be  distributed,  of  which  the  intervener  is  entitled  to  a  share : 
Ex  parte  Printup,  87  Ala.  148,  6  South.  418.  It  is  also  stated 
in  this  case  that  if  **a  person  not  a  party  to  a  pending  suit, 
between  whom  and  the  plaintiff  there  is  no  privity,  but  who 
has  a  claim  or  lien  on  the  property,  or  is  interested  in  the  sub- 
ject matter  of  the  suit,  desires  for  his  own  protection  to 
present  his  new  claim,  to  assert  his  independent  right,  and  raise 
new  issues,  he  must  do  so  by  a  formal  bill,  containing  appro- 
priate allegations — an  original  bill  in  the  nature  of  a  cross-bill, 
or  a  supplemental  bill,  as  the  case  may  be":  87  Ala.  153,  6 
South.  419. 

The  record  in  the  Printup  case  does  not  show  distinctly  just 
what  position  the  intervener  occupied.  In  one  place  it  is  stated 
that  "unsecured  creditors  sought  to  intervene  to  defeat  fore- 
closure," and  in  another  part  of  the  opinion  it  is  stated  that, 
'4n  so  far  aa  it  is  sought  to  intervene  here  in  the  capacity  of 
stockholders  of  the  Rome  and  Decatur  Railroad  Company," 
the  position  of  petitioners  finds  support  in  the  case  of  Bron- 
son  V.  La  »««  Crosse  &  M.  R.  R.  Co.,  2  WaU.  (U.  S.)  283,  17 
L.  ed.  725,  and  states  that  that  case  "is  opposed  to  all  other 
adjudications  on  the  point  and  we  cannot  concur  in  it."  In 
the  Bronson  case,  R.  and  F.,  who  were  stockholders  in  the 
Milwaukee  and  Minnesota  Company,  charged  collusion  be- 
tween the  directors  of  their  corporation  and  the  opposing 
party  to  foreclose  a  mortgage  and  extinguish  the  rights  of 
said  corporation,  and  they  asked  that  they  be  permitted  to  de- 
fend the  bill  *'on  the  part  of  said  company."  The  court  so 
allowed.  The  supreme  court  of  the  United  States,  while  not 
allowing  the  defense  made  by  the  interveners  to  bind  the  com- 
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pany,  yet  said:  '^ Undoubtedly,  in  the  case  sapposed,  it  would 
be  a  reproach  to  the  law,  and  especially  in  a  court  of  equity,  if 
the  stockholder  were  remediless.  But  in  such  a  case  the  court 
in  its  discretion  will  permit  a  stockholder  to  become  a  party 
defendant  for  the  purpose  of  protecting  his  own  interests 
against  unfounded  or  illegal  claims  against  the  company," 
etc.:  2  Wall.  (U.  S.)  302,  17  L.  ed.  725;  and  the  answer 
of  the  interveners  was  so  taken,  and  their  defense  held  to 
be  independent  of  the  company  and  of  the  directors.  There 
is  nothing  in  the  Printup  case  (87  Ala.  148,  6  South.  418) 
to  indicate  that  there  was  any  claim  on  the  part  of  the 
stockholders  that  the  directors  of  the  corporation  were  not 
properly  representing  th^ir  interests.  Hence  we  infer  that 
the  disapproval  in  that  case  of  the  principles  of  the  Bron- 
son  case  (2  Wall.  283,  17  L.  ed.  725)  is  based  on  the  facts 
of  the  Printup  case  as  it  was  then  before  the  court,  and 
would  not  apply  to  a  case  where  fraud  and  collusion  is  al- 
legdd,  so  that  the  interests  of  the  minority  stockholders  are 
liable  to  be  sacrificed. 

It  is  undoubtedly  true  that  a  stockholder  cannot  intervene, 
merely  because  he  is  a  stockholder,  if  he  is  being  properly 
represented  by  the  constituted  officers  of  his  company;  but 
inasmuch  as  their  interests  will  be  ®*^  bound  by  the  results 
of  the  litigation,  if  they  can  show  that  their  interests  will  be 
sacrificed  by  the  fraudulent  acts  or  omissions  of  the  creditors 
of  the  company,  the  minority  stockholders  have  a  right  to 
intervene  and  be  made  parties  to  the  suit,  not,  however,  for 
the  purpose  of  displacing  the  directors  and  dominating  the 
litigation^  but  only  for  the  purpose  of  protecting  their  own 
interests,  and  demanding  that  such  proceedings  be  had  as  will 
protect  them :  Bayliss  v.  Lafayette  etc.  Ry.,  8  Bias.  193 ,  Fed. 
Caa  No.  1140;  Gunderson  v.  Illinois  Tr.  &  Sav.  Bank,  100 
ni.  App.  461 ;  16  Cyc.  201,  202 ;  1  Beach  on  Modem  Equity 
Practice,  sec.  575.  This  is  not  opposed  to  the  Printup  case 
(87  Ala.  148,  6  South.  418),  but  is  analogous  to  the  ''trust 
relation"  therein  referred  to  as  one  of  the  exceptions;  the. 
directors  occupying  the  relation  of  trustees  to  the  stockholders, 
10  that  the  decision  of  the  case  would  bind  the  latter. 

We  hold,  then,  that  if  the  allegations  of  the  petition  had 
been  sustained,  and  it  had  been  alleged  and  shown  that  the 
facts  came  to  the  knowledge  of  the  petitioner  only  since  he 
requested  the  directors  to  bring  suit,  the  petitioner  would  have 
Ijeen  entitled  to  intervaie — ^not,  however,  for  the  purpose  of 
displacing  the  directors  and  dominating  the  litigation,  but 
only  for  the  purpose  of  presenting  any  matter  and  demanding 
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any  investigation  or  proceeding  which  the  court  might  deem 
necessary  to  protect  the  interests  of  the  minority  stockholders 
who  may  choose  to  join  with  him.  As  his  appearance  relates 
only  to  his  own  interests,  no  attorney's  fee  would  be  allowable 
out  of  the  general  fund.  An  examination  of  the  evidence  sub- 
mitted shows  that  the  chancellor  was  not  in  error  in  holding 
that  the  allegations  of  the  petition  were  not  sustained. 

Whether  the  intervention  is  by  petition,  or  by  an  original 
bill  in  the  nature  of  a  cross-bill,  it  must  be  initiated  *•*  by  the 
leave  of  the  court  to  file  the  same,  for  no  one  but  a  party  can 
file  a  cross-bill,  and  the  right  to  present  proper  matter  in  a 
pending  case  by  »i  original  bill  in  the  nature  of  a  cross-bill 
depends  upon  the  leave  of  the  court:  16  Cyc.  32^,  and  note. 
This  court  has  in  several  cases  recognized  mandamus  as  the 
proper  remedy  where  intervention  has  been  denied :  Ex  parte 
Breedlove,  118  Ala.  172,  24  South.  363 ;  Ex  parte  Printup,  87 
Ala.  148,  6  South.  418;  Reynolds  v.  Crook,  95  Ala.  570,  11 
South.  412.  The  point  is  not  presented  to  the  court  in  those 
cases,  both  parties  seeming  to  agree  that  mandamus  was  the 
proper  remedy.  While  it  seems  to  us  that  appeal  is  the 
proper  remedy,  yet,  without  deciding  that  point,  the  chan- 
cellor decreed  on  the  petition  under  the  proof ;  and  in  view  of 
the  importance  of  the  case,  we  have  deemed  it  best  to  discuss 
the  case  in  all  of  its  aspects,  for  the  future  guidance  of  the 
courts. 

The  writ  of  mandamus  is  denied. 

Tyson,  C.  J.,  and  Haralson  and  Denson,  JJ.,  concur. 

The  Law  of  Intervewtian  is  the  subject  of  a  note  to  Walker  ▼.  SandeTs, 
123  Am.  St  Bep.  280.  The  right  of  stockholders  in  a  eorpoiation  to 
intervexLe  is  discussed  at  page  305  of  this  note. 


BROWN  V.  FINLET. 

[157  Ala.  424,  47  South.  577.] 

ADOPTION  OF  CHlliT>RFiN,  Effect  of  in  Making  Them  HelxB 
in  Another  State. — Statutes  of  adoption  have  no  extraterritorial  effect^ 
and  hence  do  not  confer  any  right  to  inherit  lands  of  the  adoptm^ 
parent  situate  in  another  state,     (p.  69.) 

8TABB  DECISIS. — ^The  decision  of  a  court  settling  the  rig^Kt 
of  descent  and  the  ownership  of  property  becomes  a  rule  of  property, 
and  after  standing  many  years,  will  be  foUowed,  even  if  deemed 
erroneous,     (p.  70.) 


Nov.  1908.]  Bbown  v.  Fenlbt.  69 

Action  between  the  administrator  of  the  estate  of  James 
Finiey,  deceased,  and  the  latter 's  brother.  Judgment  for  the 
brother,  and  the  administrator  appealed. 

A.  Leo  Oberdorf er  and  L.  M.  Washington,  for  the  appel- 
lant. 

Willett  &  Willett,  for  the  appellee. 


TYSON,  C.  J.  James  Pinley,  now  deceased,  in  1903, 
by  proper  procedure  under  the  statute  of  the  state  of  Georgia, 
adopted  as  his  child  James  Jordan,  an  infant  of  tender  years, 
changing  his  name  to  James  Finley,  Jr.  At  that  time  he  was 
domiciled  in  that  state.  The  child  and  its  mother  also  lived 
in  that  state.  In  1906  James  Finley  died  uimiarried,  leaving 
no  lawful  children  bom  in  wedlock,  no  father  or  mother,  and 
no  brothers  or  sisters,  or  representatives  of  brothers  or  sisters, 
*■•  except  his  brother,  Alexander  Pinley,  the  appellee.  At 
the  time  of  Finley 's  death  he  was  domiciled  in  the  city  of 
Atlanta,  Georgia,  and  left  real  estate  in  Georgia,  Tennessee, 
Florida,  and  Alabama,  but  no  personalty  in  this  state.  It  is 
onder  and  by  virtue  of  the  adoption  proceedings  had  in 
Oeorgia  that  James  Finley,  Jr.,  now  claims  the  lands  belong- 
ing to  the  estate  of  the  decedent  in  this  state,  to  the  exclusion 
of  the  brother,  Alexander  Finley. 

Under  our  statute  of  descents,  had  James  Finley,  Jr.,  been 
born  unto  James  Finley  in  lawful  wedlock,  or,  if  out  of  wed- 
lock, he  had  been  legitimated  under  and  in  accordance  with 
the  statutes  of  this  state,  then  he  would  have  inherited  the 
lands,  to  the  exclusion  of  Alexander  Finley;  and  it  may  be, 
had  he  been  adopted  in  this  state  in  pursuance  to  the  statute 
aathorizing  the  adoption  of  children,  the  lands  would  have 
descended  to  him.  But  his  adoption,  being  under  the  statute 
of  another  state  which  conferred  upon  him  the  right  of  in- 
heritance of  the  property  of  the  adopting  parent  in  that  state, 
does  not  confer  upon  him  that  right  in  this  state.  The  statute 
has  no  extraterritorial  operation  in  Lingen  v.  Lingen,  45  Ala. 
410.  In  that  case  the  child  claiming  the  right  of  inheritance 
was  legitimated  by  its  father  in  accordance  with  the  laws  of 
France.  In  France  it  became  and  was  his  legitimate  child, 
and  entitled  to  inherit  its  father's  property  in  that  country. 
Notwithstanding  this,  the  court,  following  Birthwhistle  v. 
VardiU,  5  Bam.  &  C.  438,  and  Smith  v.  Derr's  Admr.,  34  Pa. 
126, 75  Am.  Dec.  641,  held  that  it  could  not  inherit  the  prop- 
erty of  its  father  in  this  state. 

But  it  is  insisted  that  this  case,  while  properly  decided,  ia 
distinguishable  from  the  one  in  hand,  LuJ,  if  not,  should  be 
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oYermled,  because  opposed  to  the  great  ^^  weight  of  an-   , 
thority.    On  principle  it  cannot  be  distingaished.    The  legit- 
imation of  the  child  was  either  binding  or  not  under  the 
French  law,  and,  if  binding,  had  the  effect  of  establishing  the 
relation  of  parent  and  child,  and  the  right  of  inheritance  as  a 
consequence  of  that  relation.    The  bill  in  the  cause  averred 
the  legitimation,  which  was,  of  course,  confessed  as  true  by  the 
demurrer.    Indeed,  the  court  recognized,  as  it  must  have  done,    > 
the  fact  of  a  legal  legitimation  of  the  child  by  the  father 
under  the  laws  of  France.     Therefore  the  distinction  under- 
taken to  be  drawn,  predicated  upon  the  proposition  that  the 
father  was  domiciled  in  this  state  and  not  in  France,  cannot 
obtain.     Such  a  theory  of  the  opinion,  if  allowed  to  prevail, 
would  not  only  show  its  utter  incorrectness,  but  demonstrates 
that  the  decree  of  afSrmance  was  absolutely  incorrect,  for  the 
reason  that,  in  order  to  sustain  the  averment  of  the  bill  against 
demurrer  interposed,  it  must  be  held  to  have  averred  an 
efficacious  act  of  legitimation,  which  involves,  if  necessary  to 
that  end,  the  domicile  of  the  father  at  the  time  in  France. 
Indeed,  it  is  entirely  apparent  from  the  opinion  that  no  such 
theory  ever  entered  the  mind  of  the  court.    The  court  meant 
to  decide,  and  did  decide,  that  the  act  of  legitimating  the 
child  in  France  could  not  have  the  extraterritorial  effect  of 
conferring  upon  it  the  right  of  inheritance  of  its  father's 
property  in  this  state.    The  court  in  substance  says  that,  in 
order  to  extend  the  right  of  descent  cast  under  the  laws  of 
another  state  or  country  by  an  act  of  legitimation  to  property 
situate  in  this  state,  it  would  require  legislative  enactment  to 
that  end.    The  law-making  power  of  the  state,  after  the  lapse 
of  more  than  thirty-five  years,  has  not  seen  proper  to  enact 
such  a  law,  and,  of  course,  the  courts  are  powerless  to  do  so. 

Again,  it  is  contended  that  the  Lingen  case  (45  Ala.  410) 
could  have  been  correctly  decided  upon  the  proposition  that 
this  forum  will  not  enforce  a  foreign  law  which  would  ***  re- 
sult in  injustice  and  injury  to  innocent  citizens  of  the  state. 
The  answer  to  this  is  that  this  court  in  that  case  preferred  not 
to  place  its  decision  upon  that  principle,  but  upon  the  broader 
one  as  indicated  above.  The  decision,  settling,  as  it  did,  a 
legal  principle  governing  the  descent  and  ownership  of  prop* 
erty,  became  a  rule  of  property,  and,  having  stood  for  so 
many  years,  even  if  we  conceived  it  to  be  erroneous,  must  be 
followed. 

Afi&rmed. 

Dowdell,  Anderson   and  McGlcllan,  JJ.,  concur. 
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The  Extraterritoridl  Efect  of  Adoption  Proeeedinga  is  disciisfled  in  the 
note  to  Van  Matre  v.  Sankey,  39  Am.  St.  Bep.  229.  The  general  rule 
18  that  the  adoption  of  a  child  authorized  by  the  laws  of  the  state 
fives  it  the  status  of  a  child  of  the  adopting  parent,  and  this  status, 
with  the  consequent  capacity  to  inherit  from  such  parent,  will  be 
recognized  and  upheld  in  every  other  state,  so  far  as  not  inconsistent 
with  its  own  laws  and  policy.  Hence  a  child  adopted  in  one  state 
has  capacity  to  inherit  land  situated  in  another  state  whose  law  and 
policy  are  not  eseentially  different  from  those  of  the  first  state: 
See  note  to  Hockaday  v.  Lynn,  118  Am.  Bt.  Bep.  685. 


SCAEBEOUGH  v.  CITY  NATIONAL  BANK 

[157  Ala.  577,  28  South.  62.] 

PUBABIKG^-Ageiiey,  When  Sufficiently  Alleged. — ^In  an  action 
against  the  indorser  of  a  promissory  note,  an  allegation  that  the  notice 
of  dishonor  was  given  to  N.,  who  was  present  at  the  defendant's  place 
of  business  and  in  his  service  and  employment,  is  suflcient  to  show 
that  N,  was  an  agent  with  whom  such  notice  might  properly  be  left, 
(p.  72.) 

PBAOnOE — ^Amendment!  Striking  Out  Names  of  Parties. — 
Under  the  code  of  Alabama^  a  plaintiff  may  strike  out  the  names  of 
parties  to  his  complaint  without  working  a  discontinuance  of  his 
action,     (p.  72.) 

PBAOnOE— Joinder  of  the  Maker  and  Indorser  of  a  Promls- 
SQzy  Note. — ^Though  the  maker  and  indorser  of  a  promissory  note  may 
be  sued  simultaneously  in  different  actions,  there  is  no  authority  for 
joining  them  in  one  action  in  the  absence  of  a  statute  to  that  effect, 
but  if  improperly  joined,  the  plaintiff  may  Correct  his  error  by  strik- 
ing out  the  maker,     (pp.  72,  73.; 

NEGOTIABLE  IN8TBUMENT8.— An  Oral  Notaice  of  Dishonor 
is  sufficient  though  it  was  given  to  the  indorser's  agent,     (p.  73.) 

NEGOTIABLE  IN8TBUMENTS — ^Form  of  Notice  of  Dishonor. 
No  particular  form  is  required  of  a  notice  of  dishonor.  All  that  is 
oecessary  is  that  the  party  liable  should  be  apprised  of  the  dishonor 
and  that  he  is  looked  to  for  payment,     (p.  73.) 

NEGOTIABLE  INSTRUMENT— Indorsement,  What  is  and  the 
Effect  of. — An  indorsement  is  a  separate  and  independent  contract, 
and  the  only  contract  of  the  indorser  is,  (1)  that  the  note  shall  be 
paid  on  due  presentment  and  notice  of  dishonor;  (2)  that  the  indorse- 
ment and  all  prior  signatures  upon  it  are  genuine;  (3)  that  the  instru- 
ment is  valid  according  to  its  purport;  (4)  that  the  parties  to  it  are 
competent  to  contract;  and  (5)  that  the  indorser  has  title  to  the 
paper  and  the  right  to  transfer  it     (p.  73.) 

EXEMPTION,  Waiver  of,  When  does  not  Bind  an  Indorser. — 
Though  a  promissory  note  declares, '  "We,  each,  whether  maker  or 
indorser,  agree  and  hereby  waive  all  right  to  have  any  of  our  personal 
property  exempted  from  levy  and  sale  under  legal  process  for  the 
collection  of  this  debt,"  an  indorser  of  the  note  cannot  be  held  to 
haTe  waived  his  exemption  by  implication,     (p.  74.) 

Action  by  the  City  National  Bank  against  the  maker  and 
indorser  of  a  note.  Judgment  for  the  plaintiff;  the  defend- 
ant Scarbrongh,  t^e  indorser,  appealed. 
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Lapsley  &  Arnold,  for  the  appellant. 
H.  D.  McCarty,  for  the  appellees. 

•^  SIMPSON,  J.  This  suit  was  brought  by  the  appellee 
against  the  appellant  and  Gus  Woodniflf.  The  cause  of  action 
is  a  negotiable  promissory  note  alleged  to  have  been  signed 
by  Woodruff  and  indorsed  by  Scarbrough,  and  there  are 
separate  counts  against  each  and  others  against  both  jointly. 

The  assignments  of  error  first  insisted  upon  are  to  the  ac- 
tion of  the  court  in  overruling  demurrers  to  the  complaint  as- 
amended.  There  was  no  error  in  overruling  said  demurrers^ 
The  agency  of  said  Noble,  upon  whom  the  notice  of  dishonor  of 
the  note  is  claimed  to  have  been  served,  is  sufiiciently  set  out 
in  the  count.  It  is  also  sufficiently  alleged  that  said  Noble 
was  authorized  to  receive  such  notice.  At  any  rate,  the  count 
alleges  that  the  notice  was  given  to  Noble,  ''who  was  present 
at  defendant's  [Scarbrough's]  place  of  business  and  in  the 
service  and  employment  of  said  Scarbrough,"  *®^  etc.,  which 
is  sufficient:  3  Randolph  on  Commercial  Paper,  p.  241,  sec 
1219;  7  Cyc.  1090.  This  covers  all  of  the  propositions  with 
regard  to  the  agency  of  Noble,  and  the  question  as  to  whether 
the  written  power  of  attorney,  introduced  in  evidence,  au- 
thorized Noble  to  accept  notice  of  dishonor. 

The  next  assignment  of  error  insisted  on  is  that  the  court 
erred  in  allowing  the  name  of  Gus  Woodruff  to  be  stricken  out 
as  a  party  defendant  to  the  complaint:  Code  1896,  sec.  3331; 
Code  1907,  sec.  5367.  Our  courts  have  held  that  one  of  the 
objects  of  this  statute  was  to  permit  amendments  striking  out 
improper  parties  to  the  suit,  without  working  a  discontinuance 
of  the  action :  Vinegar  Ben^  Lumber  Co.  v.  Chicago  Title  etc. 
Co.,  131  Ala.  411,  30  South.  776;  Evans  Marble  Co.  v.  Mc- 
Donald  &  Co.,  142  Ala.  130,  37  South.  830 ;  Masterson  v.  Gib- 
son, 56  Ala.  56;  Jones  v.  Nelson's  Exr.,  51  Ala.  471;  Mock  v. 
Walker,  42  Ala.  668;  Leaird  v.  Moore,  27  Ala.  326.  While 
the  payee  of  a  negotiable  promissory  note  may  sue  both  the 
maker  and  the  indorser  simultaneously  in  separate  actions, 
yet,  without  statutory  provision  to  that  effect,  there  is  author-* 
ity  for  suing  them  jointly :  8  Cyc.  292 ;  3  Randolph  on  Com» 
mercial  Paper,  sec.  1669.  In  the  case  of  Abercrombie  v.  Knox, 
3  Ala.  728,  37  Am.  Dec.  721,  referred  to  by  counsel  for  aj)- 
pellant,  the  reference  is  to  ''separate  suits"  against  all  the 
parties:  3  Ala.  729,  37  Am.  Dec.  721.  Seeking  to  hold  Scar- 
brough  aa  a  joint  debtor  does  not  change  the  fact  that  he  is. 
merely  an  indorser.    Aa  it  was  improper  to  join  the  maker  in. 
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a  suit  hgainst  the  indorser,  there  was  no  error  in  allowing  the 
complaint  to  be  amended  by  striking  out  the  maker. 

As  to  the  notice  of  dishonor,  the  law  recognizes  a  verbal 
notice  as  sufficient:  Martin  v.  Brown,  75  Ala.  442;  Abels  v. 
Planters'  &  «»»  Merchants'  Ins.  Co.,  92  Ala.  385,  9  South. 
423 ;  Stephenson  v.  Primrose,  8  Port.  155,  33  Am.  Dec.  281 ;  7 
Cyc.  1104.  The  fact  that  it  was  given  to  an  agent  cannot 
change  the  above  principle.  The  case  of  New  York  etc.  Con- 
tracting Co.  V.  Selina  Springs  Bank,  51  Ala.  305,  23  Am.  Bep. 
552,  did  not  refer  to  a  notice  given  to  anyone  at  the  maker's 
place  of  business.  In  addition  to  this  there  was  evidence  from 
which  the  court,  acting  as  a  jury,  could  find  that  Noble  was 
the  agent  of  defendant,  with  authority  to  receive  notice. 

As  to  the  form  of  the  notice,  no  particular  form  is  required. 
''All  that  is  necessary  is  that  ....  the  party  liable  and  in- 
tended to  be  chai^d  should  be  apprised  of  the  dishonor  and 
that  he  is  looked  to  for  payment":  Martin  v.  Brown,  75  Ala. 
442.  Taking  the  notice  and  the  reply  together,  it  was  open  to 
the  judge  to  infer  that  it  was  understood  by  both  parties  that 
the  note  had  been  dishonored  and  that  the  plaintiff  looked  to 
the  indorser  for  payment,  and  hence  that  the  notice  was  suffi- 
cient 

The  only  remaining  contention  is  that  the  court  erred  in 
stating,  in  the  judgment,  that  said  indorser  had  waived  the 
benefit  of  the  exemption  law  as  to  personal  property.  The 
note  contains,  in  the  face  of  it,  this  clause:  "And  as  a  part  of 
the  consideration  of  this  note,  we  each,  whether  maker  or  in- 
dorser, agree  and  hereby  waive  all  right  to  have  any  of  our 
personal  property  exempted  from  levy  and  sale  under  legal 
process  for  collection  of  this  debt,  whether  under  the  laws  of 
Alabama  or  any  other  state  in  the  Union.  But  the  indorse- 
ment was  simply  by  signing  the  name,  without  any  such  state- 
ment. The  law  is  clear  that  the  indorsement  is  a  separate  and 
independent  contract,  and  that  the  only  contract  of  the  in- 
dorser is,  "first,  that  it  [the  note]  shall  be  paid  on  due  pre- 
sentment and  notice  or  dishonor;  second,  that  ^^^  the  instru- 
ment and  the  signatures  of  all  prior  parties  upon  it  are 
genuine;  third,  that  the  instrument  is  valid  according  to  its 
purport;  fourth,  that  the  parties  to  it  are  competent  to  eon- 
tract  ;  and,  fifth,  that  the  indorser  himself  has  the  title  to  the 
paper  and  the  riorht  to  transfer  it":  Jordan  v.  Long,  109  Ala. 
414,  19  South.  813,  and  authorities  cited. 

Section  210  of  the  constitution  of  1901  authorizes  the  right 
of  exemption  as  to  personal  property,  to  be  waived  by  an 
instrument  in  writing;  and  section  4232  of  the  Code  of  1907 
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(Code  of  1896,  section  2105)  provides  that  ''as  to  personal 
property  the  waiver  may  be  made  by  separate  instrument  in 
writing  subscribed  by  the  party  making  the  same,  or  it  may 
be  included  in  a  bond,  bill  of  exchange,  promissory  note»  or 
other  written  contract  executed  by  him.''  The.  only  contract 
''executed"  by  the  indorser  is  the  simple  indorsement,  which 
has  a  certain  definite  meaning  and  certain  limitations.  He 
has  not  ** executed"  any  writing  whereby  he  has  waived  his 
exemption.  The  waiver  of  the  exemptions  is  no  part  of  the 
obligation  of  the  note,  but  simply  an  additional  agreement 
which  the  maker  of  the  note  msJses.  He  cannot  make  it  for 
the  indorser,  and  the  indorser  cannot  be  held  to  have  waived 
his  exemption  by  implication.  Both  the  constitution  and  the 
statute  show  a  clear  intention  that  the  waiver  must  be  in  the 
writing  which  the  party  signs.  The  court  therefore  erred  in 
holding  that  Scarbrough  had  waived  his  right  of  exemption. 

The  judgment  of  the  court  will  be  here  corrected,  by  strik- 
ing out  the  second  paragraph,  relating  to  waiver  of  exemp- 
tions, and  with  said  correction,  the  judgment  of  the  court  is 
affirmed. 

Corrected  and  affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Denson,  JJ.,  concur. 


Notice  of  Nonpixyment  or  Dishonor  of  Negotiable  Paper  maj  be  either 
verbal  or  in  writing:  State  v.  Pratte^  8  Mo.  286,  40  Am.  Dee.  142. 
Ab  the  object  of  notice  is  always  to  give  information,  if  the  required 
information  actually  reaches  the  party  to  be  notified,  it  is  suffieient, 
however  communicated.  Hence  whatever  mode  of  service  of  notice 
of  dishonor  may  be  adopted,  if  the  notice  actually  comes  to  the 
indorser  or  drawer  in  due  season,  from  the  proper  quarter  and  in 
correct  form,  it  is  valid  and  effectual:  See  the  note  to  Bansom  v. 
Mack,  38  Am.  Dec.  607;  M.  V.  Monarch  Co.  v.  Farmers'  etc.  Bank,  105 
Ky.  430,  88  Am.  St.  Bep.  310. 

The  Maker  of  a  Promissory  Note  and  the  Indorser,  who  is  also  the 
payee,  cannot,  in  the  absence  of  a  statute  authorizing  it,  be  joined  in 
one  action  on  «the  note,  as  the  contract  or  undertaking  of  one  ia 
different  and  distinct  from  that  of  the  other:  Harvard  Publishing  Co. 
Y.  Benjamin,  84  Md.  333,  57  Am.  St.  Bep.  402. 
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MOODY  T.  ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTH- 

BRN  RAILWAY  COMPANY. 

[89  Ark,  103,  115  S.  W.  400.] 

APPEAIr— Denial  of  Nerw  TMal — ^ExcaptioiL — ^Where  the  record 
shows  that  the  motion  of  the  plaintiff  for  a  new  trial  waa  refused,  and 
that  at  the  time  he  prayed  for  an  appeal  which  was  granted,  the 
prayer  for  the  appeal  following  the  denial  of  a  new  trial  is  tantamount 
to  an  exception  to  the  ruling  in  regard  to  a  new  triaL     (p.  77.) 

BAILROAD8 — ^Uso  of  Ttack  a0  Footpath  by  Permission. — 
Wherie  a  railroad  company  has  permitted  its  roadbed  to  obstruct  the 
natural  drainage  of  water  from  a  street  bo  that  it  has  overflowed  and 
washed  away  the  sidewalk  and  thus  compelled  pedestrians  to  use  the 
railroad  track  instead  of  the  sidewalk  as  a  footpath,  and  this  use  of 
the  track  has  been  so  general  and  long-continued  that  the  company 
mast  have  known  thereof  and  acquiesced  therein^  a  person  so  using  it 
after  alighting  from  a  train  will  be  deemed  a  licensee  rather  than  a 
mere  trespasser,     (p.  77.) 

J.  N.  Rachels,  for  the  appellant. 

T.  M.  Mehaffy  and  J.  E.  Williams,  for  the  appellee. 

*^  WOOD,  J.  The  appellant  alleged  that  he  was  a  pas- 
senger on  appellee's  train  from  Judsonia  to  Bald  Enob;  that 
the  purpose  of  his  trip  was  to  visit  a  bon,  who  resided  about  a 
fourth  of  a  mile  south  of  the  depot  at  Bald  Ejiob  near  the 
defendant's  railroad  traek;  that  when  he  arrived  at  Bald 
Knob  and  alighted  he  found  the  street  leading  south  to  his 
son's  house  impassable,  rendered  so  on  account  of  the  willful 
negligence  of  the*  defendant  company,  and  so  he  was  forced 
to  walk  down  the  railroad  track  in  order  to  reach  his  son's 
residence;  that  in  the  exercise  of  due  care  himself,  after  dis- 
covering that  many  others  were  walking  down  defendant's 
track,  he  too  proceeded  to  so  walk;  that  after  he  had  gone 
several  hundred  feet  the  passenger  train  upon  which  he  had 
gone  to  Bald  Knob  began  to  back  upon  the  main  line;  that 

(75) 
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he,  keeping  constant  watchout  for  trains,  stepped  aside  off  of 
the  main  line  out  of  the  way  of  the  passenger  train,  that 
while  in  the  act  of  so  removing  himself  from  in  front  of  the 
backing  passenger  train,  keeping  constant  watchout  for  dan- 
ger, a  train  belonging  to  the  defendant  company,  known  as 
the  Memphis  Local,  rapidly  and  without  anyone  on  the  rear 
end  thereof,  rushed  back,  without  any  warning  whatever,  up 
against  the  plaintiff  in  this  action  and  knocked  him  to  the 
ground,  severely  injuring  him.  He  laid  his  damages  at  five 
thousand  dollars. 

The  appellee  answered,  denying  all  the  material  allegations 
of  the  complaint  and  setting  up  contributory  negligence.  On 
the  trial  appellant  asked  a  witness  this  question:  "About  one 
year  ago  [the  time  of  appellant's  injury],  did  the  rains  flood 
the  street  on  account  of  the  smallness  in  the  opening  under 
the  railroad  track,  and  wash  away  the  sidewalk  that  was  built 
by  the  town  for  the  travel  of  pedestrians  down  into  the  south 
part  of  the  railroad  company's  yardt"  The  court  refused, 
over  appellant's  objection,  to  allow  the  witness  to  answer,  and 
the  appeUant  excepted  to  the  ruling.  Again:  "I  want  to  ask 
you  if  it  is  not  true  that  the  railroad-bed  and  its  tracks  from 
the  depot  south  to  the  limits  of  the  corporation  have  not  betn 
for  a  number  of  years  used  by  footmen  as  a  toepath,  when 
they  were  traveling  up  and  down  the  railroad,  or  from  the 
lower  part  of  the  town  to  the  business  part  of  the  town.** 
The  court  refused  to  allow  witness  *^^  to  answer,  over  appel- 
lant's objection,  and  he  excepted  to  the  ruling  of  the  court 
Appellant  asked  another  witness  the  following:  "I  want  to 
ask  if  it  is  not  a  fact  that  the  ditch  between  the  railroad  and 
the  street  in  front  of  the  house  in  which  you  lived,  where  Mr. 
Moody  now  lives — if  it  is  not  a  fact  that  a  plank  was  h  cross 
that  ditch,  and  a  perfectly  well-defined  toepath  leaving  that 
plank  from  the  railroad  and  across  the  ditch."  And  further: 
''Is  it  not  a  fact  that  pedestrians  so  generally  and  so  continn- 
ously  traveled  up  and  down  the  railway  dump  from  about 
the  depot  down  to  the  extreme  end  of  the  corporate  limits  that 
there  was  a  \jrell-defined  toepath  between  the  tracks  of  the  said 
railway  company."  The  court,  over  appellant's  objection,  re- 
fused to  allow  the  witness  to  answer  these  questions,  and  ap- 
pellant excepted  to  the  ruling.  The  appellant  at  the  time 
offered  to  prove  by  several  other  witnesses  the  condition  of  ihe 
jidewalk  caused  by  the  failure  of  the  appellee  to  provi.Ie 
sufficient  openings  for  the  water  to  get  through,  and  that 
pedestrians  used  appellee's  railroad  track  as  a  footpath,  as  at- 
tempted   to  be  shown  by  the  questions  asked   the  witnesses 
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supra,  but  the  court  refused  the  request,  and  appellant  ex- 
cepted. 

After  other  evidence  was  adduced,  the  court  directed  the 
juiy  to  return  a  verdict  in  favor  of  appellee.  Appellant 
moved  for  new  trial,  assigning  as  error,  among  other  thiugs, 
that  the  court  refused  to  permit  the  witnesses  to  answer  the 
questions  set  forth  supra,  and  in  directing  a  verdict  for  ap- 
pellee. The  motion  was  overruled,  and  this  appeal  is  duly 
prosecuted  from  a  judgment  in  favor  of  appellee. 

*^  1.  The  appellee  contends  that  there  is  no  exception  to 
the  ruling  of  the  court  in  refusing  a  new  trial.  The  record 
order  on  thia  point  is  as  follows:  ''At  a  former  day  of  the 
present  term  of  this  court  the  plaintiff  filed  motion  for  a  new 
trial  of  the  cause  herein,  and,  the  same  being  this  day  sub- 
mitted to  the  court  for  its  consideration  and  judgment,  and 
the  court,  being  well  and  sufSciently  advised,  doth  refuse  the 
prayer  for  a  new  trial,  the  plaintiff  at  the  time  having  prayed 
for  an  appeal  to  the  supreme  court,  which  *^  is  by  the  court 
granted,  and  plaintiff  given  ninety  days  to  prepare  and  file 
his  bill  of  exceptions."  We  are  of  the  opinion  that  this  order, 
showing  that  the  court  refused  the  prayer  for  new  trial  and 
that  the  plaintiff  at  the  time  prayed  for  appeal  to  the  supreme 
court,  necessarily  shows  by  implication,  at  least,  that  the 
plaintiff  excepted  to  the  ruling  of  the  court  in  refusing  his 
motion  for  new  triaL  The  prayer  for  the  appeal  following 
the  ruling  in  the  same  order,  and  from  the  ruling,  was  tanta- 
mount to  an  exception  to  the  ruling. 

2.  The  court  erred  in  refusing  to  allow  witnesses  to  answer 
the  questions  propounded  by  appellant.  If  appellei3  per- 
mitted its  roadbed  to  obstruct  the  natural  drainage  of  water 
from  the  street,  so  that  it  overflowed  and  washed  away  the 
sidewalk,  and  thus  compelled  footmen  to  use  the  railroad 
track  as  a  ''toepath,"  instead  of  the  sidewalk,  and  if  this 
use  of  the  railroad  track  by  the  public  as  a  highway  was  so 
general,  long-continued  and  oft-repeated  that  the  appellee 
must  have  known  thereof  and  acquiesced  therein,  then  such 
use  by  appellant  at  the  time  of  his  injury  would  be  permis- 
sive and  constitute  him  a  licensee,  instead  of  a  trespasser: 
Gulf  etc.  Ey.  Co.  v.  Matthews,  28  Tex.  Civ.  App.  92,  66  S.  W. 
588,  67  S.  W.  788 ,  24  Am.  &  Eng.  R.  R.  Cas.,  N.  S.,  580 ;  Con- 
nell  V.  Chesapeake  etc.  Ry.  Co.,  22  Ky.  Law  Rep.  501,  57  S. 
W.  374,  19  Am.  &  Eng.  R.  R.  Cas.,  N.  S.,  236;  Davis  v. 
Chicago  etc.  Ry.  Co.,  58  Wis.  646,  46  Am.  Rep.  667,  17 
N.  W.  406,  15  Am.  &  Eng.  R.  R.  Cas.  424;  Morgan  v. 
Wabash  R.  Co.,  159  Mo.  262,  60  S.  W.  195,  20  Am.  &  Eng. 
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B.  B.  Caa.,  N.  S.,  372 ;  Hammill  v.  Pemusylyania  B.  B.  Co.,  56 
N.  J.  L.  370,  29  Atl.  151,  24  L.  B.  A.  531;  Anderson  v. 
CSliicago  etc.  B.  Co.,  87  Wis.  195,  58  N.  W.  79 ,  23  L.  B.  A. 
203 ;  Ward  v.  Southern  Pac.  B.  Co.,  25  Op.  433,  36  Pac.  166. 
23  L.  B.  A.  715. 

The  questions  propounded  by  appellant  to  the  witnesses  were 
calculated  to  elicit  testimony  which  would  tend  to  Aow  that 
the  public  was  using  the  railroad  track  as  a  highway  by  at 
least  the  implied  invitation  or  permission  of  appellee.  The 
questions  were  therefore  relevant,  and  pertinent  to  the  issues 
of  negligence  and  contributory  negligence  which  were  raised 
by  the  pleadings.  The  court  should  have  permitted  a  thorough 
Investigation  along  this  line,  but  instead  precluded  by  its 
rulings  any  inquiry  that  would  develop  the  facts  showing 
appellant  to  have  been  a  licensee,  even  if  such  facts  existed. 

The  appellee  relies  upon  the  cases  of  St.  Louis  etc.  By.  Co. 
V.  Wilkerson,  46  Ark.  513 ,  St.  Louis  etc.  By.  Co.  v.  London, 
82  Ark.  267,  102  S.  W.  212,  and  Adams  v.  St.  Louis  etc. 
*<»  By.  Co.,  83  Ark;  300,  103  S.  W.  725,  to  establish  that 
appellant  was  a  trespasser,  even  if  the  facts  were  proved  as 
he  proposed.  But  in  none  of  these  cases  was  there  any  evi- 
dence tending  to  show  that  the  railroad  track  had  been  used 
60  openly,  constantly  and  continuously  by  the  public  as  a 
highway  that  the  railway  company  must  have  known  of  and 
acquiesced  in  such  use.  The  facts  which  appellant  proposed 
to  prove,  if  established,  would  make  the  case  similar,  in  these 
respects,  to  that  of  Missouri  etc.  B.  B.  Co.  v.  Bratton,  85  Ark. 
326,  108  S.  W.  518. 

For  the  error  of  the  court  in  refusing  to  permit  the  witness 
to  answer  the  questions  propounded  by  appellant  and  in 
refusing  the  offered  evidence  and  in  directing  a  verdict  for 
appellee,  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


A  Pcusenger  Leaving  a  Railroad  Depot  by  a  Pathway  on  its  premises 
which  he  and  passengerB  generaUy  were  invited  to  nse  is  not  a  tres- 
passer or  a  mere  licensee:  Alabama  Great  Southern  By.  Co.  y.  Godfrey, 
156  Ala.  202,  130  Am.  St.  Bep.  76. 
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PASMEB  ▼.  FIRST  NATIONAL  BANK  OF  MALVBEN. 

[89  Ark.  132,  115  8.  W.  1141.] 

BILLS  AKD  NOTES— OondltiOBS  Affecting  NegotUbiUty.— The 
negotiability  of  a  note  it  not  impaired  by  a  recital  that  it  is  secured 
by  a  chattel  mortgage  and  a  promise  to  have  the  property  insured, 
(p.  81.) 

BILLS  AKD  NOTES — Consideration  for  Ajslgnniait. — An  as* 
signment  of  a  note  in  consideration  of  the  extension  of  the  time  of 
payment  of  an  existing  indebtedness  of  the  payees  to  the  assignee 
eoflstitntes  him  a  holder  for  value,     (p.  81.) 

BILLS  AKD  NOTES. — ^When  a  Holdar  in  Dne  Conrse  Sues  on 
a  note,  the  question  whether  it  has  been  paid  by  the  offset  of  an 
account  between  the  maker  and  payee  is  not  before  the  court,  (p. 
82.) 

APPEAL— ConclnsiTenefls  of  Ohancellor'B  Finding. — The  find- 
ing of  the  chancellor  on  a  question  of  fact  will  not  be  disturbed  on 
appeal  unless  clearly  against  the  preponderance  of  evidence,     (p.  82.) 

B.  L.  Floyd,  for  the  appellant. 
E.  H.  Vance,  Jr.,  for  the  appellee. 

*"*  WOOD,  J.  Jesse  M.  Qrubbg  was  indebted  to  appellee 
in  a  sum  greater  than  one  thousand  dollars.  The  indebtedness 
was  past  due,  and  in  consideration  of  an  extension  of  the 
time  of  payment  Grubbs  transferred  to  the  Hot  Springs 
County  Bank,  which  was  afterward  merged  into  and  became 
appellee,  the  following  note: 

$1,000. 
On  or  before  August  the  1st,  1904,  I  promise  to  pay  to 
Jesse  M.  Orubbs  or  order  the  sum  of  one  thousand  dollars 
with  ten  per  cent  interest  from  date  until  paid  for  value 
received  of  him.  This  note  is  given  for  borrowed  money,  and 
is  secured  by  a  mortgage  on  this  date  on  the  following  per- 
sonal property,  to-wit:  (describing  it.)  The  appraisement  of 
property  is  waived  in  the  face  of  said  mortgage,  and  it  in- 
cludes any  other  indebtedness  that  may  be  due  from  the 
maker  of  this  note  to  the  said  Jesse  M.  Grubbs,  and  the 
nndersigned  agrees  to  have  said  property  insured  in  some 
good  insurance  company  in  the  sum  of  $1,000  to  protect  the 
holder  of  this  note. 

"This  Ist  day  of  April,  A.  D.  1904. 

'*P.  B.  FARMER. 

**•  Indorsed:  **Pay  to  the  order  of  Hot  Springs  County 
Bank. 

*'J.  M.  GRUBBS." 

Appellee  brought  suit  in  the  chancery  court  of  Union 
county,  alleging  that  the  indebtedness  of  Grubbs  had  not  been 
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paid,  that  the  above  note  had  ''been  assigned  to  appellee  be- 
fore maturity  and  for  value,"  that  the  note  was  secured  by 
mortgage  on  certain  personal  property,  which  is  made  an 
exhibit  to  appellee's  complaint.  The  mortgage  was  recorded 
December  7,  1904. 

The  complaint  then  set  up  that  P.  B.  Farmer,  the  maker 
of  the  note,  had  fraudulently  executed  a  deed  of  trust  on  the 
same  property  included  in  the  mortgage  which  appellee  held, 
in  favor  of  his  brother,  R.  E.  L.  Farmer,  to  secure  an  alleged 
indebtedness  of  P.  B.  Farmer  to  him  in  the  sum  of  twelve 
hundred  and  eighty-five  dollars.  The  mortgage  of  P.  B. 
Farmer  to  B.  E.  L.  Farmer  is  made  an  exhibit,  and  shows 
that  it  was  executed  November  2,  1904,  and  the  alleged  in- 
debtedness it  was  given  to  secure  was  due  January  1,  1905. 
The  complaint  then  further  alleges  that  Guy  Murphy  was 
named  as  trustee  in  the  pretended  deed  of  trust,  that  he  had 
moved  away,  that  P.  B.  Farmer  had  pretended  to  abandon 
the  property,  and  that  R.  L.  Floyd  was  acting  as  trustee,  and 
that  he  was  proceeding  to  sell  the  property  under  the  alleged 
authority  of  the  pretended  deed  of  trust  in  favor  of  R.  E.  L. 
Farmer.  It  alleged  that  P.  B.  Farmer  had  not  abandoned  the 
property,  that  Floyd  was  not  a  substituted  trustee,  and  that 
the  whole  scheme  was  a  fraud  on  appellee. 

The  prayer  of  the  complaint  was  for  judgment  on  the  note 
and  for  foreclosure  of  the  mortgage.  J.  M.  Qrubte  and  P.  B. 
and  R.  E.  L.  Farmer  and  R.  L.  Floyd  were  made  defendants. 
P.  B.  and  R.  B.  L.  Farmer  filed  separate  answers.  P.  B. 
Farmer  admitted  the  execution  of  the  note  and  mortgage,  but 
denied  that  same  had  been  transferred  to  appellee  before 
maturity  and  for  value,  and  set  up  a  plea  of  payment,  and 
denied  all  the  other  allegations  of  the  complaint.  Each 
answer  alleged  the  bona  fides  of  the  deed  of  trust  to  R.  £.  L. 
Farmer,  and  the  latter  prayed  that  his  deed  of  trust  be 
given  precedence.  Floyd  answered,  saying  that  he  was  a 
substituted  trustee,  and  was  acting  in  good  faith  in  foreclosing 
the  deed  of  trust  to  R.  E.  L.  Farmer,  and  disclaimed  any 
further  interest.  There  was  an  agreement  pending  ^**  the 
litigation  that  the  property  named  in  the  mortgage  should 
be  sold  by  a  special  commissioner,  and  the  proceeds  should  be 
held  to  await  the  final  result  of  the  litigation  which  was 
accordingly  done. 

The  cause  was  heard  upon  depositions  and  the  pleadings 
and  exhibits.  The  chancellor  found  that  the  note  before 
maturity  thereof  was  assigned  for  a  valuable  consideration  to 
the  Hot  Springs  County  Bank,  which  had  become  the  First 
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National  Bank  of  Malvern  (eppellee) ;  that  the  note  and 
mortgage  of  P.  B.  Farmer  to  hia  brother,  B.  E.  L.  Farmer, 
was  a  fraud  in  its  inception,  being  solely  for  the  purpose  of 
defeating  the  rights  of  appellee,  and  that  same  was  therefore 
void.  The  court  further  found  that  the  matter  of  the  account 
between  P.  B.  Farmer  and  Qrubbs  was  not  before  it  properly 
for  adjustment.  The  court  rendered  a  judgment  against 
Orabbs  and  P.  B.  Farmer  in  favor  of  appellee  for  the  amount 
of  the  note  with  interest^  and  directed  that  the  proceeds  of 
the  sale  of  the  property  under  the  mortgage  be  paid  to 
appellee. 

1.  The  note  in  suit  was  ^**  a  negotiable  instrument.  The 
general  rule  is  that  ''it  is  essential  to  the  n^otiability  of  a 
note  that  it  purport  to  be  only  for  the  payment  of  money, 
for,  if  any  other  agreement  of  a  different  character  be  in- 
grafted upon  it,  it  becomes  a  special  contract  clogged  and 
involved  with  other  matters,  and  loses  thereby  its  character 
as  a  commercial  instrument."  ''But  the  general  rule  is  sub- 
ject to  the  qualification  that  if  the  superadded  agreement 
does  not  impair  the  certainty  of  the  promise  to  pay  the 
certain  amount  named,  but  only  facilitates  the  means  of  its 
collection,  it  does  not  in  any  degree  destroy  the  negotiability 
of  the  instrument,  but  is  embodied  in  the  contract  of  all  the 
parties,  and  passes  as  an  incident  of  the  paper  itself  to  every 
holder":  1  Daniel's  Negotiable  Instruments,  59,  and  cases 
cited  in  note. 

"The  point  to  determine  is,"  says  Mr.  Norton,  "whether 
such  agreement  is  a  part  of,  or  necessary  to,  the  fulfillment 
of  the  promise  or  order.  If  it  is  not,  it  does  not  destroy  the 
instrument's  negotiability";  Norton  on  Bills  and  Notes,  p.  48. 
See  Wise  v.  Charlton,  4  Ad.  &  E.  786,  usually  referred  to  as 
a  leading  authority.  Here  the  recitals  of  the  fact  of  the 
mortgage  as  a  collateral  to  the  note,  and  of  the  promise  to 
have  the  property  insured  as  an  additional  security,  do  not 
in  any  wise  impair  the  obligation  to  pay  the  certain  amount 
in  money  named.  It  does  not  tend  to  impede,  but  rather  to 
facilitate,  its  collection.  The  promise  to  pay  a  certain  sum 
of  money  at  a  certain  time  remains  absolute.  The  collateral 
contract  does  not  affect  the  principal  obligation,  except  to 
aid  in  its  fulfillment.  The  note  therefore  remains  a  "courier 
without  luggage":  Arnold  v.  Rock  River  Valley  Union  R. 
Co.,  5  Duer  (N.  Y.),  207;  Towne  v.  Rice,  122  Mass.  67; 
Valley  Nat.  Bank  v.  Crowell,  148  Pa.  284,  33  Am.  St.  Rep. 
824,  23  Atl.  1068. 
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The  proof  shows  fhat  the  assigninent  of  the  note  was  in 
consideration  of  the  extension  of  the  time  of  payment  of  an 
existing  indebtedness  of  the  payee  to  the  appellee,  which  in- 
debtedness exceeded  in  amount  the  note  transferred.  This 
constituted  appellee  a  holder  for  value:  Bank  of  (Commerce 
V.  Wright,  63  Ark.  604,  40  S.  W.  81.  Appellee  being  under 
the  evidence  an  innocent  holder  of  the  note  for  value  before 
maturity,  the  question  as  to  whether  or  not  P.  B.  Parmer, 
the  payer  of  the  note,* had  paid  the  same  by  a  certain  ofiEset 
of  account  which  he  claimed  against  Grubbs,  the  payee,  is 
eliminated.  The  court  properly  held  that  the  question  ***  of 
account  between  the  payer  and  payee  under  these  circum- 
stances was  not  before  it. 

2.  The  question  as  to  whether  the  deed  of  trust  from  P.  B. 
Farmer  to  his  brother  was  for  the  sole  purpose  of  defrauding' 
appellee  was  one  of  fact.  It  could  serve  no  useful  purpose 
here  to  set  out  and  discuss  the  evidence  bearing  upon  this 
issue.  We  are  of  the  opinion,  after  a  careful  consideration 
of  it,  that  the  conclusion  of  the  chancellor  was  not  clearly 
against  the  preponderance  of  the  evidence:  Letchworth  v. 
Vaughan,  77  Ark.  305,  90  S.  W.  1001 ;  Brown  v.  Wyandotte 
etc.  Ry.  Co.,  68  Ark.  134,  56  S.  W.  862;  Mooney  v.  Tyler^ 
68  Ark.  314,  57  S.  W.  1105,  and  other  cases  cited  in  tliese. 

Finding  no  error,  the  decree  is  in  all  things  affirmed. 


ConditioM  and  Agreements  Impairing  the  Negotiability  of  a  wrltini^ 
otherwise  negotiable  are  discussed  in  the  note  to  Kimpton  v.  Stude- 
baker  Bros.  Co.,  125  Am.  St.  Hep.  192.  The  giving  of  collateral  seear- 
ity  with  a  note  does  not  destroy  its  negotiability:  Taylor  ▼.  Murphy, 
148  Pa.  337,  33  Am.  St.  Bep.  824.  See,  also,  Albertson  v.  Laughlin, 
173  Pa.  525,  51  Am.  St.  Rep.  777;  Cox  ▼.  Cayan,  117  Mich.  599,  72 
Am.  St.  Rep.  585.  As  to  the  effect  of  provisions  in  regard  to  tho 
payment  of  insurance  on  the  mortgaged  property,  see  the  note  to 
Kimpton  v.  Studebaker  Bros.  Co.,  125  Am.  St.  Rep.  205. 


COLEGROVE  v.  COLEGROVE. 

[89  Ark.  182,  116  8.  W.  190.] 

DEED  BT  HUSBAND  In  Fraud  of  Marital  Bights  of  Wife 

If  a  man  induces  his  wife  to  join  in  a  deed  of  their  homestead  hy 
representing  that  he  desires  to  invest  the  proceeds  in  another  home, 
whereas  the  conveyance  is  without  consideration  and  the  property  is 
thereafter  reconveycd  to  him  for  life  with  remainder  to  his  children 
by  a  former  marriage,  the  conveyance  is  in  fraud  of  her  homestead 
and  dower  rights  and  may  be  canceled,     (p.  84.) 

BESUIiTINO  TBUST. — Parol  Evidence  to  Establish  a  resulting 
trust  against  a  deed  to  a  husband  alone  when  his  wife  has  paid  the 
]iriiu'i]>al  part  of  the  consideration  must  be  clear  and  satisfactorv. 
(p.  84.) 


Feb.  1909.]  Coleobovb  v.  Colegbovs.  83 

IGleB  ft  Wade,  for  the  appellant. 

Bobert  Martin,  for  the  appellee. 

***  HILL,  C.  J.    D.  D.  Colegrove  was  twice  married. 


irst  wife,  Mattie  Colegrove,  was  given  a  residence  in  Little 
Rock  by  an  nncle  at  the  time  of  her  marriage,  and  the  deed 
thereto  was  made  to  her.  Several  years  thereafter  she  ex- 
ehanged  this  property  with  her  stepfather  for  the  property 
in  question,  which  was  also  a  residence  in  the  city  of  Little 
BocL  It  was  encumbered  at  the  time  of  the  exchange  with 
a  mortgage  for  five  hundred  dollars,  and  Mr.  Colegrove  bor- 
rowed a  thousand  dollars  upon  the  property  from  a  building 
and  loan  association,  with  which  he  paid  the  mortgage  and 
spent  the  remainder  in  improving  the  property. 

Mr.  Morgan,  the  stepfather  of  Mrs.  Colegrove,  testified  that 
when  the  property  was  to  be  deeded  Mr.  and  Mrs.  Colegrove 
were  present,  and  Mr.  Colegrove  said  that  he  wanted  the 
property  put  in  his  name,  because  he  thought  that  if  his  wife 
should  die  he  would  be  kicked  out  of  the  house  by  his  children ; 
that  Mrs.  Colegrove  told  him  that  she  did  not  want  to  do  it, 
bat  that  in  order  to  keep  down  hard  feelings  she  would  con- 
sent to  it,  and  the  deed  was  then  made  to  D.  D.  Colegrove. 

Mr.  Colegrove  testified  that  at  the  time  the  deed  was  pre- 
pared no  one  was  present  except  himself  and  Mr.  Morgan, 
and  that  Mr.  Morgan  asked  him  to  whom  he  should  make  it, 
and  he  said  to  make  it  to  him,  and  that  was  all  that  was  said 
upon  the  subject;  that  he  told  his  wife  of  this,  and  she  com- 
plained about  it  being  made  in  his  name,  and  considered  and 
treated  it  as  her  property,  but  took  no  steps  to  obtain  the 
title. 

Mrs.  Colegrove  fell  into  bad  health,  and  in  her  last  sickness, 
about  two  years  after  the  property  was  deeded  to  her  hus- 
band, lusked  her  husband  to  transfer  the  property  to  her  two 
children,  so  that,  in  case  he  should  ever  marry  again,  the 
children  would  be  protected.  He  did  not  do  so,  and  some 
years  after  the  death  of  his  first  wife  he  married  a  second 
time.  His  present  wife,  the  plaintiff  in  this  suit,  testified  that 
before  her  marriage  she  was  informed  by  him  and  members 
of  his  family  that  he  owned  the  *®*^  property.  A  few  years 
after  they  were  married  Mrs.  Colegrove  asked  him  to  deed  the 
property  to  her,  and  he  then  decided  that  he  would  carry 
out  the  request  of  his  first  wife  made  on  her  death-bed  to 
transfer  the  property  to  their  children  and  himself. 

Mrs.  Anna  Colegrove,  the  plaintiff,  testified  that  he  told 
her  that  he  wanted  to  sell  this  property  and  get  the  money 
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to  inyest  it  in  Texas  in  a  home;  that  he  conld  get  three 
thousand  dollars  for  it,  and  wanted  to  go  to  Texas,  as  he 
could  get  better  wages  there;  and  that,  in  order  to  enable  him 
to  do  so,  she  signed  the  deed  with  him,  conveying  the  prop- 
erty to  his  brother  in  law,  McDonald,  said  deed  recitingr  a 
consideration  of  three  thousand  dollars.  As  a  matter  of  fact, 
no  consideration  was  paid  by  McDonald  for  the  property,  and 
shortly  after  it  was  conveyed  to  him  he  made  a  deed  convey- 
ing the  property  to  Mr.  Colegrove  for  life  and  th^e  remainder 
to  the  children  of  Mr.  Colegrove  by  his  first  wife.  Mr.  Cole- 
grove,  although  a  witness,  did  not  dispute  the  testimony  of 
Mrs.  Colegrove  as  to  the  representations  made  to  her  to 
induce  her  to  execute  the  deed  to  his  brother  in  law  and  the 
falsity  of  them ;  and  it  was  also  undisputed  that  the  convey- 
ance to  McDonald  and  from  him  to  Colegrove  and  the  children 
was  without  consideration,  and  for  the  sole  purpose  of  trans- 
ferring the  title. 

Mrs.  Colegrove  brought  this  suit  to  set  aside  the  conveyance 
made  by  her  husband  and  herself  to  Mr.  McDonald,  and  the 
conveyance  of  Mr.  McDonald  to  Mr.  Colegrove  and  the  Cole- 
grove children.  The  chancellor  canceled  these  two  convey- 
ances, and  held  that  the  Colegrove  children  were  the  owners 
of  the  property,  having  inherited  the  same  from  their  mother, 
and  decreed  that  the  legal  title  be  invested  in  them ;  and  Mrs. 
Colegrove  has  appealed. 

It  is  clear,  under  the  undisputed  testimony,  that  the  con- 
veyance of  Colegrove  in  which  his  wife  joined,  releasing  dower 
and  homestead  rights  to  McDonald,  was  a  fraud  upon  her 
marital  rights  to  homestead  and  dower  in  the  property;  and 
the  only  question  of  moment  in  the  case  is  whether  the  evi- 
dence establishes  a  resulting  trust  in  Colegrove  when  he  took 
the  deed  to  the  property  in  his  name,  instead  of  in  the  name 
of  his  first  wife,  from  whom  the  principal  part  of  the  con- 
sideration for  it  was  derived. 

In  Tiller  v.  Henry,  75  Ark.  446,  88  S.  W.  673,  the  court 
said:  ** Constructive  *®^  trusts  may  be  proved  by  parol,  but 
parol  evidence  is  received  with  great  caution,  and  the  courts 
uniformly  require  the  evidence  to  establish  such  trusts  to  be 
clear  and  satisfactory.  Sometimes  it  is  expressed  that  the 
*  evidence  offered  for  this  purpose  must  be  of  so  positive  a 
character  as  to  leave  no  doubt  of  the  fact,'  and  sometimes  it 
is  expressed  as  requiring  the  evidence  to  be  'full,  clear  and. 
convincing,'  and  sometimes  expressed  as  requiring  it  to  be 
'clearly  established':  Crittenden  v.  Woodruff,  11  Ark.  82; 
Trapnall  's  Admx.  v.  Brown,  19  Ark.  39 ;  Johnson  v.  Richard- 
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SOB,  44  Ark.  365 ;  Richardson  t.  Taylor,  45  Ark.  472 ;  Robinson 
T.  Robinaon,  45  Ark.  481;  Crow  v.  Watkins,  48  Ark.  168, 
2  S.  W.  659;  Camden  v.  Bennett,  64  Ark.  155,  41  S.  W.  854; 
1  Perry  on  Trusts,  sec.  137." 

The  court  in  the  same  case  further  said:  *' Title  to  real 
estate  cannot  be  overturned  by  a  bare  preponderance  of  oral 
testimony  seeking  to  establish  a  trust  in  opposition  to  written 
instruments.  The  oonservatiffm  of  the  courts  has  prevented 
the  tenure  of  realty  being  based  on  such  shifting  sands." 

If  the  testimony  of  Morgan  be  taken  as  true,  the  convey- 
ance to  Colegrove  by  his  wife  was  a  gift — it  may  be  a  reluctant 
gift,  but  still  it  was  a  gift,  as  she  directed  that  the  deed  be 
made  to  her  husband,  and  there  is  no  evidence  of  fraud, 
coercion  or  undue  influence  inducing  her  to  direct  that  it  be 
made  to  him.  The  testimony  of  Colegrove  might  make  out  a 
trust,  if  taken  alone ;  but  it  is  weakened  by  his  interest  in  this 
litigation,  which  is  antagonistic  to  that  of  his  present  wife, 
and  by  the  further  fact  that  his  first  wife  consented  to  the 
title  remaining  in  his  name  for  two  years  with  full  knowl- 
edge of  it,  and  upon  her  death-bed  recognized  that  it  was  his 
property  by  asking  him  to  make  a  transfer  of  it  to  her 
children.  Taking  the  evidence  as  a  whole,  it  fails  to  meet 
the  requirements  of  equity  jxurisprudence  as  to  the  quantum 
of  evidence  necessary  to  prove  a  resulting  trust  by  parol 
against  a  written  instrument. 

The  decree  of  the  chancellor  in  canceling  the  deed  of  Mr. 
and  Mrs.  Colegrove  to  McDonald,  and  the  deed  of  McDonald 
and  wife  to  Colegrove  and  the  Colegrove  children,  is  affirmed. 
But  the  decree,  in  so  far  as  it  invests  the  title  in  the  Cole- 
grove children,  is  reversed.  The  cause  is  remanded,  with 
directions  to  enter  a  decree  in  conformity  herewith. 


Conveyances  of  Meal  Bstate  Made  hy  a  flWband  dnring  eoirertnre  for 
the  purpose  of  defeating  the  wife's  marital  rights  are  fraudulent  and 
Toid  as  against  her:  Walker  ▼.  Walker,  66  N.  H.  390,  49  Am.  St.  Bep. 
616.  See,  also,  Fahey  v.  Fahey,  43  Colo.  354,  127  Am.  St.  Bep.  118; 
Blankenship  ▼.  HaU,  233  Bl.  116,  122  Am.  St.  Bep.  149;  MeKelvey  y. 
MeKelvey,  75  Kan.  325,  121  Am.  St.  Bep.  435. 

The  Creation  of  Trusts  by  Parol  is  the  subject  of  a  note  to  Insurance 
Co.  of  Tennessee  v.  Waller,  115  Am.  St.  Bep.  774.  That  constructive 
trusts  are  not  within  the  statute  of  frauds,  see  Parker  v.  Catron,  120 
Ey.  145,  117  Am.  St.  Bep.  575;  Crossman  y.  Keister,  223  111.  69,  114 
Am.  St.  Bep.  305;  and  that  resulting  trusts  may  be  established  by 
parol,  see  Patrick  v.  Kirkland,  53  Fla.  768,  126  Am.  St.  Bep.  1096; 
Virginia  etc.  Coal  Co.  y.  Lambert,  107  Va.  368,  122  Am.  St.  Bep.  860. 

Mesultmg  Tnuis  in  Favor  of  a  Wife  where  she  pays  the  purchase 
price  and  her  husband  takes  title  in  his  name  are  discussed  in  the 
mote  to  Stonecipher  y.  Kear,  127  Am.  St.  Bep.  252. 


86  American  Statb  Bepobts^  Vol.  13L    [Arkansas^ 


OLIVEB  T.  FT,  SMITH  LIGHT  AND  TRACTION  COM- 
PANY. 

[89  Ark.  222,  116  S.  W.  204.] 

APPBATi  AlMfldgmgnt  of  TnoBCiipt— Under  mle  9  of  tko 
Arkansas  eonrt,  the  appellant  need  not  set  oat  the  whole  testimonj; 
the  rule  contemplates  an  abridgment,  and  brevity  is  commendable 
where  the  material  point  to  be  decided  is  brought  into  the  abstract. 
(p.  89.) 

8TBKBT  BAILWAY8— Degree  of  Chure  Toward  Pas8aiger& — 

A  street  railway  company  is  required  to  exercise  the  highest  degree 
of  skill  and  care  which  may  reasonably  be  expected  of  intelligent  and 
prudent  persons  employed  in  that  business,  but  it  is  not  an  inaarer 
of  the  suety  of  passengers  and  not  bound  absolutely  to  carry  them 
safely  or  without  injury,     (p.  90.) 

STREET  BAILWAYS — ^Passenger  on  Suzmliig-board — Sudden 
Start  of  Oar. — A  street  railway  company  is  negligent  if,  having  slaek- 
ened  or  stopped  a  car  for  passengers  to  get  on  and  off,  it  starts  the 
car  with  such  a  sudden  jerk  as  to  cause  passengers,  who  are  riding 
upon  the  running-board  when  there  is  no  room  for  them  inside  the 
car,  to  surge  back  and  forth  and  crowd  or  throw  one  of  them  to  the 
ground,     (pp.  90,  91.) 

STBEET  BAILWAYS. — ^To  Start  a  Street-car  Suddenly  it  not 
negligence  per  se.     (p.  91.) 

STBEET  BAILWATS.— While  a  Passenger  Biding  on  the  Bmir 
nlng-board  of  a  street-car  when  there  is  no  room  for  him  inside  takes 
upon  himself  the  duty  of  looking  out  for  and  protecting  himself 
against  the  usual  and  obvious  perils  of  his  position,  such  as  the  sway- 
ing or  jolting  of  the  car  while  carefully  and  prudently  operated,  he 
does  not  assume  any  risk  or  danger  caused  by  the  operation  of  the 
car  in  an  unusual,  improper  and  negligent  manner,     (p.  92.) 

STBEET  BAILWAT* — ^Where  a  Passenger,  Biding  <m  the  &iin- 
ning-board  of  a  car  when  there  is  no  room  inside,  is  thrown  to  the 
ground,  the  railwav  company,  though  negligent  in  suddenly  starting 
the  car,  is  not  liable  if  his  own  negligence  contributed  to  the  injury, 
(p.  92.) 

STBEET  BAILWAYS — ^Passenger  on  Bnnnlng-board. — ^When 
there  is  evidence  tending  to  show  that  a  passenger,  while  standing 
on  the  running-board  of  a  crowded  street-car  and  trying  to  pay  his 
fare  when  there  is  no  room  inside,  is  injured  by  the  car  starting  sud- 
denly, a  verdict  should  not  be  directed  for  the  railway  company,  bat 
the  case  should  go  to  the  jury.     (p.  92.) 

Bowe  &  Howe,  for  the  appellants 

Brizzolara  &  Fitshugh,  for  the  appellee. 

*^  WOOD,  J.  The  abstract  of  appellant  sets  tip  the 
following:  ''The  complaint  charges  that  the  defendant  is  a 
domestic  corporation,  operating  a  street  railway.  That  on 
October  23,  1907,  plaintiff  took  passage  and  became  a 
passenger  on  defendant's  car  in  Fort  Smith.  That  all  the 
seats  were  full,  and  plaintiff  was  compelled  to  ride  on  the 
running-board,  or  long  step  of  the  car.    That  by  reason  of 
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the  fault  and  negligence  of  the  defendant  in  allowing  its  car 
to  became  overloaded  and  in  operating  the  same  with  sadden 
stops  and  starts,  and  with  violent  stops  and  jerks  while  over- 
loaded, plaintiff  was  crowded  and  thrown  off  the  oar,  maimed 
and  permanently  crippled,  to  his  damage  in  the  sum  of  seven 
thousand  one  hundred  dollars.'' 

Defendant  answered,  denying  specifically  every  allegation 
except  the  incorporation  of  the  defendant,  and  in  addition 
pleaded  **that  whatsoever  injuries  plaintiff  received,  if  any, 
were  caused  by  his  own  carelessness  and  negligence,  directly 
contributing  to  said  injuries." 

Trial  by  jury,  March  21  and  23,  1908. 

Plaintiff  testified  in  his  own  behalf:  "I  am  fifty-three  yearn 
old.  I  went  to  Ringling  Bros. '  show  at  Fort  Smith,  October 
23,  1907.  We  left  the  show  tents  and  went  to  defendant's 
car  line.  We  did  not  take  the  first  car,  because  it  was  over- 
loaded. Took  the  second  car.  The  seats  were  full.  Only 
three  or  four  persons  were  standing  on  the  running-board. 
After  we  got  on,  the  car  filled,  till  it  was  very  crowded.  I 
put  my  right  arm  around  a  post  of  the  car,  and  held  on  till 
the  conductor  came  around  to  collect  the  fares.  About  this 
time  the  car  was  running  very  slow,  or  had  stopped.  I  took 
my  right  arm  from  around  the  post,  cmd  ^^^  took  hold  of  it 
with  my  left  hand  to  hold  while  I  handed  the  fare  to  the  con- 
ductor with  my  right  The  car  started  forward  with  a  jerk. 
The  crowd  surged  back,  then  forward,  then  back,  and  the  jerk 
of  the  car,  the  surge  of  the  crowd,  jerked  and  crowded  me  off 
the  car,  and  hurt  and  crippled  me  badly.  Crippled  my  right 
hip.  My  right  leg  is  shortest.  I  was  not  trying  to  get  off  the 
ear.  I  didn't  want  to  get  off.  I  wanted  to  pay  my  fare  and 
go  to  the  depot.  I  was  kept  in  the  house  two  months,  and 
kept  under  the  influence  of  morphine  to  lull  the  pain. " 

Dr.  W.  B.  Beeves  testified:  ''I  am  a  physician  and  surgeon. 
I  waited  on  plaintiff,  and  treated  him  for  the  injury  in  con- 
troversy. His  thigh  bone  was  broken  near  the  hip  joint.  To 
ease  the  pain,  I  kept  him  under  the  influence  of  morphine  five 
or  six  weeks.  He  will  be  lame  from  the  injuries  the  balance 
of  his  life.  The  bone  of  the  hip  joint  where  it  was  broken 
has  been  absorbed,  and  the  bone  becomes  shorter  than  the 
other  side.  The  broken  bone  and  ligaments  have  united  and 
fonned  a  false  joint  He  will  have  a  false  joint  the  balance 
of  his  life." 

Henry  Rich  testified:  "I  was  with  the  plaintiff  at  Ringling 
Bros.'  show,  October  23,  1907.  We  left  the  show  tent  about 
sundown.    We  got  on  a  car  to  come  back  to  town  to  get  a 
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train  home.  Lots  of  others  got  on  the  same  car.  Something 
was  said  aboat  change,  and  I  handed  Brother  Oliver  two 
nickles  to  pay  oar  fare  with.  Brother  Tom  Brown  stepped 
off  the  car  while  it  was  running  yery  slow.  The  car  then 
moved  very  fast,  and  I  looked  back,  and  Brother  Oliver  was 
on  the  ground,  and  I  saw  him  try  to  get  np  and  could  not. 

I  left  the  car  and  went  back  to  him I  saw  him  reach  to 

hand  the  conductor  the  fare  before  he  fell.'' 

Tom  Brown  testified:  ''I  was  with  the  plaintiff  at  Ring- 
ling's  show,  October  23,  1907.  We  left  the  show  tent  abont 
sundown.  We  got  on  a  car  that  was  crowded,  but  the  run- 
ning-board was  not  full.  Plaintiff  got  on  the  running-board. 
We  got  to  a  place  I  thought  was  'Texas  Comer.'  The  car 
slowed  up,  and  I  stepped  off.  I  had  not  been  on  the  ground 
half  a  minute  when  the  car  started  with  a  quick  jerk  end 
threw  him  off.  He  seemed  to  go  with  a  whirl.  It  must  have 
started  with  a  jerk  to  throw  him  as  it  did.  It  did  not  stop 
for  him ;  kept  on  going.     I  think  he  was  sober." 

^^  On  rebuttal  plaintiff  testified:  **I  was  not  trying  to  get 
off  the  car  when  I  was  injured.  I  did  not  tell  anyone  so.  I 
was  sober." 

The  defendant  lowered  the  running-board,  and  invited  the 
passengers  to  ride. 

Thereupon  counsel  for  the  defendant  moved  the  court  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant. 

The  court  sustained  the  motion  and  instructed  the  jury 
orally  to  return  a  verdict  for  the  defendant  Plaintiff  ex- 
cepted. Verdict  and  judgment  for  defendant.  No  other  in- 
structions were  given. 

Upon  the  same  day  and  at  the  same  term  of  court,  March 
23,  1907,  plaintiff  filed  a  motion  for  a  new  trial  on  the  follow- 
ing grounds: 

**1.  That  the  verdict  and  decision  are  contrary  to  law. 

"2.  That  the  verdict  and  judgment  are  against  the  evi- 
dence. 

''3.  The  decision  is  not  supported  by  the  evidence. 

"4.  Error  of  law  occurring  at  trial  and  excepted  to  by- 
plaintiff. 

**5.  That  the  instruction  given  by  the  court  is  contrary  to 
law  and  not  supported  by  the  evidence. 

**6.  Under  the  evidence  the  issue  should  have  been  sub- 
mitted to  the  jury. 

''7.  The  court  erred  in  refusing  to  submit  the  case  to  the 
jury. 
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''8.  The  court  erred  in  refusing  to  submit  the  question  of 
defendant's  negligence  to  the  jury. 

''9.  The  court  erred  in  refusing  to  submit  the  question  of 
plaintiff's  contributory  negligence  to  the  jury." 

The  court  overruled  the  motion,  and  the  plaintiff  excepted, 
and  bill  of  exceptions  allowed  and  filed  April  30,  1908. 

The  appellee  moves  to  afBrm  the  judgment,  and  for  cause 
sajB:  ''Appellant  has  wholly  failed  to  file  an  abstract  setting 
forth  material  parts  of  the  proceedings,  pleadings,  facts  and 
evidence  herein,  as  required  by  rule  9  of  this  court.  Appellee 
farther  says  that  there  were  eleven  witnesses  who  testified  at 
much  length  upon  material  and  important  matters  during  the 
progress  of  said  trial.  That  appellant  has  entirely  omitted 
to  abstract  the  ^^  testimony  of  seven  of  said  witnesses.  That 
appellant  has  devoted  only  two  pages  of  his  brief  to  facts  and 
testimony,  and  that  said  facts  and  testimony  cover  one  hun- 
dred and  seventeen  pages  of  the  transcript  herein.  Where- 
fore appellee  prays  that  the  judgment  be  affirmed  for  non- 
compliance with  rule  9." 

Bule  9  requires  the  appellant  to  file  ''an  abstract  or 
abridgment  setting  forth  the  material  parts  of  the  pleadings, 
facts  and  documents  upon  which  he  relies,  together  with  such 
other  ^^  statements  from  the  record  as  are  necessary  to  a 
full  understanding  of  all  questions  presented  to  this  court  for 
decision.  The  abstract  shall  contain  full  references  to  the 
pages  of  the  transcript." 

The  abstract  above  set  forth  is  a  strict  compliance  with  the 
above  rule.  The  court  directed  a  verdict  for  appellee  on  the 
facts.  It  was  >  only  necessary  for  appellant  to  set  forth  the 
pleading  and  facts  to  the  extent  of  showing  that  the  court 
erred  in  giving  a  peremptory  instruction.  This  was  done. 
The  appellant  showed  what  the  issue  was,  and  set  forth 
enough  of  the  evidence  to  show  that  it  was  a  question  of  fact 
for  the  jury  to  determine  as  to  whether  or  not  there  was  such 
negligence  on  the  part  of  appellee  toward  appellant  as  would 
render  the  former  liable  to  the  latter  for  the  injury  alleged. 
As  was  said  by  this  court  in  Beavers  v.  Security  Mutual  Ins. 
Co.,  76  Ai*.  138,  88  S.  W.  848:  "It  does  not  by  any  means 
follow  that  the  appellant  must  set  out  aU  the  vast  volume  of 
testimony."  On  the  contrary,  an  abridgment  of  it  is  con- 
templated by  the  rule,  and  brevity  is  commendable  where  the 
material  point  to  be  decided  is  brought  into  the  abstract. 

Now,  here  the  question  was  whether  there  was  any  evidence 
in  the  record,  when  viewed  in  the  most  favorable  light,  for 
appellant^  that  would  have  warranted  a  verdict  in  his  favor 
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under  proper  ioBtractions.  GiTing  the  testiinony  abstracted 
by  appellant  its  strongest  probative  force  in  his  favor,  it 
shows  that  he  was  a  passenger  on  appellee's  car.  The  seats 
were  full  when  he  boarded  the  car,  but  the  running  or  foot- 
boards were  down,  and  there  were  then  only  three  or  four 
persons  on  the  foot-board.  After  this  the  car  fiUed  till  it  ^ras 
very  much  crowded.  The  car  ran  very  slowly  or  had  stopped. 
Appellant  disengaged  one  hand  and  held  onto  the  post  with 
the  other  for  the  purpose  of  paying  his  fare,  and,  as  he  was 
in  the  act  of  handing  his  fare  to  the  conductor,  the  car 
started  forward  with  a  jerk,  caonng  the  crowd  on  the  foot- 
board to  surge  back  and  forth  and  ''jerked  or  crowded  ap- 
pellant off."  One  of  the  witnesses  whose  testimony  is  ab- 
stracted shows  that  the  ''car  started  with  a  quick  jerk  and 
threw  appellant  off."  The  testimony  shows  tiiat  the  appel- 
lant received  a  severe  injury  from  the  fall.  This  court  in 
Little  Rock  Traction  etc.  Co.  v.  Kimbro,  75  Ark.  211,  87  S. 
W.  121,  644,  ^^*®  announced  the  duty  of  common  carriers  by 
street  railway  to  their  passengers  as  follows,  quoting  from 
Mr.  Booth  on  Street  Railway  Law:  "A  common  carrier  of 
passengers  by  street-car  is  required  to  exercise  the  highest  de^ 
gree  of  skill  and  care  which  may  reasonably  be  expected  of 
intelligent  and  prudent  persons  employed  in  that  business,  in 
view  of  the  instrumentalities  employed  and  the  dangers 
naturally  to  be  apprehended":  Sec.  328. 

"When  the  cars  of  street  railway  companies  stop  for  pas- 
sengers to  alight,  it  is  the  duty  of  their  servants  to  stop  long^ 
enough  for  the  passengers  to  alight,  and  to  see  that  the  ear 
does  not  start  again  while  anyone  is  attempting  to  alight  or 
exposed  to  danger.  Stopping  a  reasonable  time  is  not  suffi- 
cient, but  it  is  the  duty  of  the  conductor  or  those  in  charge  to 
see  and  know  that  no  passenger  is  in  the  act  of  alighting  or  in 
a  dangerous  position  before  putting  the  car  in  motion  again 
(citing  authorities)":  Sec.  352. 

This  court  in  the  above  case  further  said:  "But  the  carriers 
of  passengers  by  street  railways  are  not  insurers  of  the  safety 
of  their  passengers,  and  are  not  bound  absolutely  to  carry 
them  safely  or  without  injury;  nor  provide  such  measures 
to  protect  them  against  accidents  and  injuries  caused  by  their 
own  acts  or  omissions,  which  the  exercise  of  reasonable  fore^ 
sight  would  not  anticipate":  Little  Bock  Traction  etc.  Co.  v. 
Kimbro,  75  Ark.  211,  87  S.  W.  112,  644. 

The  appellee,  as  the  evidence  tends  to  show,  having  slacked 
the  speed  of  its  car,  or  stopped  same,  for  passengers  to  get  on 
and  0&,  was  negligent  if  it  started  the  car  forward  again  with 
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saeh  a  sndden  jerk  as  to  cause  its  passengers  who  were  upon 
the  foot-boards  and  exercising  ordinary  care  for  their  own 
safety,  to  surge  back  and  forth,  and  thus  to  crowd  or  throw 
some  of  them  from  the  train:  Little  Bock  By.  etc.  Go.  v. 
Doyle,  79  Ark.  378,  96  S.  W.  353 ;  3  Thompson  on  Negligence, 
fleesw  3486,  3514,  3515,  and  cases  cited  in  note. 

It  may  be  necessary,  however,  under  some  circumstances  for 
street-cars  to  start  up  suddenly,  and  it  is  not  negligence  per 
se  for  a  car  to  so  start.  Whether  a  sudden  start  is  necessary 
and  consistent  with  the  prudent  and  proper  operation  of  the 
ear  will  depend  upon  the  circumstances.  "As  a  general  rule, 
a  street  ^^®  railway  company  is  not  liable  for  injuries  caused 
by  the  starting  of  its  cars,  nevertheless  it  may  be  liable  where 
the  method  is  unusu-al  and  dangerous  to  passengers":  Booth 
on  Street  Bailway  Law,  sec.  350.    See,  also,  sees.  348,  349. 

The  law  concerning  the  ** riding  on  step  or  foot-board"  is 
thus  announced  by  Mr.  Booth:  "It  is  obviously  more  danger- 
ous to  ride  on  the  step  or  foot-board  of  a  car  than  to  occupy 
a  seat  inside.  Therefore,  it  is  the  duty  of  a  passenger,  on 
boarding  a  car,  if  possible,  to  place  himself  in  a  safer  position 
therein,  and,  if  he  fails  to  do  so,  it  will  afford  him  no  excuse 
that  it  was  customary  for  others  to  do  the  same  thing,  and 
that  he  was  not  warned  of  the  danger  of  his  position  and  com- 
pelled to  seek  another.  If  he  voluntarily  rides  on  the  step 
or  on  the  foot-board  of  an  open  car,  when  there  is  ample 
room  inside,  and  while  so  riding  is  injured  by  a  collision  with 
a  car  on  a  parallel  track  or  with  a  vehicle  or  other  obstacle 
in  the  street,  his  negligence  is  prima  facie  established,  and  the 
onus  is  upon  him  to  rebut  the  presumption ;  but,  while  such 
conduct  will  ordinarily  constitute  a  defense  in  an  action 
against  the  carrier,  it  is  no  defense  to  an  action  against  an- 
other party  for  colliding  with  the  passenger.  It  is  not,  how* 
ever,  under  all  circumstances,  negligence  per  se  for  a  passen- 
ger, with  the  knowledge  and  consent  of  the  conductor  and 
when  there  is  no  room  elsewhere  on  the  oar  and  no  rule  of  the 
company  is  violated,  to  ride  on  the  step  or  foot-board.  The 
carrier  may  refuse  to  permit  a  passenger  to  ride  in  that  posi- 
tion, but  when  it  accepts  him  as  &  passenger  and  permits  him 
to  occupy  a  place  of  more  than  ordinary  danger  because  the 
car  is  crowded,  it  is  boxmd  to  carry  him  with  a  degree  of  skill, 
prudence  and  care  proportioned  to  the  dangers  to  be  appre- 
hended. If,  under  such  circumstances,  he  is  injured  by  the 
careless  management  of  the  car,  the  question  of  his  negligence 
should  be  submitted  to  the  jury".:  Booth  on.  Street  Bailway 
Law,  sec.  341. 
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It  follows  from  these  principles  that  while  appellant  in 
riding  upon  the  foot-board  of  the  car  necessarily  took  npon 
himself  the  duty  of  looking  out  for,  and  protecting  himself 
against,  the  usnal  and  obvious  perils  of  riding  there,  sach  as 
the  swaying  or  jolting  of  the  car  while  carefolly  and  prudently 
operated,  he  did  not  assume  any  risk  or  danger  caused  by  the 
operation  ^^  of  the  train  in  an  unusual,  improper  and  neg- 
ligent manner.  He  assumed  the  risks  ordinarily  incident  to 
the  position  in  which  he  voluntarily  placed  himself,  and  the 
company  would  not  be  liable  for  any  injury  to  him  while  in 
this  position  caused  by  the  running  of  cars,  provided  at  the 
time  of  the  injury  they  were  being  operated  with  that  high 
degree  of  care  incumbent  upon  such  carriers,  as  defined  in 
the  beginning  of  this  opinion:  See  Topeka  City  By.  Co.  t. 
Higgs,  38  Kan.  375,  5  Am.  St.  Eep.  754,  16  Pac.  667.  Nor 
would  the  company  be  liable,  though  negligent,  for  any  in- 
jury to  which  the  concurring  negligence  of  the  party  injured 
also  contributed :  See  Elliott,  v.  Newport  Street  Ry.,  18  B. 
I.  707,  28  Atl.  338,  31  Ati.  694,  23  L.  B.  A.  208 ;  Moskowitz 
V.  Brooklyn  Heights  E.  Co.,  89  App.  Div.  425,  85  N.  Y.  Supp. 
960. 

We  are  of  the  opinion  that  the  court  erred  in  directing  the 
verdict  for  appellee.  The  cause,  under  the  rules  above  an- 
nounced, should  have  gone  to  the  jury  for  its  determination 
on  the  evidence.  The  judgment  is  therefore  reversed,  and  the 
cause  is  remanded  for  new  triaL 


A  Pcusenger  Who  Taket  a  Vangerotu  or  Exposed  Positiof^  on  a  emr, 
when  there  is  no  excuse  or  necessity  therefor,  will  generally  be  held 
to  assume  the  risk  thereof:  Freeman  ▼.  Pere  Marquette  B.  B.  Co.,  131 
Mich.  544,  100  Am.  St.  Bep.  621;  Bice  v.  Philadelphia  Bapid  Transit 
Co.,  214  Pa.  147,  112  Am.  St.  Bep.  738;  Miller  v.  Chicago  etc.  Bj. 
Co.,  135  Wis.  247,  128  Am.  St.  Eep.  1021.  As  to  how  far  thie  rule  is 
modified  where  the  passenger  takes  such  a  position  because  of  the 
crowded  condition  of  the  car,  see  Verrone  v.  Bhode  Island  Saburban 
By.  Co.  V.  Haverstick,  35  Ind.  App.  281,  111  Am.  St.  Bep.  163;  Jackson 
V.  Natchez  etc.  By.  Co.,  114  La.  981,  108  Am.  St.  Eep.  366.  As  a  rule, 
when  a  street  railway  company  consents  to  a  passenger  taking  a  dan- 
gerous position  on  its  car  and  knowingly  assumes  to  carry  him  in  that 
position,  it  must  exercise  that  high  degree  of  care  which  the  law  re- 
quires a  carrier  to  observe  for  the  safety  of  his  passengers:  Parks 
V.  St.  Louis  etc.  By.  Co.,  178  Mo.  108,  101  Am.  St.  Bep.  425. 

Whether  the  Sudden  Starting  or  Increase  of  Speed  of  a  Gar,  which 
results  in  injury  to  a  passenger,  raises  a  presumption  of  negligence 
on  the  part  of  the  carrier  is  considered  in  the  note  to  Cincinnati 
Traction  Co.  v.  Holzenkamp,  113  Am.  St.  Bep.  1023.  It  is  held  that 
the  sudden  starting  of  an  electric  car  after  it  has  apparently  begun 
to  slow  down  for  the  purpose  of  stopping  does  not  warrant  a  finding 
of  negligence:  McGann  v.  Boston  Elevated  By.  Co.^  199  Mass.  ^6.  127 
Am.  St.  Bep.  509. 
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HARPER  T.  SMITH, 

[89  Ark.  284,  116  S.  W.  674.] 

CFDABDIAITB  flALE— Abflenc^  of  l^dal  Bond.— The  require- 
ment  hj  the  Arkansas  statute  of  a  special  bond  by  a  guardian  when 
he  sells  lands  of  his  ward  applies  only  to  sales  for  reinvestment  and 
not  to  those  for  the  education  and  maintenance  of  the  infant,     (p. 

OUATtDTATTS  BAIS-— Wbother  for  Selnvestmont  or  Main- 
tsnanco. — ^A  guardian's  sale  of  land  to  pay  an  encumbrance  on  another 
tract  owned  by  his  ward  is  not  a  sale  for  reinvestment,  but  to  protect 
the  estate,  and  is  indirectly  a  sale  for  the  education  and  maintenance 
of  the  ward.     (p.  95.) 

QUATtPTATTS  SAI^E — ^Failure  to  Acooimt  for  Proceeds. — ^A 
guardian's  sale  is  not  invalidated  by  his  failure  to  account  for  the 
proceeds,     (p.  95.) 

OUABDIAira    SAUS— Oroditiiig    Aocoont    of    CKuurdian.— A 

guardian's  sale  is  not  rendered  invalid  because  a  part  of  the  purchase 
price  is  paid  by  crediting  a  debt  due  by  the  guardian  which  the  pur- 
ehaser  understands  is  for  supplies  furnished  for  the  benefit  of  the 
ward.    (p.  90.) 

OUABDIAira  BALE.^Wh^n  %  Kotloo  of  a  Guardian's  Sale 
is  given  in  one  of  the  two  methods  provided  by  statute,  as  when  it  is 
given  by  publication  but  not  b^  posting,  there  is  a  substantial  eompli- 
anfe  with  the  statutory  provisions^  and  the  sale  ia  not  voidable  after 
eonfirmation.     (p.  96.) 

D.  P.  Taylor,  for  the  appellants 

Armstrong  &  Oravette  and  J.  T.  CkMston,  for  the  appellee. 


McCULLOCH,  C.  J.  This  is  an  action  instituted  by 
plaintiff,  Zula  Harper,  against  W.  L.  Smith,  to  cancel  and  set 
aside  a  sale  of  the  plaintiff's  land  made  by  her  guardian  while 
she  was  a  minor.  The  present  action  was  instituted  in  1907, 
and  the  sale  by  the  guardian  took  place  in  the  year  1894, 
pursuant  to  the  orders  of  the  probate  court  entered  at  the 
July  term  of  that  year. 

The  plaintiff  owned  two  tracts  of  land  in  Mississippi 
county — ^the  one  in  controversy,  which  was  wild  and  unim- 
proved, and  the  other,  which  contained  ninety-five  acres,  and 
had  improvements  thereon  which  yielded  some  rental.  One 
H.  E.  Enight  was  her  guardian,  under  appointment  from  the 
probate  court  of  Mississippi  county,  and  had  given  the  regular 
bond  required  by  statute.  In  his  petition  to  the  probate  court 
for  the  sale  of  the  land,  he  alleged  that  these  two  tracts  of 
land  constituted  all  the  property  of  his  ward;  that  the  other 
tract  was  encumbered  by  a  mortgage,  executed  by  plaintiff's 
ancestor  to  secure  the  payment  of  a  debt  in  the  sum  of  three 
hundred  and  twenty-five  dollars,  which  was  then  due  and 
unpaid;  thai  his  ward  had  no  means  to  pay  off  or  discharge 
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said  mortgage,  except  the  unimproved  land  sought  to  be  sold ; 
that  it  would  be  manifestly  to  the  benefit  of  said  ward  that 
the  said  land  be  sold  and  the  proceeds  of  the  sale  thereof  in- 
yested  in  the  payment  and  discharge  of  the  mortgage,  thereby 
to  save  her  improved  farm  from  sale  thereunder.  The  pro- 
bate court  entered  an  order  directing  the  guardian  to  sell 
said  tract  of  land  upon  terms  therein  named,  after  caiising 
^^  the  lands  to  be  appraised  and  the  sale  advertised  by  pub- 
lication in  a  newspaper.  At  a  subsequent  term  of  the  court, 
the  guardian  reported  that  he  had  made  a  sale,  after  adver- 
tisement and  appraisement,  in  accordance  with  the  terms  of 
the  order,  and  that  the  defendant.  Smith,  and  one  Williams 
had  purchased  it  at  said  sale  for  the  sum  of  six  hundred  dol- 
lars, and  had  paid  the  purchase  price.  The  court  thereiipozi 
entered  an  order  confirming  the  sale,  and  the  guardian  ex- 
ecuted his  deed  to  said  purchasers  conveying  the  land  to  them. 

At  the  hearing  of  this  cause  in  the  court  below,  a  decree  ivas 
entered  annulling  the  sale  by  the  probate  court;  and,  After 
reference  to  a  master,  a  decree  was  entered  in  behalf  of  the 
plaintiff,  awarding  the  land  to  her,  but  adjudging  a  lien 
thereon  in  favor  of  the  defendant  for  the  value  of  improve- 
ments after  deducting  rents.  The  plaintiff  appealed  from 
the  decree,  and  subsequently  the  defendant  prayed  and  ob- 
tained a  cross-appeal. 

The  first  point  of  attack  upon  the  validity  of  this  sale  is 
that  the  special  bond  required  by  the  statute  (Barby's  Digest, 
sec.  3803)  to  be  given  where  lands  of  an  infant  are  sold  for 
reinvestment  was  not  given.  This  requirement  of  the  statute 
applies  only  to  sales  for  reinvestment,  and  does  not  apply- 
to  sales  made  for  the  education  and  maintenance  of  the  in- 
fant: Tobin  V.  Spann,  85  Ark.  556. 

The  question  then  arises,  whether  this  sale  was  made  for 
the  education  and  maintenance  of  the  ward,  or  for  reinvest- 
ment, or  for  either  purpose.  The  statute  contains  no  author- 
ity for  the  sale  of  an  infant's  land  except  for  the  purposes 
above  specified. 

The  purposes  of  the  sale  were  clearly  set  forth  in  the  peti- 
tion and  the  order  of  court ;  and  it  is  plain  that  it  was  not  for 
investment  of  the  proceeds,  but  to  pay  off  and  discharge  an. 
encumbrance  on  another  tract  owned  by  the  ward.  The  pay- 
ment of  a  debt  is  not  an  investment.  It  is  true  that  the 
petition  and  order  of  sale  designated  it  as  a  sale  for  reinvest- 
ment; but  both  the  petition  and  the  order  of  court  recited 
that  it  was  for  the  purpose  of  raising  funds  to  pay  off  and 
discharge  an  encumbrance  on  other  land  owned  by  the  infant. 
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Therefore  it  was  not  a  sale  for  investment,  whatever  it  may 
have  been  termed  in  the  order.  The  requirement  of  a  special 
bond,  therefore,  did  not  apply. 

*^  The  nse  of  the  words  ** education  and  maintenance"  in 
the  statute  concerning  saks  of  an  infant's  lands  must  be  con- 
stmed  to  have  been  used  in  an  enlarged  sense,  sufficient  to 
authorize  a  sale  to  raise  funds  for  the  protection  of  the  ward's 
estate.  The  encumbered  tract  being  the  only  source  of  rev- 
enue, it  was  for  the  protection  of  the  ward's  estate  that  the 
encumbrance  should  be  paid  off,  so  that  the  rents  and  profits 
thereof  might  be  used  for  her  education  and  maintenance. 
Though  the  specific  purpose  of  the  sale  was  to  raise  funds  to 
pay  off  and  discharge  an  encumbrance,  it  was  indirectly  for 
the  purpose  of  protecting  her  estate,  to  the  end  that  a  fund 
for  her  education  and  maintenance  might  be  raised.  We  are 
of  the  opinion  that  the  sale  was  within  the  terms  of  the  stat- 
ute, and  that  no  special  bond  was  required. 

It  is  also  contended  that  the  sale  by  the  guardian  was  void 
because  he  failed  to  apply  the  proceeds  in  the  discharge  of  the 
encumbrance  on  the  other  tract  of  land,  or  to  finally  account 
to  the  probate  court  for  the  funds  received ;  also  that  the  pur- 
chasers paid  one  hundred  and  fifty-eight  dollars  of  the  pur- 
chase price  by  crediting  that  amount  on  a  personal  account 
which  they  held  against  the  guardian.  The  purchasers  at  the 
gfuardian's  sale  were  not  bound  to  see  that  the  proceeds  of  the 
«ale  were  properly  accounted  for;  and  the  failure  on  the  part 
of  the  guardian  to  account  for  the  same  did  not  render  the 
sale  invalid.  The  evidence  shows  that  the  one  hundred  and 
fifty-eight  dollars  credited  on  the  purchase  price  was  a  debt 
for  supplies  furnished  for  the  benefit  of  the  ward.  This  be- 
ing true,  it  was  not  improper  to  credit  same  on  the  purchase 
price  of  the  land :  Brown  v.  Nelms,  86  Ark.  368,  112  S.  W. 
373.  But,  even  if  this  amount  was  credited  on  a  personal 
debt  of  the  guardian,  it  would  not  necessarily  avoid  the  sale. 
We  do  not  mean  to  say  that  if  the  whole  or  the  greater  por- 
tion of  the  purchase  price  should  be  credited  on  a  j^ersonal 
debt  due  by  the  guardian  to  the  purchaser,  it  would  not  estab- 
lish fraud  or  coUusion  on  their  part  to  deprive  the  infant  of 
the  proceeds  of  the  sale,  and  thereby  invalidate  the  sale. 
There  is  nothing,  however,  in  the  present  case  which  warrants 
the  conclusion  that  there  was  any  fraud  or  any  conspiracy 
between  the  purchasers  and  the  guardian  to  deprive  the  in- 
fant of  the  proceeds  of  the  sale.  The  evidence  clearly  shows 
that  the  amount  credited  was  understood  by  the  purchasers  to 
be  for  ^^  supplies  furnished  for  the  benefit  of  the  infant. 
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Therefore,  it  does  not  establish  any  fraud,  and  is  not  sa£Bdent 
to  justify  the  eourt  in  setting  aside  the  sale. 

The  sale  was  advertised  by  publication  in  a  newspaper,  in 
accordance  with  the  terms  of  the  order  of  sale,  and  notices 
were  not  posted  in  ten  public  places  in  the  county  as  pro- 
vided by  statute  for  sales  of  land  under  orders  of  a  probate 
court.  The  statute  provides  that  all  such  sales  shall  be  ad- 
vertised at  least  twenty  days  before  the  day  of  sale  by  posting 
notices  at  ten  of  the  most  public  places  in  the  county  in  which 
the  lands  are  situated:  Eirby's  Digest,  sees.  190,  3795.  An- 
other statute,  in  force  at  the  time  of  this  sale,  provided  that 
such  notices  of  sale  should  also  be  given  by  publication  in  a 
newspaper:  Sandel  &  Hill's  Digest,  sec.  4684.  As  already 
stated,  the  sale  in  this  instance  was  duly  advertised  by  pub- 
lication in  a  newspaper,  but  not  by  posting  notices.  This,  we 
think,  was  a  substantial,  though  not  literal,  compliance  with 
the  statute. 

The  act  of  April  8,  1891  (Kirby's  Digest,  sec.  3793),  pro- 
vides  that  all  probate  sales  of  real  estate  not  made  in  substan- 
tial compliance  with  the  statute  shall  be  voidable.  The  ques- 
tion is  not  presented  whether  a  sale  without  notice  at  all  can 
be  avoided,  but  whether  a  sale  on  partial  or  incomplete  notice, 
or  notice  given  in  only  one  of  the  two  methods  required  by 
the  statute^  will  avoid  the  sale.  We  hold  that  where  the 
notice  is  given  in  one  of  the  methods  provided  by  statute,  the 
sale  is  made  in  substantial  compliance  with  the  statutory  pro- 
visions, and  is  not  voidable  after  confirmation:  Beidler  v. 
Friedell,  44  Ark.  411;  Woerner's  Law  of  Guardianship,  sec. 
81. 

The  chancery  court  erred  in  decreeing  the  sale  to  be  void, 
and  in  annulling  it.  Reversed  and  remanded,  with  directions 
to  enter  a  decree  dismissing  the  complaint  for  want  of  equity. 


The  Effect  on  the  Validity  of  a  OaardiafCs  Sale  of  Ris  not  Taking 
the  Oath  or  Giving  the  Special  Bond  Required  by  Sttttute  is  considered 
in  Fuller  v.  Hager,  47  Or.  242,  114  Am.  St.  Rep.  916;  Hughes  v- 
Ooodale,  26  Mont.  93,  91  Am.  St.  Bep.  410;  Bachelor  v.  Korb,  58  Neb. 
122,  76  Am.  St.  Bep.  70;  Myers  y.  McGavock,  39  Neb.  843,  42  Am. 
St.  Rep.  627. 

The  Effect  on  the  Validity  of  a  Guardian* a  Sale  of  a  defective  notiee, 
or  the  entire  absence  of  notice,  is  considered  in  Mortgage  Trust  Co. 
V.  Redd,  38  Colo.  458,  120  Am.  St.  Bep.  132,  and  note.  The  effect  of 
such  a  defect  on  the  validity  of  an  administrator's  sale  is  considered 
in  Graden  v.  Mais,  77  Kan.  702,  127  Am.  St.  Bep.  456.  The  failure, 
in  a  petition  for  the  sale  of  land  of  a  deceased  person,  to  allege  the 
condition  and  value  of  his  real  estate  as  required  by  statute  is  not  a 
jurisdictional  defect,  and  does  not  render  the  sale  based  thereon  void 
nor  open  to  collateral  attack:  Plains  Land  etc.  Co.  v.  Lynch^  38  Mont. 
271,  129  Am.  St.  Bep.  645. 
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MOORE  V.  lEWIN. 

[89  Ark.  289,  116  S.  W.  662.] 

BBOXER— CommiMlon  cm  Failure  of  Pnrchaoer  to  Perform. — 
A  broker  who  hae  presented  a  customer  capable  of  entering  into  a 
eoatract  of  parehase,  and  willing  to  do  so,  earns  his  commission  when 
the  vendor  enters  into  a  valid  contract  with  him  for  the  sale  of  the 
land,  thoDgh  the  sale  is  never  consummated  by  reason  of  the  failure 
of  the  purchaser  to  perform,     (p.  100.) 

BBOKEB — Commission  When  Purchaser  Financially  Utiable  to 
Perform. — ^In  the  absence  of  an  express  warranty  of  the  financial  abil- 
ity of  the  purchaser  procured  by  him,  an  agent  does  not  lose  his  com- 
mission where  a  binding  contract  of  sale  is  effected  through  his 
agency,  because  the  purchaser  ia  financially  unable  to  carry  out  hia 
contract,     (p.  101.) 

Sain  &  Sain  and  T.  D.  Crawford,  for  the  appellant. 
W.  C.  Peazel  and  W.  0.  Bodgers,  for  the  appellee. 


WOOD,  J.  Appellee  and  appellant  entered  into  a 
contract  whereby  the  latter,  who  was  a  real  estate  brolter, 
shocdd  have  the  exclusive  salo,  for  the  former,  of  a  certain 
tract  of  land  on  certain  terms.  Appellee  was. to  give  ap- 
pellant, ''in  consideration  of  his  services  in  making  a  sale 
or  transfer,*'  sending  appellee  "a  buyer,  or  being  instru- 
mental in  any  manner  whatever  in  selling  or  transferring 
the  property,"  a  certain  per  cent  commission  to  be  paid 
"out  of  the  first  money  collected.''  No  change  in  the  price 
or  terms  of  sale  made  by  appellee  should  work  a  forfeiture 
of  appellant's  commission. 

Appellee  entered  into  a  contract  with  one  Humphries  for 
the  sale  of  the  land.  Humphries  paid  to  appellee  two  hun- 
dred dollars  on  the  purchase  money,  and  executed  his  note 
for  the  balance,  payable  at  a  future  date.  Time  was  of  the 
essence  of  the  contract  of  sale,  and  in  the  event  of  a  failure 
to  pay  or  perform  other  conditions  named  **  strictly  and 
literally"  all  the  rights  of  the  purchaser  ceased.  In  case  of 
default  to  comply  with  the  condition  as  to  payment,  the  re- 
lation of  landlord  and  tenant  was  to  exist  from  the  1st  of 
January  preceding  to  the  date  of  the  default.  Upon  com- 
pliance with  the  conditions  by  Humphries,  appellee  was  to 
make  him  a  warranty  deed  to  the  land.  Appellee  testified 
that  when  the  two  hundred  dollars  was  paid  him  by  Humph- 
ries appellant  demanded  his  commission.  Appellee  told  him 
Am.  St.  Bep.,  YoL  131—7 
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that  ''if  he  thought  the  other  [money]  was  safe  and  all 
right  he  could  have  his  commission."  He  said  it  would  be 
perfectly  all  right;  that  he  had  arranged  to  borrow  the 
money  for  Mr.  Humphries;  that  all  Humphries  would  have 
to  do  was  to  sign  a  mortgage. 

^^  Appellee  says  he  let  appellant  have  the  fifty  dollars, 
which  he  ''would  not  have  done  without  this  representation." 
Appellee  further  testified  that  he  "accepted  this  Humphries 
contract  and  signed  this  agreement  under  defendant's  [ap- 
pellant's] judgment,"  that  "his  representations  caused  plain- 
tiff [appellee]  to  believe  that  it  was  all  right."  The  testi- 
mony of  appellant  tended  to  show  that  he  had  made  a  contract 
to  sell  appellee's  place  to  one  Barefield  for  cash;  that  the 
trade  was  not  closed  on  account  of  the  sale  by  appellee  to 
Humphries;  that  appellee  and  Humphries  had  reached  an 
agreement  as  to  the  terms  of  pa3nnent,  and  he  (appellant) 
wrote  the  contract  for  them ;  that  when  Humphries  paid  ap- 
pellee the  two  hundred  dollars  and  appellant  received  the 
one  hundred  and  fifty  dollars  commission,  his  contract  with 
apx>ellee  terminated.  Appellant  denied  that  the  commission 
was  paid  him  upon  the  understanding  that  the  balance  of  the 
purchase  money  would  be  paid  by  Humphries;  also  denied 
that  he  had  represented  to  appellee  '*that  Humphries  was  all 
right";  said  that  he  knew  nothing  of  Humphries'  financial 
standing,  and  that  he  did  not  guarantee  appellee  that  Humph- 
ries would  pay  for  the  place.  There  was  nothing  to  show  that 
the  farm  was  not  worth  the  money  that  Humphries  agreed  to 
pay  for  it.  This  suit  was  begun  by  appellee  in  a  justice's 
court  against  appellant  to  recover  the  one  hundred  and  fifty 
dollars.  Appellee,  among  other  things,  alleged  that  appellant 
sold  the  land  to  Humphries,  and  that  appellee  allowed  appel- 
lant to  take  the  sum  of  one  hundred  and  fifty  dollars  as  his 
commission,  relying  upon  appellant's  rqpresentation  that 
Humphries  was  able  to  and  would  consummate  the  purchase, 
that  Humphries  had  failed  to  do  so,  and  that  he  was  insolvent, 
and  therefore  appellant  had  not  earned  the  commission.  Ap- 
pellant denied  orally  all  the  material  allegations  of  the  com- 
plaint. The  testimony  at  the  trial  developed  substantially  the 
above  facts. 

The  court,  at  the  request  of  appellee,  in  effect  instructed 
the  jury  that  appellant,  under  the  contract  with  appellee, 
would  not  be  entitled  to  any  compensation  for  his  services  in 
procuring  a  purchaser  unless  there  was  a  consummation  of  the 
contract  of  purchase  made  by  such  purchaser  with  the  ap- 
pellee, i.  e.,  unless  the  purchase  money  was  paid  by  the  pur- 
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diaser  and  the  title  transferred  to  him.  The  court  further 
instructed  the  jury  that  if  appellant  made  the  representation 
to  appellee  that  Humphries  ^^  would  perform  his  contract 
of  purchase,  and  if  appellee  acted  upon  such  representation 
in  paying  over  the  money  in  suit  to  appellant,  in  such  case,  if 
Humphries  failed  to  perform  his  contract,  appellee  should  re- 
cover. 

The  following  instructions  asked  by  appellant  were  modified 
by  inserting  the  words  in  italics. 

"2.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff,  Irwin,  employed  the  defendant, 
Moore,  to  sell  his  farm  for  him  at  a  designated  price,  and  the 
defendant  procured  a  purchaser  who  was  willing  and  ready, 
acceptable  to  Irwin  relying  upon  his  own  judgment,  to  pur- 
chase upon  the  terms  of  plaintiff,  and  who  did  enter  into  a 
written  contract  with  plaintiff,  expressing  the  terms  of  the 
sale,  defendant,  Moore,  was  then  entitled  to  his  commission, 
although  the  purchaser  may  afterward  refuse  to  perform  his 
part  of  the  contract  without  any  fault  on  the  part  of  the  plain- 
tiff, and  your  verdict  will  be  for  defendant." 

"3.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff,  Irwin,  employed  the  defendant, 
Moore,  to  sell  his  farm  for  him,  under  written  contract, 
whereby  defendant's  commissions  were  to  be  paid  out  of  the 
first  money  paid  by  the  purchaser,  and  the  defendant  did 
procure  a  purchaser  who  made  a  cash  payment  and  then 
entered  into  a  written  agreement  with  the  plaintiff  for  the 
purchase  of  his  farm,  and  that  plaintiff  paid  the  defendant  his 
commission  and  took  up  the  option  given  the  defendant  for 
the  sale  of  said  land,  your  verdict  wiU  be  for  the  defendant, 
provided  Irwin  relied  tCpon  his  own  judgment  cts  to  the  ability 
of  the  purchaser  to  comply  with  his  contract  of  purchase.'* 

The  appellant  saved  his  exceptions  to  the  modifications, 
and  to  the  giving  of  the  instructions  as  modified.  A  verdict 
was  returned  in  favor  of  plaintiff  for  the  sum  of  one  hundred 
and  fifty  dollars,  and  judgment  was  entered  accordingly. 

A  motion  for  a  new  trial  assigning  as  error  the  rulings  to 
which  exceptions  were  saved,  and  further  that  the  verdict  was 
contrary  to  the  evidence,  was  made  and  overruled.  This  ap- 
peal was  duly  prosecuted. 

*••  The  parties,  as  indicated  by  the  requests  for  instruc- 
tions, treated  appellant  as  the  procuring  cause  of  the  contract 
between  appellee  and  Humphries  as  to  the  sale  of  the  land. 
But  appellee  contends  that  appellant  was  not  entitled  to  his 
commission  under  the  contract  with  appellee  until  the  ex- 
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ecutory  contract  of  sale  and  purchase  had  been  completed  by 
the  pa3rment  of  the  purchase  money  and  the  transfer  of  the 
title.  He  also  ocmtends  that  he  paid  the  commission  to  appe- 
lant, relying  upon  certain  representations  made  by  him,  which 
were  not  true,  and  were  not  carried  out  by  appellant,  and 
therefore  (appellee)  was  entitled  to  recover  the  commission. 
Appellant,  on  the  other  hand,  contended  that  he  was  entitled 
to  his  commission  as  soon  as  he  had  procured  a  purchaser  who 
entered  into  the  contract  for  the  purchase  of  the  land  upon 
the  terms  expressed  therein  as  prescribed  by  appellee  and  who 
paid  a  part  of  the  purchase  money. 

In  Bice  v.  Mayo,  107  Mass.  550,  it  is  held  that:  ''A  written 
contract  for  the  purchase  of  an  estate,  binding  both  vendor 
^^^  and  purchaser,  is  a  sale  within  the  meaning  of  an  agree- 
ment to  pay  a  commission  to  a  broker  upon  sale  of  the  estate." 
In  note  to  Lunney  v.  Healey,  44  L.  B.  A.  593,  it  is  said:  *'The 
business  of  a  real  estate  broker  or  agent  is  only  to  find  a  pur- 
chaser, and  the  settled  rule  as  stated  by  the  courts  is  that,  in 
the  absence  of  an  express  contract  between  the  broker  and  his 
principal,  the  implication  generally  is  that  the  broker  becomes 
entitled  to  the  usual  commission  whenever  he  brings  to  his 
principal  a  party  who  is  able  and  willing  to  take  the  property 
and  enter  into  a  valid  contract  upon  the  terms  then  named  by 
the  principal,  although  the  particulars  may  be  arranged  and 
the  matter  negotiated  and  completed  between  the  principal 
and  purchaser  directly."  In  Pinkerton  v.  Hudson,  87  Ark. 
506,  113  S.  W.  35,  we  quoted  the  above  and  the  syllabus,  that 
^' where  a  real  estate  broker  contracts  to  produce  a  purchaser 
who  shall  actually  buy,  he  has  performed  his  contract  by  the 
production  of  one  financially  able,  and  with  whom  the  owner 
actually  makes  an  enforceable  contract  of  sale.  The  failure 
to  carry  out  that  contract,  even  if  the  default  be  that  of  the 
purchaser,  does  not  deprive  the  broker  of  his  right  to  commis- 


sions." 


Appellee  relies  upon  this  case  to  sustain  his  contention  that 
the  broker  must  present  a  purchaser  financially  able  to  carry 
out  his  contract  of  purchase.  But  the  question  here  did  not 
arise  in  that  case,  nor  in  any  case  (and  they  are  numerous) 
where  the  financial  ability  of  the  purchaser  is  not  questioned. 
In  the  absence  of  an  express  contract  by  which  the  broker  war- 
rants the  financial  ability  of  the  purchaser  procured  by  him, 
or  in  the  absence  of  fraud  on  his  part,  he  does  not  lose  his 
commission,  where  a  binding  contract  of  sale  is  effected 
through  his  agency,  because  the  purchaser  procured  by  him  is 
financially  unable,  or  for  any  other  reason  fails  to  carry  out 
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hk  contract  of  purchase.  The  broker,  having  presented  a 
proposed  purchaser  who  is  capable  of  entering  into  a  contract 
of  purchase,  and  willing  to  do  so,  has  earned  his  commission 
when  the  vendor  accepts  him  and  enters  into  a  valid  contract 
with  him  for  the  sale  of  his  land,  even  though  the  sale  is  never 
in  f  aet  consummated  by  reason  of  the  failure  of  the  proposed 
purchaser  to  perform  his  part  of  the  contract.  Where  the 
broker  does  not  ezprcissly  warrant  the  financial  ability  of  the 
*••  purchaser  procured  by  him,  nor  agree  to  see  that  the 
purchase  money  is  paid,  and  is  guilty  of  no  fraud  upon  his 
principal,  the  latter  takes  the  responsibility  of  accepting  the 
proposed  purchaser.  If  he  does  so,  and  enters  upon  an  ex- 
ecutory contract  for  the  sale  of  the  land  upon  his  own  terms, 
the  broker  is  entitled  to  the  commissions  agreed  upon,  whether 
the  contract  is  ever  fully  executed  or  not.  In  the  absence  of 
contract,  it  is  not  the  business  of  the  broker  to  see  that  the 
purchase  money  is  paid,  or  to  enforce  the  contract  of  sale. 
That  is  the  business  of  his  principal,  the  vendor.  These  prin- 
ciples are  sound,  and,  we  think,  are  supported  by  the  weight 
of  authority:  19  Cyc,  tit.  "Factors  and  Brokers,"  p.  270,  and 
cases  cited  in  note.  See,  also,  Pinkerton  v.  Hudson,  87  Ark. 
506,  113  S.  W.  35;  Coleman's  Exr.  v.  Meade,  13  Bush  (Ky.), 
358 ;  Glentworth  v  Luther,  21  Barb.  145 ;  Alt  v.  Doscher,  102 
App.  Div.  344 ,  92  N.  T.  Supp.  439 ;  Bapalje  on  Real  Estate 
Brokers,  sec.  102. 

There  is  nothing  in  Boysen  v.  Frink,  80  Ark.  254,  96  S.  W. 
1056,  in  conflict  with  the  doctrine  here  announced.  There  the 
commission  was  ''conditioned  on  payment  of  the  price."  It 
follows  that  under  the  contract  between  appellee  and  appel- 
lant the  rulings  of  the  court  in  modifying  appellant's  requests 
for  instructions  were  erroneous.  The  requests  as  asked  were 
correct.  The  court  should  not  have  left  it  to  the  jury  to  de- 
termine whether  appellee  relied  on  his  own  judgment  as  to 
the  financial  ability  of  Humphries  in  ascertaining  whether  or 
not  Humphries  was  an  acceptable  purchaser.  The  court 
should  have  declared  this  to  be  his  duty,  under  the  evidence 
in  this  case,  as  matter  of  law. 

The  allegations  and  the  proof  were  not  sufficient  to  sustain 
a  recovery  for  deceit:  See  Louisiana  Molasses  Co.,  Ltd.,  v. 
Fort  Smith  Wholesale  Grocery  Co.,  73  Ark.  542,  84  S.  W. 
1047. 

No  exceptions  were  saved  to  the  rulings  of  the  court  in 
giving  or  refusing  other  requests  for  instructions.  For  the 
error  indicated  the  judgment  is  reveised,  and  the  cause  re- 
manded for  a  new  triaL 
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The  Bight  of  a  Broker  to  Commissione  where  he  produces  a  purehaMr 
who  enters  into  a  contract  with  the  principal  but  afterward  faila  or 
is  unable  to  complete  it,  is  discussed  in  Wilson  v.  Mason,  158  HI.  304, 
49  Am.  St.  Bep.  162;  Kalley  v.  Baker,  132  N.  T.  1,  28  Am.  St.  Bep. 
542;  Ward  v.  Cobb,  148  Mass.  518,  12  Am.  St.  Bep.  587.  This  question 
is  considered  with  special  reference  to  the  purchaser's  financial  in- 
abilitr  to  carry  out  the  contract  in  Butler  v.  Baker,  17  B.  I.  582,  33 
Am.  St.  Bep.  897;  Wray  v.  Carpenter,  16  Colo.  271,  25  Am.  St.  Bep. 
265;  Crane  v.  Eddy,  191  HI.  645,  85  Am.  Si.  Bep.  284. 


WINER  V.  BANK  OP  BLYTHEVILLB. 

[89  Ark.  435,  117  S.  W.  232.] 

JUSTICE'S  OOUBT — ^Amount  in  EzcesB  of  Jnrladictloii. — ^Where 
five  notes,  each  for  the  sum  of  one  hundred  dollars,  are  transferred 
by  successive  transfers  as  collateral  security  for  a  debt  of  six  hun- 
dred and  four  dollars,  the  transferee  cannot  combine  them  so  as  to 
give  the  circuit  court  jurisdiction,     (p.  106.) 

JUSTICE'S  COUBT — Jurisdiction  Depending  npon  Amonnt. — 
The  amount  of  each  separate  demand  or  eause  of  action,  and  not  the 
aggregate  of  the  various  causes  which  may  be  joined  in  an  action, 
determines  the  jurisdiction  of  the  justice's  court,     (p.  107.) 

BILLS  Ain>  NOTES — ^Presumption  in  Favor  of  Transfer. — 
Under  the  Arkansas  statute  the  assignment  of  a  note  is  presumed  valid 
and  for  consideration,  in  an  action  by  the  holder,  unless  the  defendant 
annexes  to  his  answer  an  affidavit  denying  the  assignment,     (p.  108.) 

BILLS  AND  NOTES — ^Ultra  Vires  Indorsement  by  Corporation. 
Although  the  indorsement  by  a  corporation  of  negotiable  paper  is 
ultra  vires  so  that  it  incurs  no  liability  thereby,  the  indorsement 
nevertheless  passes  the  title,     (p.  108.) 

BILLS  AND  NOTES — Capacity  to  Transfer,  Maker  cannot 
Qnestion. — ^As  a  rule,  the  maker  of  a  note  cannot  question  the  author- 
ity or  capacity  of  the  payee  to  make  a  transfer  thereof,     (p.  109.) 

BILLS  AND  NOTES— Ultra  Vires  Indorsemant  by  Oorposa- 

tion. — The  maker  of  a  note  to  a  corporation  cannot  defend  an  action 
by  a  transferee  by  showing  want  of  authority  by  the  payee  to  make 
the  transfer,  when  the  latter  does  not  contest  the  right  to  enforee  the 
note.     (p.  109.) 

COBPOBATION — ^Waiver  of  Directors'  Meeting. — ^A  corporation 
may  waive  any  necessity  for  a  meeting  of  its  board  of  directors  for 
the  transaction  of  the  business  of  the  company  by  permitting  the 
directors  to  establish  a  habit  or  usage  of  attending  separately  to  the 
making  and  performance  of  contracts  by  their  agents,     (p.  111.) 

COBPOBATIONS. — The  Authority  of  an  Ofllcer  to  Act  for  a 

corporation  may  be  established  by  proof  that  he  was  held  out  to  the 
public  as  possessing  those  powers  which  he  exercised  in  a  given  case, 
or  that  the  corporation  has  acquiesced  in  or  ratified  his  acts.     (p.  111.) 

COBPOBATIONS— Ultra  Vires  Act8.--A  Simple  Contract  Cred- 
itor, who  executed  notes  to  a  corporation,  is  not  entitled  to  question 
the  validity  of  a  transfer  of  the  paper  in  an  action  upon  the  notes, 
(p.  112.) 

BILLS  AND  NOTES. — The  Payment  of  a  Note  to  a  Person  who 
is  not  in  posbession  of  the  instrument  is  at  the  risk  of  the  payer. 
(p.  113.) 
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BELLS  AND  NOTES— Paymoat  to  A^ent.— An  Instmctloii  is 
Properly  Befnsed  that  if  the  holder  of  a  series  of  promissory  notes 
has  permitted  the  agent  of  the  payee  to  collect  any  of  them,  then  the 
maker  is  entitled  to  pay  to  him  all  of  the  notes,     (p.  114.) 

Appellant,  pro  se. 

Murphy,  C!oleman  &  Lewis,  for  the  appellee. 

^^  PBAUENTHAL,  J.  Appellee,  who  was  plaintiff  be- 
low, instituted  this  suit  against  appellants,  A.  M.  Winer  and 
Ike  Levine,  who  were  defendants  ^''  below,  upon  five  promis- 
sory notes  which  had  been  executed  by  them  to  the  order  of 
the  Archillion  Plantation  Company.  Within  ten  days  after 
the  execution  of  these  notes  they  were  duly  indorsed  by  the 
payee  thereof  and  then  transferred  to  the  Mississippi  County 
Bank,  and  by  the  latter  transferred  to  the  appellee.  The 
notes  were  executed  on  February  18,  1904,  and  were  for  one 
hundred  dollars  each,  maturing  respectively  on  the  first  day 
of  February,  the  first  day  of  March,  the  first  day  of  April, 
the  first  day  of  May,  and  the  first  days  of  June,  1906. 

This  suit  was  instituted  on  these  five  notes  before  a  justice 
of  the  peace,  and  by  him  a  judgment  was  rendered  for  the  full 
amount  of  the  notes  in  favor  of  the  plaintiff ;  and  the  defend- 
ants appealed  to  the  circuit  court.  The  consideration  for  these 
five  notes  was  a  part  payment  for  a  stock  of  goods  which  was 
purchased  by  the  defendants  from  the  Archillion  Plantation 
Company.  The  Archillion  Plantation  Company  was  a  private 
business  corporation,  organized  in  February,  1903.  Its  cap- 
ital stock  was  divided  into  eight  hundred  shares,  of  which 
Beginald  Archillion  and  his  wife,  whom  he  represented  as 
agent,  owned  seven  hundred  and  ninety-six  shares.  Beginald 
Archillion  was  treasurer  of  the  company,  and  from  the  date  of 
its  organization  and  continuously  during  its  existence  he  was 
the  sole  manager  of  its  properties  and  business  affairs.  The 
evidence  tended  to  prove  that,  by  an  agreement  of  the  board 
of  directors  of  the  company,  he  was  given  full  power  and  au- 
thority to  transact  any  and  all  of  the  business  of  the  com- 
pany; and  with  the  knowledge  and  consent  of  its  board  of 
directors — ^in  fact,  of  all  of  the  five  stockholders  of  the  cor- 
poration— ^he  had  unlimited  authority  to  do  and  transact  all 
of  the  business  of  the  company,  and  was  permitted  and  au- 
thorized to  execute  and  indorse  the  notes  and  paper  of  the 
company.  The  evidence  tended  to  prove  that  the  officers  and 
stockholders  of  the  company  held  him  out  to  the  world  as  hav- 
ing foil  authority  to  do  and  perform  any  act  and  thing 
relative  to  the  business  and  assets  of  the  company. 
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In  February,  1904,  Reginald  Archillion,  on  behalf  of  the 
company,  sold  to  the  defendants  a  stock  of  merchandise,  and 
as  part  payment  therefor  took  twenty-nine  notes,  each  of 
which  was  for  the  sum  of  one  hundred  dollars,  and  they 
matured  respectively  on  the  first  day  of  March,  1904,  and  on 
the  first  day  of  each  succeeding  month  thereafter.  They  were 
made  payable  to  the  order  of  the  Archillion  "**•  Plantation 
Company,  and  were  ^gned  by  the  defendants,  and  were  in- 
dorsed and  guaranteed  before  delivery  by  one  Sam  Levine. 
Five  of  these  notes  are  the  ones  upon  which  this  suit  was  in- 
stituted. Reginald  Archillion  had  been  given  by  the  officers 
and  stockholders  of  the  company  such  full  control  and  man- 
agement over  its  properties,  and  was  held  out  to  the  world  as 
having  such  full  management  thereof,  that  when  the  sale  of 
the  stock  of  merchandise  was  made  to  the  defendants,  one  of 
them.  Ike  Levine,  testifies  that  he  did  not  know  whether  he 
was  buying  from  Reginald  Archillion  or  from  the  company. 
In  February,  1904,  Reginald  Archillion  was  individually  in- 
debted to  the  Mississippi  County  Bank  in  the  sum  of  two 
thousand  five  hundred  dollars;  the  five  notes  herein  sued  on, 
and  about  fifteen  of  the  other  notes  which  had  been  executed 
by  the  defendants  to  the  Archillion  Plantation  Company  had 
been  duly  indorsed  in  blank  by  the  Archillion  Plantation 
Company  by  a  written  indorsement  thereon  duly  signed  by 
that  company,  and  all  of  these  notes  were  duly  transferred  by 
it,  and  within  ten  days  after  the  execution  of  the  notes,  and 
before  the  maturity  of  auy  of  them,  Reginald  Archillion  de- 
livered and  transferred  the  same  to  tho  Mississippi  County 
Bank  to  secure  his  said  indebtedness  to  that  bank.  His  in- 
debtedness was  subsequently  reduced  to  fifteen  hundred  dol- 
lars, and  on  May  24,  1904,  the  indebtedness  was  extended  for 
six  months  by  the  execution  of  a  new  note  by  him  to  the 
Mississippi  County  Bank,  and  the  notes  of  the  defendants 
were  still  retained  and  held  by  the  bank  by  virtue  of  said 
transfer  to  it  as  collateral  security  for  the  payment  of  said 
note. 

In  1904  Reginald  Archillion  was  president  of  the  Mississippi 
County  Bank,  and  continued  as  such  until  June,  1905.  In* 
1907  the  Mississippi  County  Bank  consolidated  with  the  Bank 
of  Blytheville,  and  the  said  individual  note  of  Reginald 
Archillion,  and  all  the  said  notes  of  the  said  defendants  which 
were  collateral  thereto,  were  transferred  to,  and  became  the 
property  of,  the  appellee. 

During  the  years  1904,  1905  and  1906,  the  Archillion 
Plantation  Company  was  engaged  in  farming  and  other  busi- 
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nesB,  and  during  those  years  purchased  goods  and  merchandise 
from  the  defendants,  who  were  conducting  a  mercantile  busi- 
ness. The  company  purchased  these  goods  upon  a  running 
account,  which  continued  during  each  month  of  said  years, 
and  amounted  in  the  aggregate  to  several  thousand  dollars, 
upon  which  account  payments  **•  were  credited  from  time  to 
time.  In  selling  these  goods  to  the  company,  and  in  transacting 
this  business,  the  defendants  actually  had  the  transactions 
with  Reginald  Archillion  for  the  Archillion  Plantation  Com- 
pany, and  they  gave  the  credit,  relying  on  Reginald  Archillion 
and  the  solvency  of  the  company.  It  is  claimed  by  the  de- 
fendants that  they  paid  all  the  twenty-nine  notes  which  had 
been  executed  by  them  to  the  Archillion  Plantation  Company 
in  the  following  manner:  Some  of  the  notes  they  paid  in 
cash,  and  some  of  them  they  paid  by  crediting  the  amounts 
of  the  notes  on  the  above  running  account.  They  claim  that 
they  would  make  payment  in  cash  to  Reginald  Archillion  on 
some  of  the  notes,  and  after  such  payments  he  would  deliver 
to  them  the  note  so  paid ;  or  they  would  give  credit  upon  the 
account  on  their  books  to  the  amount  of  certain  of  said  notes, 
and  then  Reginald  Archillion  would  bring  to  them  the  notes 
and  deliver  same  to  them.  At  the  time  of  such  payments  on 
said  notes  and  at  the  time  of  giving  credit  on  the  account 
for  any  of  said  notes,  the  notes  themselves  were  never  ac- 
tually present  or  delivered  to  them,  but  it  was  always  after 
such  payments  or  credits  given  that  the  notes  were  actually 
brought  by  Archillion  and  delivered  to  them.  The  evidence 
tended  to  show  that  the  defendants  knew  that  the  notes  were 
at  the  Mississippi  County  Bank  prior  to  any  of  such  pay- 
ments or  credit  given ;  but  they  claim  that  they  thought  that 
the  notes  were  at  said  bank  for  safekeeping  by  Reginald 
Archillion. 

It  is  conceded  that  th^  paid  the  first  note,  maturing  March 
1,  1904,  by  cheek  to  the  Mississippi  County  Bank,  and  that 
the  indorsement  of  pa3rm6nt  on  this  note  was  signed  by  the 
Mississippi  County  Bank.  On  the  trial  of  the  cause,  defend- 
ant Ike  Levine,  who  was  manager  of  the  mercantile  business 
of  defendants,  testified  as  a  witness;  and  he  was  asked  how 
many  of  the  notes  had  been  paid,  and  he  replied,  twenty-four. 
He  was  then  asked  if  there  were  not  five  of  the  notes  then 
that  had  not  been  paid,  and  he  replied  that  there  were. 
Subsequently,  however,  he  testified  that  all  of  the  twenty- 
nine  notes  were  paid.  Upon  the  books  of  the  defendants 
there  appears  upon  the  account  of  the  Archillion  Plantation 
Company   the   following    credit:   ''Notes   to   be    paid — Cr. 
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$1,900.*'  The  notes  thus  referred  to  in  this  entry  of  credit 
were  notes  that  had  been  executed  by  defendants  to  the 
ArchiUion  Plantation  Company,  and  this  entry  is  of  blank 
date.  It  is  claimed  by  the  **^  defendants  that,  after  the 
allowance  of  all  credits  for  all  of  said  notes,  there  was  still 
due  to  the  defendants  by  the  ArchiUion  Plantation  Company 
the  sum  of  nine  hundred  and  five  dollars  and  seventy-one 
cents,  which  was  subsequently  paid  by  that  company. 

At  the  tim^e  of  the  institution  of  this  suit,  the  appellee  still 
held  and  claimed  title  to  the  five  notes  herein  sued  on  as 
security  for  the  said  indebtedness  of  Reginald  ArchiUion  to 
it,  which  then  amounted  to  six  hundred  and  four  doUars,  and 
which  was  less  than  the  amount,  with  interest,  that  was  due 
upon  said  five  notes. 

Upon  a  trial  of  the  cause  in  the  circuit  court,  a  verdict  was 
rendered  in  favor  of  plaintiff  for  six  hundred  and  four 
dollars;  and  from  the  judgment  rendered  thereon  this  appeal 
is  prosecuted. 

This  suit  was  originaUy  instituted  in  the  court  of  a  justice 
of  the  peace  upon  five  several  notes,  each  of  which  was  for  the 
sum  of  one  hundred  doUars.  These  notes  had  come  to  the 
appellee  by  successive  transfers  from  the  payee  as  collateral 
security  for  a/  total  indebtedness  of  six  hundred  and  four 
dollars.  ^^  It  is  urged  by  the  appeUants  that  because  the 
amount  that  was  due  to  appellee  from  the  party  who  had 
transferred  to  it  these  notes  as  collateral  security  was  in 
excess  of  three  hundred  doUars,  the  justice  of  the  peace  did 
not  have  jurisdiction.  But  the  causes  of  action  upon  which 
the  suit  was  instituted  before  the  justice  of  the  peace  were 
the  five  several  notes  sued  on,  and  not  the  indebtedness  that 
was  due  from  the  party  who  had  transferred  these  notes  to 
the  appellee.  The  appellee,  having  title  to  these  five  notes, 
instituted  suit  thereon,  as  it  had  a  right  to  do,  against  the 
appellants;  so  that  the  several  causes  of  €tction,  or  several 
debts  herein  sued  on,  were  represented  by  these  several  notes. 
Now,  this  court  has  held  that  where  no  one  of  several  debts 
sued  on  exceeds  the  sum  of  one  hundred  doUars,  the  plaintiff 
cannot  combine  them  so  as  to  give  the  circuit  court  jurisdic- 
tion: Mannington  v.  Young,  35  Ark.  287.  And  consistently 
with  that  opinion,  and  uniformly  since  then,  this  court  has 
held  that  the  amount  of  each  separate  demand  or  cause  of 
action,  and  not  the  aggregate  of  the  various  causes  which  may 
be  joined  in  an  action,  determines  tLe  jurisdictional  amount: 
Paris  Merc.  Co.  v.  Hunter,  74  Ark.  615,  86  S.  W.  808 ;  Brooks 
V.  Homberger,  78  Ark.  595,  9i  S.  W.  708;  American  Soda 
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Fountain  Co.  v.  Battle,  85  Ark.  213,  107  S.  W.  672,  108  S. 
W.  508.  Inasmuch  as  these  five  notes  were  each  for  the  sum 
of  one  hundred  dollars,  the  justice  of  the  peace  had  jurisdic- 
tion of  this  suit. 

The  notes  sued  on  were  executed  by  the  appellants  to  the 
Archillion  Plantation  Company  in  February,  1904.  They 
were  executed  for  a  valuable  consideration,  and  there  is  no 
question  made  with  reference  to  their  validity.  These  notes 
were  transferred  to  the  Mississippi  County  Bank  in  February, 
1904,  long  before  the  maturity  of  the  notes,  and  thereafter 
became  the  property  of  the  appellee,  who  became  the  suc- 
cessor of  the  Mississippi  County  Bank.  It  is  contended  that 
these  notes  were  transferred  to  the  Mississippi  County  Bank 
in  order  to  secure  an  individual  indebtedness  of  Reginald 
Archillion  to  the  Mississippi  County  Bank;  that  on  this 
account  Reginald  Archillion  had  no  x)ower  or  authority  to 
transfer  the  notes  of  the  corporation,  and  the  appellants  con- 
tend that  on  this  account  said  transfer  and  assignment  was 
invalid,  and  that  the  appellee  cannot  recover  thereon  against 
them. 

Now,  this  is  an  action,  not  brought  against  the  corporation, 
*^  but  brought  by  the  assignee  and  holder  of  the  notes 
directly  against  the  makers.  The  corporation  is  not  making 
any  defense  or  objection  to  the  prosecution  of  this  suit.  It 
does  not  raise  any  question  as  to  the  transfer  of  the  notes, 
and  does  not  claim  that  its  treasurer  did  not  have  the  authority 
to  transfer  the  notes  or  that  his  act  in  so  doing  was  ultra 
vires.  The  notes  themselves  show  a  proper  assignment  thereof, 
and  thereby  the  title  to  the  property  passed  to  the  transferee. 
If  the  corporation  itself  was  being  sued  upon  the  indorse 
ment,  it  would  be  necessary  for  it  to  plead  as  a  defense  the 
invalidity  of  such  transfer;  and,  unless  that  was  done,  the 
assignee  would  not  be  required  to  prove  the  assignment  or 
the  consideration  therefor.  Unless  that  was  done,  it  could 
not  be  shown  that  the  transfer  of  the  notes  was  made  for  an 
illegal  or  \inauthorized  purpose  or  consideration.  It  is  pro- 
vided by  our  statute  (section  517,  Kirby's  Digest)  that  "the 
assignees  of  any  instrument  in  writing  made  assignable  by 
law,  on  bringing  suit  thereon,  shall  not  be  required  to  prove 
said  assignment,  unless  the  defendant  shall  annex  to  his 
answer  an  affidavit  denying  such  an  assignment,  and  alleging 
that  he  verily  believes  that  one  or  more  of  the  assignments 
on  such  instrument  was  forged."  It  is  further  provided 
(Kirby's  Digest,  section  518)  that  "it  shall  not  be  necessary 
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for  any  assignee  to  set  forth  the  oonsidaration  of  any  of  the 
assignments  of  any  sach  assigned  paper." 

In  the  case  of  Simon  ▼.  Galfee,  80  Ark.  65,  95  S.  W.  1011, 
this  court  held  that  '^a  corporation  cannot  avail  itself  of  a 
want  of  power  or  lack  of  authority  of  its  officers  to  bind  it 
unless  the  defense  is  made  on  such  grounds." 

In  6  Thompson  on  Corporations,  section  7617,  it  is  said: 
''In  all  cases,  if  there  was  a  want  of  power  in  the  corporation 
or  in  its  officer  to  make  the  contract,  that  is  a  matter  of 
special  defense,  which  must  be  pleaded  by  the  defendant"; 
and  the  same  author  further  says  (section  7619) :  ''A  cor- 
poration cannot  avail  itself  of  the  defense  that  it  had  no 
power  to  enter  into  the  obligation  to  enforce  which  the  suit 
is  brought,  unless  it  pleads  that  defense.  This  principle 
applies  equally  where  the  defendant  intends  to  challenge  the 
power  of  its  officer  or  agent  to  execute  in  its  behalf  the 
contract  upon  which  the  action  is  brought,  and  where  it  in- 
tends to  defend  on  the  ground  of  a  total  want  of  power  in 
the  ^^  corporation  to  make  such  a  contract";  and  that  it 
is  not  only  necessary  to  plead  the  defense  of  ultra  vires,  but 
the  facts  must  be  shown  by  the  corporation  that  the  instru- 
ment was  issued  or  the  act  done  contrary  to  law :  City  Water- 
works V.  White,  61  Tex.  536. 

Now,  in  this  case  the  corporation  itself  did  not  make, 
according  to  the  evidence,  any  objection  at  any  time  to  the 
transfer  of  these  notes.  The  evidence  tends  to  prove  that  t&e 
corporation  and  all  its  directors  and  stockholders^  after  full 
knowledge  that  the  transfer  of  these  notes  had  been  made, 
acquiesced  therein ;  and  th^  are  now,  and  have  always  been, 
satisfied  with  said  transfer.  In  this  case  no  affidavit  was 
made  by  the  defendants  denying  the  assignment  of  these 
notes  as  required  by  the  above  section  of  Kirby's  Digest  It 
follows,  therefore,  that  it  was  not  necessary  for  the  present 
holder  of  said  notes  to  set  forth  the  consideration  of  such 
assignment,  and  that  the  assignment  is  therefore  presumed  to 
be  perfectly  valid,  and  made  for  a  perfectly  legitimate  pur- 
pose and  consideration.  Even  though  the  corporation  might 
have  been  permitted,  if  it  had  been  sued,  to  show  the  in- 
validity of  the  transfer  of  these  notes,  still,  as  is  said  in 
Joyce  on  Commercial  Paper  At  section  279,  ''if  a  corpora- 
tion's indorsement  of  negotiable  paper  is  ultra  vires,  and  it 
incurs  no  liability  thereby,  its  ieffect  nevertheless  is  to  pass 
the  property  therein."  It  follows,  therefore,  that  the  title 
to  the  notes  herein  sued  on  passed  to  the  appellee,  and  it 
became  the  owner  thereof;  and  that  the  validity  of  the  assign- 
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ment  thereof  could  not  be  attacked  by  the  defendant  under 
the  pleadings  made  in  this  action. 

Now,  as  before  stated,  the  corporation  is  making  no  defense 
to  this  suit,  and  is  not  objecting  to  the  right  of  appellee  to 
sue  for  the  recovery  of  these  notes,  but,  on  the  contrary,  has 
acquiesced  both  in  the  transfer  of  the  notes  and  in  the  institu- 
tion of  the  suit  thareon  by  the  appellee.  It  is  the  makers  of 
the  notes  only  who  are  endeavoring  to  set  up  the  want  of 
power  and  authority  to  transfer  these  notes.  They  do  not 
dilute  the  validity  of  the  notes,  or  that  they  were  liable 
thereon  at  the  time  they  were  transferred.  That  is  clearly 
shown  by  the  evidence.  As  a  general  **^  rule,  the  maker 
of  a  note  cannot  question  tiie  authority  or  capacity  of  the 
payee  to  make  a  transfer  thereof :  7  Cyc.  783.  In  Joyce  on 
Commercial  Paper,  section  95,  it  is  said:  ''The  maker  of  a 
note  is  only  interested  in  paying  the  same  to  one  who  is 
authorized  to  receive  payment  and  to  discharge  him  from 
liability,  and  the  fact  that  a  transaction  between  corporations 
in  consequence  of  which  the  note  held  by  one  of  the  corpora- 
tions has  been  transferred  to  the  other  was  unauthorized  does 
not  constitute  a  defense  by  the  maker.'' 

In  the  case  of  Brown  v.  Donnell,  49  Me.  421,  77  Am.  Dec. 
276,  it  is  held  that,  ''in  an  action  by  the  indorsee  of  a  note 
against  the  maker,  the  plaintiff  is  only  required  to  prove  an 
indorsement  sufiSeient  to  pass  the  property  in  the  note." 
And,  further,  the  court  said:  "The  authority  to  be  proved 
is  not  one  to  bind  the  corporation  by  a  contract  of  indorse- 
ment, but  simply  en  authority  to  transfer  the  property. 
....  If  the  indorsement  is  sufiBcient  to  pass  the  property, 
80  as  to  protect  the  maker  in  paying  -the  note,  that  is  all  that 
is  necessary  to  render  him  liable  to  the  indorsee." 

In  the  case  of  Wolke  v.  Kuhne,  109  Ind.  313,  10  N.  E.  116, 
a  note  was  made  payable  to  "T.  W.  Woollen,  Attorney  Gen- 
eral," and  by  him  indorsed  to  one  Euhne,  who  brought  suit 
thereon;  and  to  the  defense  made  by  the  maker  that  the 
assignment  was  unauthorized  and  invalid  the  court  said: 
''We  are  clearly  of  the  opinion  that  the  appellants  are  not 
in  a  rituation  to  dispute  the  authority  of  the  payee  to  accept 
and  transfer  the  note  executed  by  them.  Whatever  may  be 
the  right  of  the  state,,  it  is  certain  that  appellants  cannot 
saecessfully  present  the  question  of  the  authority  of  T.  W. 
Woollen  to  take  or  transfer  the  note  executed  to  him.  That 
is  a  question  between  him  and  the  state^  with  which  these 
appellants  have  no  concern. '* 
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In  the  case  of  City  Bank  of  New  Haven  v.  Perkins,  29  N. 
Y.  554,  86  Am.  Dec.  332,  a  loan  was  made  to  the  Bank  of 
Akron,  and  its  cashier  obtained  the  money  individually  and 
converted  same  to  his  individual  use.  As  security  for  that 
loan,  the  cashier  transferred  certain  bills  of  exchange  held 
by  the  bank.  In  a  suit  on  these  bills^  the  acceptor  pleaded 
want  of  capacity  in  the  cashier  to  transfer  them,  and  that 
therefore  the  plaintiff  in  that  case  was  not  the  lawful  holder 
thereof.  In  that  case  it  was  held  that  the  acceptors  of  the 
bills  could  not  set  up,  as  a  defense  to  an  action  ^^^  thereon, 
that  the  same  were  still  the  property  of  the  Bank  of  Akron, 
and  that  they  had  been  transferred  or  pledged  to  the  plaintiff 
in  that  case  as  security  for  a  loan  made  by  the  cashier  who 
had  no  authority  to  transfer  or  pledge  them.  The  court  said : 
''It  is  sufficient  if  the  plaintiff's  title  is  good  as  against  the 
defendant.  If  there  are  any  others  who  claim  a  title  to  the 
bills  superior  to  that  of  the  plaintiff,  it  can  be  determined 
whenever  they  come  before  the  court  to  assert  it."  And 
further,  the  court  said:  "Even  if  it  should  be  held,  as  be- 
tween the  Bank  of  Akron,  or  its  legal  representatives,  and 
the  plaintiffs,  that  the  latter  were  bound  to  inquire  into  the 
authority  of  the  cashier  and  take  notice  of  its  extent  (as  to 
which  I  shall  express  no  opinion),  it  is  a  question  which  in 
no  way  concerns  the  defendant,  and  upon  which  he  cannot  be 
allowed  to  defend,  and  escape  the  payment  of  his  obliga- 
tions." 

In  the  case  of  Ehrman  v.  Union  Cent.  L.  Ins.  Co.,  35  Ohio 
St.  324,  a  certain  note  was  transferred  by  one  corporation  to 
another,  which  was  unauthorized  by  the  charters  of  the  com- 
panies ;  and  on  that  account  it  was  claimed  that  the  transfer 
of  the  note  was  illegal,  and  that  the  title  of  the  plaintiff  was 
inoperative.  Upon  suit  being  brought  by  the  assignee  of  the 
note  against  the  maker,  this  defense  was  made.  In  that  case 
the  court  says:  '*The  validity  of  the  note  sued  on  is  admitted. 
The  only  defense  relied  on  is  that  the  plaintiff,  the  purchas- 
ing company,  has  not  such  a  title  to  the  note  as  will  enable 
it  to  maintain  the  action.  According  to  the  principles  al- 
ready stated,  the  fact  that  the  agreement  between  the  com- 
panies is  unauthorized  by  their  charters  does  not  constitute 
a  defense  by  the  maker  of  the  note.  As  a  debtor,  he  is 
interested  in  paying  the  note  only  to  a  party  who  is  author- 
ized to  receive  payment  and  to  discharge  him  from  liability. 
But  while  the  validity  of  the  transfer  is  insisted  upon  or 
adhered  to  by  the  parties  to  it^  he  had  no  interest  in  question- 
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ing  the  title  of  the  purchaser,  as  payment  to  the  latter  will 
dischai^e  his  liability  on  the  note." 

So  in  this  case  the  notes  sued  on  were  duly  indorsed  and 
transferred  by  the  payee,  and  the  title  thereto  became  in- 
vested in  the  appellee.  The  makers  of  these  notes  admit  the 
validity  thereof;  the  corporation,  its  officers  and  stockholders 
do  not  contest  the  right  of  appellee  to  hold  and  collect  the 
same;  the  ^^^  makers  of  these  notes  can  therefore  not  now 
defend  against  a  recovery  on  the  ground  of  invalidity  or 
want  of  power  in  the  transfer  thereof  by  the  payee. 

It  is  contended  by  appellants  that  there  were  no  minutes 
or  written  evidence  of  the  proceedings  of  the  board  of 
directors  of  the  corporation  authorizing  the  transfer  of  these 
notes,  and  that  any  other  testimony  as  to  that  was  incom- 
petent. But  a  corporation,  its  board  of  directors  and  share- 
holders, may  waive  any  necessity  of  a  meeting  of  its  board 
of  directors  for  the  transaction  of  the  business  of  the  com- 
pany. "They  can  do  so  by  permitting  the  directors  to 
establish  a  habit  or  usage  of  assenting  separately  to  the  mak- 
ing and  performance  of  contracts  by  their  agents.  By  per- 
mitting such  usages  or  habits  to  be  formed  by  a  long  course 
of  business,  they  adopt  and  become  bound  by  them,  so  long 
as  they  acquiesce.  If  this  were  not  so,  great  injustice  might 
be  done  to  parties  contracting  with  them  in  their  usual  way '* : 
Estes  V.  German  National  Bank,  62  Ark.  7,  34  S.  W.  85; 
Stiewel  v.  Webb  Press  C!o.,  79  Ark.  45,  116  Am.  St.  Eep.  62, 
94  S.  W.  915.  And  so,  in  the  case  of  Bank  of  United  States 
V.  Dandridge,  12  Wheat.  64,  6  L.  ed.  552,  it  was  held  that 
parol  evidence  was  admissible  to  show  the  acceptance  of  a 
bond  by  the  officers  of  a  corporation;  and  it  is  further  held 
in  that  case  that  the  acts  of  the  corporate  officers  were  ad- 
missible as  evidence  from  which  the  fact  of  the  acceptance 
of  said  bond  might  even  be  inferred,  and  that  it  was  not 
indispensable  to  show  a  written  evidence  of  a  vote  on  the 
corporation's  books. 

In  Brown  v.  Donnell,  49  Me,  421,  77  Am.  Dec.  276,  it  is 
held  that  the  authority  of  an  agent  of  a  corporation  to  indorse 
a  note  may  be  shown  by  other  evidence  than  the  by-laws. 

The  rules  governing  the  authority  of  an  agent  to  act  for 
a  private  business  corporation,  and  the  proof  thereof,  are  in 
many  regards  the  same  as  between  agents  of  natural  persons. 
The  authority  of  an  officer  to  act  for  a  corporation  may  be 
established  by  proof  that  he  was  held  out  to  the  public  as 
poasessing  those  powers  which  he  exercised  in  a  given  case. 
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or  that  the  corporation  has  aequieseed  in  or  ratified  such  acts : 
10  Cyc.  916;  3  Cook  on  Corporations^  sec.  714. 

In  this  ease  the  evidence  shows  that  the  Archillion  Planta- 
tion Company  was  a  private  business  corporation,  and  that 
substantially  its  entire  stock  was  owned  by  Reginald 
Archillion,  '^^  its  treasurer,  and  his  wife,  whose  agent  he 
was;  that  he  was  the  sole  manager  of  the  corporation  from 
its  beginning,  and  that  by  agreement  with  and  authority  of 
the  board  of  directors — ^and,  in  fact,  all  the  shareholders  of 
that  corporation — ^he  had  full  power  to  transact  any  and 
every  kind  of  business  connected  with  such  corporation,  and 
was  authorized  to  execute  and  transfer  its  notes  and  papers. 
He  was  thus  held  out  to  the  world  by  the  corporation  and 
its  ofBlcers.  But,  in  addition  to  this,  the  transfer  of  these 
notes  was  known  to  the  board  of  directors  and  to  all  the 
shareholders  of  the  corporation,  and  has  been  known  to  them 
ever  since  they  have  been  transferred.  They  have  not  ob- 
jected to  such  transfer  at  any  time,  but,  on  the  contrary, 
have  acquiesced  in  and  recognized  the  authority  of  the 
transfer. 

It  is  contended  by  appellants  that  they  are  creditors  of 
the  corporation,  and  on  that  account  should  have  the  right  to 
set  up  the  invalidity  of  the  transfer  of  these  notes.  But  a 
simple  contract  creditor  cannot  sue  to  make  the  directors  or 
officers  account  for  ultra  vires  or  illegal  acts.  He  has  no 
interest  in  any  particular  property  of  the  corporation.  A 
simple  contract  creditor  of  a  corporation  cannot  set  aside  a 
fraudulent  sale  of  property  made  even  to  a  director.  Ab 
between  itself  and  its  creditors,  a  corporation  is  simply  a 
debtor,  and  does  not  hold  its  property  or  any  portion  thereof 
in  trust,  in  any  sense  other  than  as  an  individual  debtor.  By 
reason  of  any  illegal  act,  or  even  the  insolvency  of  the  cor- 
poration, a  simple  contract  debtor  does  not  obtain  any  lien 
upon  its  property,  nor  any  right  to  any  particular  portion  of 
the  property  of  the  corporation:  3  Purdy'e  Beach  on  Private 
Corporations,  sec.  988b;  3  Cook  on  Corporations,  sec.  735. 

In  the  case  of  HoUins  v.  Brierfield  Coal  &  Iron  Co.,  150 
U.  S.  371,  14  Sup.  Ct.  Rep.  127,  37  L.  ed.  1113,  it  was  held 
that  a  simple  contract  creditor  of  a  corporation  whose  claims 
have  not  been  reduced  to  judgment  has  no  standing  to  obtain 
a  seizure  of  the  property  of  the  corporation  and  its  applica- 
tion to  the  payment  of  his  debt.  In  the  syllabus  it  is  said : 
**  Neither  the  insolvency  of  a  corporation,  nor  the  execution 
of  an  illegal  trust  deed,  nor  failure  to  collect  in  full  all  stock 
subscriptions,   nor  all  together,   give  to  a  simple  contract 
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*•*  creditor  of  the  corporation  any  lien  on  its  property,  or 
charge  any  direct  trust  thereon."  The  assets  and  affairs  of 
a  private  business  corporation  are  in  the  hands  of  tiie  board 
of  directors  of  the  corporation,  and  they  have  the  full  man- 
agement and  disposal  thereof,  and  their  acts  cannot  be  ques- 
tioned by  a  simple  contract  creditor :  3  Cook  on  Corporations, 
p.  2447.  It  therefore  follows  that  simply  because  the  appel- 
lants may  be  creditors  of  this  corporation  they  do  not  have 
any  right  to  set  up  the  invalidity  of  the  transfer  of  these 
notes  in  this  action. 

It  is  claimed  by  appellants  that  they  have  made  payment 
of  these  notes  to  Beginald  Archillion  or  to  the  Archillion 
Plantation  Company.  We  do  not  think  that  it  is  necessary 
to  go  into  the  evidence  to  determine  whether  or  not  this  is 
shown,  for  the  reason  that  if  such  payment  was  made  it  was 
not  made  to  the  holder  of  the  notes.  The  appellants  in  1904, 
when  these  notes  were  executed,  and  for  several  years  there- 
after, conducted  a  mercantile  business,  and  furnished  to 
Reginald  Archillion  and  the  Archillion  Plantation  Company 
merchandise  upon  a  running  account  from  time  to  time  dur- 
ing these  years  through  their  store;  and  it  is  claimed  that 
through  these  accounts  for  merchandise,  and  also  by  the  pay- 
ment of  cash,  the  notes  involved  in  this  suit  were  paid.  But 
long  before  any  merchandise  was  furnished  to  the  Archillion 
Plantation  Company,  the  notes  involved  in  this  suit  had  been 
transferred  and  indorsed  to  the  Mississippi  County  Bank. 

It  is  claimed  by  appellee  that,  long  before  the  maturity  of 
the  notes  involved  in  this  suit,  the  appellants  knew  of  such 
transfer.  But  we  do  not  think  that  it  is  necessary  to 
determine  that  in  this  case,  because  the  payment  of  a  note 
should  be  made  to  the  rightful  holder  thereof,  and  payment 
to  a  person  who  is  not  in  possession  of  the  instrument  is 
wholly  at  the  risk  of  the  payer:  7  Cyc.  1028.  In  the  case 
of  Jenkins  v.  Shinn,  55  Ark.  347,  18  S.  W.  240,  the  syllabus 
reads:  "If  the  maker  of  a  negotiable  note  pays  the  same  to 
the  payee,  who  is  not  the  holder,  he  is  not  discharged  from 
his  obligation  to  the  indorsee  and  holder  without  showing, 
either  that  the  payee  was  authorized  to  receive  payment,  or 
that  the  holder  led  him  to  believe  that  he  was  so  authorized" : 
State  Nat  Bank  of  St.  Louis  v.  Hyatt,  75  Ark.  170,  112  Am. 
St  Rep.  50,  86  S.  W.  1002,  5  Ann.  Cas.  296 ;  Cheney  v.  Libby, 
134  U.  S.  68,  10  Sup.  Ct  Rep.  498,  33  L.  ed.  818. 

**•  From  February,  1904,  until  the  institution  of  this  suit 
the  Mississippi  County  Bank  and  the  appellee  were  the  hold- 
ers of  these  notes.     At  the  time  the  appellants  claim  they 
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made  pa3rment8  thereon,  the  notes  were  not  in  the 
of  Reginald  Arehillion,  to  whom  they  claim  to  have  made 
the  payments;  and  so,  if  they  made  such  payments^  they  did 
so  at  their  own  risk. 

The  appellants  asked  an  instruction,  which  is  numbered 
six,  in  which  they  asked  the  court  to  instruct  the  jury  in 
substance  that  if  the  Mississippi  County  Bank,  while  holding 
the  notes  as  collateral  security,  knowingly  permitted  Archil- 
lion,  personally  or  as  treasurer  of  the  Archillion  Plantation 
Company,  to  collect  any  of  said  notes  and  deliver  any  of 
said  notes  to  defendants  upon  such  collection,  then  the  de- 
fendants had  a  right  to  pay  all  of  said  notes  to  him.  Bnt 
this  is  not  correct,  and  does  not  follow.  It  is  true  that  if  the 
holder  of  the  notes  involved  in  this  suit  had  led  the  appellants 
to  believe  that  Reginald  Archillion,  personally  or  as  treasurer 
of  the  Archillion  Plantation  Company,  was  authorized  to 
collect  these  notes  involved  in  this  suit,  then  the  appellants 
would  be  discharged  if  they  had  paid  them  on  such  supposed 
authority.  But  this  instruction  does  not  present  that  defense. 
It  simply  says  that  if  the  Mississippi  County  Bank  permitted 
Archillion.  personally  or  as  treasurer  of  the  Plantation  Com- 
pany, to  collect  any  of  said  twenty-nine  notes,  then  the  de- 
fendants had  a  right  to  pay  all  of  said  twenty-nine  notes  to 
him.  Now,  the  Mississippi  County  Bank  may  have  released 
some  of  the  notes  after  they  had  obtained  them,  or  resold  or 
retransf erred  them  to  Archillion;  and  if  they  had  done  that 
with  some  of  the  notes,  it  would  not  affect  their  title  to  the 
remaining  notes  which  they  still  retained. 

We  have  carefully  examined  the  instructions  that  were 
given  on  the  part  of  appellee  and  those  refused  on  the  part 
of  appellants,  in  connection  with  the  testimony  and  the  cir- 
cumstances of  this  case,  and  we  are  unable  to  say  that  error 
has  been  committed  in  the  giving  or  refusal  of  any  of  them 
under  the  facts  of  this  case.  It  therefore  follows  that  the 
judgment  of  the  lower  court  must  be  affirmed,  and  it  ia  so 
ordered. 


The  Authority  of  Such  Ofjficers  of  a  Corporation  as  Its  Seeretarv 
Manager,  or  President  to  bind  it  bv  his  contracts  ia  considered  in  the 
recent  cases  of  Curtis  Land  etc.  Co.  v.  Interior  Land  Co.    137   "Wis 
341,  129  Am.  St.  Rep.  1068;  Barber  v.  Stromberg-Carlson '  Tel    Mfe 
Co.,  81  Neb.  617    129  Am.  St.  Rep.  703,  and  cases  cited  in  the'  cross- 
reference  note  thereto.     The  authority  of  officers  of  a  corporation  to 
assign  or  indorse  negotiable  paper  is  discussed  in  Swedish-American 
Nat.  Bank  v.  Koebernick,  136  Wis.  473,  128  Am.  St.  Rep.  1090-  Iowa 
Nat.  Bank  v.  Sherman,  17  S.  D.  396,  106  Am.  St.  Rep.  778-   Marrill 
V.  Hurley,  6  S.  D.  592,  55  Am.  St.  Rep.  859.  '  Jn^errui 
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The  Maker  of  a  Framiesary  Note  payable  to  the  order  of  a  married 
woman  guarantees  her  capacity  to  indorse  and  transfer  the  same: 
Gutor  ▼.  Peterson,  2  Wash.  204,  26  Am.  8t.  Bep.  854.  But  it  is  said 
in  Hamilton  Nat.  Bank  ▼.  Nye,  37  Ind.  App.  464,  117  Am.  8t.  Bep. 
333,  that  the  unauthorized  indorsement  of  a  check  eonf  era  no  title. 


WESTERN  UNION  TELEGRAPH  COMPANY  v.  GILLIS. 

[89  Ark.  483,  117  8.  W.  749.] 

TELEGBAFH  COMPANY-— Blfl^t  to  EstahllsOi  Oflloe  Hours. — 
A  telegraph  company  may  establish  reasonable  office  hours  for  the 
tnDsmission  and  delivery  of  telegrams,  and  the  reasonableness  thereof 
IB  a  question  for  the  court  and  not  for  the  jury.     (p.  117.) 

TELEOBAPH  COMPANY  —  Failure  to  I>ellTer  Message 
Pramptly. — ^Where  a  telegram  received  after  7  o'clock  in  the  evening 
was  not  delivered  until  the  next  morning,  and  in  an  action  for  damages 
caused  by  the  delay  the  evidence  on  the  question  whether  the  tele- 
^m  was  received  during  the  hours  established  by  the  company  for 
receiving  and  delivering  messages  is  conflicting  so  that  reasonable 
minds  may  draw  different  conclusions,  the  court  errs  in  declaring,  as 
t  matter  of  law,  that  under  the  facts  it  became  the  duty  of  the 
eompany  to  deliver  the  message  on  the  day  of  its  receipt,     (p.  117.) 

EVIDENCE. — ^Ez  Parte  Affidavits  are  Admissible  to  contra- 
diet  the  affiant  if  he  testifies  in  the  case;  but  ex  parte  affidavits  of  a 
person  not  a  witness  in  the  case  cannot  be  used  as  independent  evi- 
dence,   (p.  117.) 

(korge  H.  Fearons,  Thomas,  Lee  &  Smith  and  Rose,  Hem- 
ingway, Cantrell  &  Loughborough,  for  the  appellant 

W.  N.  Carpenter  and  J.  M.  Brice,  for  the  appellee. 

^^  HART,  J.  This  is  an  appeal  by  the  Western  Union 
Telegraph  Company  from  a  verdict  and  judgment  against  it 
in  favor  of  Berta  Oillis  for  damages  resulting  from  an  alleged 
negligent  failure  to  deliver  a  message.  On  the  twenty-ninth 
day  of  May,  1905,  the  following  telegram  was  delivered  to 
appellant  for  transmission : 

"Fordyce,  Ark.,  5-29-05. 
"Virda  Qillis,  De  Witt,  Ark. 

"Mother  very  low ;  come  at  once. 

"L.  H.  GILLIS.'' 

The  testimony  does  not  show  at  what  time  the  message  was 
delivered  to  the  operator  at  Pordyce,  but  it  is  conceded  that 
it  reached  the  oflSce  at  De  Witt  between  7:30  and  8  o'clock 
P.  M.  of  May  26th,  and  the  testimony  shows  that  it  was  in- 
tended for  appellee.  The  oflBce  hours  of  the  company  at  De 
Witt,  as  established  by  its  rules  and  regulations,  were  be- 
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tween  7  A.  M.  and  7  P.  M.,  but' the  operator,  who  was  also  the 
railroad  agent,  while  attending  to  that  work,  received  the 
message  at  the  time  mentioned ;  but  it  was  not  delivered  until 
the  next  morning  between  9 :30  and  10  o'clock.  After  receiv- 
ing  the  message,  appellee  started  at  once  to  the  bedside  of 
her  mother  by  the  most  practical  route,  but  when  she  arrived 
there  her  mother  was  insane.  In  a  few  days  her  mother  was 
committed  to  the  State  Hospital  for  Nervous  Diseases,  and 
died  in  a  few  days  thereafter  without  regaining  her  normal 
condition.    Other  facts  are  stated  in  the  opinion. 

^^^  Counsel  for  appellant  assigns  as  error  the  action  of  the 
court  in  giving  the  following  instruction : 

**4.  The  court  instructs  the  jury  that  if  a  day  message  is 
received  for  transmission  by  defendant  company,  it  then  be- 
comes their  duty  to  transmit  same  as  far  as  possible,  even 
though  it  is  unable  to  reach  the  destination  before  7  o'clock 
P.  M.  of  that  day,  and,  should  such  message  be  received  at 
its  destination  ^^^  after  7  o'clock  P.  M.,  it  becomes  the  duty 
of  said  company  to  deliver  such  message  within  the  limits  of 
its  free  delivery  district." 

In  the  cases  of  Western  Union  Tel.  Co.  v.  Love-Banks  Co., 
73  Ark.  205,  83  S.  W.  949,  3  Ann.  Cas.  712,  and  Western 
Union  Tel.  Co.  v.  Ford,  77  Ark.  531,  92  S.  W.  528,  it  was  held 
that  A  telegraph  company  may  establish  reasonable  office 
hours  for  the  transmission  and  delivery  of  telegrams,  and 
that  the  reasonableness  of  a  rule  adopted  by  it  relative  to  the 
hours  of  conducting  its  business  at  a  certain  office  is  for  the 
court,  and  not  for  the  jury.  The  court  so  instructed  the  jury 
in  this  case;  but  it  is  insisted  by  counsel  for  appellee  that, 
under  the  proof  as  developed  in  the  case,  the  instruction  was 
a  proper  one.  They  claim  that  the  instruction,  although 
peremptory  in  eflfect,  is  warranted  by  the  testimony  of  Hugh 
Bowers,  which,  it  is  insisted,  is  uncontradicted.  We  cannot 
agree  with  their  contention.  The  book  of  rules  of  the  com- 
pany shows  that  their  hours  for  receiving  and  delivering 
messages  at  De  Witt  was  from  7  A.  M.  to  7  P.  M.  and  that 
no  night  office  was  maintained  there.  It  is  conceded  that  the 
message  in  question  was  not  received  until  between  7 :30  and 
8  o'clock  P.  M.  Bowers  testified  that  he  formerly  worked 
for  the  company,  and  that  if  a  message  was  started  as  a  day 
message  and  received  by  the  operator  at  its  destination  after 
office  hours,  he  should  deliver  it,  and  also  that  the  operator, 
seeing  that  it  was  an  important  message,  should  have  deliv- 
ered it.  The  operator  of  appellant  at  De  Witt  testified  posi- 
tively that  there  was  no  night  office  of  the  company  at  that 
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place,  and  that  under  the  rules  of  the  company  the  hours  for 
receiving  and  delivering  mesaages  were  from  7  A.  M.  to  7  P. 
M.  Thus  it  will  be  seen  that  there  is  a  conflict  between  the 
evidence  of  the  operator  at  De  Witt  and  that  of  Bowers. 
The  jury  might  have  inferred  from  the  testimony  of  the 
former  that  the  company  owed  no  duty  to  deliver  the  message 
after  7  o'clock  P.  M. ;  and  from  the  testimony  of  the  latter 
the  jury  might  have  drawn  the  inference  that  the  rule  had 
been  abrogated  to  the  extent  of  requiring  the  company  to 
deliver  a  message  which  was  started  as  a  day  message  and 
received  at  its  destination  after  the  hours  prescribed  by  the 
roles  of  the  company  for  transacting  business.  Therefore, 
there  being  a  conflict  in  the  testimony  and  one  from  which 
reasonable  minds  might  draw  different  conclusions,  the 
*^  court  erred  in  declaring  as  a  matter  of  law  that,  under 
the  facts  stated  in  the  instructions,  it  became  the  duty  of 
appellant  to  deliver  the  message. 

2.  It  is  also  insisted  by  counsel  for  appellant  that  the  court 
erred  in  refusing  to  permit  the  introduction  in  evidence  of 
the  order  of  commitment,  the  affidavits  therewith  and  the 
copies  of  the  letters  mailed  from  the  asylum  to  appellee  and 
her  father.  The  facts  that  Mrs.  Myers  became  insane,  that 
she  was  duly  committed  to  the  asylum  in  a  few  days  after 
the  telegram  was  sent,  and  died  Ijiere  in  a  few  days  there- 
after, were  established  by  the  uncontroverted  evidence  in  the 
case.  The  letters  of  Dr.  Saner  to  appellee  were  read  to  the 
jury.  Hence  these  alleged  assignments  of  error  pass  out  of 
the  case.  The  affidavit  of  Dr.  Matlock,  which  accompanied 
the  order  of  commitment,  was  read  to  the  jury  for  the  pur- 
pose of  contradicting  Dr.  Matlock,  who  was  a  witness  in  the 
case,  and  was  competent  for  that  purpose.  The  affidavit  of 
Dr.  Cheatham  was  properly  refused  to  be  introduced  in  evi- 
dence. He  was  not  a  vntness  in  the  case,  and  his  ex  parte 
affidavit  could  not  be  used  as  independent  evidence :  Smith  v. 
Peltz,  42  Ark.  355. 

3.  Counsel  for  appellant  insist  that  the  court  erred  in  per- 
mitting appellee  to  recover  for  mental  anguish  because  it  does 
not  appear  that,  if  the  telegram  had  been  promptly  delivered, 
>he  could  have  reached  her  mother  before  she  became  irra- 
tional. The  view  we  have  already  expressed  will  necessitate 
a  new  trial  of  the  case,  and  on  that  account  we  do  not  deem 
it  proper  to  discuss  the  evidence  on  this  point,  except  to  say 
that  the  evidence  was  sufficient  to  warrant  the  jury  in  finding 
that,  had  the  message  been  promptly  delivered,  appellee  could 
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and  would  have  reached  her  mother  before  ahe  became  izra- 
tionaL 

For  the  error  in  giTin?  the  fourth  instmetion  as  indicated 
in  tbe  opinion,  the  jndgment  is  reversed,  and  the  caoae  re- 
manded for  ft  new  triaL 


Tf-leffTiph  Compmiet  mag  Sttablitk  leaarmabte  ffoart  within  whiek 
their  bun.'.'^^  msj  be  traDsaeted,  and  may  fa  such  hoars  with  refer- 
enco  to  ilij  quantity  of  biiBtiiesa  done:  WeBtem  nnion  TeL  Co.  t. 
Vao  Cloa..,  107  Ey.  464,  92  Am.  St.  B«p.  306.  Bnt  if  a  telegTa.ph 
carporation  reeeivea  a  meraage  from  the  Bender  and  undertakes  to 
dcLver  it  to  the  addressee  at  a  time  not  within  its  office  bonn,  this 
is  a  wuivT  of  the  benefit  of  sneh  honnt  Battle  t.  WeBtem  Union  Tel. 
Co.,  148  N  G.  480,  128  Am.  St.  Bep.  031.  Where  the  free  delivery 
limit  of  ,1  leltgnph  office  was  a  radins  of  half  a  mile,  it  was  held  in 
the  retent  i^sw  of  King  v.  Western  Union  Tel.  Co.,  SB  Ark.  402,  IJT 
S,  W.  521.  thit  the  telegntpb  company  was  not  liable  for  the  failure 
to  deliver  n  ttlegiam  some  aiz  or  eight  miles  in  the  country  when  only 
the  reguliir  fee  had  been  paid  for  the  delivery,  and  nothing  had  bees 
said  by  the  se&der  about  paying  the  costs  of  deliTMy. 
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PEINBERG  V.  STEARNS. 

[56  Fla.  279,  47  South.  797.] 

JUDGMENT  LIENS  and  the  Registry  Acts — ^Presuinptioii  tbat 
Ike  Purchase  is  Bona  Fide.— The  law  is  well  settled  that  nnder  oar 
recording  laws  sabseqaent  purchasers  and  creditors  acquiring  subse- 
quent liens  by  judgment  or  otherwise  without  notice  of  a  prior  unre- 
corded deed  will  be  protected  against  such  unrecorded  conveyance, 
onless  the  party  claiming  thereunder  can  show  that  such  subsequent 
purchaser  or  lien  creditor  acquired  his  title  or  lien  with  notice  of  such 
unrecorded  conveyance;  and  the  burden  of  showing  such  notice  is  upon 
the  party  claiming  under  such  unrecorded  conveyance.  All  of  the  pre- 
tamptions  in  such  a  case  are  in  favor  of  the  bona  fides  of  such  subse- 
qaent  purchaser  or  lien  creditor,  and  that  they  acquired  their  subse- 
quent title  or  lien  in  good  faith  and  without  notice  of  the  unrecorded 
prior  conveyance,     (p.  121.) 

JUDGMENT  AND  EZEOUTION  0BEDIT0B8,  Conflict  Be- 
tween and  Snbseqaent  Pnrchasers. — An  execution  creditor,  equally 
with  a  subsequent  purchaser,  is  protected  under  the  statute  against 
anrecorded  deeds,  and  in  order  to  deprive  such  judgment  creditor 
of  the  protection  of  the  recording  statute,  it  must  be  shown  that  he 
hid  notice  in  some  recognized  way  of  the  rights  of  the  party  claim- 
ing under  the  unrecorded  deed  at  the  time  of  the  rendition  of  his 
judgment,     (p.  121.) 

JUDGMENT,  Assignment  of  and  Its  Effect — ^Purchaser  iritb, 
Votlce  from  Purchaser  Without  Notice^ — The  assignment  of  a  judg- 
ment carries  with  it  the  cause  of  action  on  which  it  is  based,  together 
with  all  the  beneficial  interest  of  the  assignor  in  the  judgment  and 
tU  of  its  incidents.  Such  an  assignment  entitles  the  assignee  to  use 
every  remedy,  lien,  or  security  available  to  the  assignor  as  a  means 
of  enforcing  the  judgment.  And  if  in  such  a  case  the  judgment 
creditor  had  no  notice  of  an  unrecorded  deed  at  the  time  of  the 
rendition  of  his  judgment,  his  assignee  of  such  judgment  will  be 
protected  by  the  recording  statute  against  such  unrecorded  deed, 
even  though  such  assignee  had  knowledge  of  such  unrecorded  deed 
prior  to  his  purchase  of  such  judgment.  If  a  judgment  creditor  had 
no  notice,  either  actual  or  constructive,  of  an  unrecorded  deed  made 
by  the  judgment  debtor  to  another  before  rendition  of  such  judg- 
ment, it  is  immaterial  whether  a  purchaser  at  a  sale  under  the  judg- 
ment had  notice  of  such  unrecorded  deed  or  not.  A  purchaser  with 
aoties  from  a  purchaser  without  notice  takes  a  good  title,     (p.  122.) 
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NOTIOE  from  the  Oontiiiiiance  in  Poflflessioii  of  a  Tenant.— -Where 

land  in  possession  of  a  tenant  is  conveyed,  the  continued  possession 
of  the  tenant  of  the  grantee  is  not  constructive  notice  of  the  unre- 
corded deed.     (p.  122.) 

(Syllabi  by  the  court.) 
B.  C.  Love,  for  the  plaintiflf  in  error. 
No  appearance  for  the  defendant  in  error. 


TAYLOR,  J.  The  plaintiflf  in  error,  as  plaintiflf  below, 
brought  ejectment  in  the  circuit  court  of  Oadaden  county 
against  the  defendant  in  error,  as  defendant  below,  for  re- 
covery of  two  lots  located  in  the  town  of  Quincy  in  said 
county.  The  trial  resulted  in  a  verdict  for  the  plaintiflf,  but 
the  court  below  granted  the  defendant's  motion  for  new  trial 
and,  under  our  statute  permitting  it,  the  plaintiflf  brings  this 
order  here  for  review  by  writ  of  error. 

There  is  no  conflict  in  the  evidence,  which  in  substance 
makes  out  the  following  case :  On  the  sixth  day  of  November, 
1902,  one  R.  H.  Plant  recovered  a  judgment  in  the  circuit 
court  of  Gadsden  county  against  one  J.  W.  Mitchell,  who  was 
then,  so  far  as  the  public  records  showed,  the  owner  of  the 
lots  in  dispute.  Under  the  execution  issued  for  the  enforce- 
ment of  this  judgment  the  two  lots  in  dispute  were  levied 
upon  by  the  sheriflf  and  sold  at  public  sale  on  the  seventh  day 
of  December,  1903,  and  the  plaintiflf,  Harry  Feinberg,  became 
the  purchaser  thereof  at  said  sale,  and  on  the  last-mentioned 
date  took  a  deed  thereto  from  the  sheriflf.  The  said  Feinberg 
prior  to  such  sheriflf 's  sale  had  become  the  assignee  of  such 
judgment  for  a  valuable  consideration  paid  to  the  judgment 
creditor  Plant.  Under  this  sheriflf 's  deed  the  plaintiflf  Fein- 
berg claimed  title  to  the  lots. 

The  defendant  Steams  claimed  title  under  a  deed  from  the 
judgment  defendant,  J.  W.  Mitchell,  dated  the  seventeenth 
day  of  September,  A.  D.  1902,  but  this  deed  was  not  proven 
for  record  and  was  not  recorded  in  the  public  records  until 
the  fourth  day  of  November,  1903,  which,  it  will  be  observed, 
lacked  only  two  days  of  being  a  year  subsequently  to  the 
rendition  of  the  judgment  in  favor  of  Plant.  The  execution 
under  which  the  property  was  sold  was  issued  and  levied  on 
the  property  on  November  4,  1903,  and  it  is  a  significant  fact 
that  the  deed  to  *®*  Steams  was  on  that  day  proven  for 
record  and  recorded. 

On  the  day  of  sale  by  the  sheriflf  and  prior  thereto  the 
defendant  Steams,  through  his  attorney,  gave  oral  notice  to 
all  bystanders  and  bidders  attending  such  sale  that  he  owned 
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the  property  and  held  av  deed  thereto  executed  prior  to  the 
recovery  of  the  judgment  under  which  it  was  being  sold. 

The  defendant  Steams  never  went  into  actual  occupancy 
himself  of  said  property,  but  allowed  tenants  who  were  in 
possession  under  his  grantor  Mitchell  to  continue  in  pos- 
session thereof.  At  the  time  of  the  purchase  of  the  judgment 
from  Plant  by  the  plaintiff  Weinberg  the  latter  knew  that 
the  property  in  dispute  had  been  sold  by  Mitchell,  the  judg- 
ment debtor,  to  Stearns.  The  record  before  us  is  wholly 
silent  as  to  whether  or  not  B.  H.  Plant,  the  judgment  cred- 
itor, at  the  time  of  the  rendition  of  such  judgment,  had  any 
notice  or  knowledge  other  than  the  public  records  of  any  sale 
or  conveyance  of  such  property  by  Mitchell,  his  judgment 
debtor.  Neither  the  plaintiff  nor  defendant  at  the  trial  made 
any  effort  to  prove  any  such  notice  or  want  of  notice  to  Plant. 
Under  this  state  of  facts  the  trial  judge  charged  the  jury,  in 
snhstanee,  that  if  the  plaintiff  Feinberg  at  the  time  he  pur- 
chased the  judgment  from  Plant  had  notice  of  the  prior  sale 
and  conveyance  of  the  lots  by  Mitchell,  the  judgment  debtor, 
to  the  defendant  Steams,  then  the  burden  was  upon  the  plain- 
tiff Feinberg  of  proving  that  at  the  time  of  the  rendition  of 
such  judgment  Plant,  the  judgment  creditor,  did  not  have 
any  notice  or  knowledge  of  such  prior  sale  and  conveyance 
by  Mitchell  to  Steams.  This  feature  of  the  judge's  charge 
was  erroneous. 

The  law  is  well  settled  that  under  our  recording  laws 
subsequent  purchasers  and  creditors  acquiring  subsequent 
liens  by  judgment  or  otherwise  without  notice  of  a  prior 
*•  unrecorded  deed  will  be  protected  against  such  unre- 
corded conveyance  unless  the  party  claiming  thereunder  can 
show.that  such  subsequent  purchaser  or  creditor  acquired  his 
title  or  lien  with  notice  of  such  unrecorded  conveyance,  and 
the  burden  of  showing  such  notice  is  upon  the  party  claim- 
ing under  such  unrecorded  conveyance.  All  of  the  presump- 
tions in  such  a  case  are  in  favor  of  the  bona  fides  of  such 
subsequent  purchaser  or  lien  creditor,  and  that  they  acquired 
their  subsequent  title  or  lien  in  good  faith  and  without  notice 
of  the  prior  unrecorded  conveyance,  and  the  burden  is  on  the 
party  who  has  neglected  to  record  his  prior  title  to  show  that 
the  subsequent  purchaser  or  lien  creditor  has  acted  in  fraud 
of  his  rights  by  purchasiog  or  acquiring  his  lien  with  notice 
of  his  unrecorded  prior  conveyance:  Coleman  v.  Barklew, 
27  N.  J.  L.  357 ;  Busch  v.  Golden,  17  Conn.  594 ;  Ryder  v. 
Euah,  102  lU.  338 ;  Anthony  v.  Wheeler,  130  111.  128,  17  Am. 
St.  Sep.  281  (see  note  to  last  citation),  22  N.  E.  494;  Lampe 
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V.  Kennedy,  56  Wis.  249,  14  N.  W.  43;  Boggs  v.  Vamer, 
6  Watts  &  S.  (Pa.)  469;  Center  v.  Planters'  &  M.  Bank, 
22  Ala.  743 ;  Roll  v.  Rea,  50  N.  J.  L.  264,  12  Atl.  905 ;  Holmes 
V.  Stout,  10  N.  J.  Bq.  419 ;  Rogers  v.  Wiley,  14  HI.  65,  56  Am. 
Dec.  491 ;  Brown  v.  Volkening,  64  N.  Y.  76. 

In  the  case  of  Lusk  y.  Reel,  36  Fla.  418,  51  Am.  St.  Rep.  32, 
18  South.  581,  we  have  held  that  an  execution  creditor,  equally 
with  a  subsequent  purchaser,  is  protected  under  the  statute 
against  unrecorded  deeds,  and  that  in  order  to  deprive  such 
judgment  creditor  of  the  protection  of  the  recording  statute 
it  must  be  shown  that  he  had  notice  in  some  recognized  way 
,of  the  rights  of  the  party  claiming  under  the  unrecorded 
deed  at  the  time  of  the  rendition  of  his  judgment. 

It  is  further  well  settled  that  the  assignment  of  a  ***  judg- 
ment necessarily  carries  with  it  the  cause  of  action  on  which 
it  is  based,  together  with  all  the  beneficial  interest  of  the 
assignor  in  the  judgment,  and  all  its  incidents:  2  Freeman 
on  Judgmelits,  4th  ed.,  sec.  431,  and  authorities  cited.  Such 
an  assignment  entitles  the  assignee  to  use  every  remedy,  lien 
or  security  available  to  the  assignor  as  a  means  of  enforcing 
the  judgment:  Chilstrom  v.  Bppinger,  127  Cal.  326,  78  Am. 
St.  Rep.  46  (and  cases  cited  in  note  on  page  49),  59  Pac.  696; 
Schlieman  v.  Bowlin,  36  Minn.  198,  30  N.  W.  879. 

In  the  case  of  Doyle  v.  Wade,  23  Fla.  90,  11  Am.  St.  Rep. 
334,  1  South.  516,  it  is  held  that  if  a  judgment  creditor  had 
no  notice,  either  actual  or  constructive,  of  an  unrecorded  deed 
made  by  the  judgment  debtor  to  another  before  the  rendition 
of  such  judgment,  it  is  immaterial  whether  a  purchaser  at  a 
sale  under  the  judgment  had  notice  of  such  unrecorded  deed 
or  not,  and  that  a  purchaser  with  notice  from  a  purchaser 
without  notice  takes  a  good  title. 

In  the  case  of  Stockton  v.  National  Bank  of  Jacksonville, 
45  Fla.  590,  24  South.  897,  it  is  held  that  where  land  in 
possession  of  a  tenant  is  conveyed,  the  continued  possession 
of  the  tenant,  as  tenant  of  the  grantee,  is  not  constructive 
notice  of  the  unrecorded  deed.  The  proo&  here  show  that  the 
tenants  of  the  grantor  in  the  unrecorded  deed  continued  in 
possession  for  some  time  after  the  rendition  of  Plant's  judg- 
ment, so  that  no  notice,  either  actual  or  constructive,  resulted 
from  such  possession  to  Plant,  the  judgment  creditor,  of  such 
unrecorded  deed. 

Judgment  creditors  having  the  same  protection  under  the 
recording  statute  as  subsequent  purchasers,  the  superior 
rights  of  a  judgment  creditor  as  against  an  unrecorded  deed 
executed  by  the  judgment  debtor,  of  which  he  had  no  notice. 


June,  1908.]  Feinbebo  i;.  Steabns.  123 

either  actual  or  coDstmctiye,  at  the  time  '^  of  the  rendition 
of  his  judgment,  will  pass  by  an  assignment  of  such  judgment, 
even  though  the  assignee  thereof  had  notice  of  the  existence 
of  such  imrecorded  deed  at  the  time  of  the  assignment;  and 
the  fact  of  such  an  assignment  under  the  circumstances  men- 
tioned does  not  shift  the  burden  of  proof  from  the  party 
claiming  under  the  prior  unrecorded  deed  upon  such  assignee 
to  show  that  his  judgment  creditor  assignor  was  without  notice 
of  such  unrecorded  deed. 

The  verdict  of  the  jury  was  right  under  the  facts  in  proof, 
notwithstanding  the  erroneous  feature  herein  pointed  out  in 
the  judge's  charge,  and  the  court  below  erred  in  setting  such 
verdict  aside  and  in  granting  the  new  trial.  The  judgment 
of  the  court  below  is  hereby  reversed  and  the  cause  is  re- 
manded, with  directions  for  the  entry  of  judgment  in  favor 
of  the  plaintiff  below  upon  the  verdict  rendered,  unless  a 
motion  in  arrest  of  judgment,  or  for  judgment  non  obstante 
veredicto,  shall  be  made  and  prevail.  The  cost  of  this  writ 
of  error  to  be  taxed  against  the  defendant  in  error. 

Hooker  and  ParkhUl,  JJ.,  concur. 

Shackleford,  C.  J.,  and  Ciockrell  and  Whitfield,  JJ.,  concur 
in  the  opinion. 


The  Bights  of  a  Judgment  Creditor  as  aniiut  the  holder  of  an  nnre- 
eorded  d^d  are  eonsid^ed  in  the  note  to  Flint  v.  Cfaaloupka,  117  Ana. 
8t  Bep.  777. 

The  Burden  of  Proving  that  One  ie  an  Innocent  Purchaser  without 
notice  of  a  prior  unrecorded  deed  is  considered  in  Bell  ▼.  Pleasant, 
145  Cal.  410,  104  Am.  St.  Bep.  61,  and  cases  cited  in  the  cross-refer- 
ence note  thereto. 

The  Effect  of  the  Assignment  of  Judgments  is  the  subject  of  a  note 
to  Chilstrom  v.  Eppinser,  78  Am.  8t.  Bep.  47.  As  to  priority  among 
the  assignees,  see  Alden  v.  White,  32  Ind.  App.  671,  102  Ant  St. 
Bep.  261;  Davis  v.  BoUer,  106  Ya.  46,  117  Am.  St.  Bep.  977. 
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GRAHAM  V.  TUCKER. 

[56  71a.  307,  47  South.  563.] 

MARRTFiT)  WOMEN,  Effect  of  Oonstitatioiial  and  Statutory 
ProvlBloiu. — The  effect  of  the  constitution  and  statutes  of  Florida 
respecting  a  married  woman  is  not  to  place  her  in  the  position  of  a 
feme  sole,  but,  on  the  contrary,  her  common-law  status  remains,  except 
to  the  extent  it  has  been  modified  hj  the  provisions  of  such  con- 
stitution and  statutes.     (By  the  editor.)     (pp.  126,  128.) 

MARRTFiD  WOMAN,  Liability  of  for  Tort. — A  married  woman, 
the  owner  of  statutory  separate  real  estate,  upon  which  is  located  a 
swimming-pool  and  bath-houses,  conducted  by  the  husband  and  wife 
as  a  public  resort,  is  sued  jointly  with  her  husband  for  damages  in 
tort  by  a  party  who  was  injured  while  lawfully  using  said  premises, 
by  his  feet  slipping  and  falling  on  his  left  leg  upon  the  projecting 
points  of  planks  alleged  to  have  been  negligently  left  uneven.  Held, 
that  under  the  constitution  and  laws  of  Florida,  under  the  circum- 
stances stated,  the  married  woman  is  not  liable  in  an  action  of  tort, 
(pp.  129,  130.) 

(Syllabi  by  the  court,  except  where  stated  to  be  by  the  editor.) 

H.  S.  Hampton  and  W.  T.  Martin,  for  the  plaintiffs  in 
error. 

Thomas  Palmer,  for  the  defendant  in  error. 

«>»  HOOKER,  J.  In  July,  1907,  the  plaintiff  in  error, 
hereinafter  called  the  plaintiff,  filed  an  amended  declaration 
against  the  defendants  in  error  in  the  circuit  court  of  Hills- 
borough county,  in  the  following  language:  '* Prank  T. 
Graham,  by  his  attorneys,  W.  T.  Martin  and  Davis  &  Hamp- 
ton, files  this  his  amended  declaration  by  leave  of  the  court 
first  had  and  obtained,  and  sues  Virginia  Tucker  and  James 
F.  Tucker,  her  husband,  in  an  action  of  case,  damages  three 
thousand  dollars,  for  that  whereas  heretofore,  to  wit,  on  or 
about  the  fourteenth  day  of  July,  A.  D.  1906,  the  said  Vir- 
ginia Tucker  was  the  owner  of  certain  premises  situated  in 
the  county  of  Hillsborough  and  state  of  Florida,  on  which 
were  located  a  certain  swimming-pool  and  bath-houses,  the 
said  property  being  the  separate  statutory  property  of  the 
defendant,  Virginia  Tucker,  a  married  woman,  whose  husband 
is  James  F.  ®^^  Tucker,  the  defendant  herein;  that  on  said 
premises  on  said  date  the  said  defendants  were  conducting  a 
certain  swimming-pool,  or  public  bathing  place,  where  the 
public  were  invited  to  enter  and  for  certain  hire  and  reward 
were  allowed  to  bathe  in  said  pool,  the  same  being  a  public 
resort.  And  plaintiff  avers  that  while  conducting,  the  said 
public  bathing  resort  the  said  defendants,  in  fitting  up  the 
said  premises  for  the  use  of  the  public,  disregarding  their 
duty  to  provide  safe  premises  by  law,  so  negligently  and  care- 
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lesBly  constructed  and  equipped  said  premises  that  divers 
planks,  the  flooring  of  the  walkway  surrounding  said  pool, 
were  uneven  and  the  ends  of  the  same  were  allowed,  to  pro- 
ject over  the  side  of  said  pool,  the  same  constituting  a  dan- 
gerous projection  to  persons  using  said  pool  in  the  ordinary 
way  or  walking  along  said  walkway,  and  the  condition  of  said 
premises  was  known  to  the  said  defendants,  or  could  have 
been  known  by  the  exercise  of  ordinary  care,  but  was  un- 
known to  the  plaintiff. 

''Plaintiff  avers  that  on  said  date,  while  he  waa  lawfully 
using  the  said  premises  and  walking  along  said  walk  around 
said  pool  provided  for  the  public,  and  without  negligence  on 
his  part,  his  feet  slipped  on  the  wet  flooring  of  said  walkway 
and  he  was  precipitated  in  said  pool ;  that  in  falling  his  left 
leg  came  in  contact  with  one  of  the  projecting  points  of  said 
planks  which  .were  uneven  and  had  been  allowed  to  project 
over  said  bath-pool,  and  from  the  effect  of  which  his  left  leg 
was  then  and  there  bruised,  cut  and  wounded  by  means  of 
which  he  became  sick  and  sore,  and  from  thence  for  a  period 
of  several  months  was  confined  to  his  bed  from  said  injuries; 
the  plaintiff  avers  that  he  has  been  compelled  to  pay  out  a 
large  suia  of  money  for  physicians'  services  and  for  medicine 
in  an  effort  to  rid  himself  of  the  injury  caused  by  the  neg- 
ligence of  the  defendant,  and  in  addition  **^  thereto  was 
comx>elled  to  submit  to  two  surgical  operations  in  order  to 
effect  a  cure  of  the  injury  above  set  forth ;  wherefore  plain- 
tiff says  he  has  been  injured  and  sustained  damages  to  the 
sum  of  three  thousand  dollars,  and  therefore  brings  this 
suit.'* 

This  amended  declaration  was  demurred  to,  and  the  sub- 
stantial matters  to  be  argued  were,  among  others,  that,  first, 
the  declaration  does  not  state  a  cause  of  action ;  second,  that 
a  married  woman  cannot  be  sued  at  common  law  for  a  tort 
such  as  that  complained  of;  third,  that  under  the  constitu- 
tion and  laws  of  Florida,  a  married  woman's  property  can- 
not be  subjected  to  a  judgment  such  as  that  sought  for; 
fourth,  that  under  the  laws  of  Florida  the  husband  has  the 
sole  control  of  her  real  property,  and  is  alone  responsible 
for  torts  committed  thereby. 

The  demurrer  was  sustained  and  a  judgment  entered 
for  the  defendants.  To  review  this  judgment  a  writ  of 
error  was  sued  out.  The  assignments  of  error  here  are,  first, 
that  the  court  erred  in  sustaining  the  demurrer,  and,  second, 
that  it  erred  in  entering  judgment  for  the  defendants. 
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The  sole  question  presented  and  urged  here  by  the  plain- 
tiff is  whether  a  married  woman  is  liable  under  the  constitu- 
tion and  laws  of  Florida  in  an  action  for  a  tort  such  as  is 
described  in  the  declaration.  The  only  decision  of  this 
court  cited  to  sustain  the  contention  that  she  is  so  liable  is 
the  case  of  Prentiss  v.  Paisley,  25  Fla.  927,  7  South.  56,  7 
L.  B.  A.  640.  In  this  case  the  court  held  that  a  married 
woman  is  personally  liable  for  her  wrongful  civil  acts 
or  actual  torts  (italics  ours)^  including  frauds,  not  growing 
out  of  or  founded  upon,  or  directly  connected  with,  or  a 
part  of,  or  the  means  of  effecting  a  contract  which  she  has 
undertaken  to  make;  and  she  may  be  sued  jointly  with  the 
husband  in  respect  to  such  acts,  or  separately  if  she  surviyes 
him.  His  liability  for  her  *^^  torts  is  a  result  of  the  mere 
fact  that  by  the  common-law  rules  a  suit  cannot  be  main- 
tained against  the  wife  alone  during  her  coverture.  If 
before  or  pending  the  action  she  dies,  the  right  of  action 
against  him  fails.  Whenever  her  coverture  avoids  the  con- 
tract it  is  likewise  a  bar  to  a  personal  recovery  for  the 
fraud,  and  this  cannot  be  overcome  by  suing  ex  delicto." 
One  of  the  cases  eited  in  support  of  this  view  is  the  case  of 
Liverpool  A.  L.  Assn.  v.  Phirhirst,  9  Ex.  422,  which  seems 
to  be  generally  treated  as  a  leading  case.  In  Prentiss  v. 
Paisley,  25  Fla.  927,  7  South.  56,  7  L.  R.  A.  640,  there  is  not 
the  slightest  intimation  that  the  liability  of  a  married 
woman  for  her  torts  is  in  any  way  enlarged  or  affected  by 
the  constitution  or  laws  of  Florida  changing  the  common 
law  as  to  her  ownership  of  a  separate  legal  estate  and  giving 
her  power  to  make  certain  specified  contracts  with  reference 
thereto,  and  making  the  same  liable  in  invitum  in  equity  to 
certain  specified  debts.  It  is  uniformly  held  by  this  court 
that  these  constitutional  and  statutory  changes  do  not  make 
her  liable  to  a  personal  judgment  or  decree,  unless  it  may  be 
that  the  statute  allowing  her  to  be  made  a  ifree  dealer  would 
have  that  effect:  Prentiss  v.  Paisley,  25  Fla.  927,  7  South. 
56,  7  L.  B.  A.  640 ;  First  Nat.  Bank  of  Pensacola  v.  Hirsch- 
kowitz,  46  Fla.  588,  35  South.  22 ;  2  Bishop  on  Law  of  Mar- 
ried Women,  sec.  265.  This  court  in  the  case  of  Mercantile 
Exchange  Bank  v.  Taylor,  51  Fla.  473,  41  South.  22,  under- 
took to  distinguish  between  those  contracts  of  sale,  transfer 
and  conveyance  which  a  married  woman  may  make  under 
our  statutes,  and  which  may  be  enforced  against  her,  and 
those  obligations  which  a  court  of  equity  is  authorized  by 
the  constitution  to  enforce  in  invitum  against  her  separate 
legal  estate.    It  has  never  been  held  by  this  court  that  the 
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effect  of  our  constitutional  provisions  and  statutes  is  to  place 
a  married  woman  in  the  position  of  a  feme  sole,  but,  on  the 
contrary,  that  her  common-law  ***  status  remains  except 
to  the  extent  it  has  been  modified  by  these  provisions  and 
statutes:  Micou  v.  McDonald,  55  Fla.  776,  46  South.  291. 

In  the  case  of  Liverpool  A.  L.  Assn.  v.  Phirhirst,  9  Ex. 
422,  it  was  held  that  a  feme  covert  is  responsible  for  all 
torts  committed  by  her  during  coverture,  and  the  husband 
must  be  joined  as  a  defendant;  and  consequently  they  are 
liable  for  frauds  committed  by  her  as  for  other  personal 
wrongs ;  and  when  the  fraud  is  directly  connected  with  the 
contract  with  the  wife,  or  is  the  means  of  eflPecting  it, 
and  parcel  of  the  same  transaction,  the  wife  cannot  be  re- 
sponsible, and  the  husband  be  sued  for  it  together  with  the 
wife." 

In  Head  v.  Briscoe,  5  Car.  &  P.  484,  it  was  held  that  a 
husband  was  liable  for  a  slander  perpetrated  by  his  wife 
though  he  was  living  apart  from  her. 

In  the  case  of  Woodward  v.  Barnes,  46  Vt.  332,  14  Am. 
Bep.  626,  it  is  held  that  husband  and  wife  are  not  jointly 
hable  for  these  torts  of  the  wife  which  are  founded  on  her 
contracts,  and  it  is  said:  ''The  general  principle,  that  for 
the  torts  or  frauds  of  the  wife  an  action  may  be  sustained 
against  her  and  her  husband,  applies  only  to  torts  simpliciter, 
or  cases  of  pure,  simple  tort,  and  not  where  the  substantive 
basis  of  the  tort  is  the  contract  of  the  wife":  See  1  Bishop 
on  Law  of  Married  Women,  sec.  905;  2  Bishop  on  Law  of 
Married  Women,  sec.  261 ;  Schouler's  Domestic  Relations,  5th 
cd.,  sec.  76 ;  Henley  v.  Wilson,  137  Cal.  273,  92  Am.  St.  Rep. 
160,  and  note,  70  Pac.  21,  58  L.  R.  A.  941. 

In  the  case  of  Simpson  v.  Bowden,  33  Me.  549,  it  is  held 
that  the  law  will  not  imply  a  contract  in  a  case  where  the 
parties  cannot  legally  make  an  express  contract. 

In  the  case  of  Chase  v.  Second  Avenue  R.  R.  Co.,  97  N.  Y. 
384,  49  Am.  Rep.  531,  it  is  held  that  *'an  implied  contract 
is  one  which  the  law  infers  from  the  facts  and  circumstances 
of  the  case ;  but  it  will  not  be  inferred,  so  far  as  I  can  con- 
ceive, ***  in  any  case  where  an  express  contract  would  for 
any  reason  be  invalid":  15  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  1078. 

It  may  be  doubtful  whether  this  statement  of  the  law  is 
entirely  correct.  Bishop  treats  it  under  the  title  of  **  Con- 
tracts Created  by  Law."  He  says:  **When  the  law  lays  on 
one  a  duty  to  another,  it  creates  a  promise  from  the  former 
to  the  latter  to  discharge  the  duty.   The  limit  of  the  doctrine 
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is,  that  where  from  the  nature  of  the  case,  not  merely  from 
inability  of  the  party,  there  could  not  be  a  contract  in  fact, 
the  law  does  not  undertake  to  create  the  impossible": 
Bishop  on  Contracts,  2d  ed.,  sees.  182-186,  incl.  So  he  shows 
that  though  the  contract  of  a  minor  or  insane  person 
for  necessaries  on  agreed  terms  would  not  be  binding,  yet 
the  party  who  furnishes  the  goods  may  recover  of  the  one 
liable  in  law  to  pay,  not  what  the  contract  provides,  though 
it  may  be  looked  to,  but  what  they  were  reasonably  worth : 
Bishop  on  Contracts,  2d  ed.,  sees.  182-186,  incl. 

In  the  case  of  Marye  v.  Boot,  27  Fla.  453,  8  South.  636, 
this  court  had  occasion  to  critically  examine  the  constitu- 
tional and  statutory  provisions  then  and  now  existing,  con- 
ferring upon  married  women  certain  property  rights  which 
she  did  not  have  at  common  law.  The  result  of  that  de- 
cision is  that  the  statute  providing  the  property  of  a  wife 
shall  remain  in  the  care  and  management  of  the  husband, 
that  he  shall  not  charge  for  the  management,  nor  shall  the 
wife  be  entitled  to  sue  her  husband  for  the  rent,  hire,  issues, 
proceeds  or  profits  of  her  said  property,  is  not  in  conflict 
with  the  constitutional  provision  that  all  property,  both  real 
and  personal,  of  the  wife  owned  by  her  before  marriage  or 
acquired  afterward  by  gift,  devise,  descent  or  purchase  shall 
be  her  separate  property,  and  not  liable  for  the  debts  of  her 
husband.  The  present  constitutional  provision,  section  1, 
article  11,  of  the  constitution  of  1885,  modifies  the  former 
(that  of  1868)  ®^*  in  that  she  may  make  her  separate  prop- 
erty liable  for  her  husband's  debts  by  her  consent  given  by 
some  instrument  in  writing  executed  according  to  the  law 
respecting  conveyances  by  married  women.  The  second  sec- 
tion of  said  article  also  provides  how  her  separate  property 
may  be  charged  in  equity  for  certain  obligations.  If  the 
statute  giving  the  husband  the  care  and  management  of  a 
wife's  property  was  not  in  conflict  with  the  constitution  of 
1868  (and  to  that  extent  we  approve  the  views  of  the  court 
in  that  case),  it  is  not  perceived  that  it  would  violate  that 
of  1885:  Fritz  v.  Fernandez,  45  Fla.  318,  34  South.  315; 
Bawls  V.  Tallahassee  Hotel  Co.,  43  Fla.  288,  31  South.  237. 
A  married  woman,  it  is  true,  has  been  given  some  additional 
statutory  rights  since  the  decision  in  Marye  v.  Boot,  27  Fla. 
453,  8  South.  636 — such  as  the  right  to  her  earnings  and 
wages  and  the  right  to  bring  suit  or  actions  for  or  concern- 
ing her  real  estate  without  joining  her  husband  or  next 
friend :  Gen.  Stats.  1906,  sees.  2591,  2593.  Section  2594  also 
provides  that  specific  performance  may  be  decreed  against 
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a  married  woman.  We  are  not  called  upon  to  say  what 
wonld  be  the  effect  of  the  rennnciation  by  the  husband  of 
his  statutory  right  to  manage  and  control  his  wife's  prop- 
erty: See  Fritz  v.  Fernandez,  45  Ma.  318,  34  South.  315. 
We  can  discover,  however,  neither  in  the  constitution  nor 
statutes  any  purpose  to  remove  generally  all  her  common- 
law  disabilities,  but  only  those  specifically  mentioned;  nor 
any  purpose  to  make  her  liable  for  those  torts  for  which  she 
was  not  liable  at  common  law.  In  several  states  a  married 
woman  has  either  by  statute  or  constitutional  provision  been 
placed  upon  the  legal  footing  of  a  feme  sole,  and  she  is, 
therefore,  held  liable  for  her  torts.  In  some  the  statutes 
expressly  provide  she  shall  be  so  liable :  Norris  v.  Corkill,  32 
Kan.  409,  49  Am.  Rep.  489,  4  Pac.  863,  17  L.  B.  A.  521; 
Quilty  V.  Battle,  135  N.  Y.  201,  32  N.  E.  47 ;  Strouse  v.  Leipp, 
101  Ala.  433,  46  Am.  St.  Rep.  122,  and  note ,  14  »*«^  South. 
667,  23  L.  B.  A.  622 ;  Henley  v.  Wilson,  92  Am.  St.  Rep.  169, 
note. 

We  have  noticed  two  cases  in  which  it  is  held  that,  under 
the  common  law,  as  well  as  under  the  statutes  which  au- 
thorize a  married  woman  to  own  and  control  property,  she 
is  liable  for  a  tort  conuhitted  in  the  management  of  such 
property.  One  is  the  case  of  Mayhew  v.  Burns,  103  Ind. 
328,  2  N.  E.  793,  and  the  other  is  the  case  of  Flesh  v.  Lind- 
say, 115  Mo.  1,  37  Am.  St.  Rep.  374,  21  S.  W.  907.  In  the 
first  ease,  the  tort  consisted  in  making  an  excavation  caus- 
ing a  pitfall  into  which  the  plaintiff  fell.  The  maxim  ''sic 
utere,"  etc.,  is  applied,  and  it  is  said  she  was  liable  at  com- 
mon law  as  well  as  under  the  statute.  In  the  second  case 
the  tort  grew  out  of  the  negligent  repairing  of  a  party-wall 
between  the  property  of  a  married  woman  and  another.  It 
was  held  that  she  was  liable  both  under  the  statute  and  at 
common  law.  But  as  a  married  woman  could  not  own,  con- 
trol and  manage  a  separate  legal  estate  at  common  law,  we 
cannot  understand  the  conclusions  of  these  courts  which  are 
unsupported  by  any  authority  directly  in  point.  The  erec- 
tion and  maintenance  of  a  party-wall  is  a  matter  of  contract 
unless  required  by  statute  (22  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  240),  and  we  have  seen  no  authority  holding  a  married 
woman  liable  for  a  tort  based  on  a  contract.  Our  court,  as 
we  have  seen,  has  decided  the  contrary:  Prentiss  v.  Pais- 
ley, 25  Fla.  927,  7  South.  56,  7  L.  R.  A.  640.  There  is  an 
analogy  between  the  common-law  disability  of  a  married 
woman  and  that  of  an  infant,  and  while  both  are  liable  for 
pure  torts,  we  have  seen  no  case  which  holds  either  liable 
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for  an  injury  due  to  lack  of  skill  and  experience:  22  Cyc. 
621. 

We  find  no  authority  holding  a  married  woman  liable 
*^^  for  a  tort  under  the  circumstances  stated  in  the  declara- 
tion. 

The  judgment  of  the  circuit  court  is  affirmed. 

All  concur,  except  Parkhill,  J.,  disqualified,  who  takes  no 
part. 
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XL  LiabUity  for  Torts  at  Ck>mmon  Law. 

a.  Torts  Committed  iii  Presence  or  Absence  of  Husband,  182. 

b.  ToTtB  Committed  by  Wife  in  Conjunction  witb  Husband,  ISi. 
c  Torts  Committed  by  Husband  or  Others  as  Agent  or  Servant 

of  Wife,  135. 

d.  Torts  Committed  WhUe  a  Feme  Sole,  137. 

e.  Distinction  Observed  Between  Simple  Torts  and  Those  Aris- 

ing from  Contractual  Belatlons,  138. 

f.  Beasons  Assigned  for  tbe  Common-law  Bule  on  the  Subject^ 

144. 

g.  Joinder  of  Both  Husband  and  Wife  as  Defendants,  147. 

h.  Effect  of  Death  of  Husband  or  Wife  Before  Benditioa  of 
Judgment,  147. 

in.  LiabUity  for  Torts  Under  the  Married  Women  Statutes. 

a.  Bepeal  of  the  Common-law  Bule  by  Implication,  149. 

b.  Abrogation  of  the  Common-law  Bule  by  Express  Bepeal,  157. 

c.  Torts  Arising  from  the  Management  and  Control  of  Wife's 

Separate  Estate,  157. 

d.  Torts  not  Connected  with  Wife's  Separate  Estate,  169. 

L    Status  of  Married  Women  at  Common  Law. 

A  married  woman,  in  her  dealings  with  the  world,  is  held  to  the 
observance  of  that  good  faith  to  which  others  are  bound.  The  pro- 
tection which  her  coverture  affords  her  is  for  the  prevention  of  fraud, 
and  she  should  not  thereby  be  enabled  with  impunity  to  defraud 
others:  Bucknor's  Estate,  136  Pa.  23,  20  Am.  St.  Bep.  891,  19  Atl. 
1069;  Chilton  v.  Braiden's  Admx.,  67  U.  S.  458,  17  L.  ed.  304.  Under 
the  common  law  the  husband  and  wife  were  deemed  one  person:  Zeliff 
▼.  Jennings,  61  Tex.  458. 

"At  common  law,"  said  the  court  in  Flesh  v.  Lindsay,  115  Mo.  1, 
37  Am.  St.  Bep.  374,  21  S.  W.  907,  "the  husband  had  almost  absolute 
control  over  the  wife's  person;  was  entitled,  as  a  result  of  their  mar-. 
riage,  to  her  society,  services,  and  earnings,  to  her  goods  and  chat- 
tels; had  a  right  to  reduce  her  choses  in  action  to  possession  during^ 
her  life;  could  collect  the  rents  and  profits  of  her  real  estate,  and 
had  entire  control  over  her  property.  She  was  bound  to  obey  him, 
was  incapable  of  making  contracts  except  for  necessaries,  so  that  in 
law  they  were  regarded  as  but  one  person.    As  a  necessary  conse- 

*SKFEBENCnfiS  TO  MONOORAPHIG  NOTES. 
Torts  of  married  women:   88  Am.  Dec.  776;  2  Am.  St'.  Rep.  579. 

Liability  of  a  buiband  for  the  torts  of  his  wife:  6  Am.  Dec.  106;  02  Am.  St. 
Rep.  164. 
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qnenee  he  alone  wu  liable  for,  and  eonld  be  sned  for,  her  torts  and 
f rands  committed  daring  eovertnre  in  his  presence  or  by  procurement; 
otherwise  they  were  jointly  liable,  and  mast  be  so  sued.  The  only 
torts  for  which  the  wife  could  be  sued  at  common  law,  and  judgment 
rendered  against  her,  and  jointly  with  her  husband,  were  torts  un- 
mixed with  any  element  of  contract,  such  as  an  assault,  libel,  slander, 
ssd  the  like:  Keen  ▼.  Hartman,  48  Pa.  497,  86  Am.  Dec.  606,  88  Am. 
Dec  472;  2  Bishop  on  Married  Women,  sec.  256;  Cooley  on  Torts,  115; 
Schooler  on  Domestic  Relations,  102,  103.  And  even  then  she  was 
not  liable  unless  the  tort  was  committed  out  of  the  presence  of  the 
husband,  and  without  his  order  or  consent;  otherwise  he  alone  was 
liable  under  the  presumption  that  she  was  induced  to  commit  them 
under  his  coercion:  Alexander  v.  Lydick,  80  Mo.  341;  Ball  v.  Bennett, 
21  Ind.  427,  83  Am.  Dec.  356;  2  Kent's  Commentaries,  10th  ed.,  143; 
Carleton  v.  Haywood,  49  N.  H.  314." 

But  this  legal  relationship  of  husband  and  wife  is  not  sustained 
by  modem  conditions  which  have  emancipated  the  wife  both  in  re- 
spect to  her  personal  and  property  rights.  Her  modern  status  is  well 
shown  by  the  court  in  Schuler  v.  Henry,  42  Colo.  367,  94  Pac.  360, 
14  L.  B.  A,,  N.  S.,  1009,  wherein  the  court  said:  "It  is  said  by  the 
eouit  in  Martin  v.  Bobson,  65  HI.  129,  16  Am.  Rep.  578:  'A  liability 
which  has  for  its  consideration  rights  conferred  should  no  longer 
exist  when  the  consideration  has  failed.  If  the  relations  of  husband 
tad  wife  have  been  so  changed  as  to  deprive  him  of  all  right  to  her 
property,  and  to  the  control  of  her  person  and  her  time,  every  prin- 
ciple of  right  would  be  violated  to  hold  him  still  responsible  for  her 
conduct.  If  she  is  emancipated,  he  should  no  longer  be  enslaved. 
....  So  long  as  the  husband  was  entitled  to  the  property  of  the 
wife  and  to  her  industry,  so  long  as  he  had  power  to  direct  and 
control  her  and  thus  prevent  her  from  the  commission  of  torts,  there 
was  some  reason  for  his  liability.  The  reason  has  ceased.  The 
ancient  landmarks  are  gone.  The  maxims  and  authorities  and  adjudi- 
cations of  the  past  have  faded  away.  The  foundations  hitherto 
deemed  00  essential  for  the  preservation  of  the  nuptial  contract  and 
the  maintenance  of  the  marriage  relation  are  crumbling.  The  unity 
of  husband  and  wife  has  been  severed.  They  are  now  distinct  per- 
sons, and  may  have  separate  legal  estates,  contracts,  debts  and  in- 
juries  So  diverse  are  the  rights  and  interests,  the  duties,  obli- 
gations, and  disabilities  of  husband  and  wife  now,  that  it  would  be 
most  unreasonable  to  hold  him  still  liable  for  the  torts  committed 

without  his  presence  and  without  his  consent' or  approbation 

They  are  not  one  as  heretofore.  They  are  one  in  name,  and  are  bound 
by  solemn  contract,  sanctioned  by  both  divine  and  human  law,  to 
mutual  respect;  should  be  of  the  same  household,  and  one  in  love 
and  affection.  But  a  line  has  been  drawn  between  them,  distinct  and 
ineffaceable,  except  by  legislative  power.  His  legal  supremacy  is 
gone,  and  the  scepter  has  departed  from  him':  Martin  v.  Bobson, 
65  HL  129,  16  Am.  Bep.  578.  These  words  truly  state  the  legal  rela- 
tionship of  husband  and  wife  as  it  exists  in  Colorado.  Since  they 
were  written  the  statutes  of  this  state  have  been  broadened,  until  now 


132  American  State  Beports,  Vol.  131.       [Florida, 

there  is  searcelj  a  eemblanee  of  the  eommon-law  reeiprocal  liabilitiM 
and  duties  remaining.  The  decision  in  the  ease  of  Martin  ▼.  Bobson 
has  been  followed  by  the  eases  of  Morris  y.  Gorkill,  32  Kan.  409, 
49  Am.  Bep.  489,  4  Pae.  862;  Harris  ▼.  Webster,  58  N.  H.  481;  Lane 
V.  Bryant,  100  Ky.  138,  37  8.  W.  584,  36  L.  B.  A.  709;  Calmer  ▼. 
Wilson,  13  Utah,  129,  57  Am.  St.  Bep.  713,  44  Pae.  833;  Goken  ▼. 
Dallugge,  72  Neb.  16,  99  N.  W.  818,  101  N.  W.  244,  103  N.  W.  287, 
9  Ann.  Gas.  1222.  These  decisions  are  based  upon  the  principle  that 
where  the  reason,  which  is  the  spirit  and  soul  of  the  law,  fails,  the 
law  fails.  We  regard  them  as  logical,  forceful,  and  just,  and  we 
desire  to  be  in  line  with  them.'' 

n.    Liability  for  Torts  at  Oommon  Law. 

&    Torts  Oommltted  in  Presence  or  Absence  of  Husband. — ^At  the 

common  law  where  a  tort  is  committed  by  the  wife  in  the  presence 
of  the  husband  it  is  presumed  to  have  been  committed  by  his  coercion, 
and  she  will  not  be  liable  therefor  unless  such  presumption  is  re- 
butted: Brazil  y.  Moran,  8  Minn.  236  (Gil.  205),  83  Am.  Dec  772; 
Smith  V.  Schoene,  67  Mo.  App.  604;  State  ▼.  Gamp,  41  N.  J.  L.  306; 
Emmons  v.  Stevane,  73  N.  J.  L.  349,  64  Atl.  1014  (reversed  on  other 
points  in  73  Atl.  544);  Lansing  v.  Holdridge,  58  How.  Pr.  449;  Gassin 
V.  Delany,  38  N.  Y.  178;  Wheeler  Sb  Wilson  Mfg.  Go.  y.  Heil,  115 
Pa.  487,  2  Am.  St.  Bep.  575,  8  Atl.  616;  McKeown  v.  Johnson,  1 
McGord,  578,  10  Am.  Dec.  698.  This  presumption  in  many,  if  not  in 
most,  cases  rests  upon  a  slender  basis  of  fact,  but  generally  preTails 
owing  to  the  inherent  difficulty  of  proving  that  it  was  not  well 
founded:  Blakeslee  v.  Tyler,  55  Gonn.  397,  11  Atl.  855.  The  pre- 
sumption of  coercion  of  the  wife  arising  from  the  commission  of  a 
tort  in  the  presence  of  the  husband  may  be  rebutted  by  evidence  that 
she  was  not  in  fact  coerced:  Ferguson  v.  Brooks,  67  Me.  251;  Shane 
v.  Lyons,  172  Mass.  199,  70  Am.  St.  Bep.  261,  51  N.  £.  976;  Miller  v. 
Sweitzer,  22  Mich.  391;  Smith  v.  Schoene,  67  Mo.  App.  604;  Wagoner 
V.  Bill,  19  Barb.  321;  Gassin  v.  Delany,  38  N.  T.  178;  Appeal  of 
Franklin's  Admr.,  115  Pa.  534,  2  Am.  St.  Bep.  583,  6  Atl.  70. 

The  wife  is,  however,  liable  for  a  tort  committed  by  her  voluntarily 
and  without  the  coercion  of  her  husband:  Mahoney  v.  Boberta,  86 
Ark.  130,  110  S.  W.  225;  Grawford  v.  Doggett,  82  Tex.  139,  27  Am. 
St.  Bep.  859,  17  S.  W.  929.  There  is  no  legal  presumption  that  acta 
done  by  a  wife  in  her  husband's  absence  are  done  under  his  coercion 
or  control:  Heckle  v.  Lurvey,  101  Mass.  344,  3  Am.  Bep.  366.  But 
a  husband  and  wife  may  be  jointly  sued  for  a  tort  committed  by 
both  of  them  if  she  did  not  act  by  his  coercion:  Handy  v.  Foley, 
121  Mass.  259,  23  Am.  Bep.  270.  Though  a  contrary  rule  has  been 
declared  in  Missouri:  Daily  v.  Houston,  58  Mo.  361.  In  Louisiana  it 
is  said  that  a  married  woman  is  responsible  eiviliter  for  her  wrong- 
ful acts  even  when  done  in  the  presence  of  her  husband:  Glement  t. 
Wafer,  12  La.  Ann.  599. 

"The  authorities  are  clear,"  said  the  court  in  the  leading  case  of 
Gassin  v.  Delany,  38  N.  T.  178,  "that  when  a  tort  or  a  felony  of  any 
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inferior  degree  is  eommitted  by  the  wife  in  the  preienee  and  by  the 
direction  of  her  husband,  she  if  not  personally  liable.  To  exempt 
her  from  liability,  both  of  these  concurrent  circumstances  must  exist, 
to  wit,  the  presence  and  the  command  of  the  husband.  An  offense 
by  his  direction,  but  not  in  his  presence,  does  not  exempt  her  from 
liability;  nor  does  his  presence,  if  unaccompanied  by  his  direction. 
His  presence  furnishes  evidence,  and  affords  a  presumption  of  his 
direction,  but  it  is  not  conclusive,  and  the  truth  may  be  established 
by  eompetent  evidence." 

A  concise  statement  of  the  rule  in  this  respect  was  made  by  the 
court  in  Kosminsky  v.  Goldberg,  44  Ark.  401,  the  court  saying:  "For 
the  wife'0  torts,  committed  during  coverture,  the  husband  is  respon- 
sible. Such  torts  may  be  committed  under  either  of  the  following 
circumstances:  1.  Where  the  husband  is  absent  and  had  no  knowledge 
of  the  intended  act,  as  in  Head  v.  Briscoe,  5  Car.  Sd  P.  484,  24  E.  G. 
L.  B.  667,  where  a  man  was  held  answerable  for  a  libel  published  by 
his  wife,  although  they  were  permanently  living  apart:  See,  also, 
Gatteral  ▼.  Eenyon,  3  Q.  B.  309,  40  E.  C.  L.  B.  749.  2.  Where  the 
husband  is  absent,  but  where  the  tort  is  done  under  his  direction 
and  instigation,  as  in  Handy  v.  Foley,  121  Mass.  259,  23  Am.  Bep. 
270.  3.  Where  the  husband  was  present,  but  the  wife  acted  of  her 
own  volition,  of  which  Cassin  v.  Delany,  38  N.  Y.  178,  is  an  example. 
And  4.  Where  the  tort  is  committed  in  the  company  of  the  husband, 
and  by  his  command  or  encouragement;  for  instances  of  which  see 
Daily  ▼.  Houston,  58  Mo.  361;  Brazil  v.  Moran,  8  Minn.  23Q.  (Gil. 
205),  83  Am.  Dec.  772. 

"In  the  first  three  cases  they  are  jointly  liable,  and  the  wife  must 
be  joined.  She  is  in  reality  the  offending  party,  and  if  the  marriage 
should  be  dissolved  by  divorce  or  the  death  of  either  spouse  before 
judgment  recovered,  the  liability  of  the  husband  ceases.  He  is  joined 
because  she  cannot  be  sued  alone.  But  in  the  last  case  supposed, 
the  law  considers  the  torts  as  committed  by  the  husband,  and  he  alone 
is  liable.  To  exempt  her  from  liability,  however,  requires  the  con- 
currence of  his  presence  and  his  command.  A  wrong  done  by  his 
direction,  but  not  in  his  company,  does  not  excuse  her;  nor  does  his 
presence,  if  unaccompanied  by  his  direction.  The  rule  is  stated  too 
broadly  in  2  Kent's  Commentaries,  149,  where  it  is  said:  'If  committed 
in  his  company,  or  by  his  order,  he  alone  is  liable.'  Here  the  injury 
is  alleged  to  have  been  done  in  the  husband's  presence,  but  not  at 
his  instigation:  Yet  his  presence  raises  a  presumption  that  she  was 
acting  under  compulsion.  And  therefore  the  complaint  states  prima 
facie  a  cause  of  action  against  him  alone.  Of  course  this  presump- 
tion may  be  rebutted  by  proof  that  he  did  not  authorize  or  influence 
her  act:  Pomeroy's  Bemedies,  sec.  320;  Bliss  on  Code  Pleading,  sec. 
85." 

Thus,  where  a  wife  commits  an  assault  in  the  presence  of  her  hus- 
band and  was  coerced  by  him  to  commit  it,  he  alone  is  liable,  but 
where  she  commits  it  of  her  own  volition  and  without  coercion  on 
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his  part,  she  alone  is  liable,  although  he  was  present:  Edwards  ▼. 
Wessinger,  65  S.  C.  161,  95  Am.  St.  Bep.  789,  43  S.  E.  518. 

A  review  of  the  snbjeet  was  made  in  the  case  of  Bruce  v.  Bombeck, 
79  Mo.  App.  231,  and  the  law  applying  to  the  varying  circnmstances 
arising  from  the  absence  or  presence  of  the  husband  or  instigation 
or  want  of  instigation  were  set  forth  «s  follows:  "The  common-law 
doctrine  in  such  cases  is  thus  stated  in  the  books:  (1)  If  the  tort 
is  committed  in  the  husband's  presence,  and  nothing  more  appears, 
it  is  his  sole  tort,  as  the  wife  is  presumed  to  have  acted  under  his 
coercion.  (2)  If  the  tort  is  committed  in  his  presence,  but  she 
appears  to  have  acted  deliberately  and  freely,  it  is  their  joint  tort. 
(3)  If  the  tort  is  committed  in  his  presence  and  against  his  will,  it 
Is  her  tort  and  he  is  liable  with  her.  (4)  If  the  tort  is  committed 
out  of  his  presence,  but  by  his  direction,  she  is  jointly  liable  with 
him.  (5)  If  the  tort  is  committed  out  of  his  presence  and  without 
his  knowledge  or  consent,  he  is  liable  with  her:  9  Am.  &  Eng.  Ency. 
of  Law,  p.  823,  and  cases  cited. 

"The  wife  can  escape  liability  for  torts  committed  by  her  only 
when  she  acts  on  the  coercion  of  her  husband.  If  he  be  present 
when  the  damage  is  inflicted,  coercion  is  presumed;  not  so,  however, 
when  he  is  absent,  for  in  that  case  the  presumption  is  that  his  power 
to  control  her  immediate  action  is  wanting.  Such  presumptions, 
however,  may  be  overthrown  by  evidence:  Cooley  on  Torts,  115; 
Schouler's  Domestic  Belations,  3d  ed.,  sec.  75. 

"'There  is  no  legal  presumption  that  acts  done  by  a  wife  in  her 
husband's  absence  are  done  under  his  coercion  or  control':  Heckle  v. 
Lurvey,  101  Mass.  344,  3  Am.  Bep.  366.  The  rule  is  thus  pithily  ex- 
pressed in  Hildreth  v.  Camp,  41  N.  J.  L.  306,  307:  'The  presence  and 
command  of  the  husband  must  concur  to  justify  the  exemption  of  the 
wife  from  the  responsibility.  An  offense  by  his  direction,  but  not 
in  his  presence,  or  in  his  presence  but  not  by  his  direction,  is  not 
within  the  rule  which  gives  immunity  to  her.'  To  the  same  effect 
see  Cassin  v.  Delany,  38  N.  Y.  178." 

The  same  rule  was  stated  in  Henderson  ▼.  Wendlcr,  39  S.  C.  555, 
17  S.  E.  851. 

b.  Torts  Oommitted  by  Wife  in  Conjunction  with  Husband. — ^For 
wrongs  in  which  two  persons  may  concur  a  husband  and  wife  may 
be  sued  jointly  where  the  tort  is  committed  jointly  by  them:  Flesh 
V.  I^dsay,  115  Mo.  1,  37  Am.  St.  Bep.  374,  21  S.  W.  907;  State  v. 
Harvey,  3  N.  H.  66;  Simmons  v.  Brown,  5  B.  I.  299,  73  Anu  Dec. 
66.  Thus  where  an  assault  is  committed  jointly  by  the  husband  and 
wife,  she  is  equally  liable  with  the  husband:  O'Brien  v.  Walsh,  63 
N.  J.  L.  350,  43  Atl.  664.  A  wife  is  liable  for  wrongfully  suing  out 
a  writ  of  sequestration  jointly  with  her  husband  unless  she  acts 
under  his  coercion:  Crawford  v.  Doggett,  82  Tex.  139,  27  Am.  St. 
Bep.  859,  17  S.  W.  929.  And  where  the  wife,  with  knowledge  of  a 
contract  entered  into  by  her  husband  not  to  engage  in  a  certain 
business,  joins  him  in  such  a  business,  furnishes  the  money  to  conduct 
it,  and  actively  joins  in  the  actual  operation  of  its  affairs,  she  cannot 
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disclaim  liability:  Mahonej  ▼.  Boberts,  86  Ark.  130,  110  S.  W.  225. 
Bat  a  married  woman  is  not  liable  for  injuries'  to  a  domestic  servant 
who  was  hired  by  the  husband,  and  who  at  her  request  climbed  up  a 
ladder  to  a  pigeon-loft  and  was  injured  by  reason  of  the  ladder  not 
being  suitable  for  that  purpose.  The  husband  was  dead  at  the  time 
of  the  commencement  of  the  suit:  Steinhauser  ▼.  Spraul,  127  Mo.  541, 
28  8.  W.  620,  30  8.  W.  102,  27  L.  B.  A.  441. 

The  English  cases  on  this  subject  were  discussed  in  Ferguson  ▼• 
Brooks,  67  Me.  251,  the  court  saying:  "But  even  in  cases  where  hus- 
band and  wife  are  sued  for  their  joint  act,  a  verdict  of  not  guilty 
as  to  the  husband  will  not  relieve  him  from  a  judgment  against 
him  if  the  wife  is  found  guilty.  It  is  true  that  in  one  ancient  case, 
Drary  v.  Dennis,  Yelv.  106,  it  was  held  that,  if  in  trespass  for  a  tort 
eommitted  by  husband  and  wife,  the  jury  find  the  wife  gnilty,  and 
give  no  verdict  as  to  the  husband  or  find  him  not  guilty,  no  judgment 
can  be  rendered.  But  the  case  never  was  followed,  and  was  very 
soon  directly  overruled  in  numerous  cases.  An  anonymous  case  is 
thos  reported  in  Vent.  93:  In  an  action  of  battery  against  baron 
and  feme  the  jury  found  the  feme  only  guilty  and  not  the  baron. 
It  was  moved  in  arrest  of  judgment  that  this  verdict  was  against 
the  plaintiff,  for  he  ought  in  this  case  to  have  joined  the  baron  only 
for  conformity,  and  he  declaring  of  a  battery  by  both,  the  baron 
being  acquitted,  he  hath  failed  of  his  action,  and  so  is  Yelverton, 
106,  in  Drury  v.  Dennis  case.  But  here  the  court  gave  judgment  for 
the  plaintiff  and  said  that  in  Yelverton  was  a  strange  opinion.' 

''Judge  Metcalf,  in  a  note  to  the  case  of  Drury  v.  Dennis,  in  his 
edition  of  Yelverton,  remarks  that,  'When  husband  and  wife  are  sued 
for  a  joint  tort,  the  jury  may  find  one  guilty  and  the  other  not  guilty 
and  the  verdict  will  be  good  as  in  other  cases  of  several  trespasses. 
But  judgment  is  rendered  against  both  if  the  wife  only  is  found 
guilty,  as  in  cases  where  both  are  sued  for  a  tort  committed  by  her 
alone;  and  both  may  be  taken  in  execution.' 

"And  he  cites  Hales  v.  White,  Cro.  Jac.  203,  Mayo  v.  Cogshill, 
Cro.  Car.  406,  and  numerous  other  ancient  cases  which  fully  support 
the  doctrine  of  his  note. 

"The  result  of  our  examination  in  the  case  at  bar  is  that  as  the 
coverture  at  the  time  of  the  alleged  trespass  was  not  in  controversy 
nnder  the  pleadings  the  verdict  rendered  that  the  defendant,  Mary 
J.  Brooks,  is  guilty,  if  sustained,  is  sufficient  to  entitle  the  plaintiff 
to  judgment  against  the  husband  as  well  as  the  wife.  If  existing 
statutes  have  so  changed  the  rule  of  the  common  law  touching  the 
interest  of  the  husband  in  the  property  of  the  wife  that  there  seems 
to  be  a  hardship  in  holding  him  responsible  for  her  torts,  it  is  for 
the  legislature  to  furnish  such  remedy  as  they  think  appropriate." 

c  Torts  Oominltted  by  Husband  or  Others  as  Agent  or  Servant  of 
Wife. — ^A  married  woman  is  liable  for  a  tort  committed  by  her  hus^ 
band  or  other  person  while  acting  within  the  scope  of  his  authority 
as  her  agent  in  respect  to  her  separate  estate.  She  cannot  avail 
herself  of  the  results  of  a  fraud  or  other  tort  of  her  agent  without 
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becoming  liable  therefor:  Hnmphrey  ▼.  McCauley,  55  Ark.  143,  17 
8.  W.  713;  Matney  v.  Perrell,  100  Ky.  361,  38  S.  W.  494;  Shane  ▼. 
Lyons,  172  Mass.  199,  70  Am.  St.  Bep.  261,  51  N.  E.  976;  Graves  ▼. 
Spier,  58  Barb.  349;  Bueb  v.  Dilks,  43  Hun,  282;  Schmidt  ▼.  Keehn, 
57  Hun,  585,  10  N.  Y.  Supp.  267.  So,  also,  where  the  husband,  as 
the  agent  of  his  wife  and  with  her  knowledge,  made  her  his  eo- 
plaintiil  in  an  attachment  suit  against  a  tenant  of  her  land,  she  is 
jointly  liable  for  the  wrongful  acts  of  the  husband  in  proseenting- 
the  suit.  The  fact  that  the  husband  was  her  agent  is  not  available 
as  against  the  tenant:  Byford  v.  Girton,  90  Iowa,  661,  57  N.  W.  588. 

In  Ferguson  ▼.  Brooks,  67  Me.  251,  the  liability  of  the  wife  for  a 
tort  of  the  husband  based  on  her  ratification  was  questioned,  bat 
the  court  said:  "They  invoke  the  ancient  doctrine  of  the  common  law 
as  laid  down  in  Chitt3r's  Pleadings,  that  a  married  woman  cannot 
be  a  trespasser  by  prior  or  subsequent  assent.  That  this  doctrine  is 
still  properly  applicable  to  numerous  actions  of  tort  brought  against 
married  women,  we  do  not  doubt.  We  should  be  inclined  to  say,  for 
example,  that  a  wife  ought  not  to  be  held  liable  for  the  tort  of  her 
husband  or  any  third  party,  in  which  she  does  not  participate  as  an 
actor,  by  reason  of  prior  or  subsequent  assent,  consent,  advice  or 
authority  from  her,  in  a  case  where  she  is  not  in  any  contingency 
to  reap  a  profit,  or  her  separate  estate  a  benefit. 

"No  change  wrought  by  statute  in  her  capacity  to  hold,  control,, 
manage,  or  dispose  of  her  own  property  seems  to  require  a  change  in 
the  doctrine  of  the  common  law  to  such  an  extent  as  that.  Just  so 
far  as  the  statute  jnodifying  the  common  law  compels  a  change  in 
its  doctrines  we  go,  and  no  further. 

"And  we  think  that  a  necessary  consequence  of  the  statute  enlarge- 
ment of  her  power  to  manage  and  control  her  property  is  a  corres- 
ponding increase  of  her  responsibility  for  all  acts  and  contracts 
relating  thereto  or  growing  out  of  her  management  and  control 
thereof.  Where  she  does  act  independently  of  her  husband,  and  is 
subject  to  no  coercion  from  him,  but  makes  him  her  instrument  and 
agent  in  enforcing  some  supposed  right,  we  see  no  reason  for  regard- 
ing her  as  incapable  of  authorizing  or  ratifying  any  act  done  in  her 
name  and  behalf,  or  for  shielding  her  from  responsibility  therefor."' 

But  it  is  also  declared  that  a  married  woman  can  have  no  agent 
unless  she  is  possessed  of  a  separate  estate.  The  fact,  however,  that 
a  married  woman  is  permitted  by  law  to  hold  property  in  fee  implies 
that  she  may  improve,  repair  and  remodel  it  as  the  exigencies  of  the 
case  and  the  advance  of  the  times  require,  and  for  that  purpose  she 
may  employ  servants,  for  whose  carelessness  and  negligence  in  the 
manner  of  its  doing  she  and  her  husband  should  be  held  jointly  liable: 
Flesh  V.  Lindsay,  115  Mo.  1,  37  Am.  St.  Bep.  374,  21  S.  W.  907. 

Where,  however,  a  married  woman  has  not  the  ability  to  contract 
in  her  own  name,  she  cannot  be  held  liable,  apart  from  her  hnsband, 
for  the  negligence  of  a  servant.  Thus  in  Ferguson  v.  NeUson,  17 
B.  I.  81,  33  Am.  St.  Bep.  855,  20  Atl.  229,  9  L.  B.  A.  155,  the  court 
said:  "At  common  law  a  married  woman  was  incapable  of  making 
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t  eontraety  and  consequently  incapable  of  holding  the  relation  of 
muter  to  servant.  If  she  hired  domestic  servants  or  others  whose 
lenriee  the  husband  accepted,  it  was  held  she  did  so  as  her  husband's 
agent  and  on  his  behalf.  They  were  his  servants,  and  not  hers, 
and  he  alone  was  responsible  to  and  for  them.  But  the  plaintiff 
contends  that  as  a  married  woman  is  liable  jointly  with  her  husband, 
doling  covertnre,  and  solely  after  death,  for  her  own  torts,  this  action 
can  be  maintained  against  the  defendant,  and  that  her  liability  under 
a  contract  of  hiring  is  not  the  test  of  his  right  to  sue.  That  a  mar- 
ried woman  is  liable  for  her  torts,  as  claimed  by  the  plaintiff,  is 
a  general  rule,  which  has  been  recognized  by  this  court  in  Curry 
▼.  Allen,  14  B.  L  343.  But  whether  this  rule  embraces  cegligence  we 
need  not  now  decide,  sinee  this  case,  as  presented,  does  not  involve 
the  negligence  of  the  defendant,  but  only  that  of  a  servant,  while 
she  was  a  feme  covert.  If  she  ir  liable  at  all,  her  liability  must 
rest  upon  the  same  ground  as  that  of  any  master  or  principal  for  the 
act  of  a  servant  or  agent.  The  foundation  of  the  rule  of  respondeat 
■operior  is  contract,  express  or  implied,  by  means  of  which  the  ser- 
vaat  stands  in  the  place  of  the  master,  so  that  his  act  is  regarded 
u  the  master's  act.  If  therefore,  there  is  not,  and  cannot  be,  a 
contract  of  hiring,  there  can  be  no  representation  of  one  by  the 
other,  and  no  ground  for  the  rule.  There  is  no  substantial  difference 
between  holding  a  married  woman  liable  directly  on  a  contract,  or 
indirectly  for  breach  of  a  duty  imposed  upon  her  by  the  contract.'' 

d.  Torts  Oominltted  While  a  Feme  SoU^— In  Nutz  v.  Beutter,  1 
Watts,  229,  the  court  said:  "I  consider  it  a  well-settled  principle  that 
a  wife  cannot  be  joined  with  her  husband  as  a  defendant  in  an 
action  founded  upon  a  contract  or  promise,  either  express  or  implied, 
exeept  where  she  has  made  the  contract  or  promise,  or  done  the  act 
vpon  which  it  is  to  be  implied  before  coverture;  and  that  in  every 
•neh  case  the  wife  must  be  joined  in  the  suit  with  her  husband: 
Bobinson  v.  Hardy,  1  Yes.  281,  440;  Drue  v.  Thorn,  Aleyn,  72; 
Hitehinson  v.  Hewson,  7  Term  Bep.  348.  Neither  in  law  nor  in 
equity  will  the  courts  take  cognizance  of  distinct  and  separate  claims, 
m  liabilities  of  different  persons  in  the  same  suit The  pro- 
priety of  joining  the  husband  as  a  defendant  with  the  wife  in  actions 
ex  contractu,  when  the  cause  of  action  originated  with  the  wife 
dnm  solo,  is  obvious;  because  as  the  law  makes  him  liable  during 
coverture  for  the  fulfilment  of  all  her  engagements  made  anterior 
thereto,  it  would  be  repugnant  to  the  first  principles  of  natural 
justice  that  he  should  be  condemned,  or  have  a  judgment  rendered 
against  him  without  an  opportunity  afforded  of  being  first  heard. 
But  still  in  such  suit  the  contract,  or  foundation  of  it,  must  appear 
to  have  originated  with  the  wife  alone  while  sole.  And  as  the  hu**- 
band  is  only  liable  for  such  cause  of  action  during  the  coverture,  it 
follows  necessarily  that  the  moment  that  that  tie  is  severed,  either 
by  the  death  of  the  wife  or  by  the  death  of  the  husband,  all  liability 
of  the  husband,  or  of  his  estate,  in  that  action  ceases;  if  the  wife, 
however,  should  happen  to  be  the  one  that  survives,  the  action  sur- 
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Tives   also   against  her,   and   may-  be   prosecnted   to  judgment   and 
execntion." 

e.  Distinction  ObMrred  Between  Simple  Torts  and  Tlioae  Arising 
from  Contractual  Belations. — ^Torts  are  divided  into  two  general 
classes — pure  and  simple  torts  and  torts  arising  from  contractual  re- 
lations. If  the  tort  of  a  married  woman  grows  out  of  eontractnal 
relations  and  the  real  injury  consists  in  the  nonperformance  of  the 
contract,  she  is  not  held  liable  at  the  common  law,  for  the  reason 
that  she  has  no  power  to  contract,  and  to  allow  damages  under  sueh 
circumstances  is  an  indirect  enforcement  of  the  contract. 

Hence  the  rule  at  common  law  is  that  a  married  woman  is  not 
liable  for  torts  based  upon  her  contracts,  but  only  for  her  pure  and 
simple  torts,  commonly  known  as  torts  simpliciter,  such  as  assanlts, 
slander  and  the  like:  Prentiss  ▼.  Paisley,  25  Fla.  927,  7  South.  56, 
7  L.  B.  A.  640;  Curd  v.  Dodds,  69  Ky.  (6  Bush)  681;  MerriU  ▼.  St. 
Louis,  12  Mo.  App.  466;  Flesh  ▼.  Lindsay,  115  Mo.  1,  37  Am.  St. 
Bep.  374,  21  S.  W.  907;  Wolff  v.  Lozier,  68  N.  J.  L.  103,  52  Ati.  303; 
Keen  ▼.  Hartman,  48  Pa.  497,  86  Am.  Dec.  606,  88  Am;  Dee.  472; 
Woodward  v.  Barnes,  46  Yt.  332,  14  Am.  Bep.  626;  Brunnell  ▼.  Carr, 
76  Vt.  174,  66  Atl.  660. 

It  is,  of  course,  difficult  at  times  to  ascertain  the  line  of  dis- 
tinction between  cases  in  which  the  tort  arises  from  the  contract  and 
cases  in  which  the  tort  is  an  act  not  connected  with  a  contract, 
though  contractual  relations  may  exist  between  the  parties. 

This  phase  of  the  subject  was  exhaustively  discussed  in  Wirt  ▼. 
Dinan,  44  Mo.  App.  583,  the  court  saying:  ''It  is  a  very  well  estab- 
lished rule  of  the  common  law  that  the  husband  and  wife  are  liable 
for  the  wife's  torts:  Munter  v.  Bande,  1  Mo.  App.  484;  Alexander  v. 
Lydick,  80  Mo.  341;  Cooley  on  Torts,  115;  Daily  v.  Houston,  58  Mo. 
361;  Schouler  on  Domestic  Belations,  102,  103.  A  wife  is  liable  for 
her  batteries,  slanders,  trespasses,  frauds  and  other  torts  in  respect 
of  which  she  may  be  sued  jointly  with  her  husband:  2  Bishop  on 
Married  Women,  sees.  225,  256.  The  various  acts  which  constitute 
torts  may  be  classed  as  injuries  to  person,  property  or  reputation. 
But  more  particularly  under  the  head  of  deceit,  slander  and  libel, 
conspiracy,  assault  and  battery,  trespass,  conversion,  etc.:  2  Bouvier's 
Law  Dictionary,  'Tort,'  737.  Since  a  feme  covert  can  commit  crime, 
she  should  seem  a  fortiori  to  be  responsible  for  her  civil  torts,  there 
being  a  difference,  it  is  perceived,  between  the  torts  and  her  eon- 
tracts.  Her  husband  is  liable  with  her:  1  Bishop  on  Married  Women, 
sec.  43.  The  common-law  rule  of  liability  of  the  husband  and  wife 
for  the  torts  of  the  wife  is  not  of  universal  application.  For  that 
reason  the  only  torts  of  the  wife  for  which  she  aiid  her  husband 
were  liable  to  be  sued  jointly  were  known  as  torts  simpliciter,  un- 
mixed with  any  element  of  contract:  Merrill  v.  St.  Louis,  12  Mo. 
App.  466;  Keen  v.  Hartman,  48  Pa.  497,  86  Am.  Dec.  606,  88  Am. 
Dec.  472;  Woodward  v.  Barnes,  46  Vt.  332,  14  Am.  Bep.  626;  Liver- 
pool Adelphi  Loan  Assn.  v.  Fairhurst,  9  Ex.  420;  2  Bishop  on  Mar- 
ried Women,  sec.  256.    Admitting  the  general  liability  of  the  husband 
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and  wife  for  the.  wife's  torts,  it  was  said  by  Pollock,  C.  B.,  in 
Adelphi  Loan  Assn.  v.  Fairhnrst,  sapra:  'But  when  the  fraud  is 
directly  connected  with  the  contract  of  the  wife^  and  is  the  means 
of  effecting  it,  and  part  of  the  same  transaction,  the  wife  cannot 
be  responsible,  and  the  husband  be  sued  for  it  together  with  the 
wife/  We  have  other  cases  to  the  point  that  an  action  may  be  in 
form  as  for  tort,  yet,  if  the  subject  of  it  be  based  upon  a  contract, 
there  can  be  no  recovery  where  the  action  on  the  contract  would 
directly  fail,  and  this,  whether  the  defendant  were  an  infant  or 
adult:  Keen  v.  Hartman,  58  Pa^  497,  86  Am.  Dec.  606,  88  Am.  Dec. 
472.  And  it  is  not  believed  that  this  rule  would  be  affected  by  any 
statutory  provision  respecting  the  rights  of  married  women.  It  may 
be  that  the  wife,  since  the  enactment  of  the  general  married  woman's 
property  statutes,  can  bind  herself  upon  her  implied  warranty  of  title 
to  any  separate  statutory  personal  property  sold  by  her,  and  that 
an  action  could  be  maintained  against  her  for  a  breach  thereof,  yet 
it  is  not  believed  that  the  liability  of  the  husband  and  wife  for  the 
torts  of  the  wife  is  affected  by  these  statutes:  McElfresh  v.  Keeken- 
dall,'36  Iowa,  224;  Ferguson  v.  Brooks,  67  Me.  251;  Kowing  v. 
Manley,  57  Barb.  (N.  T.)  479;  McQueen  v.  Fulgham,  27  Tex.  463. 

"The  authorities,  so  far  as  we  have  been  able  to  see,  are  all  agreed 
that  the  husband  and  wife  are  jointly  liable  for  the  fraud  or  deceit 
practiced  by  the  wife  when  damage  results.  But  this  rule  is  sub- 
ject to  the  exception  that,  if  the  deceit  is  connected  with  the  con- 
tract, it  is  otherwise.  Now,  it  is  quite  obvious  that  this  exception 
abrogates  the  rule  itself.  It  is  well  settled  that  the  action  of  deceit 
is  always  connected  with  the  contract:  Barnes  v.  McMuUins,  78  Mo. 
260;  Bullock  v.  Wooldridge,  42  Mo.  App.  356;  2  Billiard  on  Torts, 
2d  ed.,  73.  And  the  same  is  true  when  the  tort  is  a  fraud.  From  its 
very  nature  it  can  only  exist  in  connection  with  some  form  of  con- 
tract: 2  Hilliard  on  Torts,  2d  ed.,  141.  So  it  must  inevitably  follow 
that  as  the  husband  and  wife  are  not  liable  for  the  fraud  or  deceit 
of  the  wife  when  connected  with  a  contract,  that  they  are  not  liable 
at  all  for  her  fraud  or  deceit,  since  there  can  be  no  actionable  fraud 
or  deceit  except  when  connected  with  contract.  In  other  words,  she 
may,  at  pleasure,  indulge  in  any  kind  of  fraudulent  and  deceitful 
practice  resulting  in  damage  to  others,  and  yet  for  the  wrong  she 
cannot  be  sued  herself  alone  because  feme  covert,  nor  jointly  with 
her  husband,  for  the  reason  that  her  tort  is  inseparably  connected 
with  a  contract.  The  rule  on  the  subject,  therefore,  may  be  stated 
to  be  this:  'That  the  husband  and  wife  are  liable  for  the  fraud  and 
deceit  of  the  wife,  unless  such  fraud  and  deceit  are  connected  with 
a  contract,  and  as  every  action  for  fraud  or  deceit  is  connected  with 
contract,  they  are  not  liable  at  all  for  her  fraud  or  deceit  in  any 
ease.'  ....  The  proposition  is  undeniably  true  that,  wherever  a  mar- 
ried woman  could  plead  coverture  because  the  action  is  based  upon 
a  contract  instead  of  a  tort,  a  minor  could,  under  similar  circum- 
stances, plead  infancy.  In  Kent's  Commentary,  at  page  149,  note  1, 
it  it  stated:   'The  question  of  liability  in  action  for  torts,  where 
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it  is  more  or  less  nearly  connected  with  contracts,  is  similar  in  the 
case  of  married  women  and  infants.'  Judge  Cooley  in  his  work  on 
Torts,  page  116,  in  the  disenssion  of  the  liability  of  married  women 
for  their  torts,  says:  3at  the  element  of  contract  is  as  important 
here  as  in  the  law  of  infancy/  The  reasons  which  wonld  preclude 
the  indirect  redress  of  the  infant's  breach  of  contract  by  treating  it 
as  a  tort  will  preclude  the  like  redress  in  the  case  of  a  married 
woman."  And  after  an  exhaustive  discussion  of  the  authorities  ap- 
plicable to  infants  under  similar  circumstances,  the  court  concluded 
its  argument,  saying:  "From  these  authorities  we  conclude  that  the 
broadness  of  what  we  have  termed  the  exception  to  the  general  rule 
of  liability  of  the  husband  and  wife  for  the  deceit  of  the  wife, 
when  damages  result,  is  subject  to  these  qualifications;  that  is  to 
say,  first,  that  where  the  wife  by  false  and  fraudulent  representa- 
tions obtains  property  and  retains  it,  if  a  recovery  can  be  had  with- 
out giving  effect  to  the  contract  in  a  joint  action  against  her  and  her 
husband  to  recover  the  lose  actually  sustained  for  her  tort,  her  dis- 
ability of  coverture  cannot  be  successfully  pleaded  in  bar  of  the 
action;  and,  second,  that  the  disability  cannot  be  invoked  as  a 
defense  in  those  cases  where  the  false  and  fraudulent  representations 
which  induced  the  making  of  the  contract  and  not  a  part  of  it, 
though  conneoted  with  it,  are  antecedent  to  it.  With  these  quali- 
fications the  exception  can  stand  without  being  repugnant  to  the 
general  rule  of  liability  of  the  husband  and  wife. 

"In  the  case  at  bar  the  wife,  who  was  in  the  possession  of  the 
fruits  of  her  own  larceny,  went  to  the  defendant,  a  stranger,  and 
falsely  and  fraudulently  represented  herself  to  be  a  widow  and  the 
owner  of  the  stolen  property.  She  offered  to  sell  him  the  property. 
He  was  induced  to  purchase  by  reason  of  her  fraudulent  representa- 
tions. Certainly,  had  it  not  been  for  these  he  would  not  have  made 
the  purchase.  Had  she  stated  herself  to  be  a  married  woman,  and 
that  the  property  was  stolen  by  her,  it  is  clear  he  would  not  have 
entertained  any  proposition  to  sell.  It  was  these  representations  that 
led  up  to  the  sale.  They  were  antecedent  to  it,  and,  though  con- 
nected with  it,  were  not  a  part  of  it.  It  was  by  the  means  of  these 
snares  that  the  plaintiff  was  entrapped  and  deceived.  The  founda- 
tion of  the  plaintiff's  action  is  these  false  and  fraudulent  affirmations. 
They  preceded  the  transaction  of  the  sale  and  the  damage.  This 
action  is  not  on  the  wife's  implied  warranty.  It  is  not  to  give  effect 
to  the  contract  directly  or  indirectly.  It  is  for  fraud  to  recover  the 
money  paid  for  the  stolen  property.  It  proceeds  from  the  theory 
that  the  contract  is  void;  that  it  is  as  if  it  had  never  been.  It  is 
in  form  ex  delicto  and  not  ex  contractu." 

This  question  of  liability  for  the  wife's  fraud  in  a  case  where  it 
is  claimed  that  the  fraud  arose  in  connection  with  a  contract  was 
elaborately  discussed  in  a  comparatively  recent  case  in  England — 
that  of  Earle  v.  Kingscote  (1900),  2  Ch.  585.  In  that  case  Lord 
Justice  Collins  said:  "The  general  rule  of  law  appears  to  be  clear 
and  unquestioned — that  a  husband  is  liable  for  his  wife's  fraud  as 
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wen  «•  for  other  torts  committed  "by  her  dnring  the  covertore. 
I  need  not  deal  with  antecedent  torts.  That  being  so,  a  qiiali- 
ieation  was  pot  on  that  rale  so  far  as  regarded  fraad  or  other 
torts  embraced  in  contracts.  It  was  said  that  where  yon  cannot 
separate  the  frand  or  other  tort  in  respect  of  which  yon  are  suing 
from  the  contract,  yon  cannot,  by  framing  yonr  statement  of  claim 
in  the  shai»e  of  tort,  torn  that  which  is  essentially  in  its  main 
features  contract  into  tort,  so  as  to  let  in  the  liability  of  the  hns- 
hand  where  the  two  are  inextricably  mixed  together.  Yon  can  only 
lieat  it  in  point  of  law  as  a  contract,  and  not  as  a  tort.  Ton 
cannot  let  in  the  liability  of  the  husband  by  turning  that  which  is 
eflsentiaUy  contract  into  tort  in  the  mode  stated.  But  that  principle 
certainly  does  not,  and  ought  not,  to  apply  where  the  real  substance 
and  gist  of  the  matter  is  in  fact  a  tort,  and  would  naturally  and 
pnperlj  be  expressed  as  a  tort,  though  by  ingenuity  it  might  be 
framed  into  a  statement  of  a  contract — a  contract  which  in  point 
of  fact  never  really  existed,  but  which  would  be  alleged  as  an 
academical  statement  by  an  ingenious  pleader  so  as  conceivably  to 
cover  the  circumstances  of  the  case." 

In  Keen  v.  Hartman,  48  Pa.  497,  86  Am.  Dee.  606,  88  Am.  Dec.  472, 
a  ease  which  is  frequently  cited,  the  plaintiff  brought  trespass  upon 
the  case  against  a  married  woman  and  her  husband  alleging  that  she 
obtained  certain  notes  from  him  by. falsely  representing  herself  to  be 
a  widow.     The  court,  in  declaring  against  the  right  to  recover,  said: 
"It  is  no  donbt  a  general  principle  that  for  the  fraud  or  other  tort 
of  a  married  woman  an  action  may  be  maintained  against  her  and 
her  husband.    At  the  same  time  it  is  a  principle  equally  general  that 
a  wife  la  incapable  of  making  a  contract  that  can  be  enforced  in  any 
manner  against  her.    Her  disability,  though  like  that  of  an  infant, 
is  even  more  complete.    These  principles  must  both  be  maintained 
in  the  full  extent  of  their  meaning.     What,  then,  is  their  meaning 
as  related  to  each  other f    Many  torts  are  founded  upon  duties  grow- 
ing oat  of  contracts.    The  practical  effect  of  maintaining  an  action 
for  sach  torts  is  the  same  as  would  be  that  of  maintaining  actions 
im  form  ex  contractu,  brought  for  the  breach  of  the  contracts  them- 
selves.   But  the  disability  and  consequent  immunity  of  a  feme  covert 
are  sabstantial  and  not  formal.    So  it  is  with  an  infant.    Hence  it 
has  always  been  held  that  the  contract  of  neither  can  be  enforced 
fnbstantially  by  any  form  of  action,  for  if  it  could  the  legal  immunity 
would  cease  to  be  a  personal  protection,  and  would  exist  or  mot, 
according  to  the  remedy  which  a  plaintiff  might  choose  to   adopt. 
Necessarilj,  therefore,  the  principle  first  stated  is  to  be  understood 
as  applicable  only  to  actions  brought  for  wrongs  done  by  the  wife, 
which  are   what   are    sometimes   denominated   'torts   simpliciter' — ^in 
other  words,  torts,  the  substantive  basis  of  which  is  not  the  wife's 
contract.    It  is  essential  to  the  maintenance  of  any  action  for  a  tort 
that  there  be  not  only  a  wrongful  act  done  by  the  defendant,  but  an 
injury  to  the  plaintiff.    If  the  injury  to  the  plaintiff  consists  in  his 
ability  to  realize  what  a  feme  covert  gave  him  reason  to  expect  from 
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it  IB  mor«  or  less  nearly  eonneeted  with  contracts,  is  similar  in  the 
case  of  married  women  and  infants.'  Judge  Goolej  in  his  work  on 
Torts,  page  116,  in  the  discnssion  of  the  liability  of  married  women 
for  their  torts,  says:  'But  the  element  of  contract  is  as  important 
here  as  in  the  law  of  infancy.'  The  reasons  which  woald  preelnde 
the  indirect  redress  of  the  infant's  breach  of  contract  by  treating  it 
as  a  tort  will  preclude  the  like  redress  in  the  case  of  a  married 
woman."  And  after  an  exhaustive  discnssion  of  the  authorities  ap- 
plicable to  infants  under  similar  circumstances,  the  court  concladed 
its  argument,  saying:  "From  these  authorities  we  conclude  that  the 
broadness  of  what  we  have  termed  the  exception  to  the  general  rule 
of  liability  of  the  husband  and  wife  for  the  deceit  of  the  wife, 
when  damages  result,  is  subject  to  these  qualifications;  that  is  to 
say,  first,  that  where  the  wife  by  false  and  fraudulent  representa- 
tions obtains  property  and  retains  it,  if  a  recovery  can  be  had  with- 
out giving  effect  to  the  contract  in  a  joint  action  against  her  and  ker 
husband  to  recover  the  lose  actually  sustained  for  her  tort,  her  dis- 
ability of  coverture  cannot  be  successfully  pleaded  in  bar  of  the 
action;  and,  second,  that  the  disability  cannot  be  invoked  as  a 
defense  in  those  cases  where  the  false  and  fraudulent  representations 
which  induced  the  making  of  the  contract  and  not  a  part  of  it, 
though  connected  with  it,  are  antecedent  to  it.  With  these  quali- 
fications the  exception  can  stand  without  being  repugnant  to  the 
general  rule  of  liability  of  the  husband  and  wife. 

"In  the  case  at  bar  the  wife,  who  was  in  the  possession  of  the 
fruits  of  her  own  larceny,  went  to  the  defendant,  a  stranger,  and 
falsely  and  fraudulently  represented  herself  to  be  a  widow  and  the 
owner  of  the  stolen  property.  She  offered  to  sell  him  the  property. 
He  was  induced  to  purchase  by  reason  of  her  fraudulent  representa- 
tions. Certainly,  had  it  not  been  for  these  he  would  not  have  made 
the  purchase.  Had  she  stated  herself  to  be  a  married  woman,  and 
that  the  property  was  stolen  by  her,  it  is  clear  he  would  not  have 
entertained  any  proposition  to  sell.  It  was  these  representations  that 
led  up  to  the  sale.  They  were  antecedent  to  it,  and,  though  eon- 
neeted with  it,  were  not  a  part  of  it.  It  was  by  the  means  of  these 
snares  that  the  plaintiff  was  entrapped  and  deceived.  The  founda- 
tion of  the  plaintiffs  action  is  these  false  and  fraudulent  affirmations. 
They  preceded  the  transaction  of  the  sale  and  the  damage.  This 
action  is  not  on  the  wife's  implied  warranty.  It  is  not  to  give  effect 
to  the  contract  directly  or  indirectly.  It  is  for  fraud  to  recover  the 
money  paid  for  the  stolen  property.  It  proceeds  from  the  theory 
that  the  contract  is  void;  that  it  is  as  if  it  had  never  been.  It  is 
in  form  ex  delicto  and  not  ex  contractu." 

This  question  of  liability  for  the  wife's  fraud  in  a  case  where  it 
is  claimed  that  the  fraud  arose  in  connection  with  a  contract  was 
elaborately  discussed  in  a  comparatively  recent  case  in  England — 
that  of  Earle  v.  Kingscote  (1900),  2  Ch.  585.  In  that  case  Lord 
Justice  Collins  said:  "The  general  rule  of  law  appears  to  be  clear 
and  nnquestioned — that  a  husband  is  liable  for  his  wife's  fraud  as 
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w«Il  as  for  other  torts  committed  b/  lier  daring  the  coTerture. 
I  need  not  deal  with  antecedent  torts.  That  being  so,  a  qnali- 
ileation  was  pat  on  that  rale  so  far  as  regarded  fraad  or  other 
torts  embraced  in  contracts.  It  was  said  that  where  joa  cannot 
separate  the  fraad  or  other  tort  in  respect  of  which  yoa  are  suing 
from  the  contract,  70a  cannot,  by  framing  year  statement  of  claim 
in  the  shape  of  tort,  tarn  that  which  is  essentially  in  its  main 
features  contract  into  tort,  so  as  to  let  in  the  liability  of  the  hus- 
band where  the  two  are  inextricably  mixed  together.  You  can  only 
treat  it  in  point  of  law  as  a  contract,  and  not  as  a  tort.  Ton 
cannot  let  in  the  liability  of  the  husband  by  turning  that  which  is 
essentially  contract  into  tort  in  the  mode  stated.  But  that  principle 
certainly  does  not,  and  ought  not,  to  apply  where  the  real  substance 
and  gist  of  the  matter  is  in  fact  a  tort,  and  would  naturally  and 
properly  be  expressed  as  a  tort,  though  by  ingenuity  it  might  be 
framed  into  a  statement  of  a  contract — a  contract  which  in  point 
of  fact  never  really  existed,  but  which  would  be  alleged  as  an 
Academical  statement  by  an  ingenious  pleader  so  as  conceivably  to 
cover  the  circumstances  of  the  case." 

In  Keen  v.  Hartman,  48  Pa.  497,  86  Am.  Dec.  606,  88  Am.  Dec.  472, 
a  ease  which  is  frequently  cited,  the  plaintiff  brought  trespass  upon 
the  ease  against  a  married  woman  and  her  husband  alleging  that  she 
obtained  certain  notes  from  him  by  falsely  representing  herself  to  be 
a  widow.  The  court,  in  declaring  against  the  right  to  recover,  said: 
"Tt  is  no  doubt  a  general  principle  that  for  the  fraud  or  other  tort 
of  a  married  woman  an  action  may  be  maintained  against  her  and 
her  husband.  At  the  same  time  it  is  a  principle  equally  general  that 
a  wife  is  incapable  of  making  a  contract  that  can  be  enforced  in  any 
manner  against  her.  Her  disability,  though  like  that  of  an  infant, 
is  even  more  complete.  These  principles  must  both  be  maintained 
in  the  full  extent  of  their  meaning.  What,  then,  is  their  meaning 
as  related  to  each  other f  Many  torts  are  founded  upon  duties  grow- 
ing out  of  contracts.  The  practical  effect  of  maintaining  an  action 
for  such  torts  is  the  same  as  would  be  that  of  maintaining  actions 
in  form  ex  contractu,  brought  for  the  breach  of  the  contracts  them- 
selves. But  the  disability  and  consequent  immunity  of  a  feme  covert 
are  substantial  and  not  formal.  80  it  is  with  an  infant.  Hence  it 
has  always  been  held  that  the  contract  of  neither  can  be  enforced 
substantially  by  any  form  of  action,  for  if  it  could  the  legal  immunity 
would  cease  to  be  a  personal  protection,  and  would  exist  or  mot, 
according  to  the  remedy  which  a  plaintiff  might  choose  to  adopt. 
Necessarily,  therefore,  the  principle  first  stated  is  to  be  understood 
as  applicable  only  to  actions  brought  for  wrongs  done  by  the  wife, 
which  are  what  are  sometimes  denominated  'torts  simpliciter' — ^in 
other  words,  torts,  the  substantive  basis  of  which  is  not  the  wife's 
contract.  It  is  essential  to  the  maintenance  of  any  action  for  a  tort 
that  there  be  not  only  a  wrongful  act  done  by  the  defendant,  but  an 
injury  to  the  plaintiff.  If  the  injury  to  the  plaintiff  consists  in  his 
ability  to  realize  what  a  feme  covert  gave  him  reason  to  expect  from 
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her  undertaking,  it  is  not  a  ease  of  pure  and  simple  tort.  The  resil 
injury  then  flows  from  her  noncompliance  with  her  engagement,  and 
an  action  to  recover  compensation  for  it,  if  maintainable,  gives  equal 
effect  to  her  contract,  no  matter  in  what  form  the  action  may  be 
bronght,  whether  in  form  ex  contractn  or  ex  delicto.    It  practleaUy 

enforces  it It  may  seem  hard  that  a  person  injnred  hj   the 

frand  of  a  married  woman,  consummated  through  the  agency  of  her 
contract,  should  be  without  civil  remedy,  but  it  is  necessary  to  the 
conservation  of  that  protection  which  the  law  throws  over  her  daring 
her  coverture,  against  being  bound  by  her  contracts,  and  the  rule 
entails  no  more  loss  upon  him  than  does  his  inability  to  enforee  her 
contracts  directly." 

So,  also,  in  the  principal  case  (Graham  v.  Tucker,  56  Fla.  307,  ante, 
p.  124,  47  South.  563)  it  is  declared  that  there  is  an  analogy  between 
the  common-law  disability  of  a  married  woman  and  that  of  an  infant, 
and  that  while  both  are  liable  for  pure  torts,  neither  are  liable  for 
an  injury  due  to  lack  of  skill  and  experience. 

The  above  rules  have  been  frequently  applied  by  the  courts.  Thas 
a  joint  action  against  husband  and  wife  for  a  fraud  in  the  sale  of  a 
chattel  has  been  denied,  since  as  to  the  wife  the  contract  is  void  and 
no  action  lies  for  a  fraud  arising  out  of  a  void  sale:  Owens  v.  Snod- 
grass,  36  Ky.  (6  Dana)  229.  Nor  are  husband  and  wife  liable  for 
the  fraud  of  the  wife  in  purchasing  goods  on  false  representations 
that  she  and  her  children  were  in  destitute  circumstances:  Woodvri^rd 
v.  Barnes,  46  Vt.  332,  14  Am.  Bep.  626.  Nor  will  a  wife  who  merely 
executes  a  deed  to  bar  her  right  of  dower,  and  having  no  knowled^^e 
of  the  transaction,  be  held  liable  for  fraudulent  representations  made 
by  the  husband  in  respect  to  the  boundaries  of  the  land:  Bamsey  v. 
Wallace,  100  N.  C.  75,  6  S.  E.  638. 

A  husband  and  wife  may  be  jointly  guilty  of  a  tortious  conversion 
of  personal  property:  Estill  v.  Fort,  32  Ky.  (2  Dana)  237.  Where  the 
wife  converts  property,  a  suit  for  the  conversion  is  properly  brought 
against  both  the  husband  and  wife:  Davis  v.  Taylor,  41  111.  405; 
Stockwell  V.  Thomas,  76  Ind.  506;  Tobey  v.  Smith,  15  Gray,  535; 
Heckle  v.  Lurvey,  101  Mass.  344,  3  Am.  Bep.  366;  Muser  v.  Lewis, 
14  Abb.  N.  C.  333;  Appeal  of  Franklin's  Admr.,  115  Pa.  534,  2  Am. 
St.  Eep.  583,  6  Atl.  70.  In  Shaw  v.  Hallihan,  46  Vt.  389,  14  Am. 
Bep.  628,  the  court  said:  "The  husband  is  liable  with  the  wife  for  her 
torts,  but  she  is  not  liable  for  his  torts  unless  they  are  her  torts  also. 
This  action  being  against  both  husband  and  wife,  for  tort,  can  only 
be  maintained  for  some  tort  of  the  wife.  The  conversion  of  property 
to  use  merely  by  the  wife  is  to  the  use  of  the  husband,  and  not  of 
herself:  1  8alk.  114;  2  Wms.  8aund.  41i.  The  mere  detention  of 
property  wrongfully  by  her  is  not  her  tort,  but  her  husband's:  2 
Greenleaf  on  Evidence,  sec.  647.  This  appears  from  the  fact  that 
the  action  of  detinue,  the  gist  of  which  was  wrongful  detention,  could 
be  maintained  against  the  husband  only:  1  Chitty  on  Pleadings,  82; 
Bacon's  Abridgment,  tit.  'Detinue,'  A.  Where  the  conversion  is  by 
destruction  of  the  property  by  her,  she  may  be  held  with  her  hue- 
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1»nd:  Keyworth  v.  Hill,  3  Bam.  ft  Aid.  685;  2  Boper  on  Husband  and 
Wife,  77.  Or  by  conimmption  by  her;  as,  'suppose  she  were  to  take 
mj  sheep  and  eat  them':  Buller  N.  P.  46.  According  to  these  prin- 
ciples, the  wife  cannot  be  held  liable  for  the  articles  of  specific 
property  nor  for  the  money  merely  detained  and  kept  from  the  plain- 
tiff by  the  defendants.  But  the  appropriation  or  payment  of  money, 
as  it  had  no  earmarks,  and  circulates  as  currency,  would  be  equivalent 
to  destruction  or  consumption  of  it  in  respect  to  the  person  entitled 
to  it.  Such  disposition  of  it  could  be  made  by  the  wife  independently 
of  the  husband,  and,  if  unlawful,  would  constitute  a  tort  of  hers, 
for  which  both  would  be  holden." 

A  married  woman  is  chargeable  for  having  procured  another  to 
commit  an  assault,  since  the  act  is  not  in  the  nature  of  a  command 
amounting  to  a  contract:  Sikes  v.  Johnson,  16  Mass.  389.  The  hus- 
band and  wife  may  be  both  sued  for  an  assault  and  battery  com- 
mitted by  the  wife  alone:  Flanagan  v.  Tinem,  53  Barb.  587.  And 
they  may  be  sued  jointly  where  the  assault  and  battery  is  com- 
mitted by  them  jointly:  Boadcap  v.  Sipe,  6  Gratt.  213.  Likewise 
where  it  is  committed  by  the  wife  in  the  presence  of  the  husband 
without  his  interposition:  Phillips  v.  Phillips,  46  Ky.  (7  B.  Mon.) 
268. 

At  the  common  law  an  action  for  a  libel  or  slander  committed 
by  the  wife  was  maintainable  against  both  the  husband  and  wife 
jointly;  notwithstanding  that  it  was  committed  without  his  knowledge 
or  'consent:  Baker  v.  Young,  44  HI.  42,  92  Am.  Dec.  149;  Luse  v. 
Oaks,  36  Iowa,  562;  Atwood  v.  Higgins,  76  Me.  423;  Marcus  v.. 
Bovinsky,  95  Me.  106,  49  Atl.  420;  Morgan  v.  Kennedy,  62  Minn. 
348,  64  Am.  St.  Bep.  647,  64  N.  W.  912,  30  L.  B.  A.  521;  Taylor  v. 
Pollen,  152  Mo.  434,  53  S.  W.  1086;  Tait  v.  Culbertson,  57  Barb. 
•;  Austin  v.  Bacon,  49  Hun,  386,  3  N.  Y.  Supp.  587;  Presnell  v. 
Hoore,  120  N.  G.  390,  27  S.  E.  27;  McQueen  v.  Fulgham,  27  Tex. 
463;  Seroka  v.  Kuttenburg,  L.  B.  17  Q.  B.  D.  177.  In  such  a  suit 
there  can  be  only  a  judgment  against  it  in  favor  of  the  husband 
and  wife  jointly:  Beaumont  v.  Kaye  (1904),  1  K.  B.  292.  The 
common-law  rule  requiring  both  the  husband  and  wife  to  be  sued  for 
a  libel  or  slander  committed  by  the  wife  has  been  enforced  even 
in  states  which  have  had  statutes  enlarging  the  rights  of  married 
women.  The  decision  in  cases  of  that  kind,  however,  has  rested  upon 
the  question  whether  the  provisions  of  the  statute  were  sufficiently 
broad  to  abrogate  the  common-law  rule:  Morgan  v.  Kennedy,  62 
Minn.  348,  54  Am.  St.  Bep.  647,  64  N.  W.  912,  30  L.  B.  A.  521; 
Taylor  v.  PuUen,  152  Mo.  434,  53  S.  W.  1086;  Fitzgerald  v.  Quann, 
109  K.  Y.  441,  17  N.  £.  354.  But  where  the  statute  is  sufficiently 
broad,  the  husband  is  not  held  liable  in  such  cases:  Lane  v.  Bryant, 
100  Ky.'  138,  37  S.  W,  584,  36  L.  B.  A.  709.  In  the  case  last  cited, 
it  was  said:  "The  right  of  the  appellee  to  a  judgment  against  the 
husband  under  the  rule  of  the  common  law  is  unquestioned,  in  the 
event  the  case  is  made  out  for  the  plaintiff;  but  it  is  insisted  that, 
when  the  reason  for  the  recognition  of  such  a  rule  ceases,  the  rule 
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itself  ibould  be  disrefirarded.  The  liability  of  the  husband  at  the 
common  law  was  based  on  the  idea  of  his  absolute  dominion  over 
the  person  of  his  wife,  with  the  right  to  all  of  her  own  personal,  and 
the  use  of  her  real  estate,  to  the  rents  and  profits  of  her  realty, 
to  her  earnings  and  labor,  and  the  power  of  the  control  of  the  wife 
by  the  husband  was  carried  to  such  an  extent  as  to  vest  in  him  the 
right  to  use  such  forcible  means  as  would  bridle  her  tongue  or  make 
her  of  good  behavior.  The  rule  is  a  harsh  one  at  best,  and,  with 
the  progress  of  civilization  and  the  changes  of  a  wise  modern  legisla- 
tion of  the  relations  between  husband  and  wife  as  to  the  right  of 
property  and  personal  control  by  the  husband,  it  would  seem  absurd, 
in  this  enlightened  age,  to  regard  the  wife  as  a  mere  machine,  made 
to  labor  and  to  talk  as  the  husband  directs,  and  to  make  him  liable 
on  that  ground  for  her  torts,  when  not  committed  by  his  direction 
and  procurement." 

In  Martin  v.  Bobson,  65  HI.  129,  16  Am.  Bep.  578,  the  court,  in 
holding  that  under  the  statute  taking  away  the  husband's  control 
of  the  wife's  property,  she  alone  was  responsible  for  slanders  uttered 
by  herself,  observed:  "The  chains  of  the  past  have  been  broken  by 
the  progression  of  the  present,  and  she  may  now  enter  upon  the 
stem  conflicts  of  life  untrammeled.  She  no  longer  clings  to  and 
depends  upon  man,  but  has  the  legal  right  and  aspires  to  battle  with 
him  in  the  contests  of  the  forum;  to  outvie  him  in  the  healing  art; 
to  climb  with  him  the  steps  of  fame,  and  to  share  with  him  in 
every  occupation.  Her  brain  and  hands  and  tongue  are  her  own, 
and  she  should  alone  be  responsible  for  slanders  uttered  by  herself." 

In  Price  v.  Clapp,  119  Tenn.  425,  123  Am.  St.  Bep.  730,  105  S.  W. 
864,  the  court  observed:  "It  is  true  that  the  husband  is  liable  for 
the  wife's  libel  (Hill  v.  Duncan,  110  Mass.  238;  Austin  v.  Wilson, 
4  Cush.  273,  50  Am.  Dec.  766),  but  she  is  also  liable  as  a  very  real 
party  (Smith  ▼.  Taylor,  11  Ga.  20;  Baker  ▼.  Young,  44  HI.  42,  92 
Am.  Dec.  149),  and  in  Texas  it  is  held  that  as  between  husband 
and  wife,  where  a  judgment  has  been  rendered  against  them  for 
damages  occasioned  by  the  wife's  slander,  if  the  husband  in  no  way 
participates  in  the  wrong,  the  separate  estate  of  the  wife  will  be 
applied  to  the  pa3rment  of  the  Judgment,  and  if  her  property  is  not 
sufficient,  then  resort  will  be  had  to  the  common  estate,  after  which 
the  separate  estate  of  the  husband  may  be  taken:  Zelifl  ▼•  Jennings, 
61  Tex.  458." 

f.    BeasoDs  Assigned  for  the  Oommoa-law  Bnla  on  the  Subject.— 

"The  courts  and  text-writers,"  said  Mr.  Chief  Justice  Steele  in 
Schuler  v.  Henry,  42  Colo.  367,  94  Pac.  360,  14  L.  B.  A.,  N.  8.,  1009, 
"do  not  agree  as  to  what  constitutes  the  basis  for  the  rule  at  common 
law  that  makes  the  husband  responsible  for  the  torts  committed  by 
his  wife.  Some  of  them  state  that  it  is  because  the  husband  at 
common  law  had  the  power  of  correcting  his  wife,  and  that  he  was 
therefore  responsible  for  her  conduct;  others  tha^  as  he  had  the  con- 
trol of  her  property  he  should  be  answerable  for  her  wrongs;  still 
others  that  as  she  could  not  be  sued  alone,  the  injured  party  would 
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be  without  redress,  unless  the  husband  were  held  liable  with  her, 
and  this  appears  to  be  the  theory  most  frequently  advanced,  and  is 
ragarded  by  Tyler  in  his  work  on  Infancy  and  Coverture  as  the 
eontrolling  reason  for  holding  the  husband  liable.  He  says:  'But  at 
common  law  the  husband  is  answerable  to  third  persons  for  acts 
and  injuries  done  by  his  wife  when  they  afford  ground  for  a  civil 
tetion,  even  though  done  without  his  knowledge  or  instrumentality 
in  any  way;  and  this  upon  the  ground  that  the  legal  existence  of  the 
wife  during  marriage  is  incorporated  or  consolidated  into  that  of 
the  husband,  and  if  the  husband  was  protected  from  responsibility, 
as  the  wife  could  not  be  sued  alone  in  such  a  case,  the  injured  party 
would  be  without  redress.  The  husband's  liability  results  from  the 
incapacity  of  the  wife  to  be  sued  without  him':  Tyler  on  Infancy 
and  Coverture,  360.  We  can  find  no  just  reason  for  holding  the 
hnsband  liable  for  the  torts  committed  by  his  wife  unless  committed 
bj  his  direction.  He  cannot  be  held  upon  the  common-law  theory 
of  unity  of-  husband  and  wife.  The  unity  has  been  severed,  and  we 
have  grafted  into  our  system  of  jurisprudence  the  benign  principle 
of  the  civil  law,  whereunder  'husband  and  wife  are  considered  as  two 
distinct  persons,  and  may  have  separate  estates,  contracts,  debts,  and 
injuries':  Wells  v.  Caywood,  3  Colo.  487.  He  cannot  be  held  upon 
the  ground  that  she  cannot  be  held  without  him,  for  she  can  be 
sued  in  all  matters  as  if  she  were  sole.  He  cannot  be  held  upon  the 
ground  that  he  has  control  of  her  property  and  should  respond  in 
damages  with  it,  because  he  has  no  control  of  her  property,  and  she 
may  do  with  it  as  she  pleases.  He  cannot  be  held  upon  the  theory 
that  he  has  power  to  restrain  her,  because  he  has  no  such  legal  power. 
As  he  has  no  legal  control  over  her  person  or  her  property,  he  should 
not  be  held  for  her  wrongs.  In  fact,  not  one  of  the  reasons  assigned 
by  courts  and  text-writers  for  holding  the  husband  liable  exists  in 
this  state;  and  as  the  reason  for  holding  the  husband  no  longer 
prevails,  he  should  not  be  required  to  respond  in  damages  for  the 
torts  of  his  wife." 

So,  also,  in  Taylor  v.  Pullen,  152  Mo.  434,  53  S.  W.  1086,  it  was 
said:  "While  it  is  true  that  one  of  the  supposed  reasons  for  the  rule 
which  required  a  husband  to  be  joined  with  his  wife  in  an  action 
for  her  torts  has  ceased  because  he  no  longer  acquires  her  property 
by  virtue  of  the  marriage  in  this  state,  all  lawyers  must  admit  that, 
80  far  no  writer  or  court  has  as  yet  furnished  satisfactorily  all  the 
reasons  which  may  have  influenced  the  adoption  of  the  rule  at 
common  law,  and,  until  they  are  produced,  certainly  the  courts  can- 
not declare  that  all  the  reasons  have  ceased,  and  thus  abolish  the 
rule  by  judicial  decision." 

And  in  another  Missouri  case  the  court  observed:  "Although  the 
absorptions  of  the  wife's  property  by  the  husband,  permitted  by  the 
common  law  may  have  been  the  reason,  and  a  sufficient  one,  for  hold- 
ing him  liable  for  her  torts  committed  before  the  marriage,  his 
liability  for  her  torts  committed  during  coverture,  while  supported  by 
that  reason  also,  had  another,  a  broader  and  more  enduring,  founda- 
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tion  in  tlie  absolute  niiitj  of  haslMiid  and  wife  in  the  marital  rela- 
tion. As  contemplated  by  that  law,  thej  were  two  persons,  made 
one  hj  marriage:  one  entity — ^the  family — whose  head  was  the  hns- 
band,  with  power  to  control  and  direct  the  conduct  and  action  of 
its  members,  and  with  a  corresponding  liability  to  society  for  each 
conduct  and  action.  This  basis,  this  reason,  for  the  liability  of  the 
husband  for  the  torts  of  the  wife  committed  during  coverture  remains 
intact  of  legislative  interfere^^ce  thus  far  in  this  state,  and,  so  long 
as  it  does  remain,  there  is  reason  for  the  liability — ^whether  sufficient 
or  not  is  for  the  legislature,  and  not  for  the  courts,  to  say;  and  we 
cannot  assume  that  this  liability  for  the  protection  of  society  has 
ceased  because  a  reason  therefor  no  longer  exists.  When,  by  legis- 
lative enactment,  marriage  in  this  state  becomes  a  mere  civil  con- 
tract, a  mere  community  of  interest  based  on  property,  then  the 
reason  for  the  rule  may  cease  to  exist;  but  so  long  as  it  remains  the 
sacred  relation  contemplated  in  the  common  as  in  the  divine  law, 
a  reason  therefor  must  remain":  Nichols  v.  Nichols,  147  *Mo.  387,  4ft 
8.  W.  947. 

The  early  English  authorities  in  respect  to  the  origin  of  the  com- 
mon-law rule  were  exhaustively  considered  in  Kowing  v.  Manly,  4& 
N.  T.  192,  10  Am.  Bep.  346.  In  speaking  of  the  reason  why  the  hus- 
band was  joined  with  the  wife  in  a  suit  based  upon  her  tort,  the 
court  observed:  "He  is  not  joined  as  a  defendant  on  the  ground  that 
her  guilt  is  imputed  to  him,  but  because,  so  long  as  the  marital 
relation  continues,  the  wife  is  incapable  of  being  sued  alone  (Capel 
V.  Powell,  17  Com.  B.,  N.  8.,  744),  and  his  liability  continues  only 
so  long  as  the  relation  of  marriage  subsists:  Id." 

It  was  strongly  urged  in  Henley  v.  Wilson,  137  Cal.  273,  92  Am. 
St.  Bep.  160,  70  Pac.  21,  58  L.  B.  A.  941,  that  the  reason  for  the 
common-law  rule  had  ceased,  and  hence  that  the  rule  itself  had 
ceased,  but  the  court  said:  ''But  what  all  the  reasons  for  the  rule 
were  originally  is  not  now  so  easy  to  determine,  and  accordingly 
it  was  said  by  Mr.  Justice  Field,  in  Van  Maren  v.  Johnson,  15  Cal. 
812:  It  matters  not  what  was  the  origin  of  the  common-law  doc- 
trine; its  rule  is  settled  and  exists  independently  of  the  grounds  on 
which  it  originally  rested/  These  rules  are  quite  ancient,  and  cannot 
be  said  to  have  been  rested  solely  upon  the  fact  that  the  husband 
may  take  all  the  wife's  personal  property  and  her  earnings  and  may 
control  her  person,  or  that  she  can  have  no  estate  from  which  a  judg- 
ment against  her  could  be  satisfied,  added  to  the  supposed  merger  of 
her  legal'  personalty  in  his.  It  was  said  by  the  supreme  court  of 
Texas  in  Zeliff  v.  Jennings,  61  Tex.  458,  that  the  doctrine  'rests 
perhaps  mainly  upon  the  supposition  that  her  acts  are  the  result  of 
the  superior  will  and  influence  of  the  husband.  Owing  to  the  inti- 
mate relation  of  husband  and  wife,  and  to  the  nature  of  the  control 
given  him  by  law  and  social  usage  over  her  conduct  and  actions,  it 
would  be  difficult,  if  not  impossible,  for  the  courts  to  determine 
when  she  Had  acted  at  her  own  instance,  and  when  she  was  guided 
by  his  dictation.'    And  it  may  be  added  in  a  case  where  the  wif» 
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Im  bo  Mparate  estate,  if  the  hnaband  cannot  be  held,  the  aggrieved 
pezwn  will  have  no  redresa,  and  upon  the  wife  there  wiU  be  no  re- 
straint of  pecuniary  responsibility.  If  so  disposed,  she  could  with 
impunity  blast  the  lives  of  her  neighbors  by  most  grievous  slanders. 
Nor  is  it  true,  in  the  absolute  sense,  that  she  has  no  interest  in  the 
eetate  of  her  husband.  She  is  entitled  to  a  support  out  of  it,  and 
to  be  maintained  in  a  degree  of  comfort  proportionate  to  his  wealth. 
To  make  this  fortune  liable  for  her  torts  may  directly  affect  her. 
It  may  diminish  her  comfort  and  style  of  living. 

"As  to  the  community  property,  if  the  coverture  is  ended  in  any 
mode  during  her  life  without  her  fault,  one-half  of  it  will  be  hers. 
Host  wives  consider  themselves  equally  interested  in  accumulations, 
iod  properly  so.  At  common  law,  even,  they  had  morally  an  interest 
in  the  fortune  made  or  inherited  by  the  husband.  In  some  circum- 
stances they  could  secure  a  separate  maintenance  from  it  on  a  scale 
proportionate  to  its  amount.  We  hear  much  of  the  power  over  the 
wife  given  to  the  husband  by  the  common  law,  which  is  now  thought 
to  have  been  oppressive.  But  it  had  its  ot)ier  side.  It  was  calcu- 
lated to  make  a  more  complete  and  indissoluble  union  in  which  the 
wife  had  rights  that  could  be  lost  only  by  her  violation  of  her  mar- 
riage vow,  and,  I  think,  to  make  the  common  earnings  liable  for  the 
torts  of  each  tended  in  the  same  direction.  Each  became  the  other's 
"keeper.'  These  earnings  are  held  by  the  husband,  but  are  liable 
for  the  support  of  the  wife. 

"Since  the  reasons  of  the  common-law  rule  cannot  now  be  fully 
known,  we  are  at  liberty  to  suppose  that  it  was  founded  upon  these 
and  many  other  considerations,  as  well  as  upon  those  usually  stated."^ 

In  an  early  New  York  case  it  was  stated  that  the  liability  of  the 
husband  in  such  cases  is  based  upon  the  theory  that  the  marriage 
subjects  the  person  of  the  wife  to  the  dominion  and  control  of  the 
husband,  and  hence  that  the  commission  of  a  tort  by  the  wife  may  be 
considered  in  a  degree,  at  least,  as  the  act  or  omission  of  the  hus- 
band:  Bo  we  V.  Smith,  45  N.  Y.  230. 

g.  Joinder  of  Both  Husband  and  Wife  as  Defendants. — ^Anciently 
the  reason  for  joining  the  husband  with  the  wife  in  a  suit  for  a  tort 
committed  by  her  was  to  give  him  an  opportunity  oi  defending  the 
rait,  since  he  was  liable  for  her  torts  during  coverture. 

Hence  under  the  common  law  it  is  the  practice  to  join  the  hus- 
band with  the  wife  in  a  suit  for  a  tort  committed  by  her:  Shields 
V.  McKee,  11  111.  App.  188;  Ball  v.  Bennett,  21  Ind.  427,  83  Am. 
Bee.  356;  McCaslin  v.  State,  09  Ind.  428;  Marshall  v.  Oakes,  51  Me. 
308;  Brown  v.  Kemper,  27  Md.  666;  Jillson  v.  Wilbur,  41  N.  H.  106; 
Vanneman  ▼.  Powers,  56  N.  Y.  39;  Anderson  v.  Hill,  53  Barb.  238; 
Boberts  v.  Lisenbee,  86  N.  C.  136,  41  Am.  Bep.  450;  Clark  v.  Bayer, 
32  Ohio  St.  299,  30  Am.  Bep.  593;  McKeown  v.  Johnson,  1  McCord, 
578,  10  Am.  Dec.  698. 

h.  Effect  of  Desitli  of  Husband  or  Wife  Before  Bendition  of 
Judgment. — ^It  was  observed  by  Mr.  Justice  Bapallo  in  KowiDg  v. 
Manly,  49  N.  Y.  192,  10  Am.  Bep.  346/ as  follows:   'Of,  after  the 
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commission  of  a  tort  by  a  married  woman,  she  should  be  divoread, 
or  the  husband  should  die,  the  action  could  be  brought  against  her 
alone,  and  if  the  death  of  the  husband  occurred  pending  an  action 
against  both,  it  would  survive  against  the  wife.  But  if  she  should 
die  before  or  pending  the  action,  it  would  not  survive  against  the 
husband.  This  could  not  be  if  her  wrong  were  imputed  to  him,  or  he 
were  in  law  unqualifiedly  responsible  for  it." 

The  liability  of  the  husband  to  be  sued  jointly  with  his  wife  for 
her  torts  continued  only  so  long  as  the  matrimonial  relation  sub- 
sisted  between  them.  The  wrong  of  the  wife  was  not  imputed  to 
him.  The  wrong  was  hers.  He  was  only  joined  with  her  ex  neces- 
sitate, because  she  could  not  be  sued  alone.  Hence  where  the  wife 
who  committed  the  tort  dies,  the  liability  of  the  husband  ceases: 
Boberts  v.  Lisenbee,  86  N.  0.  136,  41  Am.  Bep.  450.  A  suit  against 
husband  and  wife  for  a  tort  does  not  abate  by  his  death  unless 
the  tort  was  committed  by  her  in  his  presence  or  by  his  coercion: 
Douge  V.  Pearce,  13  Ala.  127.  Idkewise,  where  the  husband  and 
wife  are  sued  jointly  for  a  tort  committed  by  them  jointly,  the 
plaintiff  may  proceed  against  the  wife  alone  upon  the  death  of  the 
husband  during  its  pendency:  Baker  v.  Braslin,  16  B.  I.  635,  18  Atl. 
1039,  6  L.  B.  A.  718.  In  the  case  last  cited  the  court  said:  "We 
think  it  is  settled  by  the  preponderance  of  authority  that  at  common 
law  an  action  against  two  in  tort,  as  in  trespass,  ejectment,  trover, 
conspiracy,  and  the  like,  is  not  abated  by  the  death  of  one  of  them, 
but  may  be  prosecuted  against  the  survivor,  each  being  answerable  in 
eolido  for  the  wrong:  1  Comyn's  Digest,  125;  Bpenser  v.  Earl  of  Bot- 
land,  Yelv.  209;  Hill  v.  Tempest,  Cro.  Eliz.  145;  Benion  v.  Watson, 
Oro.  Eliz.  625;  Bidley  v.  Lee,  Cro.  Jac.  356;  Sumner  v.  Tileston,  4 
Pick.  308;  Herbert  v.  Hendrickson,  38  N.  J.  L.  296;  King  ▼.  Bell, 
13  Neb.  409,  14  N.  W.  141;  Treat  v.  Dwinel,  59  Me.  341.  We  see 
no  reason  why  the  rule  should  not  apply  when  the  two  are  husband 
and  wife.  It  is  true  that  where  husband  and  wife  join  in  committing 
a  tort,  the  presumption  is  that  she  acts  under  marital  coercion;  but 
this  presumption  is  prima  facie  only,  and  may  be  rebutted  by  proof 
that  she  acted  of  her  own  free  will:  Oooley  on  Torts,  115,  116;  Sim- 
mons V.  Brown,  5  B.  I.  299,  73  Am.  Dec.  266;  Marshall  v.  Oakes, 
51  Me.  308;  Handy  v.  Foley,  121  Mass.  259,  23  Am.  Bep.  270;  Cassia 
V.  Delany,  38  N.  Y.  178.  It  is  also  true  that  a  marriea  woman  can- 
not be  sued  separately  from  her  husband  for  a  tort  committed  by 
them  jointly,  so  long  as  she  is  under  coverture;  but  this  is  not  be- 
cause the  tort  is  joint,  but  because  the  law  requires  the  joinder 
by  reason  of  the  coverture.  There  is  nothing  to  prevent  her  being 
sued  alone  for  such  a  tort  after  her  husband  dies,  the  same  as  if  she 
were  originally  discovert;  and,  this  being  so,  we  see  no  reason  why 
a  suit  for  such  a  tort,  begun  against  her  and  her  husband,  should 
not  proceed  against  her  alone,  if  her  husband  dies  during  its  pend- 
ency.   And  so  the  law  has  been  laid  down." 
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m    Xaability  for  Torts  Under  the  Married  Women  Statutes. 

t.  Bepeal  of  tbe  Oommon-law  Bule  1>7  Implication. — Strange  ai  it 
may  seem,  the  courts  have  been  very  reluctant  to  abrogate  the  ancient 
fommon-law  rules  respecting  the  liability  of  husband  and  wife  for 
the  wife's  torts,  even  in  the  face  of  statutes  which  have  been  enacted 
for  the  very  purpose  of  emancipating  married  women  from  the  dis- 
abilities under  which  they  labored  by  reason  of  the  strictness  of  the 
eommon-law  rules  regarding  her  status  and  property  rights.  The 
reasons  assigned  for  the  common-law  rule,  as  has  been  shown  by  our 
discussion  in  subdivision  HI,  have  been  many  and  technical.  It 
is  quite  true  that  many  of  the  reasons  were  sufficient  considering 
the  conditions  of  the  law  relative  to  property  rights  in  general,  and 
the  absolute  dominion  accorded  to  the  husband  over  the  actions  of 
the  wife.  Upon  the  enactment  of  the  earlier  statutes  allowing  mar- 
ried women  to  manage  and  control  their  separate  property,  it  was 
believed  that  reason  for  the  common  law  had  ceased,  and  hence  that 
the  ancient  rules  had  also  ceased  by  reason  of  that  fact,  but  most 
of  the  courts  refused  to  g^ve  such  effect  to  statutes  of  that  char- 
acter. 

The  basis  of  this  refusal  is  the  rule  that  statutes  in  derogation  of 
the  common  law  are  strictly  construed:  Kellar  v.  James,  63  W.  Ya. 
139,  59  8.  £.  939,  14  L.  B.  A.,  N.  S.,  1003.  In  other  words,  courts 
will  consider  the  common  law  in  force  until  it  has  been  repealed  or 
modified  by  the  legislature.  Hence  the  court  of  Maine  declared  that 
A  statute  removing  a  wife's  disability  in  prosecuting  and  defend- 
ing suits  upon  contracts  or  allowing  her  to  prosecute  or  defend  "an 
action  either  of  tort  or  contract  for  the  preservation  and  protec- 
tion of  her  property  and  personal  rights  or  for  the  redress  of  her 
injuries,"  did  not  authorize  the  wife  alone  to  defend  an  action 
against  her  for  an  alleged  tort  such  as  slander:  Atwood  v.  Higgins, 
76  Me.  423. 

A  number  of  very  respectable  courts  have,  however,  held  that  gen- 
eral statutes  relieving  married  women  from  their  common-law  dis- 
abilities and  giving  them  power  to  deal  with  their  separate  property 
as  if  they  were  unmarried  repeal  by  implication  the  common-law 
role  that  the  husband  is  liable  for  the  torts  of  the  wife,  even  though 
the  statute  itself  makes  no  express  reference  to  such  torts.  It  neces- 
sarily follows,  then,  that  under  decisions  of  this  character,  the  wife 
is  alone  responsible  for  her  torts.  Most  of  the  decisions  which  so 
hold  have  proceeded  upon  the  theory  that  the  reason  for  the  com- 
mon-law rule  having  ceased,  the  rule  itself  must  also  necessarily 
cease:  Schuler  v.  Henry,  4  Colo.  367,  94  Pac.  360,  14  L.  B.  A., 
N.  a,  1009;  Martin  v.  Bobson,  65  HI.  129,  16  Am.  Bep.  578;  Norris 
V.  Corkill,  32  Kan.  409,  49  Am.  Bep.  489,  4  Pac.  862;  Lane  v.  Bryant, 
100  Ky.  138,  37  8.  W.  584,  36  L.  B.  A.  709;  Goken  v.  Dalluge,  72 
Neb.  16,  99  N.  W.  818,  101  N.  W.  244,  103  N.  W.  287,  9  Ann.  Cas. 
1222;  Harris  v.  Webster,  58  N.  H.  481;  Culmer  v.  WUson,  13  Utah, 
129.  67  Am.  St.  Bep.  713,  44  Pac.  833. 
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The  obseryation  made  by  Mr.  Commissioner  Philips  in  Merrill  ▼. 
St.  Louis,  83  Mo.  244,  53  Am.  Bep.  576,  is  very  apropos  to  this  sub- 
ject. He  said:  'In  the  present  attitude  of  married  women  in  this 
state,  and  especially  toward  their  separate  estates,  1  perceive  no 
such  difficulties  and  embarrassment  as  the  ancient  common  law  threw 
around  them.  It  does  seem  to  me,  with  great  respect,  that  learned 
judges  have  exhibited  too  much  timidity,  or  reverence  for  legal 
antiquities,  in  adhering  to  rules  after  the  reason  for  their  exist- 
ence has  given  away  before  our  advancing  civilization  and  broaden- 
ing jurisprudence." 

One  of  the  earliest  cases  to  hold  that  the  effect  of  a  statute  al- 
lowing a  wife  to  control  her  separate  property  as  though  she  was 
sole  and  unmarried  was  to  relieve  the  husband  of  liability  for  his 
wife's  torts  and  place  the  burden  on  the  wife  was  that  of  Martin 
V.  Bobson,  65  111.  129,  16  Am.  Bep.  578.  The  action  was  for  a 
slander  committed  by  the  wife.  Mr.  Justice  Thornton,  in  the  course 
of  a  very  able  opinion,  observed:  "At  common  law  he  had  control, 
almost  absolute,  over  her  person;  was  entitled,  as  the  result  of  the 
marriage,  to  her  services,  and  consequently  to  her  earnings;  to  her 
goods  and  chattels;  had  the  right  to  reduce  her  choses  in  action  to 
possession  during  her  life;  could  collect  and  enjoy  the  rents  and 
profits  of  her  real  estate;  and  thus  had  dominion  over  her  prop- 
erty, and  became  the  arbiter  of  her  future.  She  was  in  a  condition 
of  complete  dependence;  could  not  contract  in  her  own  name;  was 
bound  to  obey  him;  and  her  legal  existence  was  merged  in  that  of 
her  husband — so  they  were  termed  and  regarded  as  one  person  in 
law Now,  he  cannot  enjoy  the  profits  of  her  real  estate  with- 
out her  permission.  He  has  no  control  over  her  separate  personal 
property.  It  is  not  subject  to  his  'disposal,  control  or  interference.' 
Language  could  not  be  more  explicit.  All  her  separate  property  is 
'under  her  sole  control,  to  be  held,  owned,  possessed  and  enjoyed  by 
her  the  same  as  though  she  was  sole  and  unmarried.'  He  has  no 
right  to  use  or  dispose  of  a  horse  or  a  cow,  without  her  consent. 
He  can  no  longer  interfere  with  her  choses  in  action.  They  are  un- 
der her  sole  control.  The  product  of  her  labor  is  her  exclusive  prop- 
erty. She  alone  can  sue  for  and  enjoy  it.  Any  suit  for  her  earnings 
must  be  in  her  own  name,  and  she  may  use  and  possess  them  free 
from  the  interference  of  her  husband  or  his  creditors A  lia- 
bility which  has  for  its  consideration  rights  conferred  should  no 
longer  exist  where  the  consideration  has  failed.  If  the  relations  of 
husband  and  wife  have  been  so  changed  as  to  deprive  him  of  all 
right  to  her  property,  and  to  the  control  of  her  person  and  her  time, 
every  principle  of  right  would  be  violated  to  hold  him  still  respon- 
sible for  her  conduct.  If  she  is  emancipated,  he  should  no  longer 
be  enslaved." 

The  various  stages  of  woman's  advance  from  a  legal  nonentity  to 
a  legal  entity,  with  the  privilege  of  responding  in  damages  for  her 
own  wrongs,  was  illustrated  by  Mr.  Justice  Foster  in  Harris  ▼.  Web- 
ster, 58  N.  H.  48L    The  learned  justice  said:  "By  the  common  law, 
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the  married  woman's  eostracts  were  absolutely  void — ^not  merely 
Toidable,  like  those  of  infants  and  lunatics;  and  this,  not  because  of 
the  theory  that,  like  an  infant  or  a  lunatic,  she  required  the  pro- 
tection of  the  law  (for,  in  legal  theory,  a  wife  needed  the  protec- 
tion of  the  law  no  more  than  a  single  woman),  but  because  of  the 
theory  of  the  utter  absorption  of  the  existenee  of  the  wife  in  that 
of  the  husband;  or  the  other  theory,  of  her  subjection  and  slavery. 
Both  theories  compelled  the  same  practical  result;  her  legal  per- 
sonaJity  was  extinguished,  and  her  social  personality  was  that  of  a 
slave,  'under  the  rod.'  The  social  condition  and  legal  status  of 
woman  was  the  natural  condition  of  the  age  of  feudalism  which 
produced  it — an  age  when  every  social  relation  was  governed  by 
feudal  analogies.  It  is  not  suprising,  therefore,  that  in  such  an 
age  a  theory  of  conjugal  life  should  have  gained  ground  in  England 
which  seemed  to  reproduce  at  every  fireside  the  lord  and  vassal,  and 
to  place  the  lord  in  the  attitude  of  Petruchio. 

"  1  will  be  master  of  what  is  mine  own ; 

She  is  my  goods,  my  chattels ;  she  is  my  house, 
My  household  stuff,  my  field,  my  bam. 
My  horse,  my  ox,  my  ass,  my  anything.' 

Kenny  on  Married  Women's  Property,  8. 

'*The  wife  being  thus  sub  potestate  viri,  with  the  sanction  of  the 
law  and  of  public  opinion,  the  law  was  consistent  in  holding  that 
'if  a  man  beat  an  outlaw,  a  traitor,  a  pagan,  his  villein,  or  his  wife, 
it  is  dispunishable,  because,  by  the  law  common,  these  persons  can 
have  no  action':  Brooke,  J.,  12  Henry  VllI,  4.  And  the  woman  be- 
ing thus  utterly  within  her  husband's  control,  his  chattel,  his  'ox,' 
he  became  personally  and  solely  answerable  for  her  torts,  as  for  the 
trespasses  of  his  other  domestic  cattle;  and,  of  course,  the  law  could 
pursue  no  other  consistent  system  than  that  which  declared  all  her 
eontracts  absolutely  void. 

"Such  was  the  social  and  legal  status  of  a  married  woman  cen- 
turies ago;  and  the  change  of  her  condition  before  the  law  seems 
to  be  much  less  in  England  than  in  New  Hampshire:  Phillips  v. 
Bamet,  before  cited  [L.  !B.  1  Q.  B.  D.  436].  But  feudalism  ex- 
ists no  longer,  and  the  social  and  legal  conditions  which  the  system 
produced  have  likewise  passed  away.  The  benign  influences  of 
Christianity,  and  a  more  diffused  as  well  as  a  higher  system  of  moral 
and  intellectual  education,  have  gradually  ameliorated  the  hard- 
ships of  woman's  social  condition,  and  have  elevated  her  to  the  state 
of  dignity  and  importance  she  possesses  to-day — a  social  position  of 
honor  and  respect.  The  change  has  been  gradual,  but  it  has  been 
as  marked  as  any  other  step  in  the  course  of  advancing  civilization, 
for  it  has  been  nothing  less  than  a  slow  but  steady  march  from 
slavery  to  freedom.  It  has  been  uniform  in  one  respect:  Through 
all  its  course  it  has  been  distinguished  by  the  gradual  dissolution 
of  family  dependency,  and  the  growth  of  individual  obligation  in 
its  place':  Maine's  Ancient  Law,  163. 
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"The  movement  has  been  'from  status  to  contraef :  18  Alb.  Law 
Jour.,  26.  And  if  it  be  true,  as  maintained  by  Spencer,  that  in  the 
United  States  'women  have  reached  a  higher  status  in  the  social 
structure  than  anywhere  else'  (1  Principles  of  Sociology,  764),  it  is 
equally  true  that  in  many  of  the  states,  certainly  in  New  Hamp- 
shire more  than  anywhere  else,  have  the  legal  distinctions  between 
the  sexes  been  swept  away. 

"The  law  of  servitude  in  marriage  is  repealed  in  this  state.  In 
1842,  the  Be  vised  Statutes  empowered  a  deserted  wife  to  hold  and 
convey  property  without  the  interference  of  her  husband:  Bev.  Stats., 
c.  149,  sec.  1.  Successive  steps  in  the  direction  of  a  larger  liberty 
and  a  corresponding  responsibility,  through  the  legislation  of  1845 
(Laws,  c.  236),  of  1846  (Laws,  c.  327),  of  1857  (Laws,  c.  1960),  of 
1858  (Laws,  c.  2073),  of  1860  (Laws,  c.  2342),  of  1865  (Laws,  c. 
4080),  of  1866  (Laws,  cc.  4234,  4252),  of  1867  (Qen.  Stats.,  c.  164, 
sec.  1),  of  1869  (Laws,  c.  35),  of  1871  (Laws,  c.  27),  and  perhaps 
other  enactments  not  at  this  moment  called  to  mind,  resulted  finally 
in  the  act  of  1876  (Laws,  c.  32).  As  the  result  of  all  this  legisla- 
tion, it  is  now  settled  that  a  wife  may  hold  to  her  own  use,  free 
from  the  interference  or  control  of  her  husband,  all  property  at  any 
time  earned,  acquired,  or  inherited  by,  bequeathed,  given  or  con- 
veyed to  her,  either  before  or  after  marriage,  and  may  make  con- 
tracts, and  may  sue  and  be  sued  in  all  matters,  whether  in  law  or 
in  equity,  in  the  same  manner,  as  if  she  were  sole  and  unmarried. 
Thus  by  progress  in  the  same  direction,  by  changes,  religious,  social, 
customary,  legislative,  and  judicial,  the  rule  of  the  common  law  has 
been  abolished  and  obliterated;  and  it  is  no  longer  possible  to  say 
that  in  New  Hampshire  a  married  woman  is  a  household  slave  or 
chattel,  or  that  in  New  Hampshire  the  conjugal  unity  is  represented 
solely  by  the  husband.  By  custom  and  by  statute  the  wife  is  now 
joint  master  of  the  household,  and  not  a  slave  or  a  servant.  The 
rule  now  is  that  her  legal  existence  is  not  suspended.  So  practically 
has  the  ancient  unity  become  dissevered  and  dissolved,  that  the  wife 
may  not  only  have  her  separate  property,  contracts,  credits,  debts, 
wages,  and  causes  of  separate  action  growing  out  of  a  violation  of 
her  personal  rights,  but  she  may  enter  into  legal  contract  with  her 
husband  and  enforce  it  by  suit  against  him:  Glough  v.  Bussell,  55 
N.  H.  279.  And  since  the  wife's  property  is  no  louger  her  hus- 
band's, nor  her  earnings  his,  by  mere  force  of  law,  and  since  he  has 
no  more  legal  power  of  physical  control  over  her  than  she  has  over 
him,  no  more  reason  seems  to  remain  for  holding  him  liable  for  her 
torts  than  for  holding  her  liable  for  his." 

So,  also,  in  Norris  v.  Corkill,  32  Kan.  409,  49  Am.  Bep.  489,  4 
Pac.  862,  the  court  reviewed  the  various  disabilities  under  which  the 
wife  labored  at  the  common  law.  The  statute  under  consideration 
was  one  allowing  the  wife  the  control  and  management  of  her  sepa- 
rate estate.  The  court  said:  ''Again,  in  this  state,  the  common-law 
power  of  correction  of  the  wife  by  the  husband  is  no  longer  tolerated. 
Under  the   common  law   the  married   woman's  legal    existence   was 
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almost  entirely  ignored.  She  was  sunk  into  almost  absolute  non- 
entity, and  rested  in  almost  total  disability;  but  all  of  this  has 
been  changed  by  the  statute,  and  to-day,  in  our  state,  'her  brain  and 
hands  and  tongue  are  her  own,  and  she  should  alone  be  responsible 
for  slanders  uttered  by  herself:  Martin  v.  Bobson,  65  111.  129,  16 
Am.  Bep.  578.  We  think  the  provisions  of  our  statute  change  the 
common-law  rule,  and  thereby  discharge  the  husband  from  liability 
for  the  torts  of  the  wife  committed  when  he  is  not  present,  and 
with  which  he  has  no  connection.  The  wife  stands  upon  an  equality 
in  this  state  in  all  respects  with  the  husband.  She  is  alone  respon- 
sible for  her  contracts,  and  should  be  alone  responsible  for  her  acts. 
We  have  examined  the  various  authorities  conflicting  with  these 
views,  but  owing  to  the  provisions  of  our  statute  we  are  not  in- 
clined to  follow  them,  and  therefore  think  it  unnecessary  to  refer 
to  them." 

In  Schuler  v.  Henry,  42  Colo.  367,  94  Pac.  360,  14  L.  E.  A.,  N.  S., 
1009,  the  court,  in  holding  the  wife  alone  responsible  for  her  torts, 
entered  into  an  exhaustive  discussion  of  the  reasons  for  the  common- 
law  rule  and  the  absence  of  such  reasons  under  the  married  women 
statutes  giving  her  control  of  her  property  and  person.  Mr.  Chief 
Justice  Steele  said:  "At  common  law  the  husband  and  wife  were 
considered  as  one  person,  as  having  but  one  will  between  them — that 
seated  in  the  husband,  as  the  head  and  governor  of  the  family. 
Therefore  the  law  gives  him  the  same  right  over  real  estate  accruing 
to  the  wife  during  coverture  as  if  she  were  seised  of  it  before  mar- 
riage. So  of  chattels  real  accruing  to  the  wife.  It  also  gives  him 
an  absolute  power  over  any  personal  estate  or  interest  accruing  to 
the  wife  by  gift,  devise,  or  her  labor:  Bacon's  Abridgment,  tit.  'Baron 
and  Feme,'  D.  'The  husband  hath  by  law  power  and  dominion  over 
his  wife,  and  may  keep  her  by  force  within  the  bounds  of  duty,  and 
may  beat  her,  but  not  in  a  violent  or  cruel  manner':  Id.,  B.  The 
wife's  identity  was  completely  merged  in  that  of  her  husband. 
With  but  few  limitations  he  had  the  control  of  her  person,  her  prop- 
erty, her  children,  her  labor.  'The  legal  theory  is  that  marriage 
makes  the  husband  and  wife  one  person,  and  that  person  is  the 
husband,  that  there  may  be  an  indissoluble  union  of  interest  between 
the  parties':  State  ▼.  Burlingham,  15  Me.  104.  As  compensation  for 
depriving  her  of  a  legal  existence,  and  depriving  her  of  the  enjoy- 
ment of  her  property  and  of  being  under  the  dominion  of  her 
husband,  the  wife  had  the  benefit  of  her  legal  nonentity,  and  she 
was  presumed  to  have  acted  under  the  direction  of  her  husband,  and 
her  misdemeanors  and  her  trespasses  were  to  be  looked  upon,  not  as 
arising  from  the  promptings  of  her  own  mind  or  will,  but  as  the  re- 
sult of  the  overpowering  commands  or  coercion  of  him  whom  she 
had  promised  to  obey:  Marshall  v.  Oakes,  51  Me.  310.  'The  common 
reason  assigned  for  this  legal  disfranchisement  of  the  wife  is  that 
there  may  be  an  indissoluble  union  of  interest  between  the  parties. 
In  other  words,  lest  the  wife  might  be  sometimes  tempted  to  assert 
rights  in  opposition  to  her  husband,  the  law  humanely  devests  her  of 
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rights':  Walker's  American  Law,  246.  Bj  our  statute  there  is  a  com- 
plete change  in  all  this;  and  the  Colorado  wife  is  not  wife  as  at  com- 
mon law,  bnt  is  vested  with  absolute  control  and  dominion  over  her 
property  and  person.  She  maj  sue  and  be  sued  as  though  she  were 
sole.  She  may  engage  in  business  on  her  own  account.  She  may  sell 
and  eonvej  her  property  without  the  consent  of  her  husband.  Her 
property  is  not  liable  for  her  husband's  debts.  She  is  entitled  to  the 
earnings  of  her  labor.  She  may  execute  any  bond,  bill,  or  promissory 
note,  and  may  contract  debts  in  her  own  name;  and  in  every  suit  or 
proceeding,  when  judgment  is  rendered  against  her,  it  may  be  en- 
forced by  execution  against  her.  She  may  dispose  of  her  property  by 
will,  and  the  law  places  both  husband  and  vrife  upon  the  same  level 
with  reference  to  the  disposition  of  property  by  wilL  The  provisions 
of  the  statute  are  slightly  different,  but  the  effect  is  the  same,  and 
neither  can  dispose  of  more  than  one-half  of  the  property  without  the 
consent  of  the  other.  Either  husband  or  wife  may  incur  indebtedness 
for  the  family  expenses,  and  for  such  indebtedness  either  or  both  will 
be  liable.  The  husband  is  not  liable  for  the  debts  of  his  wife  con- 
tracted before  marriage,  except  to  the  extent  that  he  may  have  re- 
ceived property  from  her.  The  right  of  the  husband  to  beat  his  wife 
or  to  imprison  her  to  enforce  obedience  to  his  will  is  no  longer  rec- 
ognized as  a  right  by  our  race,  and  such  treatment  of  the  wife  is 
practiced  only  l^  those  of  brutish  instincts.  The  husband  is  no  longer 
entitled  to  the  exclusive  possession  of  the  children.  Although  there 
exists  certain  reciprocal  obligations  and  duties  growing  out  of  the 
marital  relation,  whatever  they  are,  they  are  not  based  upon  the  sup- 
posed vassalage  of  the  wife  or  the  imagined  lordliness  of  the  husband. 
Thus  it  will  be  seen  that  the  wife  in  Colorado  has  been  wholly  emanei- 
pated  'from  the  condition  of  thraldom  in  which  she  was  placed  at  eom- 
mon  law.'  And  as  stated  by  Chief  Justice  Thatcher  in  Wells  v.  Clay- 
wood,  3  Colo.  487:  The  wife  in  Colorado  is  the  wife  under  our  stat- 
ute and  not  the  wife  at  common  law;  and  by  our  statutes  must  her 
rights  be  determined;  the  common  law  affecting  her  rights,  as  we  shall 
presently  see,  having  been  swept  away.' 

"That  many  of  the  states  still  hold  the  husband  liable  jointly  with  the 
wife  for  torts  committed  by  her  without  his  presence  must  be  conceded, 
and  perhaps  the  greater  number  that  have  passed  upon  the  question  have 
so  held;  but  in  no  one  of  the  states  so  holding  is  the  wife  so  com- 
pletely emancipated  from  the  dominion  of  her  husband  as  in  this 
state,  and,  as  a  rule,  the  courts  find  in  their  statutes  some  enactment 
showing  that  the  legislature  intended  to  not  repeal  the  eommon  law 
upon  the  subject." 

A  vigorous  dissenting  opinion  in  the  above  case  was  fUed  by  Mr. 
Justice  Maxwell,  concurred  in  by  Mr.  Justice  Cabbert,  in  which  the 
learned  justice  declared  that  the  abrogation  of  the  rule  at  eonmion 
law  effected  by  the  prevailing  opinion  was  judicial  legislation,  and 
that  the  reason  of  the  common  law  still  exists. 

In  Lane  v.  Bryant,  100  Ky.  138,  87  S.  W.  584,  36  L.  B.  A.  709,  in 
a  suit  for  a  slander  committed  by  the  wife,  it  was  held  that  under  the  gen- 
eral legislation  making  the  wife  the  equal  of  the  husband  in  the  con- 
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M  and  use  of  property,  the  wife  was  alone  Ikble.  Tn  speaking  of 
the  common-law  rule  making  the  husband  liable  in  such  easesi  the  eonrt 
aid:  'The  mle  is  a  harsh  one  at  best,  and,  with  tho  piogress  of 
dvilixation  and  the  ehanges  of  a  wise  modem  legislation  of  the  re- 
lations between  husband  and  wife  as  to  the  right  of  property  and 
personal  eontrol  by  the  hnsband,  it  would  seem  absurd,  in  this  en- 
fightened  age,  to  regard  the  wife  as  a  mere  machine,  made  to  labor 
and  to  talk  as  the  husband  directs,  and  to  make  him  liable  on  that 
ground  for  her  torts,  when  not  eommitted  by  his  direction  or  procure- 
ment." 

But,  as  intimated  before,  the  majority  of  the  courts  hold  that  the 
statutes  in  relation  to  the  property  of  married  women  do  not  change 
the  liability  of  a  husband  for  the  torts  of  his  wife  at  common  law. 
In  these  eases  the  courts  declare  that  all  of  the  reasons  for  the  com- 
mon-law rule  are  not  known,  or  if  known,  still  exist.  And  such  stat- 
utes being  in  derogation  of  the  common  law,  are  rigidly  construed 
and  not  extended  by  implication.  Hence  it  follows  that  the  courts 
holding  these  views  declare  that  such  statutes  do  not  make  t^e  wife 
liable  for  torts  for  which  she  was  not  liable  at  conunon  law:  Henley 
▼.  Wilson,  137  Gal.  273,  92  Am.  St.  Bep.  160,  70  Pac  21,  58  L.  B.  A. 
941;  Graham  v.  Tucker,  56  Fla.  307,  ante,  p.  124,  47  South.  563; 
Choen  t.  Porter,  66  Ind.  194;  McElfresh  ▼.  Hirkendall,  36  Iowa,  224; 
Ferguson  ▼.  Brooks,  67  Me.  251;  Morgan  y.  Kennedy,  62  Minn.  348, 
54  Am.  St.  Bep.  647,  64  N.  W.  912,  30  L.  B.  A.  521;  Nichols  t. 
Nichols,  147  Mo.  387,  48  S.  W.  947;  Taylor  ▼.  Pullen,  152  Mo.  434, 
53  a  W.  1086;  Bruce  y.  Bombeck,  79  Mo.  App.  231;  Fitzgerald  v. 
Qnann,  109  N.  Y.  441,  17  N.  £.  354;  Mangam  y.  Peck,  111  N.  T. 
401,  18  N.  B.  617;  Quilty  y.  Battie,  135  N.  Y.  201,  32  N.  B.  47,  17 
L.  B.  A.  521;  Fowler  y.  Chichester,  26  Ohio  St.  9;  Holtz  y.  Dick, 
42  Ohio  St.  23,  51  Am.  Bep.  791;  Quick  y.  Miller,  103  Pa.  67;  ZeUff 
T.  Jennings,  61  Tex.  458;  Gill  y.  State,  39  W.  Ya.  479,  45  Am.  St. 
Bep.  928,  20  S.  E.  568,  26  L.  B.  A.  655;  Kellar  y.  James,  63  W.  Ya. 
139,  59  S.  E.  939,  14  L.  B.  A.,  N.  S.,  1003. 

In  Gill  y.  Stete,  39  W.  Ya.  479,  45  Am.  St  Bep.  928,  20  S.  E. 
568,  26  L.  B.  A.  655,  the  court,  in  answering  the  argument  that  the 
reason  for  the  rule  had  ceased,  and  hence  the  rule  itself  had  ceased, 
■aid:  "But  this  is  nothing  but  judicial  repeal — a  dangerous  road,  in 
ao  important  a  matter,  for  courts  to  tiayel.  If  there  eyer  was  rea- 
son for  the  rule,  much  of  it  yet  continues.  The  husband  still,  out- 
ride of  the  property  rights,  has  a  potential  influence  oyer  the  wife. 
His  counsel  may  restrain  her  from  wrong,  his  counsel  may  instigate 
her  to  it.  He  might  encourage  her  to  the  gravest  wrong  against 
others  secretly;  and  it  would  be  utterly  out  of  the  power  of  the  yictim 
of  her  wrong  to  prove  his  agency  in  it.  We  may  say  that  his  moral 
influence  over  her,  his  capacity  through  her  to  injure  others  with  im- 
punity, was  an  element  that  entered  into  the  adoption  of  the  common- 
law  rule  somewhat  or  largely,  and  it  yet  exists.  So  the  unity  of 
person  is  not  entirely  gone.  She  could  not  contract  generally.  The 
rule  did  not  arise  solely  from  the  consideration  that  by  marriage  he 
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was  isrestcd  with  her  propertj  rigbts.  Aad  lo  it  aeems  tiiAt  not  all 
tbe  reawms  toggestiog  the  rule  are  goiie.'' 

A  atriet  eonatrueiion  of  tha  named  women's  aei  was  followed  in 
HcElfresh  ▼.  Kirkendall,  36  Iowa,  224,  the  eonrt  saying:  "But,  as 
he  was  linUe  at  eommon  kw  for  the  torts  of  the  wife  eommitted 
after  marriage,  and  the  statute  exempts  him  from  fiabilitj  for  her 
debts  ottlj,  it  follows  that  his  fiafaUitj  for  soeh  torts  continiies  an  at 
eommon  law." 

The  gist  of  the  reasons  assigned  bj  the  eonrt  in  Qniltj  ▼.  Battie. 
135  N.  Y.  201,  32  N.  £.  47,  17  L.  B.  A.  521,  for  limiting  the  appU- 
eation  of  the  married  women's  act  there  considered  to  torts  arising  out 
of  the  management  of  the  wife's  separate  property  was  that  the  pro- 
visions of  the  statute  related  exdnsively  to  the  property  rights  of 
the  parties  to  the  marriage  contract,  and  did  not  pretend  to  affect 
other  marital  rights. 

In  the  discussion  of  this  snbjeet  in  Kellar  v.  James,  63  W.  Va.  139. 
59  S.  E.  939,  14  L.  B.  A.,  N.  8.,  1003,  Mr.  Justice  Poffenbarger  said: 
"These  statutes,  very  similar  in  character  and  form  to  those  adopted 
in  other  states,  relate,  for  the  most  part,  to  the  separate  property  of 
the  wife,  her  rights  and  powers  respecting  the  same,  and  freedom 
thereof  from  the  control  of  the  husband,  and  liability  for  his  debts, 
and  the  enlargement  of  the  rights  and  powers  of  married  women  re- 
specting contracts  and  enforcement  of  the  same.  To  a  certain  ex- 
tent, they  also  free  the  husband  from  liability  for  the  debts  of  the 
wife.  Though  not  in  exact  conformity  with  the  terms  or  scope  of 
similar  statutes  of  other  states,  the  respects  in  which  our  statutes 
differ  from  them  are  relatively  slight  and  unimportant.  The  primary 
object  and  general  scope  thereof  are  the  same  as  those  of  modem 
married  women's  laws  in  other  jurisdictions.  In  some  states  the 
courts  have  exonerated  the  husband  from  liability  for  the  torts  of 
the  wife,  without  any  warrant  therefor  in  the  letter  of  the  statute, 
on  the  presumption  of  legislative  intent  to  do  so,  arising  out  of 
deprivation  of  the  husband  of  the  control  of  the  wife's  property, 
and  relief  of  the  same  from  liability  for  his  debts.  These  statutes 
are  construed,  in  the  jurisdictions  in  which  such  effect  is  given 
them,  as  if  they  had  declared  that  a  married  woman  should  be  deemed 
in  all  respects,  as  regards  her  power  to  contract,  own,  control  and 
manage  property,  and  liability  for  her  acts  and  conduct,  wrongful 
or  otherwise,  as  if  she  were  a  feme  sole.  In  doing  so,  the  courts  ad- 
mit an  interpretation  which  goes  far  beyond  the  letter  of  the  statute. 
They  set  aside  the  common  law  in  respect  to  matters  as  to  which 
the  statute  is  wholly  silent,  notwithstanding  the  rule  requiring  strict 
construction  of  all  statutes  in  derogation  of  the  common  law.  More- 
over, they  assume  that  the  only  reason  for  the  husband's  common- 
law  liability  for  the  wife's  torts  is  found  in  the  control  which  that 
law  gave  the  husband  over  her  property,  notwithstanding  the  ex- 
istence of  other  common-law  principles  and  considerations  which  may 
reasonably  be  said  to  form,  at  least,  a  part  of  the  ground  of  sueh 
liability." 


June,  1908.]  Graham  v.  Tucker  157 

A  very  strong  opinion  adopting  gubstantially  the  same  line  of  rea- 
soning was  rendered  by  Mr.  Justice  Temple  in  Henley  r.  Wilson, 
137  CaL  273,  92  Am.  St.  Bep.  160,  70  Pac.  21,  58  L.  E.  A.  941. 

In  Texas,  although  the  court  held  that  the  common-law  rule  re- 
specting the  liability  of  a  husband  and  wife  for  a  slander  committed 
by  her  was  not  abrogated  by  the  married  women's  statute  of  that 
state,  tb«  court  declared  it  but  equitable  that  under  such  cir- 
cumstances her  separate  estate  should  be  first  applied  to  the  payment 
of  the  judgment:  Zeliff  ▼.  Jennings,  61  Tex.  458;  Magerstadt  v.  Lam- 
bert, 39  Tex.  Civ.  App.  472,  87  8.  W,  1068.  The  injustice  of  hold- 
ing to  the  common-law  rule  in  eases  of  torts  committed  by  the  wife 
has  been  declared  by  several  courts  as  an  evil  which  should  be  reme- 
died by  the  legislature  and  not  by  the  courts:  Holtz  v.  Dick,  42 
Ohio  St.  23,  51  Am.  Rep.  791;  Gill  v.  State,  39  W.  Va.  479,  45  Am. 
St.  Bep.  928,  20  S.  E.  568,  26  L.  B.  A.  655. 

b.  Abrogation  of  the  Conunon-law  Bule  by  Express  Bepeal. — ^In 

many  of  the  states  the  sole  liability  of  a  married  woman  for  her 
torts,  committed  without  coercion  on  the  part  of  the  husband  or 
without  participation  on  his  part  is  expressly  fixed  by  statutory 
provisions  which  admit  of  no  doubt  as  to  their  meaning:  Strouse  v. 
Leipp,  101  Ala.  433,  46  Am.  St.  Bep.  122,  14  South.  667,  23  L.  B.  A. 
622;  Blakeslee  v.  Tyler,  55  Conn.  397,  11  Atl.  855;  McNemar  v.  Cohn, 
115  lU.  App.  31;  Badke  v.  Schlundt,  30  Ind.  App.  213,  65  N.  E.  770; 
Marcus  v.  Bovinsky,  95  Me.  106,  49  Atl.  420;  Hill  v.  Duncan,  110 
Mass.  238;  Austin  v.  Cox,  118  Mass.  58;  McCarty  v.  De  Best,  120 
Mass.  89;  Burt  v.  McBain,  29  Mich.  260;  Weber  v.  Weber,  47  Mich. 
569,  11  N.  W.  389;  Strubing  v.  Muhar,  46  App.  Div.  409,  61  N.  Y. 
Supp.  799;  Gustine  v.  Westenberger,  224  Pa.  455,  73  Atl.  913;  Mc- 
Elroy  V.  Capron,  24  B.  I.  561,  54  Atl.  44.  Indeed,  it  is  declared  in 
the  principal  case  that  in  those  states  where  by  statute  or  consti- 
tutional provisions  married  women  have  been  placed  upon  the  foot- 
ing of  unmarried  women,  they  are  liable  for  their  own  torts:  Graham 
V.  Tucker,  56  Fla.  307,  ante,  p.  124,  47  South.  563. 

c.  Torts  Arising  from  the  Management  and  Oontrol  of  Wife's  Sep- 
arate Estate. — Although,  as  we  have  seen,  the  courts  are  not  har- 
monious on  the  question  whether  the  common-law  rule  has  been 
abrogated  altogether  by  the  enactment  of  that  class  of  statutes  com- 
monly called  married  women  statutes,  still  they  are  substantially  in 
accord  in  declaring  that  where  the  tort  is  committed  by  the  wife  by 
means  of  her  separate  property,  or  in  its  use  or  under  color  or  claim 
of  its  ownership,  that  she  alone  is  responsible.  The  courts  in  this 
respect  proceed  upon  the  theory  that  the  wife  having  been  relieved 
of  her  disabilities,  and  empowered  to  own  and  control  her  separate 
estate  as  a  feme  sole,  she  should  take  the  privilege  with  all  of  its 
incidents  and  burdens,  and  must  therefore,  like  all  other  persons,  use 
her  property  with  due  regard  for  the  rights  of  others:  Choen  v.  Por- 
ter, 66  Ind.  194;  Mayhew  v.  Burns,  103  Ind.  328,  2  N.  E.  793;  Wolff 
V.  Lozier,  68  N.  J.  L.  103,  52  Atl.  303;  Walker  v.  Swayzee,  3  Abb. 
Pr.  136;  Eagle  v.  Swayzee,  2  Daly,  140;  Gillies  v.  Lent,  3  Abb.  Pr., 
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N.  8.,  455;  Valentine  ▼.  Cole,  1  N.  Y.  St.  Bep.  719;  Lansing  ▼.  Hol- 
dridge,  58  How.  Pr.  449;  Bo  we  y.  Smith,  45  K.  Y.  230;  Banm  ▼. 
Mullen,  47  N.  Y.  577;  Brooks  ▼.  Sehwerin,  54  N.  Y.  343;  Qniltj  y. 
BatUe,  135  K.  Y.  201,  32  N.  E.  47,  17  L.  B.  A.  521;  Boberts  y. 
Lisenbee,  86  K.  C.  136,  41  Am.  Bep.  450;  Bnsaell  y.  Phelps,  73  Yt. 
390,  50  AtL  1101. 

A  contrary  yiew  was,  howeyer,  taken  by  the  supreme  eonrt  of  His- 
souri:  Flesh  y.  Lindsay,  115  Mo.  1,  37  Am.  St.  Bep.  374,  21  S.  W. 
907. 

In  Yanneman  y»  Powers,  56  N.  Y.  39,  the  court  said:  ''A  feme 
coyert  is  liable  for  fraud  committed  by  her  in  dealing  with  her 
separate  property,  or  by  her  husband,  as  her  agent,  to  the  same  extent 
as  indiyiduals  in  all  respects  capable  of  acting  sui  juris:  Bowe  y. 
Smith,  45  N.  Y.  230;  Baum  y.  Mullen,  47  N.  Y.  577.  This  Uability 
necessarily  results  from  the  capacity  conferred  upon  her  to  acquire, 
hold  and  transfer  property,  and  to  deal  with  her  separate  estate  at 
if  she  were  unmarried." 

And  in  a  later  case  (Quilty  y.  Battle,  135  N.  Y.  201,  32  N.  B.  47, 
17  L.  B.  A.  521),  in  speaking  of  the  effect  of  the  married  women's 
statutes  on  such  torts,  the  court  said:  "There  does  not  seem  to  be 
much  room  for  doubt  as  to  the  scope  and  object  of  this  legislation. 
It  effectually  remoyes  the  common-law  disability  of  the  wife  which 
depriyed  her  of  the  possession  and  control  of  her  property  during 
eoyerture,  and,  to  that  extent,  it  extinguished  the  common-law  rights 
and  powers  of  the  husband.  Because  it  is  in  derogation  of  his  eo|n- 
mon-law  priyileges,  it  is  to  be  rigidly  applied,  and  not  extended  by 
implication  beyond  its  strict  letter;  but  it  is  also  a  remedial  act,  and 
as  to  its  dearly  expressed  subject  matter,  it  should  haye  a  liberal 
construction.  Full  and  absolute  ownership  of  all  property  which  the 
wife  might  haye  or  acquire,  with  all  its  incidents,  priyileges  and 
burdens,  was  evidently  conferred  upon  her  by  this  statute.  In  the 
acquisition  and  enjoyment  of  such  property  she  shall  be  deemed  to 
be  an  unmarried  woman.  Marital  control  of  it  was  completely  abro- 
gated; not  a, trace  of  it  was  permitted  to  remain.  Her  husband  is 
thus  placed  upon  the  same  footing  as  a  stranger,  and  has  no  greater 
authority  than  a  stranger  to  impose  a  burden  upon  her  separate 
estate,  or  to  restrict  or  embarrass  her  in  the  exercise  of  exdusiye 
dominion  oyer  it.'' 

In  England  it  is  held  that  the  effect  of  the  English  married 
women's  act  is  merely  that  where  the  wife  has  a  separate  estate  the 
husband  need  not  be  joined  in  the  suit  against  the  wife  for  her 
tort:  Earle  y.  Kingscote  (1900),  2  Ch.  Diy.  585;  Seroka  y.  Katten- 
burg,  L.  B.  17  Q.  B.  D.  177;  Beaumont  y.  Kaye  (1904),  1  K.  B.  292. 

Some  difficulty  is,  of  course,  experienced  in  determining  just  what 
torts  arise  through  the  management  or  control  of  her  separate  estate. 
Thus  some  courts  haye  held  her  responsible  for  injuries  caused  by  the 
bite  of  a  yicious  dog  kept  on  her  premises,  even  though  the  dog  did 
not  belong  to  her:  Quilty  y.  Battle,  135  N.  Y.  201,  32  N.  E.  47,  17 
L.  B.  A.  521;  Valentine  y.  Cole,  1  N.  Y.  St.  Bep.  719;  Genena  y.  De 
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Forest,  49  Hon,  364,  2  N.  Y.  Sapp.  152.  WhUe  other  eonrts  have, 
OBder  somewhat  similar  eireumstances,  refused  to  hold  her  respon- 
sible on  the  gronnd  that  it  was  not  shown  she  was  the  keeper  or 
harborer  of  the  dog  or  consented  thereto:  Strouse  y.  Leipf,  101 
Ala.  433,  46  Am.  St.  Bep.  122,  14  South.  667,  23  L.  B.  A.  622;  Me- 
Longhlin  ▼.  Kemp,  152  Mass.  7,  25  N.  E.  18;  Bundschu  y.  Mayer, 
81  Hon,  111,  30  N.  T.  Sapp.  622. 

The  wife  is,  under  the  married  women  statutes,  alone  liable  for 
damages  caused  by  the  horses  and  cattle  of  the  wife  straying  upon 
plaintiffs  land:  Bowe  v.  Smith,  45  N.  Y.  230.  But  if  a  chattel  be  in 
the  possession  of  the  husband  or  the  family,  a  refusal  by  the  wife  to 
deliver  it  upon  demand  will  not  constitute  such  a  conversion  by  her 
as  will  subject  her  to  an  action  for  trover:  Bowell  v.  Keefe,  6  Bich. 
521.  Nor  is  the  wife  responsible  for  an  assault  and  battery  com- 
mitted by  the  husband  on  a  guest  at  a  hotel  kept  by  her,  where  it 
was  committed  without  her  advice  or  ratification:  Curtis  v.  Dinneen, 
4  Dak.  245,  30  K.  W.  148. 

d.  Torts  not  Oonnected  with  Wife's  Separata  Estate.— In  those 
jorisdictions  where  the  rule  does  not  obtain  that  the  common-law 
role  in  respect  to  the  liability  for  the  wife's  torts  is  abrogated  by 
the  married  women's  statutes,  the  rule  is  well  established,  as  has 
been  shown  in  the  last  subdivision,  that  under  such  statutes  the  wife 
is  slone  responsible  for  her  torts  committed  in  connection  or  for  the 
benefit  of  her  separate  estate,  but  in  those  jurisdictions  the  rule  is 
al^o  announced  that  these  statutes  leave  unaffected  the  common-law 
liability  in  respect  to  the  strictly  personal  torts  of  the  wife:  Bowe 
V.  Smith,  45  N.  Y.  230.  The  rule  is  applied  most  frequently  in  suits 
for  slander  committed  by  the  wife:  Atwood  v.  Higgins,  76  Me.  423; 
Morgan  y.  Kennedy,  62  Minn.  348,  54  Am.  St.  Bep.  647,  64  N.  W. 
902,  30  li.  B.  A.  521;  Taylor  v.  Pullen,  152  Mo.  434,  53  S.  W.  1086; 
Fitzgerald  y.  Quann,  109  N.  Y.  441,  17  N.  E.  354;  Quick  v.  Miller, 
103  Pa.  67;  Zeliif  v.  Jennings,  61  Tex.  458;  Kellar  v.  James,  63  W. 
Va-  139,  59  S.  B.  939,  14  L.  B.  A.,  N.  S.,  1003.  In  some  states,  how- 
ever, the  wife  is  alone  liable  in  cases  of  a  slander  uttered  by  her 
by  reason  of  the  abrogation  of  the  common-law  rule  in  regard  thereto: 
Norris  v.  Corkill,  32  Kan.  409,  49  Am.  Bep.  489,  4  Pac.  862;  Lane 
V.  Bryant,  100  Ky.  138,  37  S.  W.  584,  36  L.  B.  A.  709;  Marcus  v. 
Bovinsky,  95  Me.  106,  49  Atl.  420;  Austin  v.  Cox,  118  Mass.  58. 

The  common-law  rule  has  been  held  to  apply,  notwithstanding  the 
existence  of  married  women  statutes,  in  case  of  an  assault  committed 
by  the  wife:  Henley  v.  Wilson,  137  Cal.  273,  92  Am.  St.  Rep.  160, 
70  Pac.  21,  58  L.  B.  A.  941;  also  in  a  suit  for  alienating  a  son's 
affeeUons  from  his  wife:  Nichols  y.  Nichols,  147  Mo.  387,  48  S.  W. 
947;  Holtz  v.  Dick,  42  Ohio  St.  23,  51  Am.  Bep.  791;  and  in  an  ac- 
tion for  the  tort  of  the  wife  in  receiving  stolen  property:  Muser  v. 
Lewis,  14  Abb.  (N.  C.)  333;  and  also  for  the  wife's  deceit  in  seUing 
stolen  property:  Wirt  v.  Dinan,  44  Mo.  App.  588. 
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McQUAIG  V.  GULP  NAVAL  STORES  COMPANY. 

[56  Pla.  505,  47  South.  2.] 

00BP0SATI0N8,  SigbtB  and  Powers  of. — ^A  corporate  entity 
has  only  such  rights  and  powers  as  are  conferred  upon  it  by  express 
or  implied  provisions  of  law.     (p.  162.) 

OOBPORATION8,  Power  of  to  Contract. — ^When  not  prohibited 
by  law,  corporations  have  the  implied  power  to  make  contracts  that 
are  fairly  within  the  scope  of  the  purposes  of  their  creation,  (p. 
163.) 

OOBPORATION8  —  Contracts  Whlcli  may  not  Bepndlate. — 
When  a  contract  made  by  a  private  corporation  is  not  forbidden  by 
law  and  has  some  relation  to  the  business  the  corporation  is  author- 
ized to  do,  such  contract  may  not  be  repudiated  at  pleasure  to  the 
injury  of  one  who  in  good  faith  dealt  with  the  corporation  under 
circumstances  indicating  the  authority  of  the  corporation,     (p.  163.) 

COBPOSATIONS— Ultra  Vlree^  Defense  of,  When  not  AvaU- 
Able. — While  those  dealing  with  a  private  corporation  are  chiirged 
with  some  degree  of  care  to  ascertain  the  powers  of  the  corporation 
with  reference  to  the  transaction,  yet  if  the  transaction  has  some 
fair  relation  to  the  matters  within  the  corporate  authority,  the  de- 
fense of  ultra  vires  will  not  in  general  be  available  to  afford  in- 
justice or  imposition,     (pp.  163,  164.) 

OOBPORATION8,  Contract  of  with  Broker  to  Sell  Lands— Plea 
of  Ultra  Vires. — When  a  corporation  having  authority  to  do  a  gen- 
eral commission  and  mercantile  business,  to  own,  lease  and  operate 
turpentine  farms,  to  lease  and  sublet  and  buy  and  sell  timber  for 
turpentine  and  milling  purposes,  and  to  ouy  and  hold  such  real  estate 
as  may  be  necessary  for,  or  incidental  to,  the  authorized  business, 
and  an  action  is  brought  against  the  corporation  for  commissions 
for  finding  a  purchaser  for  lands,  and  to  a  plea  of  ultra  vires  that 
the  corporation  did  not  have  authority  to  make  the  contract,  and 
was  not  at  any  time  seised  and  possessed  of  the  lands  to  which  the 
contract  of  sale  relates,  and  had  no  interest  directly  or  indirectly  in 
the  lands,  a  demurrer  was  filed,  and  a  replication  to  the  plea  al- 
leges that  the  defendant  corporation  claimed  and  represented  itself 
to  be  the  owner  of  the  lands,  employed  plaintiffs  and  received  the 
benefit  thereof,  and  sold  or  caused  to  be  sold  the  identical  lands 
through  another  for  a  greater  profit,  which  replication  is  demurred 
to  the  defense  of  ultra  vires  cannot  avail  the  defendant,  (pp.  163, 
164.) 

(Syllabi  by  the  court.) 

Jones  &  Jones,  for  the  plaintiffs  in  error. 

Sparkman  &  Carter,  for  the  defendant  in  error. 

«>«  WHITFIELD,  J.  The  declaration  in  three  special 
counts  alleges  that  the  defendant,  the  Gulf  Naval  Stores  Com- 
pany, a  corporation,  agreed  to  and  with  the  plaintiffs,  Charles 
F.  McQuaig  and  James  L.  Giles,  that  if  plaintiffs  would  make 
a  sale  of  a  certain  acreage  of  land  owned  by  the  defendant  for 
two  dollars  per  acre,  defendant  would  allow  the  plaintiffs  ten 
per  c^nt  commission  for  said  sale  and  also  any  excess  price 
over  two  dollars  per  acre  that  plaintiffs  should  obtain  for  the 
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land;  that  plaintiffs  afterward  made  a  sale  of  the  lands  to  a 
purchaser  for  the  sum  of  two  dollars  and  twenty-five  cents 
per  acre,  and  so  informed  defendant,  yet  defendant,  not  re- 
jrarding  the  agreement,  refused  to  sell  and  make  title  to  the 
lands  to  the  purchaser,  and  refused  to  pay  plaintifl!s  the  ten 
per  cent  commission  as  aforesaid  and  the  profit  of  twenty-five 
cents  per  acre  as  aforesaid  for  the  "^^^  land  for  which  a  pur- 
chaser was  procured,  to  plaintiff's  damage. 

The  declaration  also  contains  three  common  counts. 

To  the  three  special  counts  the  defendant  pleaded  that 
under  and  by  virtue  of  its  letters  patent  issued  by  the  state 
of  Florida,  the  only  business  the  defendant  is  authorized  to 
engage  in  is:  **The  general  nature  of  the  business. to  be 
transacted  by  the  company  is  a  commission  and  mercantile 
business;  the  receiving,  storage,  sale  and  shipment  of  naval 
stores  for  account  of  producers;  the  buying  and  selling  of 
naval  stores,  wares  and  merchandise  and  all  other  articles  of 
conmierce  and  chattels  of  every  kind  and  description  on  com- 
mission or  otherwise ;  the  owning,  leasing  and  operating  of  tur- 
pentine farms;  the  leasing  and  subletting  and  buying  and 
selling  of  timber  for  turpentine  or  milling  purposes ;  the  lend- 
ing or  advancing  of  money  on  real  or  personal  property,  or 
either,  in  connection  with  said  business;  the  owning,  charter- 
ing and  operating  of  steamboats,  tugs,  barges,  lighters  and 
other  vessels;  the  construction  and  operating  of  tramways; 
and  the  buying  and  holding  of  such  real  estate  as  may  be 
necessary  for  or  incident  to  their  said  business";  that  neither 
at  the  time  alleged  in  the  declaration  nor  at  any  time  waa  de- 
fendant seised  and  possessed  of  the  lands  mentioned  in  the 
declaration  or  any  of  them,  nor  did  defendant  have  any  in- 
terest, directly  or  indirectly,  in  said  lands,  wherefore  said 
contract,  if  made,  was  ultra  vires  and  void. 

To  the  three  common  counts  the  defendant  pleaded  that  the 
only  cause  of  action  which  plaintiffs  claim  to  have  against 
the  defendant  is  upon  the  alleged  contract  set  out  in  the 
special  counts  as  above  given;  that  the  only  business  defend- 
ant is  authorized  to  engage  in  is  (as  set  out  in  the  foregoing 
plea) ;  and  that  neither  at  the  time  alleged  in  the  declaration 
nor  at  any  time  was  defendant  '^^  seised  and  possessed  of  the 
lands  mentioned,  nor  any  of  them,  nor  did  defendant  have 
any  interest,  directly  or  indirectly,  in  said  lands;  wherefore 
said  contract,  if  made,  was  ultra  vires  and  void.  The  pleas 
were  demurred  to. 

The  plaintiffs  filed  the  following  replication  to  the  pleas  to 
the  special  counts:  The  contract  set  forth  in  plaintiffs'  declar- 
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ation  was  a  contract  for  employment  of  the  plaintiffs  by  the 
defendant,  as  its  servants  and  employes,  to  sell  and  dispose  of 
certain  lands  mentioned  in  the  declaration  owned  and  con- 
trolled by  the  defedant  corporation,  and  so  represented  and 
claimed  to  be  owned  by  the  defendant ;  that  said  contract  was 
a  contract  of  employment  and  the  services  performed  were 
performed  by  the  plaintiffs  as  the  servants  and  employes  of 
the  defendant ;  that  at  and  before  the  time  of  the  making  of 
the  said  contract  between  the  said  plaintiffs  and  defendant 
corporation,  by  its  officers  and  agents,  represented  to  plain- 
tiffs that  defendant  corporation  owned  and  held  deeds  to  the 
lands  mentioned  in  plaintiffs'  declaration,  and  that  said  de- 
fendant corporation  did  employ  the  plaintiffs  in  the  contract 
set  out  in  plaintiffs'  declaration  as  their  servants  and  em- 
ployes, at  a  stipulated  emolument,  to  sell  for  the  benefit  of 
defendant  corporation  the  lands  mentioned  in  the  plaintiffs' 
declaration,  and  by  virtue  and  authority  of  said  contract  the 
plaintiffs  did  perform  the  services  set  forth  in  said  dedarar 
tion  for  the  benefit  of  the  said  corporation;  that  said  plain- 
tiffs entered  into  said  employment  and  performed  said  services 
in  good  faith,  and  plaintiffs  further  say  that  said  defendant 
corporation  has  sold,  or  caused  to  be  sold,  the  identical  lands 
the  subject  of  said  contract  through  and  by  another  servant 
and  employ^  for  a  greater  profit  to  itself  than  that  mentioned 
in  plaintiffs'  declaration,  and  paid  said  servant  and  employe 
for  said  service.  A  similar  replication  to  the  plea  to  the  com- 
mon counts  was  interposed.  The  replications  '^^^  were  de- 
murred to  on  the  ground  that  (1)  they  set  up  no  defense  U> 
the  pleas;  (2)  they  seek  to  make  the  defendant  corporation 
responsible  indirectly  for  something  that  it  is  not  responsible 
for  directly;  (3)  a  corporation  is  not  responsible  for  the  ultra 
vires  acts  of  its  agents  and  officers. 

The  court  overruled  the  demurrers  to  the  pleas  and  sustained 
the  demurrers  to  the  replications.  As  the  plaintiffs  did  not 
desire  to  further  plead,  the  cause  was  dismissed.  On  writ  of 
error  the  only  question  is  whether  the  contract  upon  which  the 
action  is  brought  is  of  such  a  nature  that  the  defendant  can 
successfully  plead  ultra  vires. 

A  corporation  entity  has  only  such  rights  and  powers  as 
are  conferred  upon  it  by  express  or  implied  provisions  of 
law. 

The  statute  requires  that  **the  general  nature  of  the  busi- 
ness or  businesses  to  be  transacted"  shall  be  set  forth  in  the 
letters  patent  creating  the  corporation. 
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The  pleas  aver  that  by  its  letters  patent  the  defendant 
corporation  is  authorized  to  engage  in  sach  business  as  in 
its  general  nature  is  a  commission  and  mercantile  business; 
....  the  owning,  leasing,  having  and  operating  of  turpen- 
tine farms;  the  leasing  and  subletting  and  buying  and  sell- 
ing of  timber  for  turpentine  and  milling  purposes ;  .  .  .  .  and 
the  buying  and  holding  of  such  real  estate  as  may  be  neces- 
sary for  or  incidental  to  the  authorized  business.  The  pleas 
further  aver  that  the  defendant  corporation  was  not  at  any 
time  seised  and  possessed  of  the  lands  to  which  the  contract 
of  sale  relates,  and  had  no  interest  directly  or  indirectly  in 
the  lands,  wherefore  defendant  claims  the  defense  of  ultra 
vires.  The  demurrers  to  the  pleas  question  their  sufficiency 
as  ultra  vires  defenses,  and  the  replications  allege  that  the  de- 
fendant corporation  claimed  and  represented  **^  itself  to  be 
the  owner  of  the  lands,  employed  plaintiffs  and  received  the 
benefit  thereof,  and  ''sold  or  caused  to  be  sold  the  identical 
lands  the  subject  of  said  contract  through  and  by  another 
servant  and  employe  for  a  greater  profit  to  itself."  The  de- 
mnrrers  to  the  replications  admit  these  allegations. 

When  not  prohibited  by  law  corporations  have  the  implied 
power  to  make  contracts  that  are  fairly  within  the  scope  of 
th(3  purposes  of  their  creation. 

Where  a  contract  made  by  a  private  corporation  is  not  for- 
bidden by  law,  and  has  some  relation  to  the  business  the  cor- 
•  poration  is  authorized  to  do,  such  contract  may  not  be  re- 
pudiated at  pleasure  to  the  injury  of  one  who  in  good  faith 
dealt  with  the  corporation  under  circumstances  indicating  the 
authority  of  the  corporation. 

While  those  dealing  with  a  private  corporation  are  charged 
with  some  degree  of  care  to  ascertain  the  powers  of  the  cor- 
poration with  reference  to  the  transaction,  if  the  transaction 
has  some  fair  relation  to  the  matters  within  the  corporate 
authority,  the  defense  of  ultra  vires  will  not  in  general  be 
available  to  afford  injustice  or  imposition:  10  Cyc.  1158;  29 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.;  50. 

The  powers  and  rights  of  the  defendant  corporation  in  con- 
ducting a  general  commission  and  mercantile  business,  in  own- 
ing, leasing,  having  and  operating  turpentine  farms,  and  buy- 
ing and  holding  real  estate,  are  sufficient  to  authorize  the 
corporation  to  make  a  contract  for  the  sale  of  land,  even 
though  it  be  not  seised  and  possessed  thereof  or  has  no  interest 
in  the  land.  The  replication  alleges  the  defendant  corporation 
represented  itself  as  the  owner  or  claimant  of  the  land  and 
sold  the  same  through  another  party.    This  is  admitted  by  the 
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demurrer  to  the  replication.    Under  these  circnmstances  the 
defendant  ^^^  corporation  cannot  set  up  the  defense  of  ultra 
vires. 
The  judgment  is  reversed. 

Shackleford,  C.  J.,  and  Cockrell,  J.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 


The  Doctrine  of  Ultra  Vires  is  the  subject  of  a  uote  to  In  re  As- 
signment  of  Mutual  etc.  Insurance  Co.,  70  Am.  St.  Bep.  156.  The 
general  rule  is  that  where  a  private  corporation  has  entered  into  a 
contract  which  is  not  opposed  to  public  policy  or  positive  law,  the 
corporation  cannot  be  heard  on  the  plea  of  ultra  vires  if  the  contract 
has  been  in  good  faith  performed  by  the  other  party  and  the  cor- 
poration received  the  benefits  thereof:  White  v.  Commercial  etc. 
Bank,  66  8.  C.  491,  97  Am.  St.  Bep.  808;  Wisconsin  Lumber  Go.  ▼. 
Greene  etc.  Tel.  Co.,  127  Iowa,  350,  109  Am.  St.  Bep.  387;  West 
Maryland  B.  B.  Co.  v.  Blue  Bidge  Hotel  Co..  102  Md.  307,  111  Am. 
St.  Bep.  362.  And  generally  the  doctrine  of  ultra  vires  should  not 
be  allowed  to  prevail  where  it  will  defeat  the  ends  of  justice  or 
work  a  legal  wrong:  Bell  v.  Kirkland,  102  Minn.  213,  120  Am.  St. 
Bep.  621.  If  a  corporation  has,  under  its  charter,  the  power  to  is- 
sue commercial  paper  for  any  purpose,  and  issues  such  paper  not 
showing  the  purpose  for  which  it  issued,  the  defense  of  ultra  Tires 
is  not  available  against  an  innocent  purchaser  thereof  before  matar- 
ity:  Stouffer  v.  Smith-Davis  Hardware  Co.,  154  Ala.  301,  129  Am.  St. 
Bep.  59. 

A  Person  Dealing  with  a  Corporation  Having  LinUied  and  Delegated 
Powers  is  ordinarily  chargeable  with  notice  of  those  powers  and  limita- 
tions, and  cannot  plead  ignorance  thereof:  Steele  v.  Fraternal  Trib- 
unes, 215  HI.  190,  106  Am.  St  Bep.  160^  and  eases  cited  in  tke 
cross-reference  note  thereto* 


SUMMERLIN  v.  SEABOARD  AIR  LINE  RAILWAT, 

[56  Fla.  687,  47  South.  557.] 

OOliMOK  OABBDSBS— Insoreis,  Tilmltettom  upon  UaWUIj 
of  as — Carriers  of  Livestock. — The  liability  of  a  common  carrier  as 
an  insurer  does  not  extend  to  any  damage  resulting  from  an  in- 
trinsic cause  against  which  care  and  foresight  could  not  provide, 
for  such  cause  is  within  the  principle  which  excuses  common  car- 
riers from  loss  or  damage  resulting  from  the  act  of  God.  Under  this 
rule  the  liability  of  the  carrier  undertaking  to  transport  livestock 
for  those  who  choose  to  employ  him  does  not  extend  to  any  damage 
resulting  from  the  nature,  disposition  or  viciousness  of  the  animal. 
(p.  166.) 

COMMON  CABBIEBS,  LtabUities  of,  Contracts  Limiting. — ^The 
doctrine  of  the  common  law  which  holds  the  carrier  to  the  liability 
of  an  insurer  does  not  deny  to  the  parties  to  the  shipment  the  right 
to  enter  into  contracts  with  reference  to  this  liability,  and  it  is  well 
settled  that  the  owner  and  the  carrier  may,  by  contract,  provide  for 
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•  Hmitaiioii  of  tli«  carrier's  liability  that  is  not  illegal  or  unreason- 
ftUai    (p.  167.) 

CABRIEB8  OF  LIVESTOOK,  Llmitatioiia  npoa  the  Uabilitr 
ofj— The  liability  of  a  common  carrier  of  livestock  does  not  extend 
to  snj  damage  resulting  from  the  natural  disposition  or  yiciousness 
id  the  animals.     (By  the  editor.)  (p.  166.) 

0ABBIES8   OF   lilYESTOOK,   ZhitiMi   aiUI   ObUgatioiis  of.— 

Whenever  a  railroad  company  receives  cattle  or  livestock,  and  un- 
dertakes to  transport  the  same  for  hire,  such  company  assumes  the 
relation  of  a  common  carrier,  and  becomes  chargeable  with  the  du- 
ties and  obligations  which  are  incident  to  that  relation,  except  so 
far  as  such  duties  and  responsibilities  may  legally  be  modified  by 
Bpedal  contract,     (p.  167.) 

COMMON  0ARBIEB8,  LiabUitlea  for  Which  cannot  Contract 
for  Exemption. — ^A  common  carrier  of  goods  cannot  legally  stipulate 
for  exemption  from  liability  for  losses  occasioned  by  its  own  neg- 
ligence, or  that  of  its  agents  or  servants,  and  all  stipulations  for 
exemption  from  negligence,  whether  gross  or  ordinary,  are  ineffectual. 
A  failure  to  exercise  the  care  and  diligence  due  from  railroad  com- 
panies as  common  carriers  is  negligence,  without  any  legal  distinc- 
tion as  being  gross. or  ordinary,     (pp.  167,  168,  169.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

H.  S.  Hampton,  for  the  plaintiff  in  error. 

Geo.  P.  Raney  and  P.  0.  Knight,  for  the  defendant  in  error. 

«8  PARKHILL,  J.  The  plaintiff  in  error  sued  the  de- 
fendant ih  error  in  the  circuit  court  for  Hillsborough  county 
.  for  loss  and  damage  occasioned  by  the  negligent  and  careless 
transportation  by  the  defendant  company  of  certain  beef 
cattle  of  the  plaintiff  from  Quincy,  Florida,  to  Tampa,  Flor- 
ida, and  certain  live  ho^  of  the  plaintiff  from  Hampton, 
Florida,  to  Tampa,  Florida. 

The  defendant  for  plea  said  **that  the  shipments  in  ques- 
tion were  made  under  and  by  virtue  of  a  certain  contract 
entered  into  by  and  between  the  shipper  and  the  defendant, 
wherein  the  shipper  did  assume  and  release  ^®®  the  railroad 
company  from  all  injury,  loss,  damage  or  depreciation  which 
the  animals,  or  either  of  them,  might  suffer  in  consequence  of 
either  of  them  being  weak  or  injuring  themselves  or  each 
other  or  in  consequence  of  overloading,  heat,  suffocation, 
fright  or  viciousness,  and  from  all  other  causes  incidental  to 
railroad  transportation  and  which  shall  not  have  been  caused 
by  the  fraud  or  gross  negligence  of  the  railroad  company,  and 
this  defendant  avers  that  the  injuries  complained  of  were  not 
caused  by  either  the  fraud  or  gross  negligence  of  the  railroad 
company,  but  were  due  to  overloading,  heat  and  suffocation  of 
said  animaLs,  and  other  causes  incidental  to  railroad  trans- 
portatioHy  of  all  of  which  it  puts  itself  upon  the  country . 
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The  court  overroled  a  demurrer  to  tliis  plea  ''on  the  ground 
that  the  plea  set  up  a  valid  contract  between  the  plaintiff  or 
shipper  and  the  defendant  compan7  or  carrier,  and  the 
declaration  fails  to  allege  that  the  injury  to  the  livestock  was 
occasioned  by  the  fraud  or  gross  negligence  of  the  company  or 
its  employ^."  The  plaintiff  not  desiring  to  amend  his 
declaration,  judgment  was  entered  for  the  defendant  and  the 
plaintiff  sued  out  a  writ  of  error. 

In  Clyde  Steamship  Co.  v.  Burrows,  36  Fla.  121,  18  South. 
349,  we  pointed  out  that  common  carriers,  by  the  common-law 
rule,  are  held  to  a  very  strict  accountability  for  the  loss  of 
goods  and  chattels  received  for  carriage,  such  accountability 
being  independent  of  contract  and  imposed  by  law  on  grounds 
of  public  policy  and  commercial  necessity  for  the  protection 
of  the  owner  of  the  property.  The  court  said:  **In  the  ab- 
sence of  special  contract  restricting  or  modifying  a  common 
carrier's  common-law  liability  in  some  particular  which  the 
courts  may  not  consider  unreasonable  or  subversive  of 
^^^  public  policy,  such  carrier  is  an  insurer  against  all  risks 
of  loss  or  injury,  except  those  resulting  directly  from  the  act 
of  Qod  or  the  public  enemy,  and  without  the  intervention  of 
human  agency  while  the  carrier  is  in  line  of  duty."  Where 
the  happening  of -the  injury  has  been  contributed  to  t>y  the  car- 
rier, or  would  not  have  resulted  from  the  act  of  Qod  but 
for  the  carrier's  negligence  or  departure  from  the  line  of  his 
duty,  he  is  not  protected.  The  liability  pf  a  common  carrier 
3a  an  insurer  does  not  extend  to  any  damage  resulting  from 
any  intrinsic  cause  against  which  care  and  foresight  could  not 
provide,  for  such  cause  is  within  the  principle  which  excuses 
common  carriers  from  loss  or  damage  resulting  from  the  act 
of  God :  Norris  v.  Savaimah  etc.  Ry.  Co.,  23  Fla.  182,  11  Am. 
St.  Rep.  355,  1  South.  475.  Under  this  rule  the  liability  of 
the  carrier,  undertaking  to  transport  livestock  for  those  who 
choose  to  employ  him,  does  not  extend  to  any  damage  result- 
ing from  the  nature,  disposition  or  viciousness  of  the  animal : 
East  Tennessee  etc.  R.  Co.  v.  Johnson,  75  Ala.  596,  51  Am. 
Rep.  489 ;  Cooper  v.  Raleigh  etc.  R.  Co.,  110  Ga.  659,  36  S.  E. 
240. 

The  doctrine  of  the  common  law,  which  holds  the  car- 
rier to  the  liability  of  an  insurer  does  not  deny  to  the 
parties  to  the  shipment  the  right  to  enter  into  contracts 
with  reference  to  this  liability,  and  it  is  well  settled  that  the 
owner  and  the  carrier  may,  by  contract,  provide  for  a  limita- 
tion of  the  carrier's  liability  that  is  not  illegal  or  unreason- 
able :  Atlantic  Coast  Line  R.  Co.  v.  Dexter  &  Conner,  50  Fla. 
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180,  111  Am.  St.  Rep.  116,  39  South.  634 ;  1  Hutchinson  on 
Carriers,  sec.  419,  and  cases  cited;  Chicago  etc.  B.  Co.  y. 
Witty,  32  Neb.  275,  29  Am.  St.  Bep.  436,  49  N.  W.  183. 
Whenever  a  railroad  company,  therefore,  receives  cattle  or 
livestock  and  undertakes  to  transport  the  same  for  hire,  such 
company  assumes  the  relation  of  a  common  ^*  carrier,  and 
becomes  chargeable  with  the  duties  and  obligations  which  are 
incident  to  that  relation,  except  so  far  as  such  duties  and 
responsibilities  may  legally  be  modified  by  special  contract: 
Hutchinson  on  Carriers,  sec.  221;  Moidton  v.  St.  Paul  etc. 
By.  Co.,  31  Minn.  85,  47  Am.  St.  Bep.  781,  16  N.  W.  497. 

A  common  carrier  of  goods,  however,  cannot  legally  stip- 
ulate for  exemption  from  liability  for  losses  and  injuries 
occasioned  by  its  own  negligence,  or  that  of  its  agents  or  ser- 
vants. Such  a  stipulation  is,  in  this  country,  regarded  as 
contrary  to  a  public  policy  which  recognizes  the  inequality  of 
the  parties  to  the  contract  of  shipment  at  the  time  of  its 
execution,  and  the  exercise  and  enjoyment  by  the  common 
carrier  of  f anchises  granted  for  a  public  purpose  and  for  the 
public  benefit.  It  is  not  simply  a  question  between  the  car- 
rier and  the  single  individual  with  whom  the  contract  is 
made.  It  is  a  question  of  public  interest  on  the  one  hand, 
and  public  duty  on  the  other.  In  discussing  the  question  of 
the  public  concern  with  reference  to  these  stipulations,  Mr.  Jus- 
tice Bradley,  speaking  for  the  court  in  New  York  Cent.  B.  B. 
Co.  V.  Lockwood,  17  Wall.  (U.  S.)  357,  21  L.  ed.  627,  says:  **If 
the  customer  had  any  real  freedom  of  choice,  if  he  had  a  reas- 
onable and  practicable  alternative,  and  if  the  employment  of 
the  carrier  were  not  a  public  one,  charging  him  with  the  duty 
of  accommodating  the  public  in  the  line  of  his  employment, 
then,  if  the  customer  chose  to  assume  the  risk  of  negligence,  it 
could  with  more  reason  be  said  to  be  his  private  affair,  and  no 
concern  of  the  public.  But  the  condition  of  things  is  entirely 
different,  and  especially  so  under  the  modified  arrangements 
which  the  carrying  trade  has  assumed.  The  business  is  mostly 
concentrated  in  a  few  powerful  corporations,  whose  position 
in  the  body  politic  enables  them  to  control  it.  They  do,  in 
fact,  ••*  control  it,  and  impose  such  conditions  upon  travel 
and  transportation  as  they  see  fit,  which  the  public  is  com- 
pelled to  accept.  These  circumstances  furnish  an  additional 
argument,  if  any  were  needed,  to  show  that  the  conditions  im- 
posed by  common  carriers  ought  not  to  be  adverse  (to  say  the 
least)  to  the  dictates  of  public  policy  and  morality.  The 
status  and  relative  position  of  the  parties  render  any  such 
conditions  void.    Contracts  of  common  carriers,  like  those  of 
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persons  occupying  a  fiduciary  character,  giving  them  a  posi- 
tion in  which  they  can  take  iindne  advantage  of  the  persons 
with  whom  they  contract,  must  rest  upon  their  fairness  and 
reasonableness":  See  Thompson's  Commentaries  on  Neg- 
ligence, sec.  6507,  and  cases  cited;  1  Hutchinson  on  Carriers, 
sec.  453;  Clark  on  Contracts,  sec.  203;  6  Cyc.  391;  5  Am.  & 
Bug.  Bncy.  of  Law,  458;  Western  Union  Tel.  Co.  v.  Milton, 
53  Fla.  484,  125  Am.  St.  Rep.  1077,  43  South.  495,  11  L.  B. 
A.,  N.  S.,  560. 

Some  courts  which  have  been  inclined  to  recognize  the 
validity  of  contracts  relieving  carriers  from  liability  for  n^- 
ligence  have  drawn  a  distinction  between  ordinary  negligence 
and  gross  negligence,  as  has  been  attempted  to  be  done  by  the 
contract  in  the  instant  case.  In  Illinois  the  cases  indicate  a 
leaning  in  favor  of  allowing  the  exemption  from  liability  for 
ordinary  negligence  of  servants ;  but  they  deny  the  right  to  an 
exemption  from  liability  for  damage  resulting  from  gross 
negligence  of  the  carrier  or  his  employ&s.  Thia  is  also  the 
view  of  the  courts  of  Georgia  (see  Cooper  v.  Raleigh  etc.  E. 
Co.,  110  Ga.  659,  36  S.  E.  240),  and  South  Dakota  (see 
Meuer  v.  Chicago  etc.  Ry.  Co.,  5  S.  D.  568,  49  Am.  St.  Rep. 
898,  59  N.  W.  945,  25  L.  R.  A.  81),  where  it  is  claimed  that 
the  statute  allowing  the  carrier  to  limit  his  liability  by  ex* 
press  contract  permits  stipulations  against  liability  for  ordi- 
nary negligence. 

®®®  This  assumed  distinction  is  repudiated  by  other  courts, 
and,  in  the  absence  of  a  statute  controlling  us,  we  will  adhere 
to  the  rule  supported  by  reason  and  authority  that  denies  the 
carrier  the  right  to  contract  for  an  exemption  of  any  degree 
of  negligence,  and  hold  to  be  ineffectual  all  stipulations  for 
exemption  from  liability  on  account  of  negligence,  whether 
gross  or  ordinary:  Thompson's  Commentaries  on  Negligence, 
sec.  6511;  6  Cyc.  391;  Michigan  Southern  and  Northern 
Indiana  R.  Co.  v.  Heaton,  37  Ind.  448,  10  Am.  Rep.  89; 
Shriver  v.  Sioux  City  etc.  R.  Co.,  24  Minn.  506;  Moulton  v. 
St.  Paul  etc.  Ry.  Co.,  31  Minn.  85,  47  Am.  Rep.  781,  16  N. 
W.  497 ;  Baltimore  etc.  Ry.  Co.  v.  Ragsdale,  14  Ind.  App.  406,. 
42  N.  E.  1106. 

A  failure  to  exercise  the  care  and  diligence  due  from  rail- 
road companies  as  common  carriers  is  negligence,  without  any 
legal  distinction  as  being  gross  or  ordinary:  Chicago  etc.  R. 
Co.  V.  Witty,  32  Neb.  275,  29  Am.  St.  Rep.  436,  49  N.  W.  183. 

The  contract  in  question  here,  seeking  to  exonerate  the  de- 
fendant company  from  liability  for  all  except  gross  neg- 
ligence, is  obnoxioua  to  the  rule  here  announced.    The  court 
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erred  in  overraling  the  demurrer  to  the  plea,  and  the  cause 
18  reversed. 

Taylor  and  Hocker,  JJ.,  concur. 

Shackleford,  C.  J.,  and  Cockrell  and  Whitfield,  JJ.,  con- 
ear  in  the  opinion. 


The  Liability  of  Carriera  of  Livestock  is  tbe  subjeet  of  a  reeent  note 
to  Stiles  ▼.  LouuYiUe  etc.  B.  B.  Co.,  130  Am.  St.  Bep.  429. 


WILLIAMS    V.    ATLANTIC    COAST    LINE    RAILWAY 

COMPANY. 

[56  Fla.  735,  48  South.  209.] 

KBOUOENOE,  Liability  for,  Wbat  Essential  to  the  Existence 
of. — ^Before  liability  in  damages  for  a  negligent  act  or  omission  can 
arise,  it  is  necessary  that  a  causal  relation,  such  as  the  law  rec- 
ognizes as  being  sufficient,  should  exist  between  the  damage  com- 
plained of  and  the  act  alleged  to  have  occasioned  the  damage.  If 
such  a  relation  does  not  exist,  the  damage  is  said  to  be  remote^  and 
cannot  be  recovered.  If  such  a  relation  does  exist,  then  the  dam- 
age is  said  to  be  a  proximate  result  of  the  wrongful  act  to  which 
it  is  attributed,  and  conversely  the  wrongful  act  is  said  to  be  the 
proximate  cause  of  the  damage,     (p.  173.) 

NEOLIOENCE,  Damages*  Wbat  Becoverable  for. — Only  such 
damages  may  be  recovered  as  were  contemplated  or  might  reason- 
ably be  supposed  to  have  entered  into  the  contemplation  of  the  par- 
ties to  the  contract  of  carriage.  If  the  owner  of  the  goods  would 
charge  the  carrier  with  any  special  damages,  he  must  have  com- 
municated to  the  carrier  all  the  facts  and  circumstances  of  the  case 
which  do  not  ordinarily  attend  the  carriage  or  the  peculiar  charac- 
ter and  value  of  the  property  carried,  for  otherwise  such  peculiar 
eircumstances  cannot  be  contemplated  by  the  carrier,     (pp.  173,  174.) 

NEGLIGENCE,  Damages  for  Enforced  Idleness  of  FlalntifTs 
Employte,  Wlien  not  Becoverable. — ^In  an  action  against  a  railroad 
company  for  damages  caused  by  the  failure  of  the  company  to  de- 
liver within  a  reasonable  time  orange  boxes  intrusted  to  the  de- 
fendant to  transport  for  hire,  the  plaintiff  cannot  recover  the  loss 
and  damage  in  the  enforced  idleness  of  persons  employed  to  pack 
and  ship  his  oranges  on  his  orange  groves,  where  the  defendant  was 
not  informed  that  men  had  been  employed  to  pick  the  oranges,  or 
the  time  within  which  the  oranges  were  to  be  picked,  and  the  con- 
tract of  carriage  did  not  fix  any  specific  time  for  the  transportation 
and  delivery  of  the  boxes,     (p.  174.) 

PLEADINGS — ^Damages,  Special,  When  not  Stated  with  Suffi- 
cient Certainty. — In  an  action  aj;;iinst  a  railroad  company  for  dam- 
ages caused  by  its  failure  to  transport  and  deliver  orange  boxes 
within  a  reasonable  time,  the  allegations  of  the  declaration  "that 
by  reason  of  the  premises  the  plaintiff  incurred  loss  and  damncjo  in 
being  unable  to  pack  and  ship  part  of  his  oranges  for  the  Christ- 
mas market"  are  not  stated  with  such  certainty  as  to  show  the  lia- 
bility, of  the  defendant  therefor,     (p.  175.) 
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KEGUGENCE — ^Damages  from  Free2sliig  of  Oranges,  When  not 

RecoTerable. — The  freezing  of  plaintiff's  oranges  on  the  trees  is  not 
so  direct,  natural  and  proximate  a  result  of  the  failure  of  a  railroad 
company  to  deliver  to  the  plaintiff  within  a  reasonable  time  orange 
boxes  intrusted  to  the  defendant  company  to  transport  for  hire  as 
to  make  such  company  liable  therefor  by  reason  of  such  delay,  where 
the  contract  of  carriage  did  not  fix  any  specific  time  for  the  trans- 
portation and  delivery  of  the  boxes,  and  the  defendant  company 
was  not  informed  that  the  plaintiff  would  leave  the  oranges  on  the 
trees,  exposed  to  the  dangers  of  the  cold,  until  the  boxes  were  de- 
livered,    (p,  176.) 

PLEADINGS— Damages,  AUegation  Sespecting,  When  will  not 
be  Stmck  Oat. — Allegations  in  the  declaration  of  the  plaintiff's  loss 
or  damage  may  not  be  so  wholly  irrelevant  as  to  be  amenable  to  a 
motion  to  strike,  and  yet  subject  to  compulsory  amendment  under 
the  statute,     (p.  175.) 

DAMAGES,  NOMINAL,  When  Becorerable. — ^When  the  alle- 
gations of  the  declaration  show  the  legal  right  of  the  plaintiff  has 
been  invaded,  he  may  recover  at  least  nominal  damages,  and  a  de- 
murrer thereto  should  be  overruled,     (p.  178.) 

(Syllabi  by  the  court.) 
Hudson  &  Boggs  and  L.  C.  Massey,  for  the  plaintiff  in  error. 
Sparkman  &  Carter,  for  the  defendant  in  error. 

'^'^  PAEKHILL,  J.  The  plaintiff  in  error,  on  the  nine- 
teenth day  of  October,  1906,  filed  in  the  circuit  court  for 
Orange  county  a  declaration  against  the  defendant  in  error, 
the  first  count  thereof  being  as  follows : 

**For  that  the  plaintiff,  on  or  about  December  7,  1904,  pur- 
chased from  the  Oxford  Crate  Company,  doing  business  at 
Crystal  River  in  the  state  of  Florida,  one  carload  of  orange 
boxes,  to  wit,  two  thousand  five  hundred  boxes,  to  be  shipped 
forthwith,  and  on  or  about  the  seventh  day  of  December, 
1904,  the  said  Oxford  Crate  Company  delivered  the  said 
goods  to  the  defendant,  who  was  then  and  there  a  common 
carrier  of  goods  for  hire,  at  Crystal  River  aforesaid,  a  station 
on  the  defendant's  railway,  for  transportation  and  delivery 
to  the  plaintiff  ^t  Rock  Ledge,  state  aforesaid,  a  station  on 
the  railway  line  of  the  Florida  East  Coast  Railway  Company; 
and  the  defendant  then  and  there  agreed  and  undertook  to 
transport  the  said  goods  from  Crystal  River  aforesaid  to 
Rock  Ledge  aforesaid,  and  to  deliver  them  to  the  plaintiff  at 
Rock  Ledge  aforesaid,  within  a  reasonable  time,  for  reward 
to  the  defendant  in  that  behalf;  yet  the  defendant  failed  to 
deliver  the  said  goods  within  a  reasonable  time,  and  carelessly 
and  negligently  did  not  deliver  them  to  the  plaintiff  until  the 
expiration  of  a  long  and  unreasonable  time,  a  period  of  at 
least  thirty  days,  when  the  usual  and  reasonable  time  for  said 
transportation  was  five  days,  and  by  reason  of  the  premises 
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the  plaintiff  incnrred  loss  and  damage  in  the  enforced  idle- 
ness of  persons  employed  to  pack  and  ship  his  oranges  on  his 
orange  groves  at  Bock  Ledge  aforesaid,  and  also  in  being 
unable  to  pack  and  ship  part  of  his  oranges  for  the  Christmas 
market,  and  also  in  the  freezing  of  a  large  part  of  his  orange 
crop,  ''•®  to  wit,  twelve  hundred  boxes  of  oranges  which  were 
frozen  on  the  trees,  to  wit,  on  January  24,  1905,  and  which 
would  have  been  packed  and  shipped  but  for  the  negligence 
of  the  defendant  aforesaid.  And  that  plaintiff  says  that  he 
used  all  due  diligence  to  secure  the  orange  boxes  but  without 
avail,  and  that  the  defendant  well  knew  the  purpose,  namely, 
the  packing  and  shipping  of  the  oranges  then  on  the  trees  in 
the  plaintiff's  gloves,  for  which  said  orange  boxes  were  to  be 
used,  and  well  knew  the  danger  in  which  plaintiff's  oranges 
were  from  cold,  and  the  necessity  of  guarding  them  against 
such  danger  by  packing  and  shipping  them  without  delay." 

The  second  count  differs  from  the  first  in  alleging  the  neg- 
ligence of  the  defendant  to  consist  in  unreasonable  delay  in 
delivering  the  said  goods  to  the  connecting  carrier.  The 
plaintiff  claimed  five  thousand  dollars  damages. 

The  defendant  demurred  to  each  count  in  the  declaration, 
and  stated  the  substantial  matters  of  law  to  be  argued  as 
follows : 

1.  That  neither  count  in  said  declaration  states  any  cause 
of  action. 

2.  That  said  declaration  in  each  count  thereof  is  vague  and 
uncertain. 

3.  That  the  damage  claimed  by  said  plaintiff,  if  any,  was 
caused  by  m  act  of  Ood,  and  not  by  the  negligence  of  the 
defendant. 

4.  Because  said  declaration  does  not  show  in  either  count 
that  the  defendant  was  informed  of  any  immediate  necessity 
for  moving  said  orange  crates,  nor  had  it  agreed  to  carry  the 
same  within  any  specified  time. 

Afterward  the  defendant  filed  a  statement  of  additional 
substantial  matters  of  law  to  be  argued  as  follows : 

1.  Because  neither  the  said  declaration  nor  either  '^®  count 
thereof  states  a  cause  of  action  against  said  defendant. 

2.  Neither  count  of  said  declaration  charges  sufficient  facts 
to  bring  home  to  the  defendant  the  probability  of  a  freeze 
destroying  the  orange  crop. 

3.  Neither  count  in  said  declaration  charges  sufficient  facts 
brought  home  to  the  notice  of  the  defendant  to  make  it  liable 
for  any  damages  suffered  by  the  plaintiff  on  account  of  the 
idleness  of  his  employes,  or  any  loss  on  account  of  the  oranges 
not  reaching  the  Christmas  market. 
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The  defendant  filed  also  the  following  motion  to  strike  cer- 
tain portions  of  counts  in  the  declaration:  ^'Now  comes  the 
defendant  in  the  above-entitled  cause  and  moves  the  court  to 
strike  out  from  the  first  count  in  the  declaration  filed  in  said 
cause  the  following  language,  to  wit:  'And  by  reason  of  the 
premises  the  plaintiff  incurred  loss  and  damage  in  the 
enforced  idleness  of  persons  employed  by  him  to  pack  and 
ship  his  oranges  on  his  orange  grove  at  Bock  Ledge  aforesaid/ 
'And  also  in  being  unable  to  pack  and  ship  part  of  his 
oranges  for  the  Christmas  market.'  For  the  reason  that  said 
allegations  are  immaterial  and  irrelevant,  and  not  the  natural 
result  of  the  alleged  negligence  on  the  part  of  the  defendant. 
Second.  Because  said  declaration  does  not  show  that  the 
defendant  was  informed  of  the  employment  of  the  persons 
to  pick  said  oranges,  nor  that  the  plaintiff  intended  said 
oranges  for  the  Christmas  market." 

"And  the  defendant  also  moves  the  court  to  strike  out  from 
said  declaration  in  the  first  count  thereof  the  following  lan- 
guage: 'And  also  in  the  freezing  of  a  large  part  of  his  crop, 
to  wit,  twelve  hundred  boxes  of  oranges  which  were  frozen 
on  the  trees  on  the  twenty-fourth  day  of  January,  1905,  and 
which  would  have  been  picked  and  packed  and  '^'^  shipped 
but  for  the  negligence  of  the  defendant  aforesaid.'  Because 
the  freezing  of  said  oranges  was  not  the  proidmate  result 
of  defendant's  negligence,  and  was  not  caused  by  the  alleged 
negligence  of  the  defendant  at  all,  but  by  an  act  of  God. 

"And  the  defendant  also  moves  the  court  to  strike  out 
from  the  second  count  of  said  declaration  the  following  lan- 
guage, to  wit:  'And  by  reason  of  the  premises  the  plaintiff 
incurred  loss  and  damage  in  the  enforced  idleness  of  persons 
employed  to  pack  and  ship  his  oranges  on  his  grove  at  Bock 
Ledge  aforesaid,  and  also  in  being  unable  to  pack  and  ship 
part  of  his  oranges  for  the  Christmas  market.'  For  the 
reason  that  it  is  not  shown  in  said  declaration  that  the  de- 
fendant was  informed  either  of  the  employment  of  persona 
to  pick  said  oranges  or  of  the  plaintiff's  intent  to  ship  said 
oranfi:es  for  the  Christmas  trade. 

"The  defendant  also  moves  the  court  to  strike  out  from  the 
second  count  of  said  declaration  the  following  language: 
'And  also  in  the  freezing  of  a  large  part  of  his  crop,  to  wit, 
twelve  hundred  boxes  of  oranges  which  were  frozen  on  the 
trees  on  the  twenty-fourth  day  of  January,  1905,  and  which 
would  have  been  packed  and  shipped  but  for  the  negligence 
of  the  defendant  aforesaid.'  For  the  reason  that  the  freez- 
ing of  said  oranges  was  not  the  proximate  or  actual  result 


June,  1908.]    WiLLixSis  v.  Atlantic  Coast  Line  By.  Co.    173 

of  the  alleged  negligence  on  the  part  of  the  defendant,  and 
that  the  negligence  of  the  defendant  did  not  cause  fiaid 
freezing,  but  the  same  was  caused  by  an  act  of  Ood." 

Afterward  the  defendant  added  the  further  ground  to  the 
motion  to  strike,  that  there  are  no  facts  alleged  in  said 
declaration  to  bring  home  to  the  defendant  knowledge  of 
the  probability  of  the  freezing  of  said  crop  of  oranges. 

''**  On  September  16,  1907,  the  court  sustained  the  fore- 
going demurrer  and  granted  the  said  motion  to  strike. 

The  plaintifiF  not  desiring  to  amend  his  declaration,  final 
judgment  was  entered  against  him.  From  this  judgment 
plaintiff  seeks  relief  here  by  writ  of  error. 

The  question  presented  by  the  assignments  of  error  is, 
whether  the  special  damages  claimed  by  the  plaintiff  may  be 
recovered  from  the  defendant  company.  We  have  had  oc- 
casion to  declare  over  and  over  again  that  before  liability 
can  arise  it  is  necessary  that  a  causal  relation,  such  as  the 
law  recognizes  as  being  sufficient,  should  exist  between  the 
damage  which  is  complained  of  and  the  act  alleged  to  have 
occasioned  the  damage.  If  such  a  relation  does  not  exist, 
the  damage  is  said  to  be  remote  and  cannot  be  recovered. 
If  such  a  relation  does  exist,  then  the  damage  is  said  to  be  a 
proximate  result  of  the  wrongful  act  to  which  it  is  at- 
tributed, and  conversely  the  wrongful  act  is  said  to  be  the 
proximate  cause  of  the  damage. 

In  Benedict  Pineapple  Co.  v.  Atlantic  Coast  Line  B.  Co., 
55  Fla.  514,  46  South.  732,  20  L.  B.  A.,  N.  S.,  92,  the  neg- 
ligent  act  or  omission  for  which  a  party  is  liable  in  damages 
is  said  to  be  one  that  proximately,  i.  e.,  in  ordinary,  natural 
sequence,  causes  or  contributes  to  causing  an  injury  to  an- 
other, when  no  independent,  efScient  cause  intervenes,  and 
the  injured  party  is  not  at  fault. 

In  Moore  v.  Lanier,  52  Fla.  353,  42  South.  462,  we  said : 
"Proximate  cause  is  that  which  naturally  leads  '^^^  to  or 
produces,  or  contributes  directly  to  produce,  a  result  such 
as  might  be  expected  by  any  reasonable  and  prudent  man  as 
likely  to  directly  and  naturally  follow  or  flow  out  of  the 
performance  or  nonperformance  of  any  act":  See,  also, 
Jacksonville  etc.  By.  Co.  v.  Peninsular  Land  etc.  Co.,  27  Fla. 
1,  9  South.  661,  17  L.  B.  A.  33 ;  Florida  East  Coast  B.  Co. 
▼.  Wade,  53  Fla.  620,  43  South.  775. 

In  Brock  v.  Gale,  14  Fla.  523,  14  Am.  Bep.  356,  this  court 
held  that  only  such  damages  may  be  recovered  as  were  con- 
templated or  might  reasonably  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  to  the  contract  of  car- 
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riage.  On  page  532  of  the  opinion,  the  court  said:  ''If  the 
owner  of  the  goods  would  charge  the  carrier  with  any  special 
damages,  he  must  have  communicated  to  the  carrier  all  the 
facts  and  circumstances  of  the  case  which  do  not  ordinarily 
attend  the  carriage  or  the  peculiar  character  and  value  of 
the  property  carried,  for  otherwise  such  peculiar  circum- 
stances cannot  be  contemplated  by  the  carrier.''  The 
opinion  then  proceeds  to  quote  from  the  famous  case  of 
Hadley  y.  Baxendale,  9  Ex.  341:  "For  had  the  special  cir- 
cumstances been  known,  the  parties  might  have  expressly 
provided  for  the  breach  of  the  contract  by  special  terms 
as  to  the  damage  in  that  case,  and  of  this  advantage  it 
would  be  very  unjust  to  deprive  them."  And  then  the 
opinion  quotes  the  following  language  of  Judge  Selden,  in 
Griffin  v.  Colver,  16  N.  Y.  489,  69  Am.  Dec.  718:  "The  dam- 
ages must  be  such  as  may  fairly  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  when  they  made  the 
contract — that  is,  they  must  be  such  as  might  naturally  be 
expected  to  follow  its  violation,  and  they  must  be  certain, 
both  in  their  nature  and  in  respect  to  the  cause  from  which 
they  proceed." 

With  these  principles  of  the  law  to  guide  us,  we  must 
'^^^  determine  whether  the  defendant  company  may  be  held 
liable  for  the  special  damages  set  up  in  the  declaration. 
We  think  it  perfectly  clear  that  the  defendant,  in  view  of 
the  allegations  of  the  declaration,  cannot  be  held  liable  for 
loss  and  damage  in  the  enforced  idleness  of  persons  em- 
ployed to  pack  and  ship  plaintiff's  oranges,  on  his  orange 
groves  at  Rock  Ledge.  It  cannot  reasonably  be  supposed 
that  this  element  of  damage  entered  into  the  contemplation 
of  the  parties  to  this  contract  of  carriage.  From  what  we 
know  of  this  contract  and  the  circumstances  of  its  making 
and  the  shipment  of  the  boxes,  the  railroad  company  could 
not  have  contemplated  that  the  plaintiff  would  hire  persons 
to  pack  his  oranges  as  soon  as  the  boxes  were  shipped  over 
defendant's  road  and  keep  them  idle  until  the  boxes  were 
delivered.  These  facts  and  circumstances  were  not  com- 
municated to  the  defendant.  They  do  not  ordinarily  attend 
the  carriage  of  orange  boxes.  It  does  not  follow  that, 
because  the  plaintiff  contracted  for  the  transportation  and 
delivery  of  boxes  to  be  used  in  packing  and  shipping  his 
oranges,  he  must  necessarily  hire  hands  to  pack  and  ship 
the  oranges. 

Although  the  declaration  alleges  generally  that  the  de- 
fendant knew  the  purpose  for  which  said  orange  boxes  were 
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to  be  used  and  the  danger  in  which  the  oranges  were  from 
cold  and  the  necessity  of  guarding  against  such  danger,  it 
does  not  allege  that  defendant  knew  that  men  had  been 
employed  to  pick  the  oranges,  or  the  time  within  which  the 
oranges  were  to  be  picked.  And  the  contract  did  not  fix 
any  specific  time  for  th^  transportation  and  delivery  of  the 
boxes. 

This  element  of  damage  is  not  the  natural,  direct  or 
proximate  result  of  the  breach  of  this  contract,  and  was 
properly  stricken  on  motion.  As  the  supreme  court  of 
Kansas  said  in  Johnson  y.  Mathews,  5  Kan.  118,  '^^^  text 
122:  ''The  proximate  cause  of  the  plaintiff's  loss  was  his 
own  act,  ....  the  hiring  of  hands,  ....  and  the  hiring 
of  hands  was  a  collateral  agreement  between  the  plaintiffs 
and  third  parties,  having  no  necessary  connection  whatever 
with  the  original  contract,  or  the  breach  of  it Ac- 
cording to  the  petition  and  evidence  in  this  case,  the  defend- 
ant did  not  at  the  time  of  making  the  contract,  or  even  at 
any  other  time  before  the  trial,  know  that  the  plaintiffs 
had,  or  intended  to  have,  any  hired  hands  for  the  purpose 
of  running  the  machine  or  for  any  other  purpose.  If  the 
defendant  had  known  at  the  time  of  making  the  contract 
that  the  plaintiffs  intended  to  hire  these  hands,  then  he 
would  have  virtually  authorized  the  same,  and  the  plaintiffs 
could  recover  the  damages  they  claim'':  See  Quess  &  Glover 
V.  Southern  By.,  73  S.  C.  264,  53  S.  E.  421. 

We  do  not  think  the  allegations  of  the  plaintiff's  loss  or 
damage  caused  by  his  inability  to  pack  and  ship  his  oranges 
for  the  Christmas  market  are  stated  with  such  certainty  as 
to  show  the  liability  of  the  defendant  therefor. 

This  allegation  of  the  declaration,  however,  that  '^by 
reason  of  the  premises  the  plaintiff  incurred  loss  and  dam- 
age, ....  in  being  unable  to  pack  and  ship  part  of  his 
oranges  for  the  Christmas  market,"  does  not  seem  to  be 
80  wholly  irrelevant  as  to  be  amenable  to  a  motion  to 
stiike,  though  it  may  be  subject  to  compulsory  amendment 
under  the  statute.  If  the  breach  of  duty  by  unreasonably 
delaying  the  transportation  of  the  orange  boxes  as  alleged 
proximately  caused  a  failure  to  reach  an  advantageous 
market,  and  a  loss  ensued  which  should  reasonably  have 
been  contemplated,  the  carrier  may  be  liable  in  damages 
for  such  losses  as  are  capable  of  definite  ascertainment  that 
were  proximately  caused  by  the  delay,  and  not  by  the 
intervention  of  another  eflBcient  '''**^  eause,  or  by  the  fault 
of  the  plaintiff.    On  the  motion  to  strike,  the  court  oould 
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have  made  an  appropriate  order  for  compulsory  amend- 
ment: See  Jackson  Sharp  Co.  ▼.  Holland,  14  Fla.  384; 
Camp  V.  Hall,  39  Fla.  535,  22  South.  792;  Benedict  Pine- 
apple Co.  v.  Atlantic  Coast  R.  Co.,  55  Fla.  514,  46  South. 
732,  20  L.  R.  A.,  N.  S.,  92;  Russ  v.  Mitchell,  11  Fla.  80; 
Hildreth  ▼.  Western  Union  Tel.  Co.,  56  Fla.  387,  47  South. 
820. 

It  is  clear  that  the  defendant  cannot  be  held  liable  for  the 
freezing  of  plaintiff's  orange  crop. 

The  defendant  did  not  agree  to  deliver  the  orange  boxes 
within  any  specified  time.  And  the  declaration  does  not 
charge  that  the  defendant  knew  the  plaintifiF  would  leave 
the  oranges  on  the  trees,  exposed  to  the  dangers  of  the  cold, 
until  the  orange  boxes  were  delivered.  The  defendant 
could  not  contemplate  that  the  plaintiff  would  thus  expose 
his  fruit  beyond  a  reasonable  time  for  the  delivery  of  the 
boxes.  The  declaration  does  allege  that  the  defendant  knew 
the  danger  in  which  plaintiff's  oranges  were  from  cold,  and 
the  necessity  of  guarding  them  against  such  danger  by 
packing  and  shipping  them  without  delay,  but  the  plaintiff 
knew  aU  this  as  well  as  the  defendant  knew  it. 

If  the  carrier  wrongfully  delayed  the  transportation  and 
delivery  of  the  orange  boxes,  the  shipper  could  not  leave 
the  oranges  exposed  to  the  weather  at  the  carrier's  loss; 
it  would  still  be  his  duty  to  preserve  the  property  and 
house  or  protect  the  same  from  damage  by  cold,  if  it  could 
be  reasonably  done,  and  it  would  be  his  right  to  recover  of 
the  carrier  the  reasonable  expense  therefor,  together  with 
the  proximate  damages  for  the  delay:  St.  Louis  etc.  R.  Co. 
V.  Neel,  56  Ark,  279,  19  S.  W.  963,  55  Am.  &  Eng.  R.  R, 
Cas.  428. 

In  order  for  a  shipper  or  consignee  to  recover  of  a 
"^^^  carrier  for  delay  in  the  shipment  or  transportation  of 
goods,  it  must  be  made  to  appear  clearly  that  the  delay 
was  the  proximate  cause  of  the  injury  complained  of:  5  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  253. 

Under  the  allegations  of  the  declaration  the  freezing  of 
plaintiff's  oranges  on  the  trees  was  not  the  natural,  direct 
or  proximate  result  of  the  failure  of  the  railroad  company 
to  deliver  the  orange  boxes  within  a  reasonable  time. 

The  delay  in  the  transportation  of  the  orange  boxes  can- 
not be  said  to  have  directly  caused  or  contributed  directly 
to  causing  the  result — the  loss  of  the  oranges — ^without  the 
intervening  of  an  independent  efficient  cause — ^the  freezing 
of  the  oranges.    In  this  connection  the  supreme  court  of 
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Michigan,  in  Michigan  Central  R.  B.  C6.  y.  Burrows,  33 
Mieh.  6y  text  14,  said:  ''The  contract  which  the  defendant 
entered  into  in  this  case  was  to  carry  the  property  safely, 
and  deliver  it  within  a  reasonable  time  to  the  next  carrier 
at  Chicago.  The  only  breach  of  this  agreement  complained 
of  was  the  failure  to  deliver  within  a  reasonable  time.  Are, 
then,  the  damages  claimed  the  natural  and  proximate  con- 
sequence of  such  breach  f  We  think  not.  To  be  so  the  loss 
most  be  immediately  connected  with  the  supposed  cause 
of  it.  The  loss  in  this  case  might  or  might  not  have  occurred 
even  had  there  been  no  delay.  If,  in  the  ordinary  course  of 
events,  a  certain  result  usually  follows  from  a  given  cause, 
then  we  may  weU  consider  the  immediate  relation  of  the 
one  to  the  other  to  be  established.  Cold,  freezing  weather 
does  not,  however,  in  the  ordinary  course  of  events,  follow 
from  mere  delay;  such  is  not  the  natural  and  direct  result 
of  the  delay.  It  is  true  that  in  certain  climates,  and  at 
certain  seasons,  such  an  injury  would  be  much  more  likely 
to  result  from  delay,  while  at  others  there  would  be  not 
even  a  possibility  of  '^^  such  a  result  following.  It  is  very 
evident,  therefore,  that  as  we  approach  the  one  or  the  other 
we  must  enter  upon  debatable  ground,  where  it  would  be 
very  difficult,  if  not  indeed  impossible,  to  say  what  the 
result  of  a  given  delay  would  be.  Where  fruit  is  to  be 
carried  a  long  distance,  especially  in  such  a  country  as  this, 
where  the  climate  is  so  changeable,  it  would  as  frequently 
result  that  delay  would  be  the  cause  of  averting  such  an 
injury  as  of  contributing  to  it.  It  may  be  true  that  had 
there  been  no  delay  whatever  on  the  part  of  defendant,  the 
loss  would  not  have  happened.  The  law,  however,  cannot 
enter  upon  an  examination  of,  or  inquiry  into,  all  the  con- 
curring circumstances  which  may  have  assisted  in  producing 
the  injury,  and  without  which  it  would  not  have  occurred. 
To  do  so  would  only  be  to  involve  the  whole  matter  in  utter 
uncertainty,  for  when  once  we  leave  the  direct  and  go  to 
seeking  after  remote  causes,  we  have  entered  upon  an  im- 
ending  sea  of  uncertainty,  and  any  conclusion  which  should 
be  reached  would  depend  more  upon  conjecture  than  facts." 
The  case  of  Benedict  Pineapple  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  55  Pla.  514,  46  South.  732,  20  L.  E.  A.,  N.  S., 
92,  is  not  inconsistent  with  the  holding  in  the  instant  case. 
That  was  a  case  where  a  canvas  cover  was  put  over  grow- 
ing plants  and  fruit  by  the  owner  thereof  to  protect  them 
from  ordinary  and  usual  cold  and  frost  that  would  probably 
occur,  and  such  cover  was  burned  by  the  negligence  of 
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fhe  defendant,  without  the  fault  of  the  owner,  and  the 
plants  and  fmit  were  injured  by  sueh  cold  and  frost  before 
the  burned  cover  could  by  reasonable  diligence  have  been 
restored ;  and  this  court  held  such  injury  to  the  plants  and 
fruit  was  not  such  an  act  of  God,  or  such  an  independent, 
efficient  cause  as  would  relieve  from  liability  the  party  who 
negligently  burned  the  cover. 

In  that  case  the  owner  was  not  at  fault,  and  the  plants 
's^'*®  were  injured  by  the  frost  before  the  burned  cover 
could  by  reasonable  diligence  have  been  restored,  and  the 
defendant  company  was  the  active,  moving,  efficient  cause 
of  the  destruction  of  the  plants  that  had  been  actually 
covered  by  the  prudent  owner,  to  prevent  their  injury  by 
cold  and  frost  that  would  probably  occur  at  the  time  and 
place  of  the  negligence. 

In  the  instant  case,  the  owner  of  the  oranges  was  at  fault. 
The  boxes  were  delivered  to  the  defendant  on  the  seventh 
day  of  December,  1904,  and  it  should  have  delivered  them 
to  the  plaintiff  in  five  days,  or  on  the  twelfth  day  of  Decem- 
ber, and  although  they  were  not  delivered  for  forty-two 
days,  or  until  the  twenty-fourth  day  of  January,  1905,  the 
plaintiff  does  not  appear  to  have  made  any  attempt  to 
procure  other  boxes,  and  made  no  effort  to  protect  the 
oranges;  but  he  left  the  oranges  on  the  trees  all  that  time, 
exposed  to  the  dangers  of  the  cold,  when  he  might  have 
gathered  the  crop  and  hotised  the  same,  and  perhaps,  under 
a  proper  showing,  might  have  a  just  claim  against  the  de- 
fendant for  the  extra  expenses  of  thus  protecting  the  same. 
And  the  defendant  company,  unlike  the  defendant  in  the 
pineapple  case,  was  not  the  active,  moving,  efficient  cause 
of  the  destruction  of  fruit  that  had  been  properly  protected 
by  the  owner,  but  merely  delayed  the  transportation  and 
delivery  of  boxes  intended  for  the  shipment  of  the  orang^es. 
This  is  not  a  case  where  a  railroad  company,  having  pos- 
session of  oranges  for  transportation,  negligently  unloaded 
and  exposed  the  same  so  that  they  were  destroyed  by  freez- 
ing weather. 

As  the  allegations  of  the  declaration  show  that  the  le^al 
right  of  the  plaintiff  to  have  his  orange  boxes  carried  and 
delivered  within  a  reasonable  time  has  been  invaded,  he 
may  recover  at  least  some  damages,  and  for  this  reason  the 
demurrer  should  have  been  overruled:  '^^  13  Cyc.  14 j 
Western  Union  Tel.  Co.  v.  Milton,  53  Ma.  484,  125  Am.  St. 
Eep.  1077,  43  South.  495, 11  L.  E.  A.,  N.  S.,  560;  Borden  v^ 
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Western  Union  Tel.  Co.,  32  Fla.  394,  13  Sonth.  876 ;  Crutcher 
V.  Choctaw  etc.  R.  Co.,  74  Ark.  358,  85  S.  W.  770. 
The  judgment  is  reversed. 

Taylor  and  Hocker,  JJ.,  concnr. 

Shackleford,  C.  J.,  and  Cockrell  and  Whitfield,  JJ.,  concur 
in  the  opinion. 


When  Goods  are  Ordered  for  a  Special  Purpose,  or  for  present  use 
in  a  given  way,  and  these  facts  are  known  to  the  carrier,  he  is  re- 
sponsible for  the  damages  fairly  attributable  to  the  delay  and  in 
reference  to  the  purpose  or  use  indicated:  Harper  Parniture  Co.  v. 
Southern  Express  Co.,  148  N.  C.  87,  128  Am.  St.  Bep.  588.  And  the 
rule  that  damages  of  a  special  or  exceptional  kind  for  delay  in  the 
shipment  of  goods  cannot  be  recovered,  in  the  absence  of  notice  to 
the  carrier  at  the  time  of  making  the  contract  of  carriage  of  the 
particular  condition  under  which  damages  are  likely  to  arise  as  the 
result  of  delay,  is  not  an  unbending  rule  nor  applicable  to  every 
case:  Bourland  v.  Choctaw  etc.  Ry.  Co.,  99  Tex.  407,  122  Am.  St. 
Bep.  647.  When  a  threshing-machine  is  consigned  in  June  to  an  im- 
plement dealer  in  Kansas,  the  carrier  will  be  deemed  to  have  notice 
that  the  machine,  if  not  already  sold,  is  intended  for  immediate 
sale,  and  that  a  delay  until  the  close  of  the  threshing  season  will 
defeat  the  purpose  of  the  shipment:  Missouri  Pac.  By.  Co.  v.  Peru- 
Van  Zandt  Co.,  73  Kan.  295,  117  Am.  St.  Bep.  468.  But  it  has  been 
held  that  a  consignee  of  machinery  cannot  recover  damages  from  the 
carrier  for  losses  due  to  the  idleness  of  his  mill  in  case  the  carrier 
negligently  delays  the  transportation  of  the  machinery,  unless  the 
carrier  is  chargeable  with  notice  of  the  use  for  which  the  machinery 
is  to  be  put  by  the  consignee:  American  Express  Co.  v.  Jennings, 
86  Miss.  329,  109  Am.  St.  Kep.  708;  Traywick  v.  Southern  Ry.  Co.,  71 
S.  C.  82,  110  Am.  St.  Bep.  563,  and  cas^s  cited  in  the  crose-reference 
note  thereto. 


HOBBS  V.  FRAZIER. 

[56  Fla.  796,  47  South.  929.] 

PABTinON,  Who  Might  Compel  at  the  Common  Law^ — At  the 
common  law,  only  coparceners  could  compel  partition  by  judicial 
process.     (By  the  editor.)     (pp.  180,  181.) 

FABTinON,  Who  may  Compel  Under  the  Statntee  of  Florida. 
In  Florida,  any  one  or  more  of  several  joint  tenants,  tenants  in  com- 
mon, or  coparceners  may  compel  partition  by  a  suit  in  equity.  The 
joint  tenants,  tenants  in  common  and  coparceners  contemplated  by 
the  statute  are  those  who  are  in  some  way  the  owners  of  a  beneficial 
interest  in  the  land,  or  whose  status  and  duties  are  of  such  a  na- 
ture as  to  require  the  exercise  of  the  right  to  compel  partition  by 
jndieial  proceedings.     (By  the  editor.)     (p.  181.) 

FABTITION,  Trustee  In  Bankruptcy  may  not  Sue  tor. — A 
trustee  in  bankruptcy  having  legal  title  with  no  beneficial  interest 
in  undivided  property  and  no  duties  with  reference  to  the  undivided 
property  requiring  partition  for  the  benefit  of  a  cestui  que  trust  is 
not,  in  general,  such  a  tenant  in  common  as  authorizes  him  to  sue 
for  partition,     (p.  181.) 

BANEBUFTCT,  Trustee  in,  Authority  of  to  Soe  for  Partition. 
The  federal  bankruptcy  statute  contains  no  express  authority  to  a 
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tmstee  in  bankiuptcj  to  sue  for  partition  of  the  property  of  the 
bankrupt,  the  title  to  which  is  hj  the  law  vested  in  the  trastee  in 
bankruptcy  for  the  purpose  of  payingr  the  debts  of  the  bankrupt, 
and  the  nature  of  the  trustee's  power  and  duties  does  not  necessarily 
make  the  right  to  sue  for  partition  exist  by  implication.  A  sale  of 
the  bankrupt's  interest  may  be  made  without  partition,  and  this  may 
be  sufficient  for  debt-paying  purposes,     (pp.  181,  182.) 

FABTmOK,  Bight  of,  Wlieii  EzljrtB.— The  statutes  of  the 
state  do  not  contemplate  that  partition  may  be  enforced  except 
when  required  by  the  demands  or  the  interests  of  a  beneficial  ow^ner, 
or  when  shown  to  be  necessary  to  protect  the  rights  of  those  bene- 
ficially interested,     (p.  182.) 

PABTinON,  Tnurtee  In  Bankrairtcy,  Wbeii  does  not  Show  He 
baa  a  Oanae  for. — Where  a  trustee  in  bankruptcy  sues  for  partition 
of  property  and  merely  alleges  that  he  "is  desirous  of  obtaining  a 
partition  and  division  of  the  said  premises,"  and  it  does  not  in  any 
way  appear  that  partition  is  essential  to  the  statutory  duties  of 
such  trustee,  or  that  the  bankruptcy  court  has  authorized  the  pro- 
ceeding, or  that  it  is  necessary  to  fully  protect  the  rights  of  those 
interested  in  the  estate  of  the  bankrupt,  the  right  of  the  trustee  in 
bankruptcy  to  sue  for  partition  Is  not  apparent,     (pp.  182,  183.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Q.  B.  Wells,  for  the  appellant. 
F.  M.  Simonton,  for  the  appellee. 

'^  WHITFIELD,  J.  Joseph  W.  Frazier,  as  trustee  in 
bankruptcy  of  the  estate  of  J.  W.  Hobbs,  under  the  bank- 
ruptcy laws  of  the  United  States  approved  July  1,  1893, 
filed  a  bill  against  Nancy  E.  Hobbs,  J.  W.  Hobbs  and  H.  P. 
Porter  for  the  partition  of  certain  lands  and  personal  prop- 
erty alleged  to  be  owned  and  possessed  in  equal  undivided 
shares  by  complainant,  as  trustee  in  bankruptcy,  and  the 
defendant  H.  P.  Porter.  It  is  alleged  that  the  defendant 
Nancy  E.  Hobbs  claims  some  interest  in  the  premises,  but 
that  the  complainant's  interest  as  trustee  in  bankruptcy  is 
superior  thereto.  A  demurrer  by  J.  W.  Hobbs  and  H.  P. 
Porter  to  the  bill  of  complaint  was  overruled.  Nancy  E. 
Hobbs  answered  claiming  to  be  the  owner  in  fee  simple  of 
an  undivided  one-half  interest  in  ^•^  the  land.  J.  ^W. 
Hobbs  answered  disclaiming  any  interest  in  the  property. 
Replications  were  filed  to  these  answers.  Testimony  'was 
taken  and  a  partition  between  complainant,  as  trustee,  and 
Porter  was  decreed.  Nancy  E.  Hobbs  and  J.  W.  Hobbs 
appealed. 

If  the  trustee  in  bankruptcy  is  not  authorized  to  compel 
partition  of  lands  which  the  bankrupt  and  another  owned 
as  cotenants  or  as  partners,  it  will  not  be  necessary  to  con- 
sider other  questions. 

At  common  law  only  coparceners  who  desire  their  title 
by  the   involuntary   method  of   inheritance   could   compel 
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partition  by  judicial  process.  Ancient  English  statutes  ex- 
tended the  right  to  joint  tenants  and  tenants  in  common, 
and  eventually  to  all  cotenants,  whether  of  freehold  or  less 
estates,  in  possession. 

Under  our  statute  any  one  or  more  of  several  joint  tenants, 
tenants  in  common  or  coparceners  may  compel  partition  by 
suit  in  equity.  The  joint  tenants,  tenants  in  common  and 
coparceners  contemplated  by  the  statute  are  those  who  are 
in  some  way  the  owners  of  a  beneficial  estate  in  the  land, 
or  whose  status  and  duties  are  of  such  a  nature  as  require 
the  exercise  of  the  right  to  compel  partition  by  judicial 
proceedings.  Joint  tenants  have  unity  of  interest,  title, 
time  and  possession.  Tenants  in  common  may  have  unity 
of  possession  only.  Coparceners  derive  their  title  by  in- 
heritance. A  trustee  in  bankruptcy  is  not  a  coparcener. 
Nor  is  he  a  joint  tenant  with  the  wife  or  the  partner  of 
the  bankrupt.  A  trustee  having  legal  title  with  no  beneficial 
interest  in  undivided  property  and  no  continuing  duties  with 
reference  to  the  undivided  property  for  the  benefit  of  a 
cestui  que  trust  is  not  in  general  such  a  tenant  in  common 
as  authorizes  him  to  sue  for  partition.  A  trustee  with  power 
to  sell  may  not  authorize  partition:  1  Lewin  on  Trusts, 
^  8th  ed.,  star  p.  427.  See  1  Perry  on  Trusts,  sec.  769 ; 
Brassey  v.  Chalmers,  16  Beav.  223;  Bradshaw  v.  Pane,  3 
Drew.  534. 

A  statutory  trustee  has  only  such  title  and  authority  as 
is  conferred  by  the  law.  The  federal  bankruptcy  law  vests 
the  trustee  by  operation  of  law  with  the  title  of  the  bank- 
rupt, coupled  with  the  duty  to  reduce  to  money  the  prop- 
erty of  the  estate  for  which  he  is  trustee,  under  the  direction 
of  the  court,  and  to  close  up  the  estate  as  expeditiously  as 
ia  compatible  with  the  best  interests  of  the  parties  in  in- 
terest. While  this  statutory  provision  vests  the  title  of  the 
bankrupt  in  the  trustee,  it  is  so  vested  only  for  the  purpose 
of  paying  debts. 

The  power  to  sell  is  under  the  direction  of  the  court,  and 
the  trustee  has  no  authority  with  reference  to  the  estate 
to  which  he  has  the  statutory  title  except  such  as  is  ex- 
pressly or  impliedly  given  by  the  law. 

There  is  no  express  authority  given  by  the  statute  to  a 
trostee  to  sue  for  partition  of  the  property  of  the  bank- 
mpt,  the  title  to  which  the  law  vests  in  the  trustee  for  sale 
to  pay  debts  with,  and  the  nature  of  the  trustee's  power 
and  duties  does  not  necessarily  make  the  right  to  sue  for 
partition  exist  by  implication.     A  sale  of  the  bankrupt's 
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interest  may  be  had  without  partition,  and  this  may  be 
sufScient  for  debt  paying  purposes. 

Under  the  bankrupt  law  the  trustee  has  ''rights  of  action 
arising  upon  contracts  or  from  the  unlawful  taking  or  de- 
tention of,  or  injury  to,  his  [bankrupt's]  property."  The 
bankrupt's  right  to  partition  does  not  arise  out  of  contract. 
Partition  does  not  inyolve  unlawful  taking  or  detention  of 
or  injury  to  property. 

The  bankruptcy  law  vests  the  title  to  the  property  of  the 
bankrupt  in  the  trustee  in  bankruptcy,  and  requires  the 
trustee,  under  the  supervision  of  the  bankruptcy  court, 
®^^  to  reduce  the  property  to  money  for  debt-paying  pur- 
poses. The  possession  of  one  cotenant  is  the  possession  of 
all  cotenants,  when  the  rights  of  none  are  denied.  If  in 
this  case  Porter  is  in  possession  and  denied  the  right  of 
the  trustee,  the  latter,  having  the  legal  title,  could  bring 
ejectment  to  establish  his  right  to  possession.  But  as  the 
title  of  the  trustee  is  not  denied  by  Porter,  the  possession 
follows  the  title,  and  partition  is  not  shown  by  any  allega- 
tion in  the  biU  to  be  necessary  to  a  reduction  of  the  prop- 
erty to  money  for  purposes  of  paying  debts,  or  that  it  will 
be  advantageous  to  the  interest  of  creditors  to  havo  parti- 
tion thereof.  There  is  no  showing  that  partition  is  neces- 
sary or  expedient  to  protect  the  rights  of  the  trustee  in 
bankruptcy  or  those  whom  he  represents.  The  allegation 
is  that  the  trustee  in  bankruptcy  ''is  desirous  of  obtaining 
a  partition  and  division  of  the  said  premises."  The  statutes 
of  the  state  do  not  contemplate  that  partition  may  be  en- 
forced except  when  required  by  the  demands  or  the  interests 
of  a  beneficial  owner,  or  when  shown  to  be  necessary  to 
protect  the  rights  of  those  beneficially  interested.  It  is  not 
shown  that  the  interests  of  the  beneficial  owners  here  re- 
quire partition.  The  defendants  in  the  partition  proceed- 
ings did  not  consent  to  the  partition,  but  by  demurrer 
questioned  the  trustee's  right  under  the  showing  made  by 
the  biU  to  partition. 

The  bankruptcy  law  does  not  expressly  authorize  parti- 
tion proceedings  by  the  trustee  of  the  bankrupt;  and  as 
such  a  proceeding  is  not  shown  here  to  be  essential  to  the 
statutory  duties  of  such  a  trustee,  and  no  such  duty  ap- 
pears to  have  been  imposed  by  the  bankruptcy  court,  the 
statute  of  this  state  relating  to  partition  should  not  be 
unreasonably  extended  to  cover  trustees  in  bankruptcy  who 
have  the  bare  legal  title  but  only  special  statutory  duties 
to  perform  in  connection  with  such  title,  ®^*  who  have  no 
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beneficial  interest  in  the  estate  of  the  bankrupt,  and  where 
there  is  no  allegation  that  partition  is  necessary  to  fully 
protect  the  rights  of  those  interested  in  the  estate  of  the 
bankrupt. 
The  decree  is  reversed  and  the  cause  remanded, 

Shackleford,  C.  J.,  and  Cockrell,  J.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 


Bvery  Cotenant  is  Entitled  to  a  Partition  as  a  matter  of  right: 
(yBrien  v.  Mahoney,  179  Man.  200,  88  Am.  St.  Bep.  371.  A  trustee 
of  an  express  trust  holding  the  legal  title  to  land  may  maintain  a 
partition  suit  in  his  own  name:  Snell  y.  Harrison,  131  Mo.  495,  62 
Am.  St  Bep.  042. 
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WARTHEN  V.  MELTON. 

[132  Qa.  113,  63  S.  E.  832.] 

JUDGMENT  IN  GABNISHMENT,  Attacking  by  Showiiig  the 
Payment  of  the  Original  Judgment. — Where  a  transferee  of  an  ex- 
ecution sues  out  a  garnishment  proceeding  against  one  who  has 
funds  in  his  hands  belonging  to  the  principal  debtor,  one  of  the  de- 
fendants in  the  execution,  said  garnishment  proceeding  being  based 
on  the  judgment  on  which  the  execution  was  founded,  a  judgment 
rendered  in  favor  of  such  transferee,  while  conclusive  against  the 
garnishee,  may  be  attacked  by  the  principal  debtor,  the  defendant 
in  ^,  fa.,  on  the  ground  that  subsequently  to  its  rendition  the  judg- 
ment, upon  which  the  transferred  execution  was  founded,  had  been 
paid  off  and  discharged  prior  to  the  institution  of  the  garnishment 
proceedings,     (p.  186.) 

EZECriTTIOlf ,  Attacking  by  Showing  that  One  of  the  Defend- 
anti  was  a  Surety. — ^The  parol  evidence  offered  at  the  trial,  to  show 
that  one  of  the  defendants  in  the  execution  was  merely  a  surety,  was 
properly  excluded,     (p.  187.) 

JUDOMENT  AND  EZEOUTION,  Payment  and  Transfer  of .— 

The  court  did  not  err  in  charging  the  jury  as  follows:  *'If  you  be- 
lieve from  the  evidence  that  Mathew  Melton,  one  of  the  defendants, 
paid  off  this  fi.  fa.,  and  had  the  same  transferred  to  him,  I  charge 
you  that  that  would  be  a  settlement  of  the  fl.  fa.,  and  it  would  Be 
your  duty  to  find  the  issue  in  favor  of  the  plaintiff,  Eli  E.  Melton," 
it  not  appearing  from  the  recital  in  the  transfer  that  the  transferee 
had  complied  with  the  provision  in  section  5376  of  the  Civil  Code, 
by  having  the  amount  of  the  payment  made  entered  on  the  fi.  fa. 
(p.  187.) 

JUDGMENT,  Belease  of  One  of  Several  Judgment  Debtors.— 
Where  a  plaintiff  in  fi.  fa.,  or  a  transferee  of  the  execution  accepts 
a  sum  of  money  from  one  of  the  joint  defendants  in  such  fi.  fa.,  and 
"agrees  to  relieve  him,  and  does  release  him,"  from  further  liability 
under  said  fi.  fa.,  the  other  defendants  are  also  released  and  the  fi. 
fa.  is  discharged,    (p.  188.) 

JUDGMENT,  Motion  to  Set  Aside — ^Newly  Discovered  Evi- 
dence.— ^There  was  no  abuse  of  discretion  in  overruling  the  ground  of 
the  motion  based  on  the  alleged  newly  discovered  evidence,  (p. 
188.) 

(Syllabi  by  the  court.) 

(184) 
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W.  D.  Crawford,  for  the  plaintiff  in  error.  . 
Henry  C.  Cameron  and  S.  T.  Pinkston,  contra. 

*"  BECK,  J.  The  Bncna  Vista  Loan  and  Savings  Bank 
obtained,  in  the  county  court  of  Marion  county,  a  judg- 
ment against  Eli  E.  Melton,  Mathew  Melton,  and  R.  T. 
Melton,  upon  which  judgment  a  fi.  fa.  issued  on  the 
twenty-sixth  day  of  August,  1895.  On  December  19,  1895, 
said  fi.  fa.  was  transferred  to  Mrs.  Mathew  Melton  (now 
Mrs.  Caroline  Warthen,  the  plaintiff  in  error).  Eli  E.  Mel- 
ton is  a  son  and  heir  at  law  of  Mitson  Melton,  deceased, 
and  Troy  ***  Melton  is  the  administrator  on  the  estate  of 
the  deceased.  On  December  2,  1902,  Mrs.  Melton  sued  out 
a  summons  of  garnishment  against  said  administrator,  and 
a  verdict  was  rendered  in  her  favor  for  the  sum  of  one 
hnndred  and  thirty  dollars  and  twenty-nine  cents.  At  the 
April  term,  1903,  of  the  superior  court  of  said  county,  Eli 
M.  Melton,  one  of  the  defendants,  filed  his  motion  to  set 
aside  the  judgment  against  the  garnishee,  on  various 
grounds;  but  at  the  hearing,  all  the  grounds  except  the 
second  and  fifth,  as  amended,  were  abandoned;  and  these 
are  as  follows:  '^Because  since  the  rendition  of  the  original 
judgment  in  said  case,  and  before  the  suing  out  of  said 
garnishment  proceedings  and  the  rendition  of  the  judgment 
in  said  garnishment  against  said  garnishee,  to  wit,  on  the 
nineteenth  day  of  December,  1895,  said  execution  and  the 
judgment  upon  which  the  same  was  founded  were  paid  off 
and  discharged  by  Mathew  Melton,  one  of  the  defendants 
in  said  original  fi.  fa.  and  judgment;  said  payment  made  to 
Joe  J.  Dunham,  the  attorney  of  record  for  said  original 
plaintiff,  Buena  Vista  Loan  and  Savings  Bank,  who  was 
then  the  owner  and  holder  of  said  fi.  fa.  and  judgment." 
Md  further,  ''Because  since  the  rendition  of  the  original 
judgment  in  said  case,  and  before  the  rendition  of  the  judg- 
ment in  said  garnishment,  or  the  suing  out  of  said  process, 
to  wit,  on  the  fourth  day  of  April,  1896,  Mrs.  Math. 
(Caroline)  Melton,  the  alleged  transferee,  received  from  R. 
T.  Melton,  one  of  the  defendants  in  said  original  fi.  fa.  and 
judgment,  the  sum  of  twenty-five  dollars,  agreeing  to  re- 
lease the  said  defendant  upon  the  payment  by  him  of  fifty 
dollars,  which  sum  of  fifty  dollars  was  paid  by  said  R.  T. 
Melton,  one  of  the  defendants,  to  Mrs.  Math.  (Caroline) 
Melton,  to  wit,  twenty-five  dollars  on  the  said  fourth  day 
of  April,  1896;  sixteen  and  one-half  dollars  on  April  17, 
1896;  and  eight  and  one-half  dollars  on  May  4,  1896;  which 


186  American  State  Bepobts,  Vol.  131.      [Georgia, 

said  payments  and  release  were  a  full  discharge  and  pay- 
ment of  said  original  fi.  fa.  and  the  judgment  upon  wMch 
the  same  was  founded."  Mrs.  Melton  filed  an  answer  to 
the  original  motion  to  set  aside  the  judgment,  and  also  a 
plea  of  res  judicata.  The  jury  returned  a  verdict  in  favor 
of  Eli  E.  Melton.  Mrs.  Melton  filed  a  motion  for  a  new 
trial,  the  grounds  of  which  appear  in  the  decision.  The 
motion  was  overruled,  and  she  excepted. 

****  1.  Where  one  who  is  a  transferee  of  a  judgment  sues 
out  a  process  of  garnishment  against  another,  and  the  latter, 
in  answer  to  the  summons  of  garnishment,  admits  that  he 
is  indebted  to  the  defendant  in  execution,  and  thereupon 
the  plaintiff  enters  a  judgment  against  the  garnishee  for 
the  sum  admitted  by  him  to  be  due  the  principal  debtor, 
such  a  judgment,  while  conclusive  against  the  garnishee, 
does  not  conclude  the  defendant  in  execution,  upon  proper 
pleadings,  from  attacking  the  judgment  against  the  gar- 
nishee and  showing  that  the  judgment  and  execution,  upon 
which  the  garnishment  proceedings  were  based,  had  in  fact 
been  paid  off  and  discharged  prior  to  the  institution  of  the 
garnishment  proceedings.  If  the  execution  held  by  the 
transferee  in  this  case  had  actually  been  paid  off  or  dis- 
charged by  the  defendants  in  fi.  fa.,  or  the  transferee  had 
done  any  act  which  in  law  operated  as  a  release  of  the 
defendants  in  fi.  fa.,  and,  notwithstanding,  proceeded  to 
enforce  the  same  as  a  valid  subsisting  lien  upon  the  prop- 
erty of  the  defendants  therein,  and  obtained  a  judgment  as 
stated  above,  such  a  judgment  was  obtained  by  fraud  as 
against  the  principal  debtor,  and  should  be  set  aside  upon 
proper  pleadings  instituted  for  that  purpose. 

The  question  in  this  case  as  to  whether  the  petition  filed 
by  the  defendant  in  execution,  which  was  termed  ''a  mo- 
tion," was  suflScient  in  form  or  not  has  not  been  raised  by 
demurrer  or  otherwise,  although  the  defendant  in  the  peti- 
tion to  have  the  judgment  against  the  garnishee  set  aside, 
in  addition  to  making  denial  of  certain  allegations  in  the 
petition  and  setting  up  certain  other  matters  responsive  to 
the  charges,  did  plead:  ''That  said  judgment  should  not 
be  opened  and  set  aside  for  the  reasons  alleged  in  plaintiff's 
motion,  for  the  reasons  that  the  defenses  therein  set  out 
were  matters  that  by  proper  diligence  the  plaintiff  in  said 
motion  could  and  should  have  ascertained  and  pleaded  at 
the  trial  of  said  garnishment  case,  which  was  had  in  Marion 
superior  court  on  the  twenty-seventh  day  of  October,  1903, 
said  court  having  jurisdiction    of  the  subject  matter  and 
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the  defendant  in  said  gamisliment,  and  that  the  same  is 
res  adjndicata  and  should  not  be  set  aside."  In  regard  to 
which  plea,  it  is  sufficient  to  observe  that  no  issue  between 
the  principal  debtor  and  the  plaintiff  in  garnishment  was 
determined  by  the  judgment  taken  in  that  case,  because 
the  **•  principal  debtor  was  not  a  party  to  the  garnish- 
ment proceedings:  Rood  on  Garnishment,  sec.  375;  Foster  y. 
Haynes,  88  Ga.  240,  14  S.  B.  570. 

2.  On  the  trial  of  the  case  the  plaintiff  in  error  offered 
parol  evidence  to  show  that  Eli  E.  Melton  ''was  principal 
in  said  judgment  and  fi.  fa.  [the  basis  of  the  garnishment 
proceedings],  and  that  B.  T.  Melton  and  Mathew  Melton 
were  only  securities."  The  court  refused  to  admit  this  evi- 
dence, upon  which  ruling  error  is  assigned.  The  judgment 
and  execution  on  the  face  of  each  appears  to  be  against  all 
of  the  defendants  as  principals.  The  fact  of  suretyship 
does  not  appear  on  the  face  of  the  execution,  nor,  so  far  as 
we  know,  upon  the  face  of  the  contract;  and  that  being 
the  case,  the  party  seeking  to  enforce  the  execution  was 
not  entitled  in  this  contest  to  show  by  parol  evidence  that 
certain  parties  defendant,  who  appear  to  have  been  joint 
principals,  were  in  fact  only  sureties:  Patterson  v.  Clark, 
101  Oa.  214,  28  S.  E.  623. 

3.  Error  is  assigned  upon  the  following  charge  of  the 
eonrt:  ''If  you  believe  from  the  evidence  that  Mathew 
Melton,  one  of  the  defendants,  paid  off  this  fi.  fa.  and  had 
the  same  transferred  to  him,  I  charge  you  that  that  would 
be  a  settlement  of  the  fi.  fa.,  and  it  would  be  your  duty  to 
find  the  issue  in  favor  of  the  plaintiff,  Eli  E.  Melton."  The 
exception  to  this  part  of  the  charge  is  not  well  taken.  The 
execution  in  question  in  this  case  is  against  Mathew  Melton 
and  two  other  defendants.  It  would  have  been  competent 
for  either  of  the  defendants  to  pay  the  execution  against 
himself  and  the  others,  and  take  a  written  transfer  from 
the  plaintiff  in  fi.  fa.,  and  the  fi.  fa.  would  have  been  en- 
forceable  in  favor  of  the  transferee  against  the  other  joint 
defendants  for  their  proportion  of  the  amount  so  paid  as 
the  consideration  of  the  transfer  of  the  fi.  fa.,  if  the  defend- 
ant making  the  pa3rment  had  complied  with  the  provisions 
of  the  Civil  Code,  section  5376,  and  had  entered  on  the  fi. 
fa.  the  payment  made.  That  it  was  made  for  a  "valuable 
consideration "  does  not  authorize  the  inference  that  the 
plaintiff  in  fi.  fa.  had  received  from  the  transferees  the  full 
amount  due  thereon,  and  there  was  no  entry  appearing  on 
the  fi.  fa.  to  show  what  amount  was  actually  paid  by  the 


188  Ahxrigan  State  Reports,  Vol.  131.     [Qeorgia, 

transferee.  In  the  case  of  Miller  v.-  Perkerson,  128  G&.  465, 
57  S.  E.  787,  it  appears  that  several  of  the  payments  made 
by  the  defendants,  to  whom  the  fi.  fa.  was  transferred,  were 
credited  ^^^  thereon  as  having  been  made,  and  in  the 
transfer  appears  a  recital  to  the  efFect  that  the  transfer  was 
made  for  'Walue  received."  It  was  held  in  that  case  that 
the  expression  ''for  value  received"  would  authorize  the 
inference,  in  the  absence  of  an3rthing  to  the  contrary,  that 
the  plainti£F  in  fi.  fa.  had  received  from  the  transferee  the 
full  amount  due  thereon.  Without  questioning  that  ruling, 
we  are  unwilling  to  amplify  it  to  the  extent  of  holding  that 
the  recital  which  appears  on  the  fi.  fa.  appearing  in  this 
record  would  authorize  the  same  inference.  And,  without 
the  support  of  such  an  inference,  the  contention  of  the 
plaintiff  in  error,  in  respect  to  the  charge  in  question,  must 
fail. 

4.  Under  the  evidence  in  this  case  the  court  did  not  err 
in  instructing  the  jury  that  if  they  should  find  from  the 
evidence  that  the  transferee  of  the  fi.  fa.  had  ''accepted  a 
certain  sum  of  money  from  B.  T.  Melton,  one  of  the  defend- 
ants to  said  fi.  fa.,  and  agreed  to  relieve  him  and  did  release 
him,"  the  other  defendants  would  also  be  released  and  the 
fi.  fa.  discharged :  Powell  v.  Davis,  60  Ga.  70. 

5.  There  was  no  abuse  of  discretion  in  overruling  the 
ground  of  the  motion  based  on  the  alleged  newly  discovered 
evidence. 

Judgment  affirmed. 

AU  the  justices  concur. 


A  Valid  Judgment  Against  the  Principal  Defendant  is  essential  to 
authorize  a  judgment  against  the  garnishee:  Frisk  y.  Reigelman,  57 
Wis.  499,  17  Am.  St.  Bep.  198.  That  the  latter  may  avail  himself  of 
the  invalidity  of  the  judgment  against  the  principal,  see  the  noto 
to  Hanna's  Syndics  v.  Lauring,  13  Am.  Dec.  341.  Compare,  however, 
Schneitman  v.  Noble,  75  Iowa,  120,  9  Am.  St.  Rep.  467. 

Proceedings  to  Dissolve  Attachments  are  discussed  in  the  note  to  Col- 
lins ▼.  Stanley,  123  Am.  St.  Bep.  1028. 
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JOHNSON  V.  STAPLETON  COMPANY. 

[132  Qa.  164,  63  S.  E.  827.] 

TRAJWB,  STATUTE  OF— Agre«m«nt  to  Pay  Debt  of  Another. 

The  defendant  having  undertaken  and  agreed  to  paj  to  the  plain- 
tifP  certain  debts  due  by  a  third  partj  to  the  plaintiff,  in  considera- 
tion of  an  agreement  bj  the  plaintiff  to  paj  the  debt  of  another  partj 
which  was  due  the  defendant,  and  the  plaintiff  having  executed  and 
performed  his  part  of  the  undertaking,  by  giving  a  credit  upon  the 
debt  which  the  defendant  had  assumed  and  agreed  to  pay,  for  an 
amount  which  was  equal  to  the  debt  that  the  latter  had  assumed 
snd  agreed  to  pay  to  the  former,  which  credit  so  entered  was  agreed 
to  and  accepted  by  the  defendant,  the  undertaking  and  agreement 
first  recited,  upon  the  defendant's  part,  was  a  valid  and  binding 
obligation,  though  in  parol,     (p.  190.) 

(Syllabus  by  the  court.) 

Payton  &  Hay,  for  the  plaintiff  in  error. 

S.  B.  Stevens  and  W.  A.  Dodson,  contra. 

*•*  BECK,  J.  The  plaintiff  in  the  court  below  sued  out 
an  attachment  against  the  defendant,  and  subsequently  filed 
his  declaration  alleging,  in  substance,  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  one  hundred  and 
eighty-four  dollars  and  forty-four  cents  principal,  on  an 
account;  that  the  account  was  due  and  unpaid;  that  the 
items  of  the  account  were  the  amounts  of  separate  accounts 
against  certain  alleged  individuals,  who  were  employes  of 
the  defendant  and  to  whom  the  defendant  was  indebted  for 
wages;  that  the  defendant  agreed  and  promised,  in  con- 
sideration of  the  plaintiff's  promise  to  pay  to  the  ***  de- 
fendant an  account  which  defendant  held  against  one  Bob 
Simmons,  amounting  to  the  sum  of  one  hundred  and  five 
dollars,  to  pay  to  the  plaintiff  the  several  accounts  referred 
to,  which  were  due  to  the  plaintiff  from  the  said  employes 
of  the  defendant;  and  that  the  plaintiff  fully  executed  and 
performed  its  promise  to  defendant  by  allowing  defendant 
credit  on  the  accounts  of  the  said  employes,  which  the  de- 
fendant had  agreed  to  pay,  ^^and  that  said  credit  was  ac- 
cepted by  the  defendant,"  the  original  debtors  agreeing 
thereto.  The  defendant  demurred  to  the  declaration,  on 
the  ground  that  the  ''account  does  not  appear  to  be  the 
debt  of  W.  A.  Johnson,  but  appears  to  be  the  debt  of  others, 
and  there  does  not  appear  from  the  declaration  to  be  any 
writing  signed  by  this  defendant  to  pay  said  debts'*;  and 
that  the  obligation,  as  set  out  and  relied  upon  to  support 
the  action,  was  within  the  statute  of  frauds,  and  that  plain- 
tiff could  not  recover,  as  the  promise  on  the  part  of  the 
defendant  was  not  in  writing,  but  rested  in  parol. 
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1.  The  court  below  did  not  err  ia  oyemding  the  demurrer 
to  th«  declaration.  When  the  defendant  undertook  and 
agreed  to  pay  the  accounts  of  certain  parties  who  w^ere 
indebted  to  the  plaintiff,  in  consideration  of  the  plaintiff's 
promise  to  pay  the  debt  of  another  party  to  the  defendant, 
and  the  plaintiff,  in  compliance  with  the  agreement  thus 
entered  into,  gave  the  defendant  credit  upon  his  books  for 
the  amount  of  the  debt  due  to  the  defendant  by  the  other 
party  referred  to,  and  the  defendant,  in  whose  favor  this 
credit  was  entered,  assented  thereto,  and  received  the  bene- 
fit of  the  credit  so  entered,  the  obligation  and  promise  of 
the  other  party  to  the  agreement,  though  in  parol,  was  valid 
and  binding:  Goolsby  v.  Bush,  53  Ga.  353;  Ferst  v.  Bank 
of  Waycross,  111  Ga.  229,  36  S.  B.  773. 

2.  Considering  all  the  testimony  in  this  case,  together 
with  the  deductions  which  the  jury  were  authorized  to 
make  therefrom,  we  cannot  say  that  the  verdict  is  without 
evidence  to  support  it,  and  that  the  grant  of  a  new  trial  ia 
demanded. 

Judgment  affirmed. 

All  the  justices  concur. 


The  Applieation  of  the  Statute  of  Frauds  to  Original  PromisoM  to 
answer  for  or  pay  the  debt  of  another  is  discussed  in  the  note  to 
Sherman  y.  Alberts,  153  Mich.  361,  126  Am.  St.  Bep.  480. 


HAWKINS  V.  STUDDARD. 

[132  Qa.  265,  63  S.  E.  852.] 

PBACnCE — ^New  Trial,  Order  Bnstalning  or  Overruling  De- 
mnrrer. — A  ruling  of  the  court  in  sustaining  or  overrulin|^  a  demur- 
rer, and  in  allowing  or  disallowing  an  amendment  to  pleading,  cannot 
be  made  the  ground  of  a  motion  for  a  new  trial;  but  direct  excep- 
tions should  l^  filed  to  such  ruling,  if  a  review  of  it  is  to  be  had. 
(p.  193.) 

BBS    JUDIOATA — ^Demurer,  Effect  of    Order  OvermUng. — •* 

Where  a  petition  was  filed  for  specific  performance  of  an  alleged 
contract  for  the  sale  of  land^  claimed  to  be  evidenced  by  a  writing^ 
copied  in  the  petition,  to  which  &  demurrer  was  filed,  asserting  that 
such  contract  was  within  the  statnte  of  frauds  on  specified  grounds, 
and  the  court  passed  an  order  overruling  such  demurrer:  held,  that 
while  such  order  stood  unreversed,  it  was  proper  for  the  court,  on  the 
trial,  to  overrule  objections  of  the  defendant  to  the  admission  of  such 
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writing  in  evidenee,  when  raeh  objections  were  on  the  same  grounds 
on  which  the  demurrer  was  based,     (pp.  193-195.) 

INTOXIOATION,  Evidenoe  of. — When  one  of  the  questions  to 
he  passed  on  by  a  jurj  is  whether  or  not,  at  the  time  one  of  the 
ptrties  to  the  case  signed  a  writing,  he  was  deprived  of  reason  on 
aceonnt  of  being  intoxicated:  held,  (a)  that  the  acts  and  sayings  of 
tneh  party  immediately  before  and  after  such  time  are  admissible  to 
illastrate  such  question;  (b)  that  evidence  that  such  party  generally 
talked  incoherently,  had  no  consecutive  thought,  and  was  without 
business  capacity  while  under  the  influence  of  whisky,  was  not  admis- 
sible to  be  considered  in  determining  such  question,     (p.  195.) 

WBITINOSy  Oonstractiaii  of  and  Evidence  to  Vary. — Where  a 
writing  signed  by  an  owner  of  land  purported  to  evidence  a  contract 
of  sale  thereof,  acknowledged  receipt  of  part  of  the  purchase  money, 
and  specified  no  time  when  the  balance  thereof  was  to  be  paid:  held, 
(a)  the  legal  import  of  such  contract  was  that  such  balance  was  to 
be  paid  presently;  (b)  evidence  of  a  prior  or  contemporaneous  parol 
agreement  that  such  balance  was  to  be  paid  at  a  subsequent  definite 
time  was  not  admissible  to  vary  the  legal  import  of  the  writing,  that 
suck  payment  was  to  be  made  presently,     (p.  197.) 

PAYMENT,  CoDstmctlon  of  Oontract  Respecting. — Where  a 
writing  signed  by  an  owner  of  land  purported  to  evidence  a  contract 
of  sale  thereof,  acknowledged  receipt  of  part  of  the  purchase  money, 
and  specified  no  time  when  the  balance  was  to  be  paid,  the  legal 
import  of  such  contract  was  that  the  balance  was  to  be  paid  presently, 
and  a  mere  parol  agreement  between  the  parties  to  the  writing,  made 
Enbsequently  to  its  execution  and  delivery,  fixing  a  subsequent  specific 
time  for  the  balance  to  be  paid,  was  not  admissible  to  illustrate  the 
time  within  which  the  balance  was  to  be  paid.     (p.  198.) 

FBAUD8,  Btatnte  of— Contract,  Modifying  by  Parol  Agree- 
ment.— ^''A  contract  which  must,  under  the  statute  of  frauds,  be  in 
writing,  and  which,  accordingly,  is  put  in  writing  and  duly  executed, 
cannot  be  subsequently  modified  by  a  parol  agreement."     (p.  199.) 

STATUTE  OF  FBAUDS — Nonperformance. — "Mere  nonaction 
is  not  performance,  either  partial  or  complete,  and  will  not,  therefore, 
take  a  parol  contract  out  of  the  statute  of  frauds."     (p.  200.) 

STATUTE  OF  FBAUDS— Description  of  Land— Jury,  When 
may  Judge  of  Its  Sufficiency. — ^It  is  a  question  for  the  jury  to  deter- 
mine under  the  evidence  whether  the  description  of  land  contained 
in  a  receipt  is  such  that,  by  the  aid  of  extrinsic  evidence,  it  can  be 
located  and  identified  with  reasonable  certainty.  (By  the  editor.) 
(p.  200.) 

APPEAL  AND  EBBOB— Eyidence,  Failure  to  Object  to,  When 
Orermled. — An  assignment  of  error  complaining  of  the  admission  or 
rejection  of  testimony  over  objections  will  not  be  considered  when  it 
does  not  appear  that  any  objection  was  made  at  the  time  the  testi- 
mony was  offered,  (p.  201.) 
(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Foster  &  Foster  and  George  &  Anderson,  for  the  plaintiff 
in  error. 

Samnel  H.  Sibley  and  Q.  L.  Williford,  contra. 

■••  HOLDBN,  J.  Defendant  in  error,  Studdard,  bronght 
fait  against  the  plaintiff  in  error,  Hawkins,  alleging  among 
other  things  the  following:  Hawkins  bargained  to  sell  to 
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Studdard,  and  Studdard  agreed  to  buy  from  Hawkins,  a 
tract  of  land  in  Morgan  county,  known  as  the  Hanleiter 
place,  which  is  fully  described  in  the  petition.  The  price 
agreed  on  was  fifteen  dollars  per  acre.  In  pursuance  of, 
and  in  confirmation  of,  the  sale,  Studdard  paid  Hawkins 
twenty-five  dollars,  and  Hawkins  received  it  in  pursnance 
of  the  sale  and  as  part  of  the  purchase  money.  As  a  memo- 
randum of  the  transaction,  Hawkins  executed  and  delivered 
to  Studdard  a  writing  as  follows : 

''Received  of  John  F.  Studdard  twenty-five  dollars  clos- 
ing purchase  of  the  Hanleiter  place  containing  187.6  acres 
one  tract,  and  one  4  acres  more  or  less,  at  $15  an  acre. 

his 
**C.  M.      X    HAWB3NS. 
mark 

^^  ''Contract  made  and  signed  in  presence  of 

"G.  W.  OXFORD, 
*'N.  P.  and  ex-off.  J.  P.*» 

Thereafter  and  in  execution  of  the  purchase,  and  within 
the  time  limited  thereby,  Studdard  tendered  to  Hawkina 
two  thousand  eight  hundred  and  forty-nine  dollars,  remain- 
der of  the  amount  due  on  the  purchase  money,  and  had  a 
conveyance  of  the  land  prepared,  but  Hawkins  declined  to 
receive  the  money  or  to  execute  a  title  to  Studdard.  No 
want  of  form  was  urged  in  the  tender,  and  Studdard  has  at 
all  times  been  ready  and  willing  and  has  offered  to  pay  the 
sum  due.  Hawkins  has  remained  in  possession  of  the  land 
and  has  received  the  profits  of  the  annual  value  of  five 
hundred  dollars.  Since  the  contract  was  made  lands  have 
increased  in  value.  Studdard  prayed  that  Hawkins  be  re- 
quired to  specifically  perform  the  contract  and  execute  to 
Studdard  a  title  to  the  land,  and  that  plaintiff  recover  pos- 
session of  the  land  and  mesne  profits.  Studdard  filed  to  his 
petition  an  amendment,  which  was  allowed,  wherein  he 
made  substantially  the  following  allegations:  On  the  after- 
noon of  the  day  of  the  sale,  the  same  being  a  reasonable 
time  thereafter,  and  Studdard  being  ready  and  willing  to 
pay  Hawkins  the  balance  of  the  purchase  money,  Hawkins 
stated  he  had  arranged  to  cultivate  the  land  the  current 
year,  and  suggested  that  payment  be  deferred  until  Decern- 
ber  1st.  Acting  on  this  request  and  suggestion,  Studdard, 
on  December  1,  1905,  the  same  being  a  reasonable  time] 
tendered  Hawkins  the  full  amount  of  the  purchase  money 
and  a  conveyance  for  execution.  Hawkins  is  estopped  to 
deny  that  December  1st  was  a  reasonable  time  within  which 
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to  make  the  tender.  The  land  is  worth  twenty-five  dollarb 
per  acre.  Studdard  prayed,  if  the  contract  should  not  be 
specifically  performed,  that  damages  be  awarded.  Upon 
the  trial  a  verdict  was  rendered  in  favor  of  the  plaintiff 
for  specific  performance ;  whereupon  a  decree  was  rendered 
requiring  Hawkins  to  specifically  perform  his  contract  set 
forth  in  the  pleadings,  by  forthwith  conveying  to  the  plain- 
tiff the  premises  described  in  the  petition,  upon  the  pay- 
ment by  Hawkins  to  Studdard  of  the  remainder  of  the  pur- 
chase money,  to  wit,  two  thousand  eight  hundred  and  forty- 
nine  dollars.  Hawkins  made  a  motion  for  a  new  trial,  and 
to  the  order  of  the  court  denying  the  same  he  filed  excep- 
tions. 

1.  The  original  motion  for  a  new  trial  filed  by  the  de- 
fendant had  in  it,  in  addition  to  the  usual  grounds,  several 
grounds  wherein  complaint  was  made  that  the  court  com- 
mitted error  in  overruling  demurrers  filed  by  defendant  to 
plaintiff's  original  petition,  and  *®®  in  allowing,  over  de- 
fendant's objection,  amendments  to  plaintiff's  petition,  and 
in  refusing  to  allow  defendant  to  make  certain  amendments 
to  his  answer.  Exceptions  to  the  allowance  of  amendments 
over  objections,  and  to  a  judgment  overruling  a  demurrer, 
cannot  properly  be  made  ihe  ground  of  a  motion  for  a  new 
trial:  GiUis  v.  PoweU,  129  Ga.  403,  58  S.  E.  1051.  It  has 
also  been  ruled  by  this  court  that  an  exception  to  the  re- 
fusal to  allow  an  amendment  to  a  plea  cannot  be  made  the 
^romid  of  a  motion  for  a  new  trial :  Turner  v.  Barber,  131 
6a.  444,  62  S.  E.  587.  In  the  trial  of  a  case  there  are  two 
distinct  processes:  one  is  the  ascertainment  of  the  main 
issues  to  be  tried,  and  the  other  is  the  trial  of  these  issues. 
The  main  issues  are  made  by  the  pleadings,  and  the  making 
of  these  issues  does  not  properly  relate  to  the  trial  itself. 
The  rulings  of  the  court  in  sustaining  or  overruling  a  de- 
murrer, and  in  allowing  or  disallowing  an  amendment  to 
pleading,  cannot  be  made  the  ground  of  a  motion  for  a  new 
trial;  but  direct  exceptions  should  be  filed  to  such  rulings, 
if  a  review  of  them  is  to  be  had.  We  cannot,  therefore, 
consider  the  special  grounds  above  referred  to  in  the  original 
motion  for  a  new  trial,  no  exceptions  having  been  filed  to 
the  rulings  complained  of,  so  far  as  disclosed  by  the  record. 

2.  One  of  the  grounds  of  the  motion  for  a  new  trial  is 
that  the  court  erred  in  admitting  in  evidence,  over  movant 's 
objection,  the  receipt  set  out  in  the  petition,  a  copy  of  which 
receipt  is  as  follows : 

Am.  St.  Bep.,  Vol.  131—13 
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**RTitledge,  Ga.,  April  15,  1905. 

*' Received  of  John  P.  Studdard  twenty-five  dollars,  clos- 
ing purchase  of  the  Hanleiter  place  containing  187.6  acres 
one  tracty  and  one  4  acres  more  or  less,  at  $15  an  acre. 

his 
•'C.  M.      X    HAWKINS, 
mark 

'^ Contract  made  and  signed  in  presence  of 

''G.  W.  OXFORD, 
*'N.  P.  andex-off.  J.  P." 

One  objection  urged  was  that  plaintiff's  evidence  shows, 
as  contended  by  movant,  that  one  essential  element  of  the 
sale  is  wanting  in  this  contract  as  written,  in  that  it  specifies 
no  time  for  the  payment  of  the  purchase  money.  A  copy 
of  the  receipt  was  set  forth  in  plaintiff's  petition,  and  to 
the  paragraph  wherein  it  was  set  out  the  defendant  filed  a 
special  demurrer,  praying  that  this  paragraph  be  stricken 
because  the  receipt  set  out  therein  ''does  not  specify  the 
time  in  which,  or  at  which,  the  balance  of  the  purchase 
*^  money  was  to  be  paid."  This  demurrer  was  overruled, 
and  the  order  overruling  the  same  was  unreversed  at  the 
time  the  defendant  made  objection  to  the  introduction  of 
the  receipt  in  evidence.  The  defendant  is  concluded  by  this 
ruling  of  the  court:  Richmond  H.  Mills  v.  Western  Union 
Tel.  Co.,  123  Ga.  216,  51  S.  E.  290 ;  Sims  v.  Georgia  Ry.  & 
El.  Co.,  123  Ga.  643,  51  S.  E.  573 ;  Cross  v.  Coffin-Fletcher 
Co.,  123  Ga.  817,  51  S.  E.  704.  If  the  court  had  sustained 
defendant's  objection  to  the  introduction  of  this  receipt  in 
evidence  on  the  ground  that  it  failed  to  specify  the  time 
when  the  balance  of  the  purchase  money  was  to  be  paid, 
this  ruling  would  have  been  the  reverse  of  the  ruling  made 
in  the  order  overruling  the  demurrer  based  on  this  ground. 
Whether  or  not  this  was  a  good  objection  cannot  be  con- 
sidered. Another  objection  to  the  admission  of  the  receipt 
in  evidence  was  "that  part  of  the  contract  rested  in  parol, 
and  that  the  plaintiff  had  admitted  in  his  testimony  that  the 
receipt  did  not  contain  all  of  the  agreement.'*  There  is 
nothing  in  the  petition  to  indicate  that  part  of  the  contract 
rested  in  parol;  and  the  evidence  of  the  plaintiff  was  not 
such  that  the  court  could  say  that  he  had  admitted  that 
part  of  the  contract  was  in  parol.  The  plaintiff,  in  one  part 
of  his  testimony,  did  testify  that  his  whole  contract  -with 
Hawkins  was  not  put  in  writing,  that  part  of  the  contract 
remained  in  parol,  and  that  the  time  fixed  for  the  payment 
of  the  balance  of  the  purchase  money  was  part  of  the  con- 
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tract  and  was  not  put  in  the  writing.  Immediately  after 
giving  his  testimony,  however,  he  testified  that  the  agree- 
ment as  to  when  the  balance  of  the  purchase  money  was  to 
be  paid,  and  to  which  he  referred,  was  finally  made  after  the 
receipt  was  signed,  and  that  ''no  part  was  omitted  from  the 
contract  that  we  had  agreed  upon  before  the  contract  was 
made."  The  court  could  not  say,  as  a  matter  of  law,  that 
the  plainti£F  had  admitted  that  part  of  the  contract  was  not 
in  writing,  and  on  this  ground  refuse  to  permit  the  receipt 
to  be  introduced  in  evidence. 

3.  Another  ground  of  the  motion  is  as  follows:  ''Because 
the  court  erred  in  this,  to  wit:  Defendant's  counsel  moved 
to  role  out  of  evidence  the  testimony  of  the  plaintifl!  as  fol- 
lows: 'We  agreed  that  the  money  was  to  be  paid  some  time 
la  December,  and,  after  the  paper  was  signed,  we  agreed 
that  it  was  to  be  the  first  day  of  December.  The  agreement 
as  to  the  payment  of  the  money  was  that  it  was  to  be  paid 
some  time  in  December,  and  we  ^'^^  agreed  to  that  before 
Oxford  wrote  the  contract,'  and  further  move  to  rule  out  the 
testimony  of  the  plaintiff  that  after  the  receipt  was  signed, 
he  and  movant  agreed  that  he  was  to  pay  no  more  interest 
on  the  money  and  movant  to  pay  him  no  rent  on  the  land." 
One  of  the  grounds  of  defense  set  up  by  the  defendant  was 
that  at  the  time  the  writing  was  signed  he  was  incapacitated 
to  make  a  contract,  by  reason  of  his  drunken  condition,  then 
known  to  the  plaintiff.  Much  evidence  was  introduced  upon 
this  issue,  and  it  was  submitted  to  and  passed  on  by  the 
jury.  The  evidence  shows  that  the  agreements  referred  to 
in  plaintiff's  testimony  were  made  a  short  time  before  and 
a  short  time  after  the  writing  was  signed ;  and  this  testi- 
mony as  to  agreements  made  by  the  plaintiff  a  short  time 
before  and  a  short  time  after  the  writing  was  signed  was 
admissible  to  illustrate  the  question  as  to  whether  or  not,  at 
the  time  the  writing  was  signed,  the  defendant  was  deprived 
of  reason  on  account  of  being  intoxicated,  and  whether  or 
not  this  condition,  if  the  defendant  was  then  in  this  condi- 
tion, was  known  to  the  plaintiff.  When  an  issue  is  to  be 
passed  on  by  a  jury,  involving  the  question  as  to  whether 
or  not  a  party  was  deprived  of  reason  on  account  of  being 
intoxicated  at  a  particular  time,  the  sayings  and  acts  of 
SQch  party  immediately  before  and  immediately  after  such 
time  would  be  admissible  to  illustrate  the  question  to  be 
decided.  In  view  of  the  issue  above  referred  to  being  one 
necessary  to  be  passed  on  by  the  jury,  we  think  the  court 
properly  admitted  the  testimony  referred  to.    Even  if  it 
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was  the  duty  of  fhe  court  on  request,  at  the  time  the  evi- 
dence was  admitted,  or  in  his  charge  to  the  jury,  to  inform 
the  jury  that  the  evidence  should  not  be  considered  in  de« 
termining  other  questions  involved  in  the  case,  this  would 
not  mftke  it  the  duty  of  the  court  to  exclude  the  evidence 
when  it  was  admissible  for  the  purpose  stated. 

The  movant  complains  that  the  court  committed  error  in 
excluding  testimony  offered  by  him,  of  several  witnesses,  to 
the  effect  that  Hawkins,  when  drinking,  had  no  consecutive 
thought,  and  no  business  capacity,  and  talked  incoherently. 
We  think  the  court  committed  no  error  in  excluding  this 
testimony.  One  of  the  grounds  to  be  passed  on  by  the  jury 
was  whether  or  not  Hawkins,  at  the  time  of  signing  the 
writing,  was  deprived  of  reason  on  account  of  being  in- 
toxicated, and  evidence  of  witnesses  as  to  the  general  effect 
of  intoxication  on  the  mind  of  Hawkins  was  not  admissible. 

*''*  4.  Movant  further  complains  that  the  court  committed 
error  in  ruling  that  the  evidence  of  statements  made  by  the 
parties  prior  to  the  signing  of  the  receipt,  that  the  balance 
of  the  purchase  money  should  be  paid  in  December,  was  not 
to  be  considered  by  the  jury  as  evidence  to  ahow  what  was 
the  contract  between  the  parties;  and  says  that  this  ruling 
was  error,  because  this  evidence  was  admissible  to  show  that 
part  of  the  contract  was  in  writing  and  part  in  parol,  and 
that  therefore  the  contract  was  within  the  statute  of  frauds. 
Studdard  testified  that  it  was  a  part  of  the  contract  that  the 
balance  of  the  purchase  money  was  to  be  paid  December 
Ist,  and  that  this  was  omitted  from  the  writing.  He  after- 
ward said  in  his  testimony  that  this  was  not  true.  The 
writing  signed  by  Hawkins  specified  no  time  in  which  the 
balance  of  the  purchase  money  was  to  be  paid.  The  law  im- 
plies that  the  parties  were  dealing  on  a  cash  basis,  and  the 
legal  import  of  the  agreement  is  that  the  balance  of  the  pur- 
chase money  was  to  be  paid  presently.  Where  there  is  a  writing 
evidencing  a  sale  of  real  property,  and  part  of  the  purchase 
money  is  paid,  and  no  time  is  specified  for  the  payment  of  the 
balance  of  the  purchase  money,  the  legal  import  is  that  it 
was  in  the  contemplation  of  the  parties  that  the  balance  of 
the  purchase  money  was  to  be  paid  presently.  In  1  Green- 
leaf  on  Evidence,  section  277,  it  is  said:  '^Thus,  where  no 
time  is  expressly  limited  for  the  payment  of  the  money  men- 
tioned in  a  epecial  contract  in  writing,  the  legal  construc- 
tion is  that  it  is  payable  presently."  Also,  in  this  con- 
nection, see  Peck  v.  Ashurst,  108  Ala.  429,  19  South.  781; 
Angel  V.  Simpson^  85  Ala.  53,  3  South.  758 ;  Smith  v.  Jones^ 
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7  Leigh,  165,  30  Am.  Dec.  498 ;  Civ.  Code,  sec.  3700.  The 
law  does  not  construe  the  contract  to  be  for  the  payment 
of  the  balance  of  the  purchase  money  instantaneously,  but 
to  mean  that  such  payment  is  to  be  made  forthwith,  or 
presently.  This  provision  which  the  law  imports  into  the 
contract,  just  as  any  provision  expressed  therein,  is  to  re- 
ceive a  reasonable  interpretation.  In  order  to  comply  with 
the  provisions  of  the  contract  there  must  be  a  substantial 
compliance.  A  substantial  compliance  with  the  provisions 
of  the  contract  would  not  necessarily  mean  that  the  pay- 
ment of  the  balance  of  the  purchase  money  was  to  be  made 
on  the  spot  and  without  any  delay  whatever.  In  this  con- 
nection see  Sawyer  v.  Perry,  88  Me.  42,  33  Atl.  660 ;  DuBois 
V.  Spinks,  114  Cal.  289,  46  Pac.  95 ;  Inman  v.  Bamum,  115 
Ga.  *^  117,  41  S.  B.  244.  Interest  on  such  balance  would 
begin  when  payment  should  be  made  under  the  contract. 
Whether  or  not  upon  a  tender  of  such  balance,  and  interest 
thereon,  within  a  reasonable  time  after  it  became  due,  a 
court  of  equity  would  grant  relief  to  a  party,  is  not  before 
the  court  for  consideration.  The  legal  import  of  the  writing 
being  that  the  balance  of  the  purchase  money  was  to  be 
paid  by  Studdard  presently,  could  evidence  be  introduced 
of  a  parol  agreement  contemporaneous  with  the  execution 
of  the  writing,  to  show  that  a  subsequent  definite  time  was 
agreed  upon?  Where  no  time  for  performance  is  specified, 
with  respect  to  the  payment  of  the  balance  of  the  purchase 
money  in  a  writing  signed  by  an  owner  of  land,  purporting 
to  evidence  a  sale  thereof  and,  acknowledging  receipt  of  a 
part  of  such  purchase  money,  the  law  imports  that  such  per- 
formance shall  be  had  presently;  and  this  is  as  much  a 
part  of  the  contract  as  though  it  were  expressly  written 
therein  that  payment  was  to  be  made  presently.  If  it  was 
expressly  stated  in  the  contract  that  p$iyment  was  to  be 
made  forthwith,  or  presently,  certainly  parol  evidence 
would  not  be  admissible  to  show  an  agreement  that  such 
payment  should  be  made  at  a  subsequent  time.  The  legal 
effect  of  this  contract  was  that  payment  was  to  be  made 
presently,  and  parol  evidence  was  not  admissible  to  vary 
or  contradict  such  legal  effect  by  showing  a  prior  contem- 
poraneous agreement  that  payment  was  to  be  made  within  a 
subsequent  definite  time.  An  agreement  to  make  one  fixed 
time  another  and  different  time  is  an  agreement  to  alter  and 
vary  the  contract;  and  this  cannot  be  done  by  a  prior  or 
contemporaneous  parol  understanding.  In  this  connection, 
see  Central  B.  Co.  v.  Hasselkus,  91  Ga.  382,  44  Am.  ^t.  Rep. 
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37,  17  S.  E.  838 ;  Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga.  199, 
81  Am.  St.  Rep.  28,  37  S.  E.  485 ;  Peck  v.  Ashurst,  108  Ala. 
429,  19  South.  781 ;  29  Am.  &  Eng.  Ency.  of  Law,  825,  873. 
See,  also,  1  Oreenleaf  on  Evidence,  section  277,  where  the 
following  text  is  employed:  "Thus,  where  no  time  is  ex- 
pressly limited  for  the  payment  of  the  money  mentioned  in 
a  special  contract  in  writing,  the  legal  construction  is,  that 
it  is  payable  presently;  and  parol  evidence  of  a  contem- 
poraneous parol  agreement,  for  the  payment  at  a  future  day, 
is  not  admissible."  We  do  not  think  evidence  of  a  parol 
understanding  at  the  time  the  writing  was  signed,  that  the 
balance  of  the  purchase  money  was  to  be  paid  on  December 
1st,  was  admissible,  because  it  tended  ^'^^  to  vary  and  con- 
tradict the  writing.  We  do  not  think,  therefore,  that  the 
court  committed  any  error  in  ruling  that  the  evidence  of 
statements  made  by  the  parties  prior  to  the  signing  of  the 
writing,  that  the  balance  of  the  purchase  money  should  be 
paid  in  December,  should  not  be  considered  by  the  jury  to 
show  that  it  was  a  part  of  the  contract  between  the  parties 
that  such  balance  should  be  paid  in  December,  nor  was  any 
other  parol  evidence  of  a  prior  or  contemporaneous  under- 
standing admissible  for  this  purpose. 

5.  Complaint  is  made  of  the  ruling  of  the  court  as  to  the 
«ffect  of  the  evidence  of  negotiations  between  the  parties 
subsequently  to  the  signing  of  the  writing.  The  evidence 
referred  to  was  the  evidence  of  the  plaintiff,  and  is  as  fol- 
lows: **We  agreed  that  the  money  was  to  be  paid  sometime 
in  December;  and  after  the  paper  was  signed  we  agreed 
that  it  was  to  be  the  first  day  of  December.  The  agreement 
as  to  the  payment  of  the  money  was  that  it  was  to  be  paid 
sometime  in  December;  and  we  agreed  to  that  before  Ox- 
ford wrote  the  contract."  The  statement  by  the-  court  as 
to  his  ruling  complained  of  is  as  follows:  ''As  to  the  evi- 
dence of  subsequent  negotiations  to  the  execution  of  the 
writing,  the  ruling  was:  *That  testimony  does  [not]  in  the 
slightest  add  to,  modify  and  vary  the  written  contract. 
Under  that  contract,  as  I  have  already  construed  it  a  num- 
ber of  times  in  the  progress  of  this  case,  the  balance  of  the 
purchase  money  was  due  within  a  reasonable  time  after  the  ex- 
ecution of  the  contract,  and  a  tender  made  within  a  reasonable 
time  after  the  execution  of  the  contract  is  a  legal  tender.  This 
evidence  is  pertinent  and  relevant  as  illustrating  whether  or  not 
the  tender  made  in  December  was  made  in  a  reasonable  time. 
In  order  to  settle  this  question,  the  jury  will  have  to  take  into 
consideration  every  fact  in  the  case — as  to  what  constitutes  a 
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reasonable  time  is  a  question  for  the  jury,  and  this  evidence, 
I  take  it,  is  admissible  for  that  purpose.'  "  Was  the  follow- 
ing evidence  of  the  plaintiff,  referring  to  the  time  the 
balance  of  the  purchase  money  was  to  be  paid,  ''after  the 
paper  was  signed,  we  agreed  that  it  was  to  be  the  first  day 
of  December,"  admissible,  as  stated  by  the  court  in  his  rul- 
ing, *'as  illustrating  whether  or  not  the  tender  made  in 
December  was  made  in  a  reasonable  time"?  As  stated  in 
a  previous  ruling  of  the  court  made  in  this  opinion,  it  was 
the  legal  import  of  the  contract  that  the  balance  of  the  pur- 
chase money  was  to  be  paid  presently.  The  ruling  of  the 
trial  court  *'''*  that  it  was  to  be  paid  within  a  reasonable 
time  was  therefore  error.  The  testimony  that  after  the 
writing  was  signed  it  was  agreed  that  the  balance  of  the 
purchase  money  was  to  be  paid  the  1st  of  December  was  not 
admissible  to  illustrate  when  this  balance  was  to  be  paid. 

6.  Complaint  is  made  that  the  court  erred  in  its  ruling,  in 
regard  to  the  testimony  in  reference  to  negotiations  sub- 
sequent to  the  signing  of  the  writing,  ''that  testimony  does 
[not]  in  the  slightest  add  to,  modify,  and  vary  the  written 
contract."  There  is  no  merit  in  this  exception  to  the  ruling 
of  the  court.  In  the  case  of  Augusta  Southern  B.  Co.  v. 
Smith  &  Kilby  Co.,  106  Ga.  864,  33  S.  E.  28,  it  was  ruled : 
"A  contract  which  must,  under  the  statute  of  frauds,  be  in 
writing,  and  which,  accordingly,  is  put  in  writing,  cannot  be 
subsequently  modified  by  a  parol  agreement."  The  con- 
tract under  consideration,  being  one  in  reference  to  the  sale 
of  land,  under  the  statute  of  frauds  is  required  to  be  in 
writing,  and,  xmder  the  ruling  above  referred  to,  it  could 
not  subsequently  be  varied  or  modified  by  a  parol  agree- 
ment. The  agreement  referred  to  and  made  subsequently 
to  the  writing  rested  entirely  in  parol,  and  the  court  prop- 
erly ruled  that  it  was  not  admissible  for  the  purpose  of 
varying  or  modifying  the  writing :  See  Willis  v.  Fields,  132 
Ga.  242,  63  S.  E.  828. 

7.  The  facts  appearing  in  the  record  are  not  such  as  to 
make  the  parol  agreement  binding  within  itself.  It  was 
entirely  in  parol  and  related  to  land  and  to  the  previous 
writing  undertaking  to  evidence  a  contract  in  regard  to  the 
sale  of  land.  Nothing  was  done  to  take  the  parol  agreement 
out  of  the  statute  of  frauds.  The  fact  that  the  defendant 
Hawkins  permitted  the  plaintiff  to  keep  the  money  without 
interest,  and  that  the  plaintiff  permitted  the  defendant 
Hawkins  to  keep  the  land  without  rent,  and  the  fact  that 
Studdard  failed  to  pay  the  purchase  money  until  the  time 
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fixed  in  the  agreement,  woold  not  take  the  parol  agreement 
out  of  the  statute  of  frauds.  In  the  case  cited  supra  it 
was  held :  "Mere  nonaction  is  not  performance,  either  partial 
or  complete,  and  will  not,  therefore,  take  a  parol  contract 
out  of  the  statute  of  frauds."  We  find,  upon  an  examina- 
tion of  the  record  in  the  case  cited  supra,  that  the  facts  were 
very  similar  to  the  facts  in  this  case.  The  plaintiff  in  this 
tase  did  nothing  except  rely  upon  a  void  parol  agreement. 

*^*  8.  One  ground  of  the  motion  for  a  new  trial  is  that 
"the  court  erred  in  charging  the  jury  as  follows:  *  These 
negotiations  resulted  in  a  writing  which  was  signed  hy 
Hawkins  and  delivered  to  Studdard.  This  writing,  which 
is  the  basis  of  this  suit,  is  a  sale  of  a  tract  of  land  of  sa 
many  acres  described  as  the  Hanleiter  place,  at  a  stipulated 
price  of  fifteen  dollars  per  acre.'  "  One  of  the  objections 
to  this  charge  is  that  the  writing  stipulated  no  time  when 
the  purchase  money  was  to  be  paid.  This  is  not  a  good  ob- 
jection, for  the  reason  previously  stated ;  that  this  position 
was  taken  by  the  defendant  in  a  demurrer,  and  the  order 
overruling  the  demurrer  stands  unreversed,  and  to  the  same 
no  exceptions  pendente  lite  were  taken.  Another  objection 
to  this  charge  by  movant  was  that  the  writing  was  not  a 
sale  of  land,  because  it  described  no  land.  It  was  a  ques- 
tion for  the  jury  to  determine,  under  the  evidence,  whether 
or  not  the  description  of  the  lac^d  in  the  receipt  was  such 
that  by  the  aid  of  extrinsic  evidence  it  could  be  located  and 
identified  with  reasonable  certainty.  It  was  the  duty  of  the 
court  to  construe  the  writing,  and  we  cannot  say  that  by  the 
charge  complained  of  the  jury  were  probably  misled  into  the 
^belief  that  they  should  find  that  there  was  a  valid  and 
enforceable  contract  of  sale,  regardless  of  the  evidence  on 
the  issue  above  referred  to;  especially  in  view  of  the  fact 
that  it  is  to  be  presumed  that  the  court  correctly  charged 
that  jury  that  the  plaintiff  could  not  prevail  if,  under  the 
evidence,  this  issue  was  determined  in  favor  of  the  defend- 
ant. This  ruling  controls  the  assignment  of  error  in  the 
fourteenth  ground  of  the  motion  for  a  new  trial. 

9.  The  fifteenth,  sixteenth,  and  seventeenth  grounds  in 
the  amendmjent  to  the  motion  for  a  new  trial  complained 
that  the  court  erred  in  admitting  specified  evidence.  It 
does  not  appear,  however,  from  either  of  these  assignments 
of  error  that  objection  was  made  to  the  admission  of  the 
evidence  at  the  time  it  was  offered. .  So  far  as  disclosed  by 
these  assignments  of  error,  the  court  below  never  passed 
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upon  the  question  as  to  whether  or  not  this  evidence  was 
admissible.  It  not  appearing  that  any  objection  was  made 
to  the  admission  of  the  evidence,  under  the  repeated  ralings 
of  this  court  these  assignments  of  error  are  such  that  they 
cannot  be  considered.  However,  nearly  all  of  the  rulings 
sought  on  these  assignments  of  error  are  covered  by  rulings 
we  have  made  in  passing  on  other  assignments  of  error. 
Judgment  reversed. 

All  the  justices  concur. 


Subsequent  Parol  Agreements  to  Vary  a  Writing  are  diseusBed  in  the 
note  to  Harris  v.  Murphj,  56  Am.  St.  Bep.  659.  As  a  rule,  evidence 
of  what  was  said  between  the  parties  to  a  writing,  either  before  or 
at  the  time  of  its  execution,  cannot  be  received  to  vary  or  contradict 
it«  terms,  except  to  show  that  a  writing  which  purports  to  be  a  con- 
tract is  in  fact  no  contract,  or  to  complete  the  entire  contract  of 
which  the  writing  is  only  a  part:  Jamestown  Business  College  Assn. 
T.  Allen,  172  N.  Y.  291,  92  Am.  St.  Bep.  740.  But  although  parties  to 
a  contract  stipulate  that  it  is  not  to  be  varied  except  by  an  agree- 
ment in  writing,  they  may,  by  a  subsequent  agreement,  not  in  writ- 
ing, modify  it  by  mutual  consent,  and  the  parol  contract  will  be 
enforced,  unless  forbidden  by  the  statute  of  frauds:  Illinois  Cent.  R. 
B.  Co.  ▼.  Manion,  113  Ky.  7,  101  Am.  St.  Bep.  345.  As  between  the 
original  parties,  the  delivery  of  a  written  instrument  which  is  in 
form  a  complete  contract  will  not  exclude  parol  evidence  that  such 
delivery  was  conditional,  and  that  it  was  not  to  become  a  binding 
obligation  upon  the  maker  until  the  performance  qr  discharge  of  such 
condition  precedent:  McNight  v.  Parsons,  136  Iowa,  390,  125  Am.  St. 
Bep.  265.  Parol  evidence  is  admissible  to  alter,  vary  or  contradict 
a  writing  if  such  evidence  establishes  an  oral-  agreement  contempo- 
raneous with  the  execution  of  the  writing  on  the  faith  of  which  it 
was  executed:  Gandy  y.  Weckerly,  220  Pa.  285,  123  Am.  St.  Bep.  691. 


GROOVER  V.  ASH. 

[132  Ga.  371,  64  S.  E.  323.] 

EXECUTOBS  AND  ADMINISTBATORS— Apportionment  of 
OommlBsions  Due  to  Administrators,  Jurisdiction  to  Make. — When  an 
estate,  of  which  there  were  two  administrators,  one  of  whom  dies,  is 
settled  by  the  surviving  administrator,  and  the  commissions  due  to 
the  administrators  are  fixed,  the  court  of  the  ordinary  is  not  the 
proper  forum  for  the  surviving  administrator  and  representatives  of 
the  deceased  administrator  to  settle  their  dispute  over  the  proper 
division  of  the  commissions  allowed.     (By  the  editor.)     (p.  204.) 

ESTATES  OF  DECEDENTS— Bight  of  the  Administrator  of  a 
Deceased  Coadministrator  to  Prevent  the  Discharge  of  the  Surviving 
Adminietrator  on  Account  of  CommiBsions  Due. — Where  the  surviving 
administrator  of  an  estate  makes  to  the  ordinary  final  returns  which 
the  latter  approves,  and  in  such  returns  full  commissions  are  charged 
and  allowed  for  all  services  rendered  such  estate  by  the  surviving 
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adminiBtrator  and  hia  deceased  eoadministratoTy  and  makes  applieation 
for  his  discharge  as  such  administrator,  the  representative  of  the 
estate  of  the  deceased  coadministrator  has. no  right  to  maintain  a 
caveat  to  such  application  and  prevent  such  discharge  because  the 
surviving  administrator  has  not  paid  to  the  estate  of  the  deceased 
coadministrator  the  proper  amount  of  such  commissions  for  services 
rendered  by  the  latter,  (a)  The  liability  of  «uch  surviving  adminis- 
trator to  the  estate  of  the  deceased  administrator  for  such  of  the 
commissions  as  may  be  due  such  estate  for  services  rendered  by  the 
deceased  administrator  is  a  personal  liability,  (b)  Where  the  pro- 
ceedings on  such  application  and  caveat  were  pending  on  appeal  in 
the  superior  court  of  the  county  wherein  the  surviving  administrator 
did  not  reside,  an  application  by  the  representative  of  the  deceased 
coadministrator  to  enjoin  such  pending  proceedings,  and  to  recover 
from  the  former  the  amount  of  commissions  due  for  such  services 
rendered  by  the  latter,  was  properly  dismissed  on  demurrer,     (p.  206.) 

EZECdJTOBS  AND  ADMIKISTBATOB&— Remedy  of  the  Bep- 
resantatives  of  a  Deceased  Coadministrator  to  BecoTer  His  Share  of 
the  Commissloiis. — Where,  after  the  death  of  one  of  the  administra- 
tors, the  survivor  presents  an  account  and  obtains  an  allowance  of 
the  commissions  due  for  the  services  of  both  administrators,  and  has 
the  amount  thereof  in  his  hands,  the  liability  of  the  survivor  for  the 
share  of  the  deceased  administrator  is  personal,  and  may  be  enforced 
only  by  an  action  against  him  by  the  representatives  of  the  deceased 
representative.     (By  the  editor.)     (pp.  206,  207.) 

(Syllabi  by 'the  court  except  where  stated  to  be  by  the  editor.) 

Brannen  &  Booth,  for  the  plaintiff. 

Travis  &  Travis,  for  the  defendant. 

^'^^  HOLDEN,  J.  The  plaintiff  in  error  is  the  present 
representative  of  the  estate  of  J.  L.  Olliff,  deceased,  and  as 
such  seeks,  in  an  equitable  petition  in  Bulloch  superior 
court,  to  collect  from  the  defendant,  a  resident  of  Effingham 
county,  certain  commissions  alleged  to  be  due  the  plaintiff 's 
intestate  for  services  rendered  the  estate  of  W.  M.  Poy,  on 
which  his  intestate  and  the  defendant  were  coadminis- 
trators. After  the  death  of  the  plaintiff's  intestate,  the  de- 
fendant, as  surviving  administrator,  made  final  returns  on 
the  estate  of  which  these  two  were  joint'  administrators^ 
which  returns  were  allowed  by  the  ordinary.  In  these  re- 
turns the  defendant  credited  himself  with  commissions 
amounting  to  several  thousand  dollars,  and  credited  the 
plaintiff's  intestate  with  only  a  small  amount;  and  then  he 
filed  his  application  for  discharge  as  administrator.  To  this 
application  a  caveat  was  filed  by  the  representative  of  the 
deceased  administrator,  alleging  that  the  bulk  of  the  ser- 
vices rendered  the  estate  were  rendered  by  the  plaintiff's  in- 
testate, and  that  he  was  entitled  to  two-thirds  of  the  com- 
missions charged  by  the  defendant  in  the  final  returns, 
which  caveat  proceedings  are  now  pending  on  appeal  in  the 
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superior  court  of  Bulloch  county.  The  present  petition  set 
up  the  grounds  stated  in  the  caveat,  and  sought  to  enjoin 
the  proceedings  thereunder  until  the  defendant  made  a  final 
settlenient  with  the  petitioner  for  the  amount  due  his  in- 
testate, and  prayed  that  he  be  awarded  a  judgment  for  two- 
thirds  of  the  commissions  shown  and  allowed  in  the. said 
final  return.  To  the  order  of  the  court  sustaining  a  de- 
murrer and  dismissing  the  petition  the  plaintiff  filed  excep- 
tions. 

It  wiU  be  seen  from  the  foregoing  statement  that  the 
plaintiff,  who  is  seeking  to  enjoin  the  proceedings  wherein 
the  defendant  made  application  to  be  discharged  as  admin- 
istrator, and  to  which  the  plaintiff  filed  a  caveat  on  the 
ground  that  the  defendant  owed  the  plaintiff's  intestate  two- 
thirds  of  the  amount  of  commissions  charged  by  the  defend- 
ant in  his  final  return,  is  endeavoring  to  obtain  a  judgment 
therefor  in  the  injunction  proceeding.  The  plaintiff  made 
no  application  to  the  ordinary  to  award  to  the  estate  of  the 
deceased  administrator  compensation  out  of  the  estate  for 
services  *'^  rendered,  as  was  the  case  in  Owen  v.  Walker, 
26  6a.  347.  The  plaintiff  makes  no  complaint  that  the 
proper  amount  of  compensation  has  not  been  awarded  for 
services  rendered  by  both  administrators.  The  meaning  of 
his  allegations  is  that  full  and  proper  compensation  has  been 
awarded  for  all  services  rendered  by  both  administrators; 
and  his  only  complaint  is  that  the  amount  of  four  thousand 
and  eighty-eight  dollars  and  fourteen  cents  claimed  by  the 
defendant  for  himself  and  the  amount  of  one  hundred  and 
ninety-one  dollars  and  seventy-five  cents  allowed  to  the 
estate  of  plaintiff's  intestate  by  the  defendant  in  his  final 
returns,  as  their  respective  shares  of  the  commissions,  are 
out  of  proportion  to  the  amount  of  services  respectively 
rendered  by  them,  and  that  as  the  plaintiff's  intestate  per- 
formed two-thirds  of  the  services  rendered  the  estate  by 
the  administrators,  the  plaintiff  should  recover  two-thirds 
of  the  total  commissions  allowed,  in  view  of  the  Civil  Code, 
section  3486,  wherein  it  is  provided  that  **if  there  are  more 
administrators  than  one,  the  division  of  the  commissions  al- 
lowed them,  among  themselves,  shall  be  according  to  the  ser- 
vices rendered  by  each."  It  does  not  appear  that  the 
plaintiff,  or  his  intestate,  was  a  party  to  any  proceeding  to 
award  any  specified  amount  of  commissions  to  plaintiff's 
intestate  and  a  specified  amount  to  the  defendant.  It  does 
not  appear  that  the  plaintiff  is  barred  from  suing  the 
defendant,  and  setting  up  a  claim  against  him  for  part  of 


201  Ahebican  State  Bepobts,  Vol.  131.       [Georgia, 

the  amonnt  awarded  the  defendant  for  services  rendered 
by  him.  The  fact  that  the  return  made  by  the  defendant 
charges  a  certain  amount  as  due  the  plaintiff's  intestate  for 
services  rendered  by  such  intestate  and  a  certain  amount  to 
the  defendant  does  not  serve  to  bar  the  plaintiff  from  suing 
the  defendant  to  recover  from  him  such  part  of  the  amount 
avirarded  to  the  defendant  as  may  be  a  just  proportion  due 
the  plaintiff's  intestate  according  to  the  amount  of  services 
rendered  by  him.  It  appears  from  the  allegations  of  the 
plaintiff's  petition,  and  from  the  final  returns  made  by  the 
defendant  attached  thereto,  that  the  estate  has  been  fully 
administered.  The  commissions  due  for  all  services  rendered 
the  estate  by  both  administrators  have  been  charged  in  the 
returns,  and  the  accounts  between  the  administrators  and 
the  distributees  of  the  estate  in  this  final  return  are  bal- 
anced. The  division  of  the  commissions  between  the  two 
representatives  of  the  estate  is  a  matter  of  no  further  con- 
cern either  to  the  creditors  or  to  the  heirs.  After  commis- 
sions have  been  allowed  by  the  ordinary  in  the  final  return 
of  the  surviving  administrator  for  *''*  all  services  rendered 
by  him  and  his  deceased  coadministrator,  the  court  of 
ordinary  is  not  the  proper  forum  for  the  surviving  admin- 
istrator and  the  representative  of  the  deceased  coadminis- 
trator to  settle  their  disputes  over  a  proper  division  of  the 
commissions  allowed.  The  commissions  allowed  have  been 
detached  or  separated  from  the  corpus  of  the  estate,  and 
cease  to  be  assets  of  the  estate,  so  far  as  concerns  the  parties 
entitled  to  such  commissions.  The  estate  has  no  more  con- 
cern or  interest  in  what  division  is  made  of  such  commis- 
sions between  the  two  representatives  than  has  a  debtor 
who  pays  to  one  member,  or  the  surviving  member,  of  a 
partnership  a  debt  which  he  owes  the  partnership,  in  a  dis- 
pute between  the  partners  as  to  how  such  amount  should  be 
divided  between  the  partners.  Where  the  proper  amount 
of  commissions  for  services  rendered  by  all  the  represent- 
atives of  an  estate  have  been  charged  in  the  final  returns  by 
the  surviving  administrator  and  allowed  by  the  ordinary, 
such  amount  is  not  thereafter  held  in  trust  for  the  estate. 
The  parties  at  interest  should  settle  the  matter  justly  among 
themselves;  and  if  they  cannot,  and  litigation  is  necessary, 
the  court  of  ordinary  is  not  the  proper  forum  in  which  to 
litigate.  Under  the  allegations  of  the  petition,  where  such 
surviving  administrator  and  the  representative  of  his  de- 
ceased coadministrator  cannot  settle  among  themselves  the 
amount  which  each  should  receive,  the  latter  has  the  right 
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to  sue  the  former  for  the  amount  that  ahould  be  paid  to  him 
out  of  the  commissions  allowed.  In  Wickersham's  Appeal, 
64  Pa.  67,  it  was  held:  ''One  of  two  executors  filed  an  ac- 
eoont  in  which  were  charged  full  commissions ;  he  was  cited 
in  the  orphans'  court  to  pay  the  other  executor  his  propor- 
tion. Held,  that  the  orphans'  court  had  no  jurisdiction." 
And  on  pages  68-69,  it  was  said  in  the  opinion:  ''The  money 
claimed  was  not  in  the  orphans'  court,  but  in  the  hands  of 
one  oyer  whom  the  orphans'  court  had  no  jurisdiction  as  to 
the  matter  in  controversy.  It  is  not  the  money  of  the  estate 
the  appellee  holds.  His  coexecutor  is  not  a  distributee  of 
the  estate  on  account  of  commissions  earned.  His  compen- 
sation does  not  stand  on  the  same  footing  as  a  creditor.  If 
it  did,  it  would  be  subject  to  abatement  like  other  debts,  in 
ease  the  estate  were  insolvent.  This  is  never  the  case,  as  we 
all  know.  I  will  not  say  that  the  orphans'  court  might  not 
apportion  the  commissions  allowed  between  ooexecutors  and 
administrators;  but  if  it  be  not  done,  and  one  receives 
^^  all,  the  remedy  of  the  other  is  in  the  common-law  courts 
<Hi  the  implied  assumpsit  raised  by  the  possession  of  the 
money.  It  would  be  a  novelty  to  witness  a  contest  between 
the  executors  in  the  orphans'  court  in  regard  to  mutual 
claims  against  each  other  for  money  jointly  earned  and  re- 
ceived after  the  whole  estate  has  been  settled  and  the  money 
all  distributed  to  those  entitled  as  distributees.  That  would 
be  legal,  although  novel,  if  we  were  to  sustain  the  principles 
of  this  appeal.  Of  course,  if  this  were  the  law,  then  one  ex- 
ecutor would  be  obliged  to  file  an  account  in  the  orphans' 
court,  not  with  the  estate,  but  with  his  coexecutor,  and  it 
would  have  to  go  through  every  process  that  executors'  ac- 
counts are  liable  to."  In  Re  Carter's  Estate,  132  Cal.  113, 
64  Pae.  123,  124,  tho  following  language  was  used:  "The 
appellant's  first  claim  is  to  the  effect  that  he  had  a  contract 
with  his  coexecutor  and  the  devisees,  whereby  he  was  to 
receive  all  the  commissions  allowed  to  the  executors.  There 
is  some  evidence  on  both  sides  of  this  claim,  but  the  court 
holds  the  matter  to  be  one  of  no  importance.  What  partic- 
ular contracts  may  have  been  entered  into  between  these 
parties  as  to  the  apportionment  of  the  executors'  commis- 
sions is  a  matter  which  should  be  heard  in  another  forum. 
The  hearing  of  a  final  account  by  the  probate  department  of 
the  court  is  not  the  place  to  settle  disputes  of  this  char- 
acter. These  parties  are  not  entitled  to  litigate  a  question 
of  that  kind  upon  the  hearing  of  the  settlement  of  a  final 
account.    The  existence  of  that  character  of  a  contract,  or 
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its  validity  after  being  made,  are  matters  of  no  interest  to 
the  estate,  and  must  be  heard  and  determined  at  some  other 
time,  and  in  some  other  proceeding. '^  In  this  connection, 
see,  also,  HuflP  v.  Thrash,  75  Va.  546,  549;  Bellamy  ▼. 
Hawkins,  16  Fla.  733;  Mount  v.  Slack,  39  N.  J.  Eq.  230. 
Under  the  allegations  of  the  plaintiff's  petition  it  appears 
that  the  estate  has  been  fully  administered  and  the  full 
amount  of  commissions  have  been  awarded  in  the  final  re- 
turns of  the  surviving  administrator  for  all  services  rendered 
by  both  representatives  of  the  estate,  and  the  plaintiff  has 
no  right  to  prevent  the  discharge  of  the  surviving  adminis- 
trator, which  should  be  granted  in  order  to  finally  close  up 
the  administration  of  the  estate.  Where  there  are  two  ad- 
ministrators and  they  have  the  estate  in  hand  in  cash,  and 
the  commissions  for  services  rendered  by  both  are  charged 
and  audited  in  the  final  return  and  allowed  by  the  ordinary, 
the  commissions  due  *''•  both  are  paid  by  the  estate;  and 
the  fact  that  one  of  the  joint  administrators  has  in  hand  the 
money  which  pays  the  commissions  due  both  only  creates 
an  individual  liability  on  his  part  to  his  coadministrator  for 
the  latter 's  part  of  the  commissions.  The  surviving  admin- 
istrator had  the  entire  estate  in  his  hands,  and  had  the  right 
in  his  final  returns  to  chaige  up  the  full  amount  of  commis- 
sions due  him  and  his  deceased-  coadministrator.  When  he 
did  this  the  amount  retained  and  charged  as  the  full  and 
proper  amount  of  commissions  due  him  and  his  deceased  co- 
administrator ceased  to  be  assets  of  the  estate;  and  the  sur- 
viving administrator  was  liable  as  an  individual,  and  not  as 
administrator  to  the  estate  of  plaintiff's  intestate,  for  the 
latter 's  share  of  the  commissions.  For  this  reason,  the  sure- 
ties on  the  bond  of  the  surviving  administrator  would  not  be 
liable  for  the  commissions  due  the  estate  of  the  deceased  co- 
administrator by  the  surviving  administrator.  The  plain- 
tiff's remedy  to  obtain  a  share  of  the  commissions  properly 
belonging  to  the  deceased  administrator  is  to  bring  suit 
against  the  surviving  administrator  in  his  individual  capacity. 
It  follows  from  what  has  been  said  that  the  plaintiff  has  no 
right  to  enjoin  the  trial  of  the  case  wherein  the  surviving 
administrator  is  seeking  a  discharge,  because  no  sufficient 
reason  is  offered  why  such  discharge  should  be  blocked.  The 
only  grounds  claimed  why  the  superior  court  of  Bulloch 
county  should  take  jurisdiction  being  based  on  the  plaintiff's 
alleged  right  to  enjoin  the  caveat  proceedings  pending  in  that 
court  on  appeal  from  the  court  of  ordinary,  and  as  no  such 
right  exists,  the  superior  court  of  that  county  has  no  jurisdio- 
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tion  of  a  suit  to  recover  the  commissions  alleged  to  be  due  the 
plaintiff's  intestate  by  the  defendant  in  error,  who  resides 
in  EflSngham  county;  and  the  court  committed  no  error  in 
dismissing  the  plaintiff's  petition  on  the  demurrer  filed. 
Judgment  affirmed. 

All  the  justices  concur. 


Executors  are  not  Necessarily  Entitled  to  sliare  pro  rata  in  the  statu- 
toiy  fees;  and  if  one  has  substantially  managed  the  whole  basinessy 
and  had  the  whole  responsibility,  a  court  of  equity  may  refuse  to 
reqaire  him  to  share  the  statutory  fees,  or  any  part  thereof,  with  his 
eoexeeator:  Speirs  ▼.  Wisner,  88  Mich.  614,  26  Am.  St.  Bep.  306.  If 
one  of  several  administrators  performs  no  services,  he  is  not  entitled 
to  any  eommiision:  £x  parte  Hilton,  64  8.  C.  201,  92  Am.  St.  Bep. 
800. 


MORRIS  V.  ROUNSAVILLE. 

[132  Ga.  462,  64  S.  E.  473.] 

NEOIalOEKOE,  Who  may  Becorer  for. — For  acts  to  constitute 
negligence  toward  any  particular  person,  there  must  be  a  breach  of 
daty  owing  to  him  at  the  particular  time  and  under  the  particular 
circumstances;  and  to  give  him  a  right  of  action  for  injuries  resulting 
from  such  breach  of  duty,  such  negligence  must  be  the  proximate 
cause  of  the  injury.     (By  the  editor.)     (pp.  208,  209.) 

TEUESPHONE  OOBPOBATIOK,  Who  may  not  Becover  for  In- 
jnies  Due  to  Botten  Oondition  of  Poles. — Where  one  erects  alongside 
a  pnblie  road  telephone  poles  on  which  telephone  wires  are  placed, 
snd  a  person  climbs  one  of  such  poles  by  permission  of  the  owner  to 
remove  the  wire  for  the  purpose  of  removing  a  building  for  another 
across  saeh  road,  and  the  pole,  because  of  its  "rotten  condition," 
breaks  and  injures  such  person,  the  owner  of  such  poles  is  not  liable 
in  damages  to  the  injured  party  because  the  poles  were  erected  along 
the  roadside  "without  authority  or  right  and  contrary  to  law,"  and 
8Qch  pole  was  knowingly  aUowed  to  stand  in  a  "rotten  condition." 
The  acts  of  alleged  negligence  were  not  acts  of  negligence  relatively 
to  the  party  injured  while  climbing  the  pole  for  the  purposes  stated. 
(p.  209.) 
(Syllabi  by  the  court  ezeept  where  stated  to  be  by  the  editor.) 

(]korge  A.  H.  Harris  &  Son,  for  the  plaintiff. 

J.  Branham  and  John  W.  &  G.  E.  Maddox,  for  the  defend- 
ants. 


HOLDEN,  J.  Mid  Morris,  by  his  next  friend,  brought 
a  complaint  against  Rounsaville  Brothers  to  recover  damages 
on  account  of  personal  injuries  received,  his  petition  as 
amended  making  substantially  the  following  allegations :  The 
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defendants  are  the  owners  of  a  private  telephone  line,  the  * 
poles  of  which  are  placed  alongside  the  public  road.  The 
plaintiff  was  engaged  in  moving  a  house  for  the  Borne  Tan- 
nery across  this  public  road,  and  it  was  necessary  to  remove 
the  telephone  wire.  The  plaintiff  placed  a  ladder  against  one 
of  the  telephone  poles,  and  when  he  had  climbed  to  the  top 
round  of  the  ladder,  about  twenty  feet  from  the  ground,  the 
pole  broke  and  fell  with  the  plaintiff  to  the  ground,  causing 
him  serious  injury.  The  pole  was  rotten  and  in  an  unsafe 
condition  under  the  ground,  and  up  to  about  two  inches  above 
the  ground.  The  plaintiff  filed  an  amendment  which,  prop- 
erly construed,  alleged  that  defendants  gave  him  permission 
to  climb  the  pole.  The  petition  was  dismissed  upon  demurrer, 
and  the  plaintiff  excepted. 

The  amendment  offered,  stating  that  the  defendants  gave 
the  plaintiff  permission  to  climb  the  pole,  simply  had  the 
effect  of  showing  that  the  plaintiff  was  a  licensee,  if  it  can  be 
said  that  he  was  acting  within  the  privilege  given  him  to 
climb  the  pole  when  ^^^  he  placed  a  ladder  at  an  angle 
against  the  pole  and  climbed  the  ladder  for  the  purpose  of 
removing  the  wire.  There  is  no  allegation  that  the  defend- 
ants made  any  statement  to  the  plaintiff  about  the  condition 
of  the  pole,  or  failed  to  warn  him  of  its  condition,  or  that 
it  was  unsafe  to  climb  the  pole  or  place  the  ladder  against  it 
and  climb  the  ladder,  if  there  was  any  legal  duty  to  thus 
warn  him.  Plaintiff  does  not  allege  that  defendants  are 
liable  or  that  a  recovery  is  sought  because  defendants  failed 
to  thus  warn  him.  The  only  acts  of  negligence  alleged  against 
the  defendants,  on  which  a  right  of  recovery  was  predicated, 
are  as  follows:  ** Petitioner  shows  to  the  court  that  the  de- 
fendants had  no  right  to  erect  the  poles  alongside  the  road- 
side, and  to  do  so  was  an  act  of  trespass  and  an  act  of  neg- 
ligence per  se.  That  it  was  negligent  on  the  part  of  the 
defendants  to  allow  said  pole  to  stand  alongside  the  roadside 
in  the  rotten  condition  that  it  was  in.  Petitioner  shows  to  the 
court  that  the  defendants  knew  of  the  rotten  condition  of  said 
pole,  and  that  it  was  negligence  on  their  part  to  keep  said  pole 
^^.  ?®®-  •  •  •  .  Petitioner  shows  that  the  road  alongside  which 
said  pole  was  erected  is  a  public  road,  the  property  of  Floyd 
county  and  is  worked,  repaired  and  maintained  by  said 
county  for  the  benefit  of  its  citizens,  to  be  used  as  a  highway 

aln  ^^^^^'  *^^  *^^  ®*^^  P^^®  ^  ^  allowed  to  remain  in  use 
ongside  of  said  road  as  alleged  was  a  menace  to  the  safety 

thA       ^^^^^^^»»  »^d  was,  therefore,  an  act  of  negligence  upon 
^«  part  of  defendants  to  keep  the  same  in  use."    If  it  was 
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an  act  of  negligence  on  the  part  of  the  defendants  to  erect 
the  poles  along  the  roadside  without  authority,  or  knowingly 
to  allow  the  pole  to  stand  along  the  roadside  in  a  rotten  con- 
dition with  reference  to  persons  using  the  road  as  a  highway 
for  purposes  of  travel,  these  were  not  acts  of  negligence  with 
reference  to  one  climbing  the  pole  for  the  purpose  of  remov- 
ing the  wire  solely  for  his  own  benefit.  There  was  no  duty  on 
the  defendants  to  keep  their  poles  in  safe  condition  for  per- 
sons to  climb  in  order  to  remove  the  wires  thereon  so  as  to 
move  a  house  across  the  highway.  If  the  erection  of  poles 
along  the  highway  was  without  authority,  this  fact  would 
not  give  a  right  of  action  to  one  injured  while  climbing  the 
pole  for  the  purposes  stated.  In  order  for  acts  to  constitute 
negligence  toward  any  particular  person,  there  must  be  a 
breach  of  duty  owing  to  such  person  at  the  particular  time 
and  under  the  particular  circumstances;  and  to  give  a  right 
of  action  *•*  for  injuries  resulting  from  such  breach  of  duty, 
such  negligence  must  be  the  proximate  cause  of  the  injuries. 
As  stated  in  Georgia  etc.  Ry.  Co.  v.  Cook,  114  Ga.  760,  40  S. 
E.  718 :  "Negligence  relatively  to  one  to  whom  no  duty  is  due 
with  respect  to  the  matter  in  question  does  not  give  him  a 
right  of  action."  The  only  acts  of  alleged  negligence  averred 
by  the  plaintiff  on  which  he  seeks  a  recovery  being  acts  of 
negligence  (if  acts  of  negligence  with  respect  to  anyone)  with 
reference  to  persons  using  the  highway  for  purposes  for  which 
it  might  lawfully  be  used,  and  the  plaintiff  not  having  been 
injured  while  using  the  highway  for  such  purposes,  but  while 
using  the  pole  for  the  purpose  of  removing  the  telephone 
wire  in  order  to  remove  a  building  across  the  road,  the  court 
properly  sustained  a  general  demurrer  and  dismissed  the 
petition. 
Judgment  afSrmed. 

All  the  justices  concur. 


The  Bight  to  Recover  for  Negligence  Where   There  ie  No  Privity 
the  subject  of  a  note  to  Woodward  v.  MiUer,  100  Am.  St.  Bep.  192. 

Am.  St.  Bep.,  YoL  131—14 
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SOUTHERN   MUTUAL   LIFE    INSURANCE    ASSOCIA- 

TION  V.  DURDIN. 

[132  Qa.  495,  64  S.  W.  264.] 

ASSIGNMENT  OF  0H08ES  IN  ACTION,  What  Amounts  to.— 
No  special  form  of  words  is  necessary  to  make  an  assignment  of  a 
chose  in  action.  Any  language,  however  informal,  if  it  shows  the  in- 
tention of  the  owner  of  the  chose  in  action  to  at  once  transfer  it,  so 
that  it  will  be  the  property  of  the  transferee,  will  be  sufficient  to 
▼est  the  title  in  the  assignee,     (p.  212.) 

INSURANCE,  Right  to  Assign. — A  life  insurance  policy  pay- 
able to  the  estate  of  the  assured  may  be  assigned  without  the  consent 
of  the  insurer.     (By  the  editor.)     (p.  214.) 

ASSIGNMENT  OF  LIFE  INSURANCE  POUCT,  What 
AmoiintB  to. — Where  a  policy  of  life  insurance  was  made  payable  to 
the  estate  of  the  insured,  and  he  made  a  written  statement  that  he 
had  that  day  made  application  to  the  company  to  change  the  bene- 
ficiary from  his  estate  to  a  person  named,  stating  that  if  the  change 
was  not  made  during  his  life  he  wanted  the  money  paid  to  such  per- 
son, who  had  rendered  to  him  services  as  a  cook  during  a  number  of 
years,  for  which  he  owed  such  person;  and  where  he  delivered  the 
policy  together  with  this  written  statement  to  the  person  named,  he 
intending  it  and  she  accepting  it  as  an  assignment  of  the  policy; 
and  where  on  the  same  day  he  wrote  to  the  company  inclosing  the 
amount  which  it  charged  for  assenting  to  a  change  of  beneficiary  and 
informing  it  of  the  desired  change,  and  that  he  owed  the  person 
mentioned  and  wished  such  person  ''to  have  something  as  a  ^ift 
after  I  am  gone,"  held^  that  this  operated  as  a  transfer  of  the  policy^ 
and  authorized  the  assignee  to  bring  suit  on  it  after  the  death  of  the 
insured,     (pp.  214,  215.) 

LIFE  INSURANCE  POLIC7,  Assignment  of.  When  not  Testa- 
montary. — Though  the  payment  of  a  life  insurance  policy  is  not  made 
until  after  the  death  of  the  insured,  his  assignment  of  il  is  not  testa- 
mentary in  character.     (By  the  editor.)     (p.  215.) 

PLEADING — ^Assignment  of  Insurance  Policy,  Setting  Oat  the 

Consideration  for. — In  a  complaint ,  relying  on  the  assignment  of  a 
life  insurance  policy  and  stating  that  the  condition  of  the  assignment 
was  the  service  of  the  assignee  as  a  cook  for  three  years,  a  demurrer 
will  not  be  sustained  because  the  complaint  does  not  state  what  the 
services  were  worth,  nor  whether  any  payment  had  ever  been  made 
thereon.     (By  the  editor.)     (p.  215.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Candlers,  Thomson  &  Hirsch  and  R.  L.  D.  McAllister,  for 
the  plaintiff  in  error. 

Moore  &  Branch,  contra. 

^^  LUMPKIN,  J.  Anna  Durdin  brought  suit  against  the 
Southern  Mutual  Life  Insurance  Association  on  a  policy  issued 
by  it  to  William  D.  Durdin.  The  only  portion  of  the  policy 
necessary  to  be  set  out  is  the  following:  ''The  Southern 
Mutual  Life  Insurance  Association,  upon  satisfactory  proof 
of  the  death  of  the  said  William  D.  Durdin,  the  assured,  and 
the  surrender  of  this  policy,  will  pay^  to  estate,  the  beneficiary 
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named  in  the  application  of  the  said  assured,  as  many  dollars 
as  there  are  members  of  the  branch  above  named,  in  good 
standing,  on  the  day  of  the  death  of  the  said  assured."  The 
petition  alleged,  in  brief,  as  follows:  Defendant  is  indebted 
to  petitioner  in  the  sum  of  fifteen  hundred  dollars.  On  Feb- 
ruary 18,  1908,  it  issued  the  policy  of  insurance  to  which 
reference  has  been  made  above  to  William  D.  Durdin,  insur- 
ing his  life.  Durdin  paid  the  admission  fee  and  all  dues  and 
assessments  of  which  he  had  notice  to  the  time  of  his  death. 
On  the  first  day  of  March,  1908,  he  transferred  and  assigned 
the  policy  to  the  plaintiff.  The  assignment  was  in  writing,  a 
copy  being  attached  to  the  petition.  He  died  on  March  9, 
1908.  Proof  of  his  death  has  been  furnished  to  the  defendant 
as  provided  in  the  policy,  but  it  fails  and  refuses  to  pay  the 
amount  due  thereon.  On  the  day  of  his  death  there  were 
fifteen  hundred  members  in  good  standing  in  the  branch  of 
the  company  mentioned  in  the  policy.  Attached  to  the  peti- 
tion as  exhibits  were  copies  of  the  ^^  policy  and  of  the  in- 
strument claimed  to  be  an  assignment.  The  latter  was  as 
follows:  ''This  is  to  certify  that  I,  W.  D.  Durdin  has  this 
day  made  application  for  change  in  his  Life  Insurance  Policy 
from  Estate  to  Qeorgia  Ann  Durdin  and  in  case  the  change 
is  not  made  during  my  life  time  I  want  the  money  paid  to  her 
for  her  services  as  cook  for  me  during  the  last  35  years.  I  owe 
her  for  her  services  and  want  it  paid  before  anything  done 
with  my  estate.  I  have  this  day  signed  this  affidavit  in 
present  of  Chas.  T.  Pitts,  agent  for  Southern  Life  Ins.  Co. 
Atlanta,  Qa."  This  was  signed  by  Durdin  and  attested  by 
two  witnesses. 

The  plaintiff  amended  her  petition  by  alleging  as  follows: 
The  policy  to  which  reference  was  made  in  the  instrument 
attached  to  the  original  petition  as  an  assignment  was  the 
policy  on  which  suit  was  brought,  and  this  was  the  only 
policy  held  by  Durdin  at  that  time.  On  March  1,  1908, 
Durdin,  in  writing,  notified  the  defendant  company  of  the 
assignment  of  the  policy  to  plaintiff,  a  copy  of  the  letter  con- 
taining such  notice  being  attached  to  the  amendment  as  an 
exhibit.  The  defendant  consented  to  the  assignment  and  ac- 
cepted the  sum  of  sixty  cents,  which  was  its  charge  for  so 
consenting,  and  that  amount  was  paid  by  Durdin  and  ac- 
cepted by  the  company  for  that  purpose.  It  was  the  intention 
of  Durdin  to  assign  the  policy  to  the  plaintiff.  He  executed 
the  instrument  attached  to  the  original  petition  and  delivered 
it,  together  with  the  policy,  to  the  plaintiff,  and  it  was 
accepted  by  her  as  a  transfer;  and  on  the  same  day  Durdin 
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notified  the  defendant  of  the  transfer  of  the  policy,  as  above 
stated.  The  letter,  of  which  a  copy  was  attached  to  the 
amendment  as  an  exhibit,  was  as  follows: 

"March  1st,  1908.    Newborn,  Ga. 
''Mr.  Thos.  C.  Candler,  Atlanta,  Ga. 

''Dear  Sir: — Inclosed  find  50  [60 1]  cents  for  change  in 
my  policy  from  Estate  to  (Georgia  Anna  Durdin.  My  policy 
No.  61051  class  (4).  The  woman  spoken,  of  as  beneficiary  is 
my  cook  and  I  want  to  leave  her  one  policy.  I  also  want  foar 
more  policies  in  your  company,  can  I  get  them  by  standing 
Medical  examination?  Georgia  Durdin  has  cooked  for  me  for 
35  years  and  I  want  her  to  have  something  as  a  gift  after  I 
am  gone.    Please  attend  to  same  for  me. 

"Bespt. 

"W.  D.  DURDIN. 

"Please  let  me  hear  from  you  in  regard  to  it. 

"Respt. 

"W.  D.  D." 

*•*  Defendant  demurred  to  the  petition,  and  after  the 
amendment  was  made,  the  demurrer  was  overruled.  Defend- 
ant excepted. 

The  only  question  made  and  argued  in  this  case  was  whether 
the  allegations  of  the  petition  showed  an  assignment  of  the 
insurance  policy  on  the  life  of  Durdin  to  the  plaintiff.  At 
common  law  choses  in  action  were  not  assignable.  Courts  of 
equity  did  not  recognize  transfers  of  mere  litigious  rights, 
but  did  recognize  assignments  of  choses  in  action,  and  looked 
upon  the  assignee  as  the  true  beneficial  owner.  In  this  state 
choses  in  action  arising  in  contract  are  assignable  in  writing. 
The  Civil  Code  of  1895,  section  3077,  declares:  "All  choses 
in  action  arising  upon  contract  may  be  assigned  so  as  to 
vest  the  title  in  the  assignee,  but  he  takes  it,  except  negotiable 
securities,  subject  to  the  equities  existing  between  the  assignor 
and  debtor  at  the  time  of  the  assignment,  and  until  notice  of 
the  assignment  is  given  to  the  person  liable."  No  special 
form  of  words  is  necessary  to  make  an  assignment.  Any 
language,  however  informal,  if  it  shows  the  intention  of  the 
owner  of  the  chose  in  action  to  transfer  it,  will  be  sufficient 
to  vest  the  property  in  the  assignee:  4  Cyc.  42;  2  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1055.  In  Dugas  v.  Matthews,  9  Qa. 
510,  54  Am.  Dec.  361,  the  sufficiency  of  an  instrument  to 
operate  as  an  assignment  of  a  judgment  was  under  considera- 
tion. It  was  "held  that  a  formal  deed  of  assignment  is  not 
necessary,  but  that  evidence  in  writing,  which  shows  that  the 
plaintiff  has  conveyed  the  interest  in  the  judgment  or  execu- 
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tion  to  the  person  claiming  to  be  assignee,  will  be  sufficient 
to  enable  him  to  sue  out  process  of  garnishment  thereon." 
The  paper  there  relied  on  as  an  assignment  of  the  judgment 
had  at  its  head  a  statement  of  the  parties  to  the  case,  and 
the  court  and  term  from  which  the  fi.  fa.  issued.  It  was 
addressed  to  the  attorney  at  law  who  represented  the  plain- 
tiff, n^as  signed  b^^  the  plaintiff,  and  contained  the  following 
statement:  ''Having  assigned  the  above  judgment  an^  execu- 
tion to  Lewis  A.  Dugas,  you  are  authorized  to  use  my  name 
in  any  proceeding  yourself  or  the  said  Lewis  A.  may  deem 
neeessaiy  to  the  collection  of  said  debt,  and  you  are  author- 
ized to  act  as  my  attorney  in  any  court  proceeding  instituted 
for  tbe  collection  of  the  same,  should  you  deem  the  use  of  my 
name  necessary."  It  ^  was  held  that  this  was  a  sufficient 
written  assignment  of  the  judgment.  In  the  opinion  Nisbet, 
J.,  said:  '*We  cannot  believe  that  the  ends  of  justice  can  be 
subserved  by  requiring,  under  the  act  of  1829,  a  technically 
formal  deed  of  assignment.  "What  we  do  require  is,  that 
there  be  intelligible  written  evidence  that  the  judgment  is 
the  property  of  him  who  claims  to  be  its  assignee.  Such  we 
consider  this  order  to  be."  In  Stanford  v.  Connery,  84  Qa. 
731,  11  S.  E.  507,  it  was  held  that  a  letter  from  the  usee  of 
an  execution  to  his  attorney,  stating  that  it  was  the  property 
of  a  named  person,  **and  is  subject  to  his  control  and  direc- 
tion, and  you  are  hereby  authorized  to  pay  the  amount  over  to 
him  when  collected,  or  assign  him  the  execution  if  he  re- 
quires it,"  was  an  assignment  to  the  person  so  named,  and 
that  the  usee  could  not  afterward  transfer  the  execution  to 
another.  In  Loudermilk  v.  Loudermilk,  93  Ga.  443,  21  S.  E. 
77,  where  the  payee  of  a  non-negotiable  promissory  note  in- 
dorsed it  to  a  third  person  by  name,  without  any  words  of 
limitation  or  exception,  it  was  held  that  there  was  a  written 
assignment  of  the  note  to  the  indorsee,  and  that  under  the 
code,  section  3077,  the  latter  could  maintain  an  action  upon 
it  in  his  own  name  against  the  maker.  In  First  Nat.  Bank 
V.  Hartman  Steel  Co.,  87  Ga.  435,  13  S.  E.  586,  one  company 
which  had  done  work  for  another  drew  a  draft  on  the  debtor 
for  the  amount  of  the  balance  due,  payable  fifteen  days  after 
date,  **as  advised,*'  indorsed  it  to  the  bank,  received  credit 
for  the  amtount,  and  checked  out  the  amount  on  the  same 
day.  The  words  **as  advised"  referred  to  a  letter  which  the 
drawer  on  the  same  day  wrote  to  the  company  for  which  the 
"woTk  was  done,  and  in  which  it  was  said,  **We  have  to-day 
made  draft  on  you  at  15  days,  for  balance  of  contract  on 
atand-pipe  at  Columbus,  $2,783.00.    This  draft,  of  course,  we 
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would  like  for  you  to  accept,  but  it  is  not  absolutely  necessary 
if,  for  any  reason,  you  prefer  not  doing  so.  We  make  the 
draft,  however,  inasmuch  as  we  have  gotten  some  money  from 
the  First  National  Bank  here  on  this  work,  and  simply  want 
to  tr.^nsfer  this  balance  to  them.  In  other  words,  we  wish 
the  draft  paid  whenever  the  amount  is  due,  either  by  taking 
up  the  draft,  or  remitting  to  the  First  National  Buik  here, 

as  you  see  fit It  would  be  quite  an  accommodation 

to  us  if  you  would  transfer  this  amount  in  the  manner  indi- 
cated." At  the  time  the  draft  was  received  by  the  bank  it 
was  agreed  between  it  and  the  treasurer  of  **^  the  drawer 
that  the  latter  would  notify  the  drawee  of  the  transfer  to 
the  bank  of  the  balance  due  on  the  contract.  The  letter  was 
received  by  the  drawee,  but  it  refused  to  accept  the  draft, 
notifying  the  drawer  that  it  would  not  do  so  till  the  work 
was  satisfactory  to  its  representative.  It  was  held  that  this 
constituted  an  assignment  of  the  chose  in  action  to  the  bank, 
and  it  was  entitled  to  the  fund  over  garnishing  creditors  of 
the  assignor:  See,  also.  Western  Union  Tel.  Co.  v.  Ryan,  126 
Ga.  191,  55  S.  B.  21 ;  Walton  v.  Horkan,  112  Ga.  814,  81  Am. 
St.  Rep.  77,  38  S.  E.  105. 

Applying  these  principles  to  the  case  now  before  us,  the 
allegations  of  the  petition  were  sufficient  to  show  an  assign- 
ment of  the  policy  of  insurance  to  the  plaintiff.  It  was  pay- 
able to  the  estate  of  the  assured,  and  he  had  a  right  to  assign 
it  without  the  consent  of  the  company,  so  far  as  anything  in 
this  record  appears  to  the  contrary:  Civ.  Code  1895,  sec. 
2116;  Rylander  v.  Allen,  125  Ga.  206,  53  S.  E.  1032,  6  L.  R. 
A.,  N.  S.,  128,  5  Ann.  Cas.  355.  The  writing  which  he 
executed  stated  that  it  was  to  certify  that  he  had  that  day 
made  application  for  change  in  his  life  insurance  policy  from 
his  estate  to  the  present  plaintiff,  ''and  in  case  the  change 
is  not  made  during  my  lifetime,  I  want  the  money  paid  to 
her  for  her  services  as  cook  for  me  during  the  last  thirty-five 
years.  I  owe  her  for  her  services,  and  I  want  it  paid  before 
anything  done  with  my  estate."  It  was  alleged  that  this 
instrument,  together  with  the  policy  of  insurance  to  which  it 
referred  (being  that  on  which  suit  was  brought),  was  deliv- 
ered to  the  plaintiff,  and  accepted  by  her  as  a  transfer,  and 
that  it  was  the  intention  of  the  insured  to  assign  the  policy 
to  her.  It  was  also  alleged  that  on  the  same  day  he  sent  to 
the  company  the  letter  inclosing  fifty  (or  sixty)  cents  for  a 
change  in  his  policy,  that  being  the  correct  amount,  and 
stating  that  he  wanted  her  to  have  something  '*as  a  gift' after 
I  am  gone,*'  and  that  the  company  consented  to  the  change 
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and  accepted  the  amount  sent  to  it,  which  was  its  charge  for 
consenting  thereto.  These  allegations  were  sufficient  to  show 
an  assignment  of  the  policy,  and  on  demurrer  they  are  to 
be  taken  as  true. 

The  writing  sufficiently  describes  the  policy  to  be  capable 
of  being  applied  to  its  subject  matter.  It  states  that  the  in- 
sured has  applied  for  a  change  in  his  life  insurance  policy 
from  his  estate,  and  that  he  has  signed  the  paper  in  the 
presence  of  the  agent  of  **The  Southern  Life  Ins.  Co."  of 
Atlanta,  Georgia.  The  policy  *^^  was  issued  by  the  Southern 
Mutual  Life  Insurance  Association  of  Atlanta,  Georgia,  and 
was  payable  to  his  estate.  It  was  alleged  that  he  had  no  other 
policy  of  life  insurance  than  this,  and  that  on  the  same  day 
be  wrote  to  that  company  the  letter  to  which  reference  has 
already  been  made. 

It  was  argued  on  behalf  of  the  plaintiff  in  error  that  the 
alleged  assignment  was  testamentary  in  character.  If  a 
present  transfer  of  the  policy  was  made,  it  was  valid,  al- 
though payment  would  not  be  made  on  it  until  it  matured 
by  the  death  of  the  insured.  An  assignment  of  a  non- 
negotiable  note  may  be  good  in  the  present,  although  it  may 
not  be  due  until  a  future  day.  So  a  policy  itself  is  assign- 
able before  the  death  of  the  insured,  and  the  assignment  is 
not  testamentary  because  pa3rment  is  not  to  be  received  by 
the  assignee  until  after  the  death  of  the  insured.  There  is 
nothing  about  this  instrument  to  indicate  a  testamentary  in- 
tention, but  the  surroundings,  so  far  as  they  appear  from 
the  record,  indicated  an  opposite  intention.  If  the  purpose 
of  the  maker  had  been  to  execute  a  will,  it  would  have  been 
entirely  unnecessary  to  apply  to  the  insurance  company,  and 
make  a  required  payment,  for  that  purpose. 

It  was  also  made  a  ground  of  demurrer  that  the  purported 
consideration  of  the  assignment  was  the  services  of  the  plain- 
tiff as  cook  during  thirty-five  years,  but  that  it  does  not  set 
out  what  such  services  were  worth,  or  whether  any  payment 
had  been  made  therefor.    This  ground  is  not  well  taken. 

In  the  brief  of  counsel  for  plaintiff  in  error  there  is  some 
discussion  as  to  the  propriety  of  the  allowance  of  the  amend- 
ment to  the  petition;  but  there  is  no  assignment  of  error 
which  raises  any  point  on  that  subject. 

Judgment  affirmed. 

All  the  justices  concur. 

AU  that  %8  Necessary  to  Accomplish  an  Assignment  is  tliat  the  intent 
to  assign  appear  from  th«  writing  or  otherwise;  the  form  is  of  little 


216        *       American  State  Reports,  Vol.  131.       [Georgia, 

moment:  Metcalf  y.  Kincaid,  87  Iowa,  443,  43  Am.  St.  Bep.  391.  No 
particular  form  is  necessary  to  effect  an  equitable  assignment  of  a 
part  of  a  specific  debt  or  fund  due  or  to  become  due:  McDaniel  v. 
Maxwell,  21  Or.  202,  28  Am.  St.  Bep.  740. 

The  Assignment  of  Life  Insuranee  Policies  is  the  subject  of  a  note 
to  Chamberlain  v.  Butler.  87  Am.  St.  Bep.  484. 


BREWER  V.  CASWELL. 

[132  Oa.  563,  64  S.  E.  674.] 

INNKEEPEB  AND  GUEST,  Bdlatton  of,  When  not  Shown  to 
haye  been  so  Established  as  to  Bender  the  Former  Liable  to  the 
Latter. — Where  an  innkeeper  provided  a  lot  and  stable  in  which  his 
guests  were  permitted  to  keep  their  horses  without  charge,  but  it  was 
customary  to  charge  for  feed  for  horses  if  furnished  by  the  innkeeper, 
it  was  not  sufficient  evidence  of  the  relation  of  innkeeper  and  guest 
that  one  drove  into  the  lot,  unhitched  his  mule  from  his  buggy,  and 
placed  the  mule  in  a  stable  pointed  out  by  a  boy  in  charge  of  the  lot 
and  stables,  and  then  left  the  premises  without  .entering  the  inn  or 
having  any  agreement  with  the  innkeeper  or  his  authorized  agent  that 
he  would  be  a  guest,  or  that  the  innkeeper  should  furnish  any  feed 
for  the  mule,  or  doing  anything  further  toward  becoming  a  guest, 
though  the  owner  stated  to  the  boy  that  he  would  return  and  would 
himself  feed  his  mule  at  dinner-time,  and  though  he  testified  that  he 
intended  to  take  'dinner  at  the  inn  with  another  person  who  accom- 
panied him,  and  who  dined  there,  but  did  not  do  so  because  before 
the  dinner  hour  he  learned  of  injury  to  the  mule.     (pp.  217,  218.) 

(Syllabus  by  the  court.) 

Action  to  recover  against  the  defendant  as  a  hotel-keeper 
for  the  loss  of  the  plaintiff's  mule  from  the  sting  of  bees. 
The  testimony  showed  that  the  plaintiff  placed  the  mule  in  a 
stall  of  the  defendant's  stable,  and  said  he  would  cofne  back 
at  dinner  and  feed  him,  and  that  the  plaintiff  expected  to 
get  the  feed  of  the  hotel-keeper ;  that  there  was  a  row  of  bee- 
hives in  the  rear  of  the  stable,  and  that  the  bees  therefrom 
attacked  and  stung  the  mule,  and  thereby  caused  its  death. 
The  trial  court  directed  a  nonsuit,  and  the  plaintiff  appealed. 

Donald  Fraser,  for  the  plaintiff. 

Garrard  &  Meldrim,  Edwin  A.  Cohen  and  Ben  A.  Way,  for 
the  defendant. 

»«5  ATKINSON,  J.  Under  the  contention  of  the  plaintiff 
the  question  is  whether  the  defendant  was  liable  as  an  inn- 
keeper to  the  plaintiff  as  his  guest.  All  persons  entertained 
for  hire  at  an  inn  are  guests:  Civ.  Code,  sec.  2934.  '*It  is 
not  necessary  to  show  actual  delivery  to  the  innkeeper.    De- 
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positing  goods  in  a  public  room  set  apart  for  such  articles 
or  leaving  them  in  the  room  of  the  guest,  or  placing  a  horse 
in  the  stable,  is  a  delivery  to  the  innkeeper ;  if,  however,  the 
guest  delivers  his  goods  to  a  servant  under  special  charge  to 
him  to  keep  the  same,  the  innkeeper  is  not  liable  therefor'': 
Civ.  Code,  sec.  2936.  The  expressions,  **  depositing  goods  in 
a  public  *^**  room  set  apart  for  such  articles,"  and  ** placing 
a  horse  in  the  stable,"  as  used  in  the  section  of  the  code  last 
cited,  are  to  be  understood  as  relating  to  such  acts  of  a  guest 
as  distinguished  from  such  acts  by  a  mere  intruder  or  stranger 
having  no  relation  of  guest^  to  the  innkeeper,  and  at  no  time 
establishing  such  a  relation.  It  was  held  in  Yorke  v.  Grind- 
stone, 1  Salk.  388  (Yorke  v.  Grenaugh,  2  Ld.  Raym.  866), 
that  if  a  traveler  leave  his  horse  at  an  inn  and  lodge  else- 
where, he  is,  for  the  purpose  of  this  rule,  to  be  deemed  a 
guest,  because,  it  was  said,  it  **must  be  fed,  by  which  the  inn- 
keeper has  gain ;  otherwise  if  he  had  left  a  trunk  or  a  dead 
thing."  There  has  been  some  diversity  of  opinion  as  to  when 
the  relationship  of  innkeeper  and  guest  was  impliedly  estab- 
lished by  the  mere  leaving  of  a  horse  at  the  stable  of  an  inn- 
keeper, at  least  so  far  as  affected  the  safekeeping  of  the  horse 
and  liability  for  any  injury  to  it.  But  the  authorities  which 
have  held  that  the  relation  of  innkeeper  and  guest  was  thus 
established  have  had,  as  their  underlying  reason,  the  existence 
of  a  state  of  facts  **by  which  the  innkeeper  has  gain,"  as  it  is 
expressed  in  the  quotation  above  made;  that  is,  that  there 
should  be  such  an  express  or  implied  contract  between  the 
person  who  leaves  the  horse  and  the  innkeeper  as  would 
authorize  a  charge  by  the  latter  as  such  for  the  service:  See 
note  to  Calye's  Case,  1  Smith's  Lead.  Cas.,  9th  ed.,  250; 
Healey  v.  Gray,  68  Me.  489,  28  Am.  Rep.  80;  Ingallsbee 
V.  Wood,  33  N.  Y.  577,  88  Am.  Dec.  409 ;  Mason  v.  Thompson, 
9  Pick,  280,  20  Am.  Dec.  471 ;  McDaniels  v.  Robinson,  26  Vt. 
316,  62  Am.  Dec.  574,  28  Vt.  387,  67  Am.  Dec.  720 ;  Gelley 
V.  Clerk,  3  Cro.  Jac.  188;  Beale  on  Innkeepers  and  Hotels, 
sees.  121,  122,  131,  132 ;  Strauss  v.  County  Hotel,  L.  R.  12  Q. 
B.  D.  27.  Here  the  plaintiff  did  not  expressly  or  impliedly 
place  his  horse  with  the  innkeeper  or  his  servant  to  be  fed 
and  cared  for.  He  stated  to  the  latter  that  he  intended  to 
return  at  dinner-time  and  feed  the  horse  himself.  He  gave 
no  intimation  of  any  intention  to  obtain  the  feed  from  the 
innkeeper.  The  evidence  showed  that  there  was  no  custom 
to  charge  where  a  person  provided  his  own  feed  for  his  mule. 
There  was  lacking,  therefore,  the  establishment  of  any  situa- 
tion which  created  a  right  to  profit  on  the  part  of  the  inn- 
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keeper.  The  plaintiff,  though  on  the  premises,  did  not  go  to 
the  inn,  or  give  any  intimation  to  the  proprietor  of  his 
presence  or  intention  to  become  a  guest,  or  even  of  his  ex- 
pectation to  return  for  dinner.  ^^'^  He  testified  that  his  com- 
panion took  dinner  at  the  inn,  and  that  he  intended  to  take 
dinner  with  his  comrade;  but  whether  this  was  to  be  as  the 
guest  of  the  latter  or  as  the  guest  of  the  innkeeper  is  not 
clear.  At  any  rate,  whatever  was  his  private  intention  on  this 
subject,  it  was  in  no  way  shown  to  have  been  communicated 
to  the  innkeeper  or  any  authorized  agent  of  his.  The  plain- 
tiff left  the  premises.  Where  he  went  or  how  long  he  stayed 
does  not  appear.  But  before  the  dinner  hour  hiad  arrived  he 
heard  that  his  mule  had  been  stung  by  bees,  and  went  to  its 
relief.  So  that  he  never  in  fact  took  dinner  at  the  inn,  nor 
did  anything  else  tending  to  establish  the  relation  of  inn- 
keeper and  guest.  These  facts  were  not  sufficient  to  show 
that  when  his  mule  was  injured  he  was  the  guest  of  the  inn, 
and  that  the  defendant  was  liable  as  an  innkeeper  for  such 
injury.  This  ruling  does  not  in  any  way  conflict  with  that 
in  Coskery  v.  Nagle,  83  Ga!  696,  20  Am.  St.  Rep.  333,  10  S. 
E.  491,  6  L.  B.  A.  483,  and  similar  cases,  where  a  travder 
delivered  his  baggage  to  a  porter  of  an  inn  at  a  station  for 
the  purpose  of  having  it  carried  to  the  inn  where  he  was 
proceeding  to  become  a  guest,  and  did  so  become:  See,  on 
the  general  subject,  Tulane  Hotel  Co.  v.  Holohan,  112  Tenn. 
214,  105  Am.  St.  Rep.  930,  79  S.  W.  113,  2  Ann.  Gas.  346,  and 
note. 
Judgment  affirmed. 

All  the  justices  concur. 


Who  are  Ouetts  at  an  Inn  is  the  subject  of  b  note  to  Tulane  Hotel 
Go.  T.  Holohan,  105  Am.  St.  Bep.  932. 


BRANTLEY  v.  STATE. 

[132  Ga.  573,  64  S.  E.  676.] 

FOBMEB  JEOPABDT— Acquittal— Effect  of  Frocurinur  New 
Trial  After  a  Conviction  for  the  Lesser  Offense. — When  a  person  has 
been  indicted  for  murder  and  convicted  of  voluntary  manslaughter, 
if  he  voluntarily  seeks  and  obtains  a  new  trial,  he  is  subject  to 
another  trial  generally  for  the  offense  charged  in  the  indictment,  and 
upon  such  trial  he  cannot  successfully  interpose  a  plea  of  former 
acquittal  of  the  crime  of  murder,  or  former  jeopardy  in  regard 
thereto.  This  ruling  is  in  accord  with  article  1,  section  1,  paragraph 
8,  of  the  constitution  of  the  state  (Civil  Code  of  1895^  section  5705)^ 
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whicli  provides  that  "No  person  shall  be  put  in  jeopardy  of  life,  or 
liberty,  more  than  once  for  the  same  offense,  save  on  his  or  her  own 
motion  for  a  new  trial  after  conviction,  or  in  case  of  mistrial."  (pp. 
221,  222.) 

COKBTITimONAIi  LAW— National  Oonstltatioxi,  When  does 
not  Affect  State  TxlliimalB. — The  fifth  amendment  of  the  constitution 
of  the  United  States,  including  the  statement,  "Nor  shall  any  person 
be  subjected  for  the  same  offense  to  be  twice  put  in  jeopardy  of  life 
or  limb,  ....  nor  be  deprived  of  life,  liberty,  or  property,  without 
doe  process  of  law,"  was  a  limitation  upon  the  power  of  the  federal 
government,  and  not  upon  the  individual  states,     (p.  223.) 

CONSTITUTIONAXi  IiAW — ^The  Fourteenth  Amendment  has 
fbe  Effect  of  Securing  a  New  Trial  After  the  Oonviction  of  a  Lesser 
Offense. — ^If  one  has  been  indicted  for  murder  and  convicted  of  man- 
slaaghter,  and,  under  a  provision  of  the  state  constitution  to  the  effect 
that  if  a  new  trial  is  granted  to  a  convicted  person  on  his  own  motion 
it  shall  be  another  trial  generally  for  the  offense  charged  in  the  in- 
dictment, moves  for  a  new  trial  and  obtains  it,  thus  voluntarily 
eaasiDg  the  verdict  to  be  set  aside,  the  clause  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  prohibiting  any 
state  from  depriving  a  person  of  life,  liberty  or  property  without  due 
process  of  law  or  denying  to  any  person  the  equal  protection  of  the 
laws,  does  not  prevent  him  from  being  again  tried  for  murder,  (p. 
224.) 

(Syllabi  by  the  court.) 

M.  C.  Edwards,  for  the  plaintiff  in  error. 

John  C.  Hart,  attorney  general,  J.  A.  Laing,  solicitor  gen- 
eral, and  B.  B.  Arnold,  contra. 

•^*  LUMPKIN,  J.  Solomon  Brantley  was  indicted  in  a 
siiigle  count  for  murder,  and  on  the  trial  was  convicted  of 
voluntary  manslaughter.  He  moved  for  a  new  trial,  which 
was  refused,  and  he  carried  his  case  to  the  court  of  appeals, 
by  writ  of  error,  and  there  obtained  a  reversal:  See  5  Ga. 
App.  458,  63  S.  B.  519.  When  the  case  again  came  on  for 
trial  in  the  superior  court  he  filed  a  plea  of  former  acquittal 
and  former  jeopardy,  contending  that  the  verdict  finding  him 
guilty  of  voluntary  manslaughter  had  the  legal  effect  of  find- 
ing him  not  guilty  of  murder,  and  therefore  he  could  not  be 
again  put  on  trial  for  murder,  but  only  for  manslaughter. 
The  presiding  judge  sustained  a  demurrer  to  the  plea.  This 
is  the  only  ruling  of  which  complaint  is  now  made. 

In  some  states  the  constitution  or  a  statute  declares  that 
the  granting  of  a  new  trial  to  one  convicted  of  a  crime  places 
him  in  the  same  position  as  if  no  trial  had  been  had,  or  con- 
tains provisions  having  that  effect.  In  the  absence  of  such 
constitutional  or  statutory  provision,  where  one  who  has  been 
indicted  for  murder  and  convicted  of  manslaughter  moves 
for  and  obtains  a  new  trial,  the  authorities  are  not  in  har- 
mony as  to  whether  he  can  be  again  placed  on  trial  for 
murder  or  only  for  the  lesser  offense,  under  ^'^^  the  general 
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prohibition  contained  in  state  constitutions  against  putting  a 
person  twice  in  jeopardy  for  the  same  offense.  The  greater 
number  of  authorities  take  the  view  that  a  verdict  of  man- 
slaughter involves  an  acquittal  of  murder,  and  that  a  new 
trial  granted  on  motion  of  the  accused  after  conviction  of 
the  lesser  offense  is  not  to  be  considered  as  a  new  trial  for 
the  greater  offense  of  which  he  was  acquitted,  but  must  be 
confined  to  a  retrial  of  the  offense  of  which  he  was  convicted, 
as  the  accused  should  not  be  deemed  to  have  waived  his  right 
in  so  far  as  he  was  acquitted.  The  contrary  view,  which  is 
held  by  other  authorities,  with  the  reason  therefor,  may  thus 
be  stated:  The  defendant  was  found  guilty  of  the  lesser 
offense  of  manslaughter,  included  in  the  charge  of  murder. 
Had  he  permitted  the  verdict  to  stand,  he  could  have  claimed 
whatever  legal  results  flowed  from  it,  including  the  implica- 
tion that,  as  he  was  found  guilty  of  manslaughter,  he  was 
not  guilty  of  the  higher  offense  of  murder,  and  that  the 
aflSrmative  finding  that  he  was  guilty  of  the  lesser  involved 
in  it  the  exclusion  of  the  greater.  But  the  accused  cannot 
both  voluntarily  set  aside  the  verdict  and  also  hold  to  it.  A 
verdict  cannot  at  the  same  time  be  of  force  and  not  of  force. 
The  verdict  of  guilty  is  single.  He  cannot  divide  it  into  that 
which  pleases  him  and  that  which  does  not.  The  positive 
fact  is  the  verdict  of  guilty  of  one  offense.  The  negative 
implication  from  that  finding  is  not  guilty  of  the  other 
offense.  It  is  not  easy  to  see  how  the  positive  finding  which 
furnishes  the  sole  basis  for  the  negative  implication  can  be 
destroyed  and  set  aside  by  the  voluntary  action  of  the  accused, 
and  yet  leave  the  implication  to  stand  alone  without  a  basis. 
To  sustain  a  plea  of  former  acquittal,  there  must  be  a  subsist- 
ing record  of  an  acquittal.  If  the  verdict  of  guilty  of  the 
lesser  offense  operates  as  a  record  of  acquittal  of  the  greater, 
when  it  is  set  aside  at  the  instance  of  the  accused,  it  is  cer- 
tainly no  longer  a  subsisting  record  of  conviction.  Can  it  be 
said  to  stand  as  a  subsisting  record  of  acquittal?  When  on 
motion  of  the  accused  the  verdict  is  set  aside,  no  verdict  is 
left.  When  he  a.sks  a  new  trial  and  it  is  granted,  it  is  a  com- 
plete new  trial,  not  a  partial  one.  The  accused  is  tried  on 
the  indictment,  not  on  it  as  limited  by  the  results  of  a  verdict 
which  he  himself  has  voluntarily  caused  to  be  set  aside  and 
rendered  ineffective. 

This  view  was  taken  in  the  early  case  of  Bailey  v.  State, 
26  Ga.  *^^®  579.  That  decision  has  never  been  overruled, 
although  Simmons,  C.  J.,  in  view  of  other  authorities,  said 
that  it  involved  a  question  of  pleadings^  and  indicated  some 
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doubt  as  to  what  would  be  the  ruling  were  it  not  for  the 
express  provision  included  in  our  present  constitution  on  the 
subject:  Waller  v.  State,  104  Ga.  505,  30  S.  E.  835.  In  Small 
T.  State,  63  Ga.  386,  the  grant  of  a  new  trial  was  not  under 
consideration,  but  the  judgment  on  a  verdict  of  guilty  was 
arrested  solely  on  the  ground  that  the  judge  who  presided 
at  the  trial  was  unauthorized  by  law  to  hold  the  court ;  and 
it  was  held  that  the  prisoner  oould  be  again  tried  on  the 
same  indictment,  whether  the  arrest  of  judgment  or  the  set- 
ting aside  of  the  verdict  was  erroneous  or  not,  as  he  was 
eoncluded  by  a  judgment  rendered  at  his  own  instance,  to 
which  the  state  could  not  except. 

If  the  question  be  argued  from  the  standpoint  of  former 
jeopardy,  rather  than  that  of  former  acquittal,  and  the  two 
be  not  the  same  within  the  meaning  of  the  constitution,  as  to 
the  thing  inhibited,  the  result  must  be  the  same.  A  court  can 
grant  a  new  trial  to  a  person  convicted  of  crime  and  retry 
him,  or  it  cannot.  On  the  first  trial  the  accused  has  been 
placed  in  jeopardy  as  to  the  offense  of  which  he  was  actually 
convicted,  quite  as  much  as  in  respect  to  the  offense  of 
murder.  If,  under  the  constitution,  he  could  never  be  put  in 
jeopardy  again  for  any  offense  involved  in  the  former  trial, 
and  cotdd  not  waive  such  guaranty,  and  if  he  moved  for  and 
obtained  a  new  trial,  he  could  never  be  tried  again  at  all. 
The  grant  of  a  new  trial  would  be  equivalent  to  a  discharge. 
It  is  generally  conceded  that  he  could  waive  the  constitutional 
protection  against  putting  him  twice  in  jeopardy,  by  asking 
for  a  new  trial  and  obtaining  it,  at  least  as  to  the  offense  for 
which  he  was  convicted :  United  States  v.  Ball,  163  U.  S.  662, 
16  Sup.  Ct.  Rep.  1192,  41  L.  ed.  300.  If  so,  then  whether  the 
waiver  merely  has  the  effect  of  allowing  a  new  trial  as  to  the 
lesser  offense,  or  on  the  indictment  as  if  there  had  been  no 
previous  trial,  is  a  matter  of  degree  and  of  construction  of 
the  extent  of  the  waiver  which  the  accused  makes  in  asking 
for  a  new  trial. 

In  those  states  where  statutes  have  been  passed  declaring 
that,  if  on  motion  of  the  accused  a  new  trial  is  granted,  it 
shall  be  a  complete  new  trial,  we  have  found  no  instance  in 
which  such  a  statute  has  not  been  upheld.  Enactments  of 
that  character  are  in  substance  merely  legislative  declarations 
or  provisions  that  when  '^'^'^  the  accused  moves  for  and  ob- 
tains a  new  trial,  he  waives  any  right  to  set  up  former 
jeopardy  to  prevent  a  complete  new  trial,  or  estops  himself 
from  so  doing.  If  the  declaration  that  the  accused  cannot  be 
put  on  trial  for  murder  after  he  has  caused  a  conviction  of 


222  American  State  Repobts,  Vol.  131.       [Georgia, 

manslaughter  to  be  set  aside  and  a  new  trial  to  be  granted 
to  him  is  based  on  constitutional  grounds,  such  legislative  acts 
could  not  change  the  result.  If  the  position  be  not  based 
upon  any  strict  constitutional  inhibition  against  retting  the 
accused  for  murder,  after  the  grant  of  the  new  trial,  but  upon 
a  question  of  what  is  the  extent  of  the  waiver  which  the 
accused  makes  when  he  applies  for  and  obtains  a  new  trial, 
we  need  not  repeat  what  has  already  been  said  as  to  the  in- 
consistency in  permitting  a  person  convicted  of  a  crime  to 
ask  that  the  verdict  of  guilty  of  manslaughter  be  set  aside 
and  a  new  trial  be  granted  to  him,  and  that  he  be  allowed 
to  destroy  the  verdict  in  so  far  as  it  afBirmatively  affects  him 
injuriously,  but  retain  the  benefit  of  all  implications  arising 
in  his  favor  therefrom. 

We  are  aware  of  the  contrary  position  which  is  taken  by 
a  number  of  decisions  and  some  text-writers,  but  other  courts 
have  adopted  views  similar  to  those  above  expressed.  In 
Trono  v.  United  States,  199  U.  S.  521,  26  Sup.  Ct.  Rep.  121, 
50  L.  ed.  292,  4  Ann.  Cas.  773,  it  was  said  in  the  opinion  de- 
livered by  Mr.  Justice  Peckham:  **In  our  opinion  the  better 
doctrine  is  that  which  does  not  limit  the  court  or  jury,  upon 
a  new  trial,  to  a  consideration  of  the  question  of  guilt  of 
the  lower  offense  of  which  the  accused  was  convicted  on  the 
first  trial,  but  that  the  reversal  of  the  judgment  of  conviction 
opens  up  the  whole  controversy  and  acts  upon  the  original 
judgment  as  if  it  had  never  been":  See,  also,  State  v.  Gillis, 
73  S.  C.  318,  114  Am.  St.  Rep.  95,  53  S.  E.  487,  5  L.  R.  A., 
N.  S.,  571,  6  Ann.  Cas.  993 ;  Bohanan  v.  State,  18  Neb. 
57,  53  Am.  Rep.  791,  24  N.  W.  390;  State  v.  Kessler, 
15  Utah,  142,  62  Am.  St.  Rep.  911,  49  Pac.  293;  State  v. 
Bradley,  67  Vt.  465,  32  AtL  238 ;  United  States  v.  Harding, 
1  Wall.  Jr.  (C.  C.)  127,  Fed.  Cas.  No.  15,301;  State  v. 
Behimer,  20  Ohio  St.  572;  2  Story  on  the  Constitution,  sec. 
1787.  In  states  where  statutes  on  the  subject  are  referred  to, 
see  Veatch  v.  State,  60  Ind.  291;  Commonwealth  v.  Arnold, 
83  Ky.  1,  4  Am.  St.  Rep.  114.  As  to  the  conflict  of  authority 
on  the  subject,  see  note  to  Trono  v.  United  States,  4  Ann.  Cas. 
778. 

'^'^^  If  what  has  been  said  were  not  correct,  some  veiy 
peculiar  results  would  follow  in  this  state.  Thus  it  has  been 
held  that  where  on  the  trial  of  one  indicted  for  murder  the 
evidence  demands  either  a  verdict  of  guilty  of  murder  or  an 
acquittal,  and  under  no  theory  presented  by  the  evidence  or 
the  statement  of  the  defendant  can  he  be  properly  convicted 
of  voluntary  manslaughter,  it  is  error  for  the  court  to  give  to 
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the  jury  a  charge  to  the  effect  that  he  may  be  found  guilty 
of  tiiat  offense;  and  that  a  verdict  finding  him  guilty  of 
Yoluntary  manslaughter  is  contrary  to  law,  and  a  new  trial 
will  be  granted  to  him  on  that  ground :  Berry  v.  State,  122 
6a.  429,  50  S.  E.  345.  In  that  case  a  new  trial  was  granted 
to  the  accused  on  the  ground  that  there  was  no  element  of 
voluntary  manslaughter  in  the  case,  and  that  he  should  have 
been  found  guilty  of  murder  or  acquitted.  In  Kelsey  v. 
State,  62  Oa.  558,  the  accused  was  indicted  for  rape,  and  was 
convicted  of  assault  with  intent  to  rape.  He  moved  for  a 
new  trial,  which  was  refused  by  the  trial  court,  and  exception 
was  taken.  The  supreme  court  granted  him  a  new  trial, 
holding  that  **  Where  the  evidence  is  conclusive  that  the 
carnal  knowledge  was  realized,  and  the  only  possible  question 
is  concerning  the  force  and  the  consent,  a  verdict  finding  the 
prisoner  guilty  of  an  assault  with  intent  to  rape  is  contrary 
to  law."  The  Penal  Code,  section  19,  declares  that  *'No 
person  shall  be  convicted  of  an  assault  with  intent  to  commit 
a  crime,  or  of  any  other  attempt  to  conunit  any  offense,  when 
it  shall  appear  that  the  crime  intended,  or  the  offense  at- 
tempted, was  actually  perpetrated  by  such  person  at  the  time 
of  such  assault,  or  in  pursuance  of  such  attempt."  Other 
similar  cases  might  be  cited:  If  the  contention  that  on  a 
new  trial  the  accused  could  only  be  tried  for  the  offense  of 
which  he  had  previously  been  convicted  were  sustained,  then 
in  such  cases  the  defendant  could  set  aside  the  verdict  as 
unwarranted  and  obtain  a  new  trial  on  the  ground  that  the 
evidence  proved  him  guilty  of  the  greater  offense  and  not  of 
the  lesser;  and  when  again  arraigned,  could  prevent  a  trial 
for  the  greater  offense,  and  thus  in  effect  could  be  set  free 
hy  satisfying  the  reviewing  court  that  he  was  in  fact  guilty  of 
the  greater  offense  instead  of  the  lesser  included  in  it. 

But  if  it  were  otherwise  in  the  absence  of  statutory  or 
constitutional  provision,  the  constitution  of  the  state  (Civil 
Code,  section  5705)  expressly  provides  that  **No  person  shall 
be  put  in  jeopardy  of  ^'^^  life  or  liberty  more  than  once  for 
the  same  offense,  save  on  his  or  her  own  motion  for  a  new 
trial  after  conviction,  or  in  case  of  mistrial."  A  mistrial 
operates  in  this  respect  as  no  trial.  A  new  trial,  as  used  in 
the  constitution,  means  a  new  trial  generally :  Waller  v.  State, 
104  Ga.  505,  30  S.  E.  835 ;  Yeates  v.  Roberson,  4  Ga.  App. 
573,  62  S.  E.  104.  If  the  state  affords  a  convicted  person,  at 
his  option,  the  privilege  of  causing  a  verdict  to  be  reviewed 
Mid  set  aside  on  account  of  error,  he  cannot  say  that  his  own 
conduct  shall  have  no  effect  against  him,  either  as  a  waiver 
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or  estoppel,  or  by  virtue  of  the  constitution  itself.  He  may 
waive  a  trial  altogether,  including  the  constitutional  guaranty 
of  trial  by  jury,  and  plead  guilty.  Former  jeopardy  is  a 
matter  which  must  be  duly  pleaded,  or  the  defense  will  be 
treated  as  waived :  Hall  v.  State,  103  Ga.  403,  29  S.  E.  915 ; 
Kansas  v.  White,  71  Kan.  356,  80  Pac.  589,  6  Ann.  Cas.  132. 

It  was  contended  that  to  place  the  defendant  on  trial  for 
murder  after  he  had  been  convicted  of  manslaughter  and  had 
sought  and  obtained  a  new  trial  through  a  reversal  granted 
by  the  court  of  appeals,  would  be  violative  of  the  clause  of 
the  fifth  amendment  of  the  constitution  of  the  United  States 
in  regard  to  former  jeopardy.  Such  a  contention  is  without 
merit.  It  is  now  well  settled  that  the  fifth  amendment  to 
the  constitution  of  the  United  States  was  intended  to  operate 
upon  the  federal  government,  and  not  to  limit  the  powers  of 
the  states  in  respect  to  their  own  people:  Barron  v.  Mayor 
etc.  of  Baltimore,  7  Pet.  243,  8  L.  ed.  672 ;  Twitchell  v.  Com- 
monwealth,  7  Wall.  321,  19  L.  ed.  223 ;  Spies  v.  Illinois,  123 
U.  S.  131,  8  Sup.  Ct.  Rep.  22,  31  L.  ed.  80. 

It  was  also  contended  that  to  again  place  the  accused  on 
trial  for  murder  would  be  violative  of  the  provisions  of  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States,  in  that  he  would  be  thereby  deprived  of  due  process 
of  law  and  the  equal  protection  of  the  laws.  We  think  it 
requires  no  argument  to  show  that  those  provisions  have  no 
application  to  the  case.  That  amendment  does  not  deal  with 
the  regulations  established  by  state  laws  and  state  constitu- 
tions under  which  a  person  convicted  of  crime  may  move  for 
a  new  trial  or  carry  his  case  to  a  reviewing  court,  or  the 
extent  of  the  new  trial  which  will  be  granted  to  him  if  he 
elects  of  his  own  motion  to  invoke  the  aid  of  such  statutory  or 
'^^  constitutional  provisions,  provided  only  they  furnish  due 
process  of  law,  and  do  not  deny  the  equal  protection  of  the 
laws.  There  is  nothing  in  the  Georgia  constitution  or  laws 
having  any  such  effect  as  to  the  accused.  He  has  been  ac- 
corded a  trial  before  a  court  of  competent  jurisdiction.  No 
claim  is  made  that  he  was  not  duly  and  regularly  tried  in 
accordance  with  the  forms  of  law,  nor  is  any  other  error 
assigned  except  on  the  point  hereinbefore  discussed.  He  haa 
apparently  fallen  into  the  same  error  as  did  Bawlins,  which 
is  thus  referred  to  by  Mr.  Justice  Holmes:  **At  the  argument 
before  us  the  not  uncommon  misconception  seemed  to  prevail 
that  the  requirement  of  due  process  of  law  took  up  the  special 
provisions  of  the  state  constitution  and  laws  into  the  four- 
teenth amendment  for  the  purposes  of  the  case,  so  that  this 
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court  would  revise  the  decision  of  the  state  court  that  the 
local  provisions  had  been  complied  with.  This  is  a  mistake. 
If  the  state  constitution  and  laws  as  construed  by  the  state 
court  are  consistent  with  the  fourteenth  amendment,  we  can 
go  no  further.  The  only  question  for  us  is,  whether  a  state 
could  authorize  the  course  of  proceedings  adopted,  if  that 
course  were  prescribed  by  its  constitution  in  express  terms": 
Bawlins  v.  Georgia,  201  U.  S.  638,  26  Sup.  Ct.  Rep.  560,  50  L. 
cd.  899,  5  Ann.  Cas.  783. 

The  fourteenth  amendment  did  not  radically  change  the 
▼hole  theory  of  the  relations  of  the  state  and  the  federal 
govemments  to  each  other,  and  of  both  governments  to  the 
people:  In  re  Kemmler,  136  U.  S.  436,  10  Sup.  Ct.  Bep.  930, 
34  L.  ed.  519 ;  Hurtado  v.  People,  110  U.  S.  516,  4  Sup.  Ct. 
Bep.  292,  28  L.  ed.  232.  In  Leeper  v.  Texas,  139  U.  S.  462, 
11  Sup.  Ct.  Rep.  577,  35  L.  ed.  225,  it  was  said:  ''By  the 
fourteenth  amendment  the  powers  of  states  in  dealing  with 
enme  within  their  borders  are  not  limited,  except  that  no 
state  can  deprive  particular  persons,  or  classes  of  persons, 
of  equal  and  impartial  justice  under  the  law;  that  law  in 
its  regular  course  of  administration  through  courts  of  justice 
is  due  proems,  and  when  secured  by  the  law  of  the  state  the 
constitutional  requirement  is  satisfied;  and  that  due  process 
is  so  secured  by  laws  operating  on  all  alike,  and  not  subject- 
ing the  individual  to  the  arbitrary  exercise  of  the  powers  of 
government  unrestrained  by  the  established  principles  of 
private  right  and  distributive  justice." 

Judgment  afSrmed. 

All  the  justices  concur. 


The  Aceiued  Waives  the  CoMtitutiondl  Safeffuard  Bgainst  being  twice 
pat  in  jeopardy,  and  may  be  tried  again  for  murder,  when  he  pro- 
enret  a  new  trial  on  his  own  motion,  on  a  conviction  of  manslaughter 
uder  an  indictment  for  murder:  State  v.  GiUis,  73  8.  C.  318,  114  Am. 
St.  Bep.  95.  See,  also.  Commonwealth  v.  Murphy,  174  Mass.  369,  75 
Am.  St.  Bep.  353;  State  v.  Kessler,  15  Utah,  142,  62  Am.  St.  Bep. 
911;  McGinn  t.  State,  46  Neb.  427,  50  Am.  St.  Bep.  617;  People  v. 
Korray,  89  Mich.  276,  28  Am.  St.  Bep.  294.  If  one  is  indicted  in 
separate  counts  for  burglary  and  larceny,  and  being  convicted  of  the 
latter  obtains  a  new  trial,  the  court  has  no  right  to  consider  the 
effect  of  the  conviction  for  larceny  in  the  first  instance:  State  v. 
Hamiltoii,  80  S.  C.  435,  128  Am.  St.  Bep.  881.  If  an  indictment  con- 
tains several  counts  for  murder  and  one  for  manslaughter,  and  the 
prosecution  enters  a  nolle  prosequi  as  to  the  manslaughter  count,  but 
the  jory  find  the  accused  guilty  Of  manslaughter  under  the  murder 
eounts,  be  cannot,  on  motion  in  arrest  of  judgment,  set  up  the 
defense  that  the  nolle  prosequi  was  equivalent  to  a  verdict  of  not 
gnflty  of  manslaughter,  and  amounted  to  a  former  acquittal  on  that 
charge:  People  ▼.  McGinnis,  234  111.  68,  123  Am.  St.  Bep.  73. 
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MALLET  &  NUTT  v.  WATKINS. 

[132  Oa.  700,  64  S.  E.  999.] 

COKTBAOT,  UMilATBSAJCa,  not  Showing  Any  OonBtderation. 
Watkini  liffned  and  delivered  to  Mallet  a  writing  as  follows:  "I 
agree  to  aeU  W.  M.  Mallet  25  bales  of  middling  cotton  at  7^  ets., 
deliyered  at  his  warehouse  during  November  and  October,  1900. 
4/2/1900.  Jackson,  Oa.  B.  F.  Watkins."  Such  writing,  not  showing 
any  consideration  to  support  the  promise  of  Watkins,  did  not  of  itself 
bind  him  to  deliver  the  cotton,  or  make  him  liable  in  damages  for  a 
failure  to  do  so.     (p.  227.) 

JX7BT  TRIAIi,  Adaptation  of  the  Charge  to  the  Evidence. — ^A 

charge  must  be  adjusted  to  the  evidence;  and  there  being  no  evidence 
of  anj  promise  on  the  part  of  Mallet  to  buy  the  cotton,  other  than 
a  written  promise  delivered  to  Watkins,  the  court  did  not  err  in 
instructing  the  jury  that  the  plaintiffs  could  not  recover  unless  Mallet 
executed  and  delivered  to  Watkins  such  written  promise,  or  in  failing 
to  charge  what  would  be  the  effect  of  an  oral  promise  on  the  part  of 
Mallet  to  buy  the  cotton,     (p.  228.) 

JUBT  TBIAL — Befnsing  Inatmetion  for  Want  of  Evidence. — 

A  tQUTt  does  not  err  in  refusing  to  instruct  the  jury  in  the  theory 
of  the  case  which  there  is  no  evidence  to  support.  (By  the  editor.) 
(pp.  228,  229.) 

NEW  TBIAL,  When  Properly  Denied. — The  evidence  was  suffi- 
cient to  authorize  the  verdict,  and  the  court  did  not  abuse  its  dis- 
cretion in  denying  a  new  triaL     (p.  229.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 
John  B.  L.  Smith,  for  the  plaintiffs. 
W.  E.  Watkins,  for  the  defendant 

^<x>  HOLDEN,  J.  MaUet  &  Nutt  brought  suit  against 
Watkins  for  damages,  alleging  substantially  as  follows:  The 
defendant  executed  and  delivered  to  W.  M.  Mallet  a  contract 
of  whi(5h  the  following  is  a  copy:  **I  agree  to  sell  W.  M. 
Mallet  25  bales  of  middling  cotton  at  7%  cents,  delivered  at 
his  warehouse  during  November  and  October,  1900.  4/2/1900. 
Jackson,  Ga.  B.  P.  Watkins."  The  plaintiflEs  were  trans- 
ferees of  this  contract  under  a  transfer  dated  October  6,  1903, 
made  by  the  administrator  of  W.  M.  Mallet.  The  defendant 
refused  to  perform  the  contract,  and  the  plaintiffs  allege  that 
the  market  price  of  cotton  during  the  months  of  October  and 
November  was  more  than  seven  and  one-half  cents  per  pound, 
and  the  plaintiffs  sued  to  recover  the  difference  between  such 
contract  price  and  the  market  price.  Upon  the  ''^^  trial  of 
the  case  a  verdict  was  rendered  for  the  defendant,  and  the 
plaintiffs  excepted  to  the  order  of  the  court  overruling  their 
motion  for  a  new  trial. 

1.  The  written  promise  by  Watkins  to  sell  Mallet  the 
cotton,  standing  alone,  is  an  executory  contract  and  without 
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court  wonld  revise  the  decision  of  the  state  court  that  the 
local  provisions  had  been  complied  with.  This  is  a  mistake. 
If  the  state  constitution  and  laws  as  construed  by  the  state 
court  are  consistent  with  the  fourteenth  amendment,  we  can 
go  no  further.  The  only  question  for  us  is,  whether  a  state 
could  authorize  the  course  of  proceedings  adopted,  if  that 
course  were  prescribed  by  its  constitution  in  express  terms": 
Rawlins  v.  Georgia,  201  U.  S.  638,  26  Sup.  Ct.  Rep.  560,  50  L. 
ed.  899,  5  Ann.  Cas.  783. 

The  fourteenth  amendment  did  not  radically  change  the 
whole  theory  of  the  relations  of  the  state  and  the  federal 
governments  to  each  other,  and  of  both  governments  to  the 
people :  In  re  Kemmler,  136  U.  S.  436,  10  Sup.  Ct.  Rep.  930, 
34  L.  ed.  519 ;  Hurtado  v.  People,  110  U.  S.  516,  4  Sup.  Ct. 
Rep.  292,  28  L.  ed.  232.  In  Leeper  v.  Texas,  139  U.  S.  462, 
11  Sup.  Ct.  Rep.  577,  35  L.  ed.  225,  it  was  said:  ''By  the 
fourteenth  amendment  the  powers  of  states  in  dealing  with 
crime  within  their  borders  are  not  limited,  except  that  no 
state  can  deprive  particular  persons,  or  classes  of  persons, 
of  equal  and  impartial  justice  under  the  law;  that  law  in 
its  regular  course  of  administration  through  courts  of  justice 
is  due  process,  and  when  secured  by  the  law  of  the  state  the 
constitutional  requirement  is  satisfied;  and  that  due  process 
is  so  secured  by  laws  operating  on  all  alike,  and  not  subject- 
ing the  individual  to  the  arbitrary  exercise  of  the  powers  of 
government  unrestrained  by  the  established  principles  of 
private  right  and  distributive  justice.'* 

Judgment  afSjrmed. 

All  the  justices  concur. 


The  Accused  Wctives  the  Constitutional  Safeguard  against  being  twice 
pnt  in  jeopardy,  and  may  be  tried  again  for  murder,  when  he  pro- 
cure! a  new  trial  on  his  own  motion,  on  a  conyiction  of  manslaughter 
under  an  indictment  for  murder:  State  v.  Gillis,  73  8.  C.  318,  114  Am. 
St.  Rep.  95.  See,  also,  Commonwealth  v.  Murphy,  174  Mass.  369,  75 
Am.  St.  Rep.  353;  State  v.  Kessler,  15  Utah,  142,  62  Am.  St.  Rep. 
911;  McGinn  v.  State,  46  Neb.  427,  50  Am.  St.  Rep.  617;  People  v. 
Murray,  89  Mich.  276,  28  Am.  St.  Rep.  294.  If  one  is  indicted  in 
separate  counts  for  burglary  and  larceny,  and  being  convicted  of  the 
latter  obtains  a  new  trial,  the  court  has  no  right  to  consider  the 
effect  of  the  conviction  for  larceny  in  the  first  instance:  State  v. 
Hamilton,  80  S.  C.  435,  128  Am.  St.  Rep.  881.  If  an  indictment  con- 
tains several  counts  for  murder  and  one  for  manslaughter,  and  the 
prosecution  enters  a  nolle  prosequi  as  to  the  manslaughter  count,  but 
the  jury  find  the  accused  guilty  of  manslaughter  under  the  murder 
counts,  he  cannot,  on  motion  in  arrest  of  judgment,  set  up  the 
defense  that  the  nolle  prosequi  was  equivalent  to  a  verdict  of  not 
guilty  of  manslaughter,  and  amounted  to  a  former  acquittal  on  that 
charge:  People  t.  McGinnis,  234  lU.  68,  123  Am.  St.  Rep.  73. 
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MALLET  &  NUTT  v.  WATKINS. 

[132  Oa.  700,  64  S.  E.  999.] 

COKTBAOT,  UHlLATESAJCa,  not  Showing  Any  Oonsideraticm. 
WatkixiB  signed  and  delivered  to  Mallet  a  writing  as  follows:  "I 
agree  to  seU  W.  M.  Mallet  25  bales  of  middling  cotton  at  7%  ets., 
delivered  at  his  warehouse  daring  November  and  Oetober,  1900. 
4/2/1900.  Jackson,  Ga.  B.  F.  Watkins."  Such  writing,  not  showing 
any  consideration  to  support  the  promise  of  Watkins,  did  not  of  itself 
bind  him  to  deliver  the  cotton,  or  make  him  liable  in  damages  for  a 
failure  to  do  so.     (p.  227.) 

JX7BT  TRIAIi,  Adaptation  of  the  Charge  to  the  Evidence. — ^A 

charge  must  be  adjusted  to  the  evidence;  and  there  being  no  evidence 
of  any  promise  on  the  part  of  Mallet  to  buy  the  cotton,  other  than 
a  written  promise  delivered  to  Watkins,  the  court  did  not  err  in 
instructing  the  jury  that  the  plaintiffs  could  not  recover  unless  Mallet 
executed  and  delivered  to  Watkins  such  written  promise,  or  in  failing 
to  charge  what  would  be  the  effect  of  an  oral  promise  on  the  part  of 
Mallet  to  buy  the  cotton,     (p.  228.) 

JUBT  TRIAL — Befnslng  Injrtrnetion  for  Want  of  Evidence.— 

A  kovLTt  does  not  err  in  refusing  to  instruct  the  jurv  in  the  theory 
of  the  case  which  there  is  no  evidence  to  support.  (By  the  editor.) 
(pp.  228,  229.) 

NEW  TBIAIf,  When  Properly  Denied. — The  evidence  was  suffi- 
cient to  authorize  the  verdict,  and  the  court  did  not  abuse  its  dis- 
cretion in  denying  a  new  triaL     (p.  229.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 
John  B.  L.  Smith,  for  the  plaintiffs. 
W.  E.  Watkins,  for  the  defendant. 

^<x>  HOLDEN,  J.  MaUet  &  Nutt  brought  suit  against 
Watkins  for  damages,  allegring  substantially  as  follows:  The 
defendant  executed  and  delivered  to  W.  M.  Mallet  a  contract 
of  whidh  the  following  is  a  copy:  **I  agree  to  sell  W.  M. 
Mallet  25  bales  of  middling  cotton  at  7^  cents,  delivered  at 
his  warehouse  during  November  and  October,  1900.  4/2/1900. 
Jackson,  Ga.  B.  P.  Watkins."  The  plaintife  were  trans- 
ferees of  this  contract  under  a  transfer  dated  October  6,  1903, 
made  by  the  administrator  of  W.  M.  Mallet.  The  defendant 
refused  to  perform  the  contract,  and  the  plaintiffs  allege  that 
the  market  price  of  cotton  during  the  months  of  October  and 
November  was  more  than  seven  and  one-half  cents  per  pound, 
and  the  plaintiffs  sued  to  recover  the  difference  between  such 
contract  price  and  the  market  price.  Upon  the  "^^^  trial  of 
the  case  a  verdict  was  rendered  for  the  defendant,  and  the 
plaintiffs  excepted  to  the  order  of  the  court  overruling  their 
motion  for  a  new  trial. 

1.  The  written  promise  by  Watkins  to  sell  Mallet  the 
cotton,  standing  alone,  is  an  executory  contract  and  without 
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a  consideration.  The  writing  is  not  signed  by  Mallet.  It 
shows  no  promise  by  Mallet  to  buy  the  cotton,  or  other  con- 
sideration, to  support  the  promise  of  Watkins  to  sell  the 
cotton.  Being  an  executory  contract  without  a  consideration, 
it  is  nudum  pactum  and  without  any  binding  force:  Civ. 
Code,  sees.  3656,  3637.  In  order  to  make  an  executory  con- 
tract binding,  there  must  be  a  consideration  to  support  the 
same.  Mutual  promises  constitute  a  good  consideration  for 
each  other:  Civ.  Code,  sec.  3661.  In  the  absence  of  any 
promise  by  Mallet  to  take  and  pay  for  the  cotton,  or  other 
consideration  to  support  the  promise  of  Watkins  to  sell  the 
cotton,  or  anything  done  by  Mallet  whereby  he  became  bound 
to  take  and  pay  for  the  cotton,  Watkins  was  not  bound  to 
sell  the  cotton,  nor  was  Mallet  bound  to  buy  it.  In  this  con- 
nection see  Simpson  v.  Sanders,  130  Qa.  265,  60  S.  E.  541; 
Cooley  V.  Moss,  123  Ga.  707,  51  S.  E.  625 ;  Glessner  v.  Long- 
ley,  125  Qa.  676,  54  S.  E.  753 ;  Swindell  v.  First  Nat.  Bank, 
121  Ga.  714,  49  S.  E.  673 ;  Morrow  v.  Southern  Express  Co., 
101  Ga.  810,  28  S.  E.  998 ;  SiveU  v.  Hogan,  119  Ga.  167,  46  S. 
E.  67;  Harrison  v.  Wilson  Lumber  Co.,  119  Ga.  6,  45  S.  E. 
730.  The  fact  that  Mallet  wrote  the  written  promise  signed 
by  Watkins,  wherein  the  name  of  Mallet  appeared,  and  the 
fact  that  the  writing,  after  being  signed  by  Watkins,  was 
delivered  to  and  accepted  by  Mallet,  would  not  bind  Mallet  to 
bay  the  cotton  if  tendered  to  him  by  Watkins. 

2.  One  ground  of  the  motion  for  a  new  trial  is  as  follows : 
"Because  the  court  erred  in  charging  the  jury  as  follows: 
*Now,  gentlemen,  I  charge  you,  as  a  matter  of  law,  there  can 
be  no  recovery  on  the  contract  as  set  out  in  this  petition — 
on  the  contract  alone ;  there  being  the  want  of  mutuality  in 
the  contract.  There  being  nothing  in  it  imposing  any  obliga- 
tion on  Mr.  Mallet  to  purchase  or  pay  for  this  cotton,  there- 
fore, under  the  law  it  is  void,  unless  there  was  a  written  con- 
tract made  and  signed  at  the  same  time  by  Mr.  Mallet  and 
delivered  to  Mr.  Watkins,  in  which  contract  Mr.  Mallet 
agreed  to  receive  and  purchase  and  pay  '^^^  for  the  cotton  at 
the  time  of  its  delivery.'  "  There  are  other  charges  of  the 
court  similar  to  the  one  above  quoted,  of  which  the  same 
complaint  is  made.  The  plaintiffs  alleged  that  at  the  time 
the  writing  above  set  forth  was  signed  by  the  defendant, 
W.  M.  Mallet  signed  a  writing  wherein  he  promised  to  pur- 
chase and  receive  from  the  defendant  the  twenty-five  bales  of 
cotton  and  pay  him  therefor  seven  and  one-half  cents  per 
pound  whenever  the  defendant  delivered  the  same  to  Mallet 
during  the  months  of  October  and  November,  1900.     The 
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plaintiffs  complain  that  the  court  erred  in  charging  that  in 
order  for  the  plaintifib  to  recover,  or  introduce  parol  evi- 
dence of  any  such  written  promise  by  Mallet,  it  must  not 
only  be  shown  that  such  written  promise  was  made  by  Mallet, 
but  it  must  be  shown  that  it  was  delivered  to  Watkina.  There 
was  no  evidence  upon  the  trial  of  the  case  that  Mallet  signed 
and  retained  an  agreement  to  buy  the  cottonv  The  only  evi- 
dence of  any  written  promise  by  Mallet  was  that  of  witnesses 
who  said  that  when  Watkins  signed  the  written  promise  here- 
inabove copied,  Mallet  signed  and  delivered  to  Watkins  a 
written  promise  to  buy  the  cotton  at  seven  and  one-half  cents 
when  delivered  during  October  and  November,  1900.  There 
was  no  evidence  of  any  other  written  promise  of  Mallet,  and 
under  the  evidence  the  jury  could  not  find  that  there  was  any 
written  promise  of  Mallet  to  take  the  cotton,  unless  they 
found  that  Mallet  had  signed  and  delivered  one  to  Watkins 
at  the  time  Watkins  signed  and  delivered  the  instrument  for 
the  breach  of  which  suit  is  brought.  A  charge  must  be 
adapted  to  the  evidence  and  cover  the  issues  made  thereby 
and  by  the  pleadings;  and  no  error  was  committed  in  charg- 
ing the  jury  that  in  order  for  the  plaintiffs  to  recover,  or 
introduce  parol  evidence  of  any  such  written  promise  by 
Mallet,  it  must  not  only  be  shown  that  such  written  promise 
was  made  by  Mallet,  but  it  must  be  shown  that  it  was  deliv- 
ered to  Watkins.  As  there  was  no  evidence  that  Mallet  made 
any  promise  to  buy  the  cotton,  except  that  he  signed  and 
delivered  to  Watkins  a  written  promise  to  do  so,  whether  a 
parol  promise  by  Mallet  to  buy  the  cotton  would  have  author- 
ized a  recovery  in  this  case  need  not  be  considered.  The 
question  aa  to  whether  or  not  the  court  committed  error  in 
failing  to  charge  the  jury  that  a  recovery  could  be  had  if 
there  was  a  parol  promise  by  Mallet  to  buy  the  cotton  need 
not  be  considered,  for  the  reason  that  the  evidence  would  not 
have  justified  '^^  any  such  charge,  being  no  evidence  of  any 
promise  by  Mallet  to  buy  the  cotton,  except  a  written  promise 
signed  and  delivered  to  Watkins.  No  such  written  promise  by 
Mallet  was  introduced  in  evidence,  and  the  evidence  was  con- 
flicting as  to  whether  or  not  Mallet  signed  and  delivered  to 
Watkins  such  promise,  and  was  such  as  to  authorize  the  jury 
to  find  that  no  such  written  promise  was  signed  and  delivered. 
There  was  no  evidence  to  authorize  the  jury  to  find  that 
Mallet  ever  became  bound  to  take  and  pay  for  the  cotton,  if 
it  had  been  tendered  to  him  under  Watkins'  written  promise, 
except  the  evidence  of  a  written  promise  by  Mallet  signed 
and  delivered  to  Watkins  -,  and  the  evidence  being  conflicting 
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as  to  whether  Mallet  did  or  did  not  do  this,  the  charge  quoted, 
and  similar  charges,  were  not  subject  to  any  criticism  made 
thereof.  We  do  not  think  the  entire  charge  was  subject  to 
the  criticism  made,  nor  do  any  of  the  excerpts  therefrom,  in 
view  of  the  entire  charge,  involve  such  error  as  requires  a  new 
trial.  The  evidence  authorized  the  verdict,  and  the  court  did 
not  abuse  its  discretion  in  refusing  a  new  trial. 
Judgment  affirmed. 

All  the  justices  concur. 


A  Centra^  imui  he  Binding  on  Both  Parties,  in  order  to  be  an 
enforceable  obligation:  Atlee  ▼.  Bartholomew,  69  Wis.  43,  5  Am.  St. 
Bep.  103;  King  v.  Warfield,  67  Md.  246,  1  Am.  St.  Bep.  384;  Stensgaard 
▼.  Smith,  43  Minn.  11,  19  Am.  St.  Bep.  205.  And  a  proposition  does 
not  nsnally  become  a  contract  nntil  the  maker  is  given  notice  of  its 
acceptance:  Perry  v.  Dwelling-house  Ins.  Co.,  67  N.  H.  291,  68  Am. 
St.  Bep.  668;  Lincoln  v.  Gay,  164  Mass.  537,  49  Am.  St.  Bep.  480; 
MePhersoik  t.  Pargo,  10  S.  D.  611,  66  Am.  St.  Bep.  723. 


BROWN  V.  BROWN. 

[132  Oa.  712,  64  S.  E.  1092.] 

PABENT  Ain>  OHHiIX— Father's  LlablUty  to  Mother  for  the 
Support  of  Ohlld  After  a  DlYorce. — Where  the  wife,  on  account  of 
the  misconduct  of  the  husband,  obtains  a  decree  granting  her  a 
divorce  and  awarding  to  her  the  custody  of  their  minor  child,  and 
no  question  as  to  the  support  of  such  child  by  the  father  has  been 
made  or  passed  on,  the  father  is  not  relieved  of  his  legal  obligation 
for  a  proper  support  of  the  child.  If  he  fails  or  refuses  to  discharge 
this  obligation,  the  mother,  in  an  original  action,  may  recover  of  the 
father  the  amount  of  expenditures  made  by  her  after  such  decree, 
for  a  proper  support  of  such  child,     (pp.  231-234.) 

PBACTIOE — Special  Demurrer,  Wlien  Should  be  Sustained. — 

The  petition  was  subject  to  special  demurrer  on  the  ground  that  it 
did  not  set  forth  with  sufficient  particularity  the  expenses  incurred 
bj  the  plaintiff  in  the  support  of  the  child,     (p.  235.) 

(Syllabi  by  the  court.) 

H.  H.  Perry,  for  the  plaintiff  in  error. 

John  J.  Strickland  and  Fletcher  M.  Johnson,  contra. 

^**  HOLDEN,  J.  The  defendant  in  error  brought  suit 
against  the  plaintiff  in  error,  to  recover  from  him  the  amount 
alleged  to  have  been  expended  by  her  in  support  of  their  son. 
Among  other  allegations  in  the  petition,  the  following,  in  sub- 
stance, appears:  At  ''^^  the  September  term,  1902,  of  Gwin- 
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nett  superior  court,  a  total  divorce  was  granted  her  from  the 
defendant,  the  present  plaintiff  in  error,  and  by  the  terms  of 
the  decree  the  custody  and  control  of  the  child  were  awarded 
to  her.  The  question  of  alimony  was  not  involved  or  passed 
upon  in  the  divorce  suit,  and  the  plaintiff  did  not  insist  upon 
any  judgment  therefor.  She  has  managed  to  support  the 
child  from  the  income  from  her  property  and  by  encroaching 
on  the  corpus  thereof  and  with  the  proceeds  of  her  labor. 
The  plaintiff  insists  that  the  defendant  *' reimburse  her  for 
what  she  has  paid  out  since  the  separation  [in  support  of  the 
child] ,  the  same  amounting  approximately  to  twelve  hundred 
dollars,"  and  alleges  that  the  defendant  is  able  to  do  so. 
The  plaintiff  filed  an  amendment  to  the  petition,  alleging  that 
''she  has  expended  since  the  divorce  was  granted  the  sum  of 
twelve  hundred  dollars  for  the  board  and  support  of  their 
child,  Fred,  the  same  being  expended  for  necessaries;  that 
said  necessaries  were  not  furnished  by  said  Oscar  Brown,  and 
she  was  compelled  to  furnish  them  in  order  to  maintain  said 
son ;  that  said  expenses  has  been  an  average  of  twenty  dollars 
per  month,  including  board,  clothing,  tuition,  medical  atten- 
tion, and  other  necessaries;  that  while  at  the  beginning  the 
expenses  was  possibly  less,  it  has  grown  with  his  age.'*  The 
defendant  filed  a  demurrer  on  the  ground  that  no  cause  of 
action  was  set  forth,  and  a  special  demurrer  on  the  ground 
''that  plaintiff  fails  to  specify  what  article  was  furnished  by 
her.''  After  the  plaintiff  filed  the  amendment  hereinbefore 
referred  to,  the  defendant  filed  a  demurrer  to  such  amend- 
ment and  to  the  petition  as  amended,  on  general  grounds,  and 
because  the  "petition  fails  to  state  what  the  other  necessaries 
are,  and  fails  to  state  what  expenses  were  incurred  for  tuition 
or  medical  services,  or  what  items  of  clothing  were  furnished, 
or  what  expenses  were  paid  for  board,  and  fails  to  itemize  or 
state  any  particulars  of  her  said  claim,  or  to  show  the  time 
when  or  to  whom  any  amounts  were  paid."  The  demurrers 
were  overruled.  A  verdict  was  rendered  for  the  plaintiff  for 
four  hundred  and  eighty  dollars,  and  a  motion  for  a  new  trial 
was  overruled.  The  defendant  excepted  to  each  of  these  rul- 
ings. 

1.  The  defendant  in  error  brought  suit  against  the  plaintifiE 
in  error  for  a  divorce  on  the  grounds  of  habitual  intoxication, 
and  obtained  a  verdict  and  decree  for  a  total  divorce.  In  the 
decree  the  custody  of  their  minor  child  was  awarded  to  the 
defendant  in  '^^^  error,  who  afterward  brought  this  suit 
fifrainst  the  plaintiff  in  error,  the  father  of  the  child,  for  an 
amount  expended  by  her  for  the  necessary  support  of  the 
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child,  and  obtained  a  verdict.  The  plaintiff  in  her  petition 
alleged :  ''Your  petitioner  did  not  insist  at  the  time  on  a  judg- 
ment for  alimony,  for  the  reason  that  the  said  Brown  prom- 
ised he  would  contribute  the  necessary  amount  to  pay  the 
expenses  of  their  child  and  could  do  this  better  without  a 
judgment  against  him  than  with  one."  This  together  with 
other  allegations  merely  gave  the  reason  why  the  plaintiff  did 
not,  in  the  divorce  proceedings,  seek  alimony  for  the  child; 
and  a  proper  construction  of  the  petition,  in  view  of  all  the 
allegations,  is  that  it  does  not  set  forth  a  suit  on  any  express 
promise  of  the  defendant  to  pay  her  for  any  support  she 
might  give  the  child  after  the  divorce  was  granted.  In  one 
of  the  grounds  of  the  amendment  to  the  motion  for  a  new 
trial  the  plaintiff  in  error  complains  that  the  court  committed 
error  in  charging  the  jury  as  follows:  "The  law  imposes  the 
obligation  upon  the  father  to  support  his  children  until  ma- 
jority ;  and  the  court  instructs  you  that  the  plaintiff  is  entitled 
to  recover,  can  recover  in  this  case,  against  the  defendant  for 
what  she  has  thus  expended."  In  another  ground  of  the 
amendment  to  the  motion  for  a  new  trial  the  plaintiff  in  error 
contends  that  the  court  committed  error  in  charging  the  jury 
as  follows:  **The  court  has  left  it  to  the  jury  to  determine 
whether  the  question  of  alimony  or  support  of  the  child  was 
passed  upon  and  adjudged  in  that  trial  [the  divorce  proceed- 
ing]. If  it  was  not,  the  court  instructs  you  that  anyone, 
including  the  mother,  who  had  furnished  a  support  for  the 
child,  would  have  a  right  of  action  against  the  father  for 
money  expended  therefor."  The  general  demurrer  filed  by 
the  defendant  and  the  assignments  of  error  upon  the  charges 
quoted  make  for  determination  the  question  as  to  whether  or 
not  a  wife,  who  has  obtained  a  verdict  and  decree  of  divorce 
from  her  husband,  where  the  custody  of  their  child  has  been 
awarded  her  in  the  decree,  and  the  question  as  to  the  support 
of  the  child  has  not  been  passed  on,  can  recover  from  the 
father  the  amount  expended  by  her  subsequently  to  the  decree, 
for  the  necessary  support  of  such  child.  If  the  wife  obtains 
a  total  divorce,  she  does  not  after  the  verdict  and  decree  sus- 
tain the  relation  of  wife  to  her  former  husband,  and  he  is  no 
longer  under  legal  obligation  to  support  '^^^  her,  except  such 
support  as  may  be  imposed  upon  him  in  the  divorce  proceed- 
ings- After  the  verdict  in  the  divorce  case,  the  husband  is 
not  liable  for  necessaries  furnished  by  third  persons  to  the 
divorced  wife,  nor  is  she  entitled  to  inherit  any  interest  in  his 
estate  when  he  dies.  A  divorce  between  the  husband  and  wife 
does  not  bar  the  children  from  being  heirs  of  the  deceased 
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father,  nor  is  there  anything  in  our  statute  relieving  such         i 
father  from  his  legal  obligation  to  support  his  children  simply  I 

because  there  has  been  a  divorce  granted  to  his  wife.    Civil 
Code,  section  2452,  gives  the  court,  in  divorce  proceedings,  the  ' 

right  to  award  the  custody  of  the  children  to  the  parent  not  ^ 

in  default;  but  under  this  section  the  court  may  award  the 
custody  to  persons  other  than  the  parents,  or  to  ''guardians 
appointed  by  the  ordinary."  The  father  is  primarily  entitled 
to  the  custody  of  his  children;  but  if  his  conduct  has  been 
such  as  not  to  entitle  him  to  their  custody,  and  to  cause  their 
custody  to  be  awarded  to  some  other  person  in  divorce  pro- 
ceedings, this  award  of  the  custody  to  another,  by  reason  of 
misconduct  on  the  part  of  the  father,  of  itself  does  not  re- 
lieve him  of  his  legal  obligation  to  support  his  children.  The 
fact  that  the  custody  of  the  children  has  been  awarded  to  the 
mother  does  not  change  this  rule.  The  fact  that  her  former 
relation  was  that  of  wife  to  the  father  of  the  children  could 
not  relieve  such  father  of  his  legal  obligations  to  his  children. 
Civil  Code,  section  2462,  is  as  follows:  '*If  the  jury,  on  the 
second  or  final  verdict,  find^in  favor  of  the  wife,  they  shall 
also,  in  providing  alimony  for  her,  specify  what  amount  the 
minor  children  shall  be  entitled  to  for  their  permanent  sup- 
port; and  in  what  manner,  how  often,  and  to  whom,  and  until 
when,  it  shall  be  paid ;  and  this  they  may  also  do  if,  from  any 
legal  cause,  the  wife  may  not  be  entitled  to  permanent 
alimony,  and  the  said  children  are  not  in  the  same  category; 
and  when  such  support  shall  be  thus  granted,  the  husband 
shall  likewise  not  be  liable  to  third  persons  for  necessaries 
furnished  the  children  embraced  in  said  verdict  who  shall  be 
therein  specified."  The  only  instance  in  which  it  is  provided 
in  this  section  that  the  father  is  relieved  of  liability  to  third 
persons  for  necessaries  furnished  the  child  is  ''when  such  sup- 
port shall  be  thus  granted,"  meaning  when  support  is  pro- 
vided for  the  children  in  the  verdict  and  decree  in  the  divorce 
proceeding.  Civil  Code,  section  2469,  provides:  "Until  such 
provision  ''*®  is  made,  voluntarily,  or  by  decree  or  order  of 
the  court,  the  husband  shall  be  liable  to  third  persons  for  the 
board  and  support  of  the  wife,  and  for  all  necessaries  fur- 
nished to  her,  or  for  the  benefit  of  his  children  in  her 
custody."  Where,  because  of  the  misconduct  of  the  husband, 
a  divorce  is  granted  to  the  wife  and  the  custody  of  the  chil- 
dren  awarded  to  her,  and  no  support  by  way  of  alimony  ia 
provided  for  the  children  in  the  divorce  proceedings,  we  know 
of  no  law  relieving  the  father  of  his  legal  obligation  to  sup- 
port the  children,  or  of  his  liability  for  necessaries  furnished 
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them  by  third  persons.  The  wife  stands  as  such  third  person, 
and  can  recover  from  the  father  for  the  proper  support 
furnished  his  children  by  her  after  the  divorce  proceedings, 
even  though  the  custody  of  the  children  was  awarded  to  her. 
The  legal  obligation  of  the  father  to  support  his  children,  and 
his  Uability  to  third  persons  for  proper  support  furnished 
the  children,  exists  after  as  well  as  before  a  decree  of  divorce 
granted  the  wife  because  of  the  misconduct  of  the  husband, 
where  no  support  for  the  children  is  provided  for  in  the 
divorce  proceedings;  and  where,  in  such  proceedings,  the 
custody  of  the  children  is  awarded  to  the  mother  and  she  fur- 
nishes proper  support  to  the  children,  she  can  recover  from 
the  father,  on  account  of  expenditures  made  by  her,  an 
amount  to  be  determined  under  all  the  facts  and  circum- 
stances in  the  case. 

There  is  much  conflict  in  the  authorities  on  this  question, 
and  some  courts  hold  that  the  father  is  not  liable  to  the 
mother  for  expenditures  made  by  her  in  support  of  the  chil- 
dren under  such  circumstances.  A  majority  of  the  au- 
thorities, however,  seem  to  be  in  accord  with  the  view  which 
we  entertain  and  have  hereinabove  expressed,  to  the  effect 
that  the  father  is  liable.  One  of  the  reasons  given  in  the  au- 
thorities holding  the  contrary  view  why  the  father  is  not 
liable  is  that  support  and  service  are  reciprocal  duties,  and 
that  the  father  cannot  be  liable  for  the  support  of  his  children 
when  he  loses  their  service  by  reason  of  their  being  awarded 
to  the  mother.  We  do  not  think,  however,  this  argument  is 
sound;  because  the  services  of  the  children  are  lost  to  the 
father  by  reason  of  his  wrongful  act,  if  the  divorce  is  granted 
because  of  his  misconduct,  and  the  court  only  acts  to  protect 
them  in  taking  them  from  him  and  awarding  them  to  the 
mother;  and  it  would  not  be  proper  to  allow  the  father  to  be 
relieved  of  liability  for  necessary  support  furnished  his  chil- 
dren because  of  his  own  wrongful  conduct.  ''^''  The  view 
just  stated  is  very  concisely  set  forth  in  the  case  of  Dolloff  v. 
DoUoflf,  67  N.  H.  512,  38  Atl.  19,  in  the  following  language : 
**Nor  is  it  material  that  the  plaintiff  was  awarded  alimony  to 
the  amount  of  six  hundred  dollars.  Alimony,  in  its  proper 
signification,  is  not  maintenance  to  the  children,  but  to  the 
wife;  and  when  no  order  is  made  for  the  children's  main- 
tenance upon  the  allowance  of  alimony  with  custody  of 
children,  the  father's  obligation  to  support  them  is  in  no  wise 
affected.  In  brief,  when  the  father  has  been  found,  by  a 
judicial  decree  like  the  one  in  this  case,  to  be  an  unfit  person 
to  exercise  parental  control,  by  reason  of  his  own  voluntary 
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misconduct,  the  law  does  not  allow  him  to  convert  such  mis- 
conduct into  a  shield  against  his  parental  liability."  Another 
reason  given  in  this  line  of  cases  for  holding  that  the  father 
is  not  liable  is,  that  when  the  children  are  awarded  to  the 
mother  without  any  provision  for  their  support,  it  is  to  be 
presumed  that  the  court  made  such  provision  for  their  sup- 
port as  was  necessary,  and  that  the  decree  is  conclusive  as  to 
the  father  not  being  under  any  obligation  for  their  support 
after  the  decree,  unless  such  decree  is  afterward  modified  by 
continued  proceedings  in  the  original  action.  It  would  seem 
that  if  it  is  proper  for  any  presumption  at  all  to  be  had  in 
such  a  case,  it  would  be  that  the  court  omitted  to  make  any 
provision  for  the  support  of  the  children  in  the  decree,  be- 
cause it  was  deemed  proper  to  leave  the  obligation  to  support 
his  children  where  it  legally  and  ordinarily  belonged,  to  wit, 
with  the  father,  until  there  was  some  legal  proceeding  in  re- 
gard thereto.  In  14  Cyc.  812,  it  is  said:  ''At  common  law 
the  father  retnains  primarily  liable  for  the  support  of  the 
children  of  the  marriage  as  well  after  as  before  a  divorce. ' '  We 
know  no  statute  in  this  state  changing  this  conunon-law  rule. 
In  the  case  of  Spencer  v.  Spencer,  97  Minn.  56,  114  Am.  St. 
Rep.  695, 105  N.  W.  483, 2  L.  R.  A.,  N.  S.,  851, 7  Ann.  Cas.  901, 
it  was  held:  ''The  legal  obligation  of  a  father  for  the  support 
of  his  minor  children  is  not  impaired  by  a  decree  of  divorce 
at*  the  suit  of  his  wife  for  his  misconduct,  which  gives  the 
custody  of  the  children  to  her,  but  is  silent  as  to  their  support. 
If  he  refuses  or  neglects  to  support  them,  under  such  circum- 
stances, the  mother  may  recover  from  him,  in  an  original 
action,  a  reasonable  sum  for  necessaries  furnished  for  their 
support,  after  such  decree.  The  law  implies  a  promise,  on  his 
part,  to  '^*®  pay  for  such  necessaries."  In  this  connection, 
see  the  cases  cited  in  the  note  to  this  case  in  114  Am.  St. 
Rep.y  above  cited;  also  notes  to  the  same  case  in  7  -Ann. 
Cas.  903.  See,  also,  Seely  v.  Seely,  116  Mo.  App.  362,  91 
S.  W.  979;  DolloflE  v.  DoUoff,  67  N.  H.  512,  38  Atl.  19;  Ditmar 
V.  Ditmar,  27  Wash.  13,  91  Am.  St.  Rep.  817,  67  Pac.  353; 
Zilley  V.  Dunwiddie,  98  Wis.  428,  67  Am.  St.  Rep.  820,  74  N. 
W.  126,  40  L.  R.  A.  579 ;  Graham  v.  Graham,  38  Colo.  453,  88 
Pac.  852,  8  L.  R.  A.,  N.  S.,  1270 ;  12  Ann.  Cas.  137 ;  2  Bishop 
on  Marriage,  Divorce  and  Separation,  sec.  1223 ;  14  Cyc.  812. 
In  order  for  the  wife  to  recover  the  amount  expended  by  her 
for  such  support,  where  no  provision  for  the  support  of  the 
children  was  made  in  the  divorce  proceedings,  we  do  not  think 
it  necessary,  if  proper,  to  institute  any  proceeding  in  the 
original  case  in  which  the  divorce  was  granted  her  and  the 
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children  awarded  her;  but  she  oould  bring  an  independent 
snit  for  such  recoveiy.  In  such  a  case  there  is  no  order  for 
maintenance  of  the  children  to  review.  In  this  connection, 
see  Seely  v.  Seely,  116  Mo.  App.  362,  91  S.  W.  979.  In  the 
case  of  Maddox  y.  Patterson,  80  Ga.  719,  6  S.  E.  581,  it  was 
hdd,  where  the  wife  had  been  granted  a  total  divorce  and  the 
custody  of  the  children,  with  no  order  for  alimony  for  either, 
that  the  minor  child  was  entitled  to  an  allowance  of  a  year's 
support  out  of  the  estate  of  the  deceased  father,  under  the 
facts  of  that  case;  and  on  page  721,  Chief  Justice  Bleckley, 
in  rendering  the  opinion,  said:  ''The  judgment  of  divorce  did 
not  grant  alimony,  either  permanent  or  temporary,  to  the  wife 
or  the  child;  and,  so  far  as  appears,  there  was  no  discharge 
of  the  father  from  his  liability  to  support  his  child."  If  a 
minor  child,  under  such  circumstances,  was  entitled  to  A  year's 
support  out  of  the  estate  of  the  deceased  father,  we  see  no 
good  reason  why  he  should  not  be  entitled  to  a  yearly  support 
from  the  father  while  in  life. 

The  defendant,  in  his  motion  for  a  new  trial,  assigns  as 
error  a  part  of  the  charge  quoted  in  the  beginning  of  this 
opinion,  because  the  court  gave  instructions  that  it  was  for 
the  jury  to  determine  whether  the  question  of  alimony  or  sup- 
port for  the  child  was  passed  upon  and  adjudged  in  the  trial 
for  divorce.  The  record  discloses  the  fact  that  this  question 
was  not  passed  upon  in  the  divorce  proceeding,  and  this  fact 
is  not  disputed  or  in  doubt ;  and  we  therefore  do  not  see  how 
the  defendant  was  harmed  by  the  charge  to  which  reference  is 
made. 

''^^  We  do  not  mean  to  hold  that  in  an  action  by  the  wife 
for  the  recovery  of  expenditures  made  by  her  for  the  support 
of  the  child  after  she  obtains  a  divorce  and  an  award  of  the 
custody  of  the  child,  it  would  not  be  a  good  defense  for  the 
husband  to  show,  as  plaintiff  in  error  contends,  that  in  con- 
sideration of  his  withdrawing  any  objections  to  the  award  of 
the  custody  of  the  child  to  her,  she  agreed  to  thereafter  sup- 
port the  child  and  to  relieve  him  from  any  liability  for  its 
support. 

2.  The  plaintiff  in  her  petition,  or  in  the  amendment 
thereto,  did  not  set  forth  with  proper  particularity  the  ex- 
penditures made  by  her  in  the  support  which  she  alleges  she 
gave  the  child.  We  think  the  special  demurrer  to  this  part 
of  the  petition  and  the  amendment  thereto  should  have  been 
sustained.  In  a  suit  against  the  father  by  the  mother  for 
expenditures  made  by  her  in  the  proper  support  of  the  child 
it  was  proper  that  the  defendant  be  made  acquainted  with  such 
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items  of  exp^ise,  in  order  that  he  might  be  enabled  to  prop- 
erly prepare  hia  defense,  both  on  the  question  as  to  whether 
or  not  such  expenses  were  for  the  proper  support  of  the  child, 
and  whether  or  not  they  were  actually  made.  The  amend- 
ment alleges  that  ''said  expenses  has  been  an  average  of 
twenty  dollars  per  month,  including  board,  clothing,  tuition, 
medical  attention,  and  other  necessaries;  that  while  at  the 
beginning  the  expenses  was  possibly  less,  it  has  grown  with 
his  age."  This  allegation  did  not  properly  set  forth  the 
different  items  of  expense  incurred,  nor  did  any  allegation,  in 
the  petition  or  amendment  thereto  do  this,  and  the  special  de- 
murrer should  have  been  sustained.  The  error  in  failing  to 
sustain  such  demurrer  requires  a  reversal:  Kilkenny  Planta- 
tion V.  Furber,  130  Oa.  492,  61  S.  E.  13.  No  other  question 
referred  to  in  the  brief  of  counsel  for  the  plaintiff  in  error 
involves  error  requiring  a  new  triaL 
Judgment  reversed. 

All  the  justices  concur. 


TTie  Duty  of  a  Father  to  Support  a  Child  Awarded  to  the  Mother 
hj  a  decree  of  divoree  ailent  aa  to  the  maintenance  of  the  child  is 
considered  in  Spencer  y.  Spencer,  97  Minn.  56,  114  Am.  St.  Bep.  695, 
and  note. 
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STATE  V.  DBRRY. 

[171  Ind.  18,  85  N.  £.  765.] 

OAMINQ  DEVI0E8 — ^Destnietion  Without  Tcrmal  PetitloiL — 

Where  gaming  devices  are  seized  tinder  a  search-warrant  issued  hy 
a  justice  of  the  peace  and  are  turned  over  to  the  sheriff,  the  justice 
has  authority  to  determine  whether  thej  were  used  for  gaming  pur- 
poies,  and  if  so,  to  order  their  destruction  without  any  formal  petition 
therefor,     (p.  239.) 

OAMINO  DEVI0E8 — Siumnary  DestmctioiL — The  Owner  of 
tah  Articles  as  slot-machines  and  gaming-tables,  which  may  be  used 
for  a  lawful  as  well  as  for  an  unlawful  purpose,  has  a  constitutional 
right  to  notice  and  hearing  before  a  court  may  condemn  them  to 
destruction.  .  (p.  240.) 

GAMDfO  DEVICES— Bnmniary  Destmctioii.— It  is  the  Use  of 

nieh  articles  as  slot-machines  and  gaming-tables  as  a  means  of  accom- 
piishing  unlawful  acts,  and  not  the  articles  themselves,  which  the 
Uw  condemns.  Hence  if  the  court  finds  that  when  they  were  seized 
under  a  search-warrant  they  were  being  used  for  an  unlawful  pur- 
pose, it  may  order  their  destruction;  but  if  it  finds  that  they  were 
not  being  so  held  or  used,  it  should  order  their  restoration  to  the 
oirner.     (pp.  241,  243.) 

8EAB0H-WABBANT. — A  Search-warrant  may  be  Inyoked 
only  in  furtherance  of  public  prosecutions,     (p.  241.) 

8EAE0H-WASBAKT — Issuance  for  Oaming  Devices. — ^Before 
a  justice  of  the  peace  has  authority  to  issue  a  search-warrant  for  slot- 
machines  and  gaming-tables  he  must  be  informed  not  only  that  the 
artieles  are  kept  for  unlawful  gaming,  but  advised  under  oath  of 
the  nature  of  the  offense  that  has  been  committed  by  their  use. 
(pi  242.)  ^ 

SEABOH-WASBAKT — ^When  may  be  Issued  for  Oaming  De- 
▼leas. — To  justify  a  warrant  for  a  seizure  of  slot-machines  and  gaming- 
tables their  unlawful  use,  actual  or  designed,  must  be  alleged  and 
shown  by  the  state,     (p.  242.) 

OAMINO  DEVICES — Snnmiary  Destruction. — ^Devices  TTsed  in 
Oiadnc  and  seized  under  a  search-warrant  ma/  be  destroyed  by  order 
of  eoim,  irrespective  of  whether  there  has  been  any  prosecution 
against  the  owner,     (p.  243.) 

APPEAL. — ^A  Judgment,  to  be  Final,  must  Dispose  of  the  Oaae 

as  to  all  parties  and  the  whole  subject  matter  in  dispute;  it  is  the 
ultimate  determination  of  the  court  upon  the  whole  controversy  in 
the  action,     (p.  243.) 

(237) 
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James  Bingham,  attorney  general,  Edward  M.  White,  H.  M. 
Dowling,  A.  Q.  Gavins  and  George  W.  McMahan,  for  tiie 
state. 

George  Shirts  and  Will  H.  Talbott,  for  the  appellee. 

*»  HADLEY,  J.  On  July  3,  1906,  on  an  affidavit  ffled 
before  a  justice  of  the  peace  of  Paoli  township,  charging  that 
certain  named  articles  of  gaming  apparatus  were  being  used 
in  a  specified  building  for  unlawful  gaming,  a  search-warrant 
was  issued  to  the  constable,  who,  under  the  writ,  seized  and 
brought  before  the  justice  thirty-four  slot-machines,  ten 
roulette  tables,  three  Klondike  tables,  three  faro  tables,  six 
poker  tables,  one  West  Baden  club  table,  one  keno  outfit,  two 
packages  of  chips  and  five  hundred  and  eighty-eight  dollars 
and  eighty-five  cents  cash,  found  in  the  slot  machines — all  of 
which  articles,  as  alleged  by  the  state  and  admitted  by  ap- 
pellee, belonged  to  the  latter.  The  justice  at  once  turned  said 
articles  over  to  the  sheriff  of  the  county.  On  the  same  day 
an  affidavit  was  filed  before  said  justice  charging  appellee  and 
another  with  keeping  all  of  *®  said  articles  for  unlawfxd  pur- 
poses, and  appellee  was  arrested  on  said  charge  and  gave  bond 
for  his  appearance  for  trial.  July  31st,  the  venue  of  the 
prosecution  was  changed  to  a  justice  of  the  peace  of  Orange- 
ville  township,  and  while  there  pending  trial  the  state,  by  the 
attorney  general,  filed  before  said  last-named  justice  a  peti- 
tion for  an  order  for  the  destruction  of  said  seized  articles. 
Appellee  and  one  Charles  were  made  parties  to  the  petition  to 
destroy,  and,  after  notice,  appellee  appeared  and  filed  a  plea 
in  abatement.  The  trial  resulted  in  an  order  to  the  sheriff 
completely  to  destroy  the  seized  articles,  except  the  cash, 
which  he  was  ordered  to  turn  over  to  appellee  as  the  own^. 
The  cause  was  then  appealed  to  the  circuit  court,  where  the 
state's  motion  to  destroy  was  overruled,  and  it  was  ordered 
that  the  articles  remain  in  the  hands  of  the  sheriff  until  dis- 
posed of  according  to  law,  and  that  the  cash  be  delivered  to 
Derry.  The  state's  motion  for  a  new  trial,  because  the  de- 
cision was  not  sustained  by  sufficient  evidence  and  was  con- 
trary to  law,  was  overruled,  and  the  state  appeals. 

At  the  outset  we  encounter  appellee's  motion  to  dismiss  the 
appeal,  because,  among  other  reasons;  the  ruling  appealed 
from  was  not  a  final  judgment,  and  hence  not  appealable. 

The  vital  question  in  the  case  is  whether,  under  our  stat- 
utes, the  articles  described  in  the  petition  to  destroy  were 
kept  for  gaming  purposes,  or  permitted  to  be  used  for  unlaw- 
ful gaming.  The  right  to  destroy  depended  wholly  upon  a 
solution  of  this  question. 
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The  attorney  general  proceeds  upon  the  theory  that  the 
articles  in  controversy — obviously  gaming  devices — are  nox- 
ioiis  i>er  se,  and  therefore  under  legal  condemnation,  and, 
being  in  the  custody  of  the  law,  should  be  destroyed  without 
further  evidence. 

It  is  alleged  in  the  petition  that  all  of  said  articles  are 
gaming  devices,  and  were  found  in  the  possession  of  the  de- 
fendant, who  claimed  to  be,  and  who  was  in  fact,  the  owner 
**  thereof ;  that  the  defendant  had  been  charged  with  keeping 
and  exhibiting  said  articles  contrary  to  the  laws  of  Indiana, 
and  was  under  bond  for  trial  on  said  charge,  but  as  yet  had 
not  been  tried  thereon.  "Wherefore,"  it  is  concluded,  *Hhe 
state  of  Indiana,  petitioner  herein,  charges  that  said  articles 
and  things  are  gaming  devices,  and  as  such  should  be  com- 
pletely destroyed  by  the  sheriff  of  Orange  county,"  and  a 
prayer  for  such  an  order  is  made.  It  is  nowhere  alleged  in 
the  petition  that  the  articles  were  kept  or  used  for  unlaw- 
ful gaming,  or  for  any  other  illegal  purpose.  If  the  statute 
required,  which  we  think  it  does  not,  the  filing  of  a  formal 
petition  disclosing  a  legal  right  to  destroy  the  property,  we 
should  be  compelled  to  hold  the  one  before  us  insufficient. 

It  is  enough  to  suggest  that  by  the  fundamental  law  no 
one  may  be  deprived  of  anything  the  law  recognizes  as  prop- 
erty without  notice  and  an  opportunity  to  defend.  There 
are,  however,  some  things,  having  a  commercial  value,  which, 
from  their  very  nature,  are  under  legal  condemnation,  and 
which  the  law  pursues  rather  than  protects,  because  of  their 
pernicious  effect  upon  the  public  health  and  morals;  for  in- 
stance, counterfeit  money,  obscene  pictures,  vile  books,  and 
the  like.  Such  things  are  regarded  by  the  law  as  mala  per 
se,  because  there  is  no  condition  or  circumstance  under  which 
they  may  come  to  the  possession  or  attention  of  the  individual 
without  tending  to  the  corruption  and  prejudice  of  the  public 
morals  and  welfare.  Such  articles  cannot  be  kept,  used  or 
exhibited  for  any  useful  or  innocent  purpose.  Burglars'  tools 
and  counterfeiting  apparatus  are  generally  put  in  the  same 
class.  Being  inherently  evil,  no  absolute  dominion  or  prop- 
erty right  can  exist  in  them,  and,  outside  the  statute,  courts 
have  authority,  under  their  police  powers,  to  destroy  them 
for  the  protection  of  society:  State  v.  Robbins  (1890),  124 
Ind.  308,  24  N.  E.  978,  8  L.  R.  A.  438 ;  Spalding  v.  Preston 
(1848),  21  Vt  9,  50  Am.  Dec.  68;  Commonwealth  ^2  y.  Coffee 
(1857),  9  Gray,  139;  Board  etc.  v.  Wagner  (1901),  93  Md. 
182,  86  Am.  St.  Rep.  423,  48  Atl.  455,  52  L.  R.  A.  775. 

**There  are  other  articles,"  says  Mitchell,  J.,  in  State  v. 
Bobbins,  124  Ind.  308,  24  N.  B.  978,  ** which  are  not  in  and 
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of  themselves  nuisanceB,  which  may  be  used  for  an  illegal  or 
immoral  purpose,  and  which  may  yet  be  regarded  as  prop- 
erty. It  may  be  a  question  whether  implements  or  articles 
seized  in  a  particular  case  are  honest,  lawful  tools,  or  things 
for  innocent  amusement,  or  whether  they  are  devices  for 
counterfeiting,  burglars'  tools,  or  apparatus  for  gambling. 
....  Oaming  apparatus  may  be  made  of  valuable  material, 
ci^pable  in  some  other  form  of  being  applied  to  useful  and 
lawful  purposes,  or  it  may  be  used  for  innocent  and  harmless 
amusement  in  the  form  in  which  it  exists.  It  cannot  always 
be  determined  by  inspection,  or  declared  as  matter  of  law, 
that  articles  used  for  the  illegal  and  immoral  purpose  of  gam- 
ing may  not  also  be  used  for  innocent  and  lawful  purposes,  or 
that  in  honest  hands  they  may  not  constitute  lawful  mer- 
chandise." 

The  articles  involved  in  this  appeal  are  described  as  slot- 
machines,  variously  named  tables  and  chips.  All  these  arti- 
cles are  suitable  for,  and  may  be  employed  in,  unlawful  gam- 
ing. There  are  many  other  things,  as  playing-cards^  billiard- 
tables,  and  even  race-horses,  that  are  suitable,  and  are  often 
used,  as  gambling  devices.  According  to  the  testimony  of  the 
state's  witness  in  this  case,  all  the  articles  in  the  possession  of 
the  sheriff  are  also  fit,  and  may  be  used,  for  innocent  and 
harmless  amusement,  for  household  furniture,  and  for  other 
lawful  and  beneficial  purposes.  The  ownership,  possession 
and  use  of  such  things  are  not  prohibited  by  law.  Their 
manufacture  is  not  forbidden.  They  are  treated  as  ordinary 
articles  of  merchandise,  may  be  stored  in  warehouses,  exposed 
for  sale,  purchased  and  used  in  the  family  or  hall  as  furniture, 
may  be  used  for  innocent  amusement,  kept  as  curiosities  and 
used  for  purposes  ^  other  than  unlawful  gaming.  None  of 
the  articles  mentioned  are  innately  vicious,  as  lascivious  books 
and  pictures.  Being  capable  of  two  uses— one  lawful  and  the 
other  unlawful — ^neither  ministerial  officers  nor  courts  can, 
upon  mere  view,  deprive  them  of  their  characteristics  as 
property,  and  put  them  under  legal  condemnation.  Such  a 
proceeding  would  be  clearly  unconstitutional:  See  Cooley*s 
Constitutional  Limitations,  7th  ed.,  431;  State  v.  Bobbins, 
124  Ind.  308,  24  N.  E.  978;  Wagner  v.  Upshur  (1902),  95 
Md.  519,  93  Am.  St.  Rep.  412,  52  Atl.  509 ;  Lowry  v.  Rain- 
water (1879),  70  Mo.  152,  35  Am.  Rep.  420;  Sullivan  v.  City 
of  Oneida  (1871),  61  111.  242;  Daniels  v.  Homer  (1905),  139 
N.  C.  219,  51  S.  E.  992,  3  L.  R.  A.,  N.  S.,  997;  Woods  v. 
Cottrell  (1904),  55  W.  Va.  476,  104  Am.  St.  Rep.  1004,  47 
S.  E.  275,  65  L.  R.  A.  616,  2  Ann.  Cas.  933;  20  Cyc.  920. 
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It  is  the  use  of  such  articles  as  a  means  of  aceomplishing 
unlawful  acts,  and  not  the  articles  themselves,  that  the  law 
condemns.  The  statute  clearly  proceeds  on  this  theory.  It 
is  provided  by  section  565  of  the  public  offenses  act  of  1905 
(Acts  1905,  pp.  584,  718,  Burns'  Rev.  Stats.  1908,  sec.  2474) 
that  **  whoever  keeps  or  exhibits  for  gain,  or  to  win  or  gain 
money  or  other  property,  any  gaming-table,  ....  gambling 
apparatus,  device,  table  or  machine  ....  for  the  purpose  of 
betting  or  gaming,  or  allows  the  same  to  be  used  for  any  such 
purpose,  shall,  on  conviction,  be  fined,"  etc.  The  statute  was 
enacted  in  1881 :  Rev.  Stats.  1881,  sec.  2086.  It  was  reviewed 
and  interpreted  by  this  court  (State  v.  Robbins,  124  Ind.  308, 
24  N.  E.  978)  in  1890,  fifteen  years  before  the  legislature 
readopted  the  section  in  identically  the  same  terms  by  the  act 
of  1905,  supra,  presumably  intending  that  the  same  shall  be 
administered  in  the  sense  attributed  to  it  by  this  court  in  th% 
case  of  State  v.  Robbins.  It  is  expressly  recognized  in  the 
case  just  cited  that  such  articles  as  we  have  under  considera- 
tion may  be  possessed,  owned  and  enjoyed  as  property,  within 
the  limitations  imposed  by  the  statute.  '*In  many  instances," 
says  the  court,  ''property  ^^  may,  or  may  not,  exist  in  a 
thing,  according  to  the  use  to  which  it  is  or  may  be  applied, 
or  the  purpose  for  which  it  is  kept  or  exhibited." 

The  same  principle  runs  through  the  search-warrant  stat- 
ute which  fonns  the  basis  of  this  proceeding.  This  statute 
is  sustained  under  the  federal  constitution  (fourth  amend- 
ment), forbidding  unreasonable  search  and  seizure,  only  as  a 
necessary  means  in  the  suppression  of  crime  and  the  detection 
and  punishment  of  criminals,  and  is  required  to  be  cautiously 
framed  and  strictly  construed.  Neither  at  common  law  nor 
under  the  statute  is  such  process  available  to  individuals  in 
the  course  of  civil  proceedings,  nor  for  the  maintenance  of  any 
mere  private  right.  It  may  only  be  invoked  in  the  furtherance 
of  public  prosecutions:  Robinson  v.  Richardson  (1859),  13 
Gray  (Mass.),  454;  Lippman  v.  People  (1898),  175  111.  101, 
51  N.  E.  872 ;  25  Am.  &  Eng.  Bncy.  of  Law,  2d  ed.,  145.  It 
is  apparent  that  the  legislature  had  this  view  of  the  subject 
when  it  enacted  the  following:  '* Justices  of  the  peace  may 
issue  warrants  to  search  any  house  or  place:  ....  Fourth. 
For  any  gaming-table,  establishment,  device  or  apparatus 
kept  for  the  purpose  of  unlawful  gaming,  or  to  win  or  gain 
money  or  other  property":  Acts  1905,  p.  584,  sec.  56;  Burns' 
Rev.  Stats.    1908,  sec.  1923. 

A  justice  of  the  peace  has  no  right  arbitrarily  to  issue  the 
warrant  here  provided.     He  must  require  a  prima  facie  case 
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to  be  made  by  some  responsible  person  before  he  bas  any 
power  to  authorise  the  inyasion  of  private  property.  Section 
57  of  last-named  act  (Bnms'  Rev.  Stats.  1908,  sec.  1924) 
provides:  ''No  warrant  for  search  shall  be  issned  until  there 
is  filed  with  the  justice  an  affidavit,  particularly  describing 
the  house  or  place  to  be  searched,  and  the  things  to  be  searched 
for,  and  alleging  substantially  the  offense  in  relaticm  thereto.'' 

By  these  statutes  we  note:  (1)  That  the  property  in  con- 
troversy could  have  been  legally  seized  by  a  search-warrant 
^^  only  on  the  ground  that  the  same  was  kept  or  used  for  the 
purpose  of  unlawful  gaming;  and  (2)  that  before  the  justice 
has  any  jurisdiction — ^that  is,  any  authority  to  issue  the  war- 
rant— ^it  is  necessary  for  him  to  be  informed  not  only  that 
the  articles  were  kept  for  unlawful  gaming,  but  advised,  under 
oath,  of  the  nature  of  the  offense  that  had  been  committed 
by  their  use. 

The  innocent  i>ossession  and  proper  use  of  the  articles  were 
under  the  protection  of  the  law ;  and  to  justify  the  search  and 
'seizure,  their  unlawful  use,  actual  or  designed,  must  be  alleged 
and  shown  by  the  state.  So  in  the  final  disposition  of  the 
goods  in  controversy,  their  use,  before  the  seizure,  becomes  the 
pivotal  question  for  decision  by  a  court  that  has  authority  to 
determine  fully  and  finally  whether  said  articles  had  been 
kept  for  illegal  purposes — ^in  other  words,  a  court  of  criminal 
jurisdiction,  with  power  to  enforce  the  penalty,  if  guilty,, 
and  to  restore  the  property  to  the  owner  if  innocently  heldr 
Wagner  v.  Upshur,  95  Md.  519,  93  Am.  St.  Rep.  412,  52  Atl. 
509 ;  25  Am.  A  Eng.  Ency.  of  Law,  2d  ed.,  146. 

The  attorney  general  relies  on  the  act  of  1907  (Acts  1907,. 
p.  661;  Bums'  Rev.  Stats.  1908,  sees.  1926-1928),  which  act 
amends  sections  59  and  60  of  the  act  of  1905,  supra,  and  adds 
a  new  section  on  the  same  subject. 

It  is  enacted  by  said  amended  section  60  that  the  sheriff* 
so  receiving  slot-machines,  gaming-tables,  or  any  other  gaming 
apparatus,  of  anj  kind  or  description,  seized  under  a  search- 
warrant,  shall  forthwith  destroy  the  same,  if  ordered  to  da 
so  by  the  court,  such  order  to  be  made  only  after  ten  days' 
notice  to  the  person  in  whose  possession  such  property  was- 
found,  or  to  the  owner,  if  he  be  known,  and  an  opportunity 
afforded  him  for  a  hearing.  The  new  section  (section  1928,. 
supra)  provides  that  where  property  described  in  said  section 
60  shall  be  delivered  by  the  justice  to  the  sheriff,  the  justice 
shall,  without  waiting  for  the  trial  of  the  defendant  on  the 
charge  of  keeping  a  gambling  place,  order  the  sheriff  to 
destroy  said  property  forthwith,  as  provided  *•  in  said  see- 
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tion ;  that  is,  the  sheriff  shall  forthwith  destroy  the  property 
after  the  court  has  ordered  him  to  do  so. 

By  this  new  and  amendatory  legislation  two  things  were 
clearly  intended:  (1)  That  no  one's  property  shall  be  de- 
stroyed in  a  search-warrant  proceeding  until  the  owner,  or 
person  in  possession,  shall  have  notice  and  an  opportunity  to 
be  heard  in  contesting  the  ground  on  which  the  destruction 
is  claimed;  and  (2)  that  a  proceeding  in  the  nature  of  a 
libel  against  the  property  seized  may  be  maintained  by  the 
state,  and  the  legal  status  of  the  articles  finally  determined 
in  a  proceeding  separate  and  distinct  from  a  prosecution 
against  the  owner,  charged  with  keeping  the  articles  for  un- 
lawful gaming.  Indeed,  we  perceive  no  reason  why  a  judg- 
ment of  condemnation  may  not  be  rendered  against  the 
seized  articles,  without  stopping  to  inquire  whether  a  prose- 
cution has  been  commenced  against  the  person  who  tainted 
the  property  by  subjecting  it  to  improper  use.  In  such  a 
proceeding  it  is  not  material  who  kept  the  articles  or  was 
misusing  them.  The  fact  that  they  are  gaming  devices,  and, 
when  seized,  are  being  used  or  kept  for  unlawful  gaming,  is 
sufficient  to  send  them  under  the  sheriff's  az.  In  this  pro- 
ceeding it  was  the  duty  of  the  court  on  the  hearing  to  ascer- 
tain and  definitely  decide  whether  the  articles  in  the  hands 
of  the  sheriff  were,  when  seized,  being  used  or  kept  for  illegal 
purposes,  and  if  the  finding  was  in  the  affirmative  to  order 
the  things  destroyed,  and  if  in  the  negative  to  order  their 
restoration  to  the  owner  or  person  in  possession,  and  thus  put 
^n  end  to  the  controversy. 

An  appeal  can  be  taken  only  from  a  final  judgment:  Burns' 
Bev.  Stats.  1908,  sec.  671;  Rev.  Stats.  1881,  sec.  632.  *'A 
final  judgment  is  the  ultimate  determination  of  the  court 
upon  the  whole  controversy  in  the  action":  Pfeiffer  v.  Crane 
(1883),  89  Ind.  485.  And  see  Mak-Saw-Ba  Club  v.  Coffin 
(1907),  169  Ind.  204,  82  N.  E.  461,  and  authorities  cited. 
The  general  rule  is  that  a  judgment,  to  be  final,  must  dispose 
of  the  case  as  to  all  the  parties  and  the  whole  subject  matter 
in  •^  dispute:  Terre  Haute  etc.  R.  Co.  v.  Indianapolis  etc. 
Traction  Co.  (1906),  167  Ind.  193,  78  N.  E.  661. 

In  Elliott  on  Appellate  Procedure,  section  83,  it  is  said: 
''No  order  is  final  in  such  a  sense  as  to  constitute  a  final  judg- 
ment unless  it  disposes  of  the  main  case  so  far  as  there  is 
power  in  the  trial  court  to  decide  upon  the  questions  pre- 
sented by  the  issues,  no  matter  how  clearly  and  decisively  the 
order  may  indicate  what  the  ultimate  judgment  will  be. 
Until  there  is  an  ultimate  judgment  the  case  is  not  finally 
disposed  of." 
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''An  order  of  the  court,  made  in  the  progress  of  the  cause, 
requiring  something  to  be  done  or  observed,  but  not  deter- 
mining the  controversy,  is  an  interlocutory  order":  Pfeiffer 
V.  Crane,  89  Ind.  485.  And  see  Home  etc.  Power  Co.  v. 
Globe  Tissue  Paper  Co.  (1896),  145  Ind.  174,  44  N.  E.  191. 

The  order  or  judgment  appealed  from  is  in  these  words: 
''It  is  therefore  considered  and  adjudged  by  the  court  that 
the  state  of  Indiana's  petition  and  motion  to  destroy  the 
gambling  devices,  in  said  petition  described,  be  overruled, 
and  that  the  property  in  question  remain  in  the  custody  of 
the  sheriff  of  Orange  county,  in  the  state  of  Indiana,  until 
ordered  destroyed  by  due  course  of  law.  It  is  further  con- 
sidered and  adjudged  by  the  court  that  the  money  in  ques- 
tion, to  wit,  the  sum  of  five  hundred  and  eighty-eight  dol- 
lars and  eighty-five  cents,  now  in  the  hands  of  the  sheriff  of 
Orange  county,  in  the  state  of  Indiana,  and  taken  from  the 
slot-machines,  alleged  to  be  the  property  of  the  defendant, 
Thomas  Q.  Derry,  is  the  property  of  said  Thomas  G.  Derry, 
and  the  said  sheriff  is  ordered  and  directed  to  turn  the  same 
over  to  said  Thomas  G.  Derry." 

It  will  be  noted  that  the  order  does  not  pretend  to  make 
a  final  disposition  of  the  case.  There  is  no  order  for  the  de- 
struction of  the  property,  and  none  for  its  return  to  the 
owner.  ,  The  order  left  the  status  of  the  controverted  prop- 
erty precisely  as  it  was  before  the  hearing.  In  effect  it 
amounts  to  an  interlocutory  order  of  postponement  of  the 
question.  The  power  to  decide  whether  the  property  had 
been  forfeited  implies  judicial  discretion,  and  also  the  power 
**  to  continue  or  delay  the  hearing  until  such  time  as  the 
same  could  be  fully  and  conveniently  heard. 

With  respect  to  the  slot-machines  and  gaming-tables,  it  is 
clear  that  the  order  concerning  them  was  not  final  or  appeal- 
able. In  regard  to  the  cash,  there  arose  no  question.  The 
state  alleged  in  its  petition  and  proved  on  the  trial  that  the 
money  found  in  the  slotrmachines  was  the  property  of  ap- 
pellee. Appellee  claimed  the  same  thing.  In  respect  to  the 
money,  there  was  no  controversy.  The  state  had  no  claim 
upon  it  and  no  right  to  confiscate  it.  There  was  nothing  for 
the  court  to  do  with  it  but  to  turn  it  over  to  the  owner. 
No  question  concerning  it  can  therefore  arise  on  this  appeal. 

We  think  the  judgment  appealed  from  is  not  final,  and  that 
this  appeal  should  be  dismissed. 

Appeal  dismissed. 

Monks,  J.,  concurs  in  result. 
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Gambling  Apparatus  u  tnibjeet  to  Bummarj  seizure  and  detention  or 
destruction  under  the  police  power  of  a  state^  if  not  belonging  to  that 
class  of  articles  which  maj  not  be  used  for  legal  purposes:  Board  of 
Police  Commrs.  v.  Wagner,  93  Md.  182f,  86  Am.  St.  Bep.  352;  Wagner 
T.  Upshur,  95  Md.  519,  93  Am.  St.  Bep.  412.  The  constitutionality 
of  statutes  authorizing  the  summary  seizure  and  destruction  of 
gambling  devices  has  been  recognized  in  many  cases:  Mullen  &  Co. 
V.  Moseley,  13  Ida.  457,  121  Am.  St.  Bep.  277,  and  cases  cited  in  the 
cross-reference  note  thereto.  As  to  what  are  gambling  devieeSy  see 
the  note  to  State  y.  Mathis,  121  Am.  St.  Bep.  693. 


NEW  V.  GERMANIA  FIRE  INSURANCE  COMPANY. 

[171  Ind.  33,  85  N.  E.  703.] 

FIBE  INSTJBAKOE — ^Dellvezy  and  Acceptance  of  Policy. — 
Where  an  insurance  company  mails  to  an  insured  a  renewal  fire  policy 
which  he  returns,  refusing  to  accept  it,  and  the  company  then  leaves 
the  policy  with  a  mortgage  clause  attached  with  the  mortgagee's 
agents,  who  place  it  with  the  mortgage  papers,  where  it  remains,  and 
subsequently  the  company  presents  a  bill  for  the.  premiums  to  these 
agents,  who,  requesting  time  to  communicate  with  the  owner,  then 
write  to  him  stating  that  if  he  does  not  pay  the  premium  they  will, 
and  charge  the  amount  to  him^  and  the  owner  does  not  answer  the 
letter,  but  writes  his  agent  directing  him  to  pay  the  premium  at 
once,  but  tender  of  payment  is  delayed  until  after  the  destruction 
of  the  property  by  fire,  when  it  is  refused,  the  policy  does  not  become 
effective  so  as  to  bind  the  company,     (pp.  246,  248.) 

FIBE  INSUBANOE— Acceptance  of  Policy. — The  Mere  Beceiv- 
ing  of  a  Policy  by  a  person  proposed  to  be  insured,  for  the  purpose  of 
determining  whether  he  will  accept  it,  is  not  sufficient  to  conclude 
the  contract,     (p.  249.) 

FIBE  IKSUBAKOE— Agent  of  Insored— Delegation  of  Author- 
ity.— An  agent  having  discretionary  authority  to  procure  fire  insur- 
ance for  hu  principal  cannot  delegate  this  authority  to  another,  (p. 
249.) 

FIBE  INSX7BAN0E — Acceptance— Delivery  to  Mortgagee. — 
Where  a  policy  on  mortgaged  premises  which  the  mortgagor  has  re- 
fused to  accept  is  delivered  to  the  mortgagee,  who  does  not  pay  or 
agree  to  pay  the  premium,  the  policy  does  not  become  effective  by 
reason  of  a  clause  therein  that  the  mortgagee  should  pay  the  premium 
on  demand  if  the  mortgagor  fails  to  do  so.     (pp.  249,  250.) 

CONTBAOTS — Communication  of  Acceptance. — Mental  deter- 
mination to  accept  a  bare  proposal  or  mere  offer,  or  even  acts  done  in 
pursuance  thereof,  are  not  sufficient  to  bind  the  party  who  makes  the 
offer;  a  reciprocal  promise  is  required,  and  therefore  in  addition  to 
consent,  the  party  to  whom  the  offer  is  made  must  communicate  bis 
aeceptanee  directly  or  eonstmetively  to  the  other  party,     (p.  250.) 

OONTBAOTS — Oommnnication  of  Acceptance. — Whmi  an  Offer 
is  Made  by  Mail  it  is  implied,  in  the  absence  of  notice  of  revocation 
reaching  the  party  receiving  the  offer  before  its  acceptance,  that  the 
writer  eontinues  willing  to  contract  down  to  the  time  that  the  other 
party  may,  with  due  diligence,  accept  the  proposition,  and  the  latter 
may  use  the  same  medium  to  express  his  assent;  in  that  way  the 
engagement   may   be   concluded   before    the   party    making   the   offer 
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hn»  notice  of  the  acceptance.  Bat  this  doctrine  is  not  extended  so 
far  as  to  teake  a  communication  to  the  offeree^s  agent  a  snffieient 
aeeeptance,  even  when  it  is  accompanied  hj  direction  to  give  notice, 
(pp.  250,  251.) 

CONTBAOTS. — If  tbe  Kotlce  of  Aeeeptaaee  of  an  Offer  actn- 
all^  reaches  the  party  making  the  proposition,  the  agency  through 
which  the  fact  ii  commnnicat^  may  be  immaterial;  but  prior  to  the 
receipt  of  actual  or  constructive  notice  there  ordinarily  is  no  eontraet. 
(p.  251.) 

FIBE  nrSUBAKOB.— A  Momorandnm  of  the  Baoeipt  of  aa  In- 
mranco  VMcj,  made  by  a  clerk  of  the  agents  of  the  mortgagee,  the 
clerk  having  no  authority  in  the  premiaei,  is  not  admissible  in  evi- 
dence in  an  action  on  the  policy,     (p.  252.) 

APPKATt  TTannleas  Error. — ^The  Supremo  Ooort  is  Boimd  to 
]>laregard  Exrora  which  were  not  influential  in  the  attainment  of  an 
adverse  result,     (p.  252.) 

Austin  P.  Denny,  for  the  appellant. 

S.  N.  Chambera,  S.  O.  Pickens,  Charles  W.  Moores,  B.  F. 
Davidson  and  Owen  Pickens,  for  the  appellee. 

•*  GHiLBTT,  C.  J.  Action  by  appellant  on  a  policy  of 
fire  insurance.  There  were  special  findings  and  conclusions  of 
law  filed,  and  the  principal  question  in,  the  case  is  whether 
^'^  the  policy  was  accepted.  Relative  to  this  question  the  sub- 
stance of  the  facts  found  may  be  thus  stated:  Appellant's  de- 
cedent, Henry  Geisel,  held  a  policy  of  fire  insurance  for  one 
thousand  dollars,  issued  to  him  by  appellee  company  on  the 
buildings  on  certain  Indianapolis  real  estate  belonging  to  him. 
This  policy  expired  June  25,  1904.  On  June  17,  1904,  ap- 
pellee's Indianapolis  agents  mailed  to  said  Geisel,  at  Vernon, 
Indiana,  a  renewal  policy  on  said  property  for  one  year  from 
said  date  of  expiration,  together  with  a  bill  therefor.  The 
policy  was  in  favor  of  Geisel,  with  a  mortgage  clause  at- 
tached making  the  loss  payable  to  Estelle  Jennings,  mort- 
gagee. Geisel  returned  said  policy  and  bill,  refusing  to  ac- 
cept said  policy  or  to  pay  said  bill.  At  the  times  afore- 
said, and  until  the  conclusion  of  the  trial,  said  Jennings  was 
the  owner  of  a  mortgage  on  the  premises  proposed  to  be  in- 
sured, and  by  the  terms  of  the  mortgage  it  was  the  duty  of 
Geisel  to  maintain  insurance  on  the  buildings  in  the  sum  of  one 
thousand  dollars  for  the  benefit  of  said  Jennings,  and  in  the 
event  of  a  failure  so  to  do,  she  was  authorized  to  take  out  such 
insurance,  and  in  such  event  it  was  obligatory  upon  said 
Geisel  to  pay  to  her  the  amount  of  the  premium  with  interest. 
Said  mortgagee,  at  the  time  aforesaid,  was  a  nonresident  of 
the  state,  but  was  represented  by  Stanton  &  Stanton,  as 
agents,  and  they  had  authority  to  accept  the  policy  sued  on. 
On  June  25,  1904,  appellee,  by  one  of  its  agents,  left  said 
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polii^y  with  its  attached  mortgage  clause,  with  a  clerk  in  the 
office  of  Stanton  &  Stanton,  whose  duty  it  was  to  receive  and 
take  charge  of  insurance  policies  left  at  the  ofiSce,  and  to  make 
proper  entries  in  the  books,  and  he  received  said  policy  and 
placed  the  same  with  the  mortgage  papers  of  said  Jennings, 
where  it  subsequently  remained.  On  July  28,  1904,  appellee 
presented  its  bill  for  the  premium  to  Stanton  &  Stanton,  and 
they,  as  such  agents,  requested  time  to  communicate  with 
Geisel  in  order  to  collect  from  him,  if  possible,  the  amount 
of  said  premium,  to  which  the  company  (K>nsented.  They 
thereupon  wrote  to  Oeisel,  inclosing  said  bill  and  requesting 
^^  him  to  pay.  the  same,  stating  that  if  he  did  not  do  so  said 
Jennings  would  be  compelled  to  pay  the  premium  and 
would  charge  the  amount  thereof,  with  interest,  to  him.  No 
answer  to  this  communication  was  ever  made  to  Stanton  & 
Stanton,  and  no  promise  was  expressly  made  by  them  to 
pay  the  premium,  nor  was  said  policy  ordered  from  said 
company  by  said  Jennings  or  her  said  agents.  On  July  28, 
1904,  said  Oeisel  received  said  letter,  and  he  immediately 
wrote  to  his  rental  agents  in  Indianapolis,  inclosing  the  bill 
and  the  letter  aforesaid,  and  directed  them  to  pay  the  pre- 
mium at  once.  Owing  to  the  fact  that  but  one  of  said 
Oeisel 's  agents  was  in  the  office,  they  were  prevented  from 
paying  said  premium  on  the  day  they  received  said  letter — 
July  29,  1904--or  on  July  31,  1904  (the  intervening  day  fall- 
ing  on  Sunday),  and  on  August  2,  1904,  they  tendered  pay- 
ment for  said  Oeisel  to  said  company,  which  was  refused, 
on  the  ground  that  the  buildings  had  burned,  the  fact  being 
that  they  were  wholly  or  partially  destroyed  by  fire  on  the 
preceding  Sunday,  which  fact  was  not  Imown  to  Oeisel  or 
his  agents. 

It  will  be  observed  that  there  is  no  finding  of  the  execution 
of  the  policy  as  an  ultimate  fact:  Smith  v.  James  (1892),  131 
Ind.  131,  30  N.  E.  902;  Indiana  Trust  Co.  v.  Byram  (1905), 
36  Ind.  App.  6,  72  N.  E.  670,  73  N.  E.  1049.  Nor  can  it  be 
said  that  the  finding  contains  anything  more  than  evidentiary 
facts  upon  the  subject,  some  of  which  tend  to  show  an  accept- 
ance, while  otheiB  militate  against  that  conclusion.  The  evi- 
dence upon  the  subject,  which  all  comes  from  appellee's  wit- 
nesses, is  in  some  respects  even  weaker.  There  is  no  proof 
that  the  clerk  in  the  office  of  Stanton  &  Stanton  had  authority 
to  bind  the  mortgagee.  The  bill  presented  to  them  was  made 
out  against  Oeisel.  We  do  not  find  that  they  asked  for  time 
to  write  to  him,  but  rather  that  they  promised  so  to  do.  It 
may,  however,  be  conceded  that  the  granting  of  time  was  an 
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implication  of  the  transaction.  It  is  not  shown  that  either 
member  of  the  firm  had  *'''  knowledge  of  the  act  of  the 
clerk  until  July  27»  1904,  but,  if  knowledge  be  assumed,  the 
conversation  on  that  day  between  them  and  the  representative 
of  the  insurance  company  shows  very  clearly  that  their  pos- 
session of  the  paper  was  merely  tentative.  One  of  the  mem- 
bers of  the  firm — ^A.  P.  Stanton — ^testified,  without  dispute, 
that  a  representative  of  the  insurance  company  ''came  in 
with  the  statement  that  the  company  had  furnished  a  policy 
for  Henry  Oeisel,  and  that  the  premium  had  not  been  paid. 
.  .  .  .  I  said:  'Well,  you  speak  to  my  son  about  it.  He  will 
look  after  it  and  will  write  Mr.  Geisel  and  ask  him  to  send  up 
the  amount  of  the  premium.'  I  think,  to  the  best  of  my 
recollection,  I  said  to  this  gentleman  that  we  were  not  very 
much  interested  in  that  policy;  that  is,  that  we  did  not  feel 
that  policy  was  absolutely  necessary  for  the  protection  of  our 
client;  that  there  was  a  large  tract  of  ground  there,  and  I 
had  gone  up  there  and  inspected  the  premises  at  the  time 
the  loan  was  made,  and  the  security  was  ample,  even  without 
that  insurance;  but  that  we  would  write  to  Mr.  Geisel,  and 
ask  him  to  send  up  the  amount  of  the  premium  in  payment 
of  the  policy.''  The  substance  of  the  statements  made  to 
the  insurance  company's  representative  by  the  other  member 
of  the  firm  is  set  forth  in  the  following  statement  made  by 
him  as  a  witness:  "I  assured  him  that  I  would  write  with- 
out delay;  that  I  thought  Mr.  Geisel  must  have  overlooked 
the  matter,  and  I  would  write  him  and  tell  him  the  facts,  and 
ask  that  he  keep  his  insurance  in  good  standing,  and  that 
we  were  surprised  that  he  had  not  paid  the  bill."  The  letter 
written  to  Geisel  on  that  date  also  shows  that  it  was  not  the 
understanding  of  Stanton  &  Stanton  that  there  was  a  con- 
cluded engagement,  for  they  therein  say:  "We  hardly  think 
you  wish  Miss  Jennings  to  provide  this  insurance,  and  that 
there  must  be  some  mistake  about  the  matter;  but  if,  as  a 
matter  of  fact,  you  have  not  paid  for  this  insurance,  we  shall 
be  compelled  to  protect  the  interests  of  the  mortgagee  by  pay- 
ing it  for  you."  If  it  was  the  understanding  *®  that  Miss 
Jennings  had  already  taken  out  insurance,  the  writer  would 
not  have  said:  **We  hardly  think  you  wish  Miss  Jennings 
to  provide  this  insurance,"  or,  referring  to  the  possibility  of 
receiving  information  thereafter  that  the  owner  had  not  paid 
for  it,  that  **we  shall  be  compelled  to  protect  the  interests  of 
the  mortgagee  by  paying  it  for  you."  This  letter  may  show 
an  intent  to  procure  insurance,  either  through  the  action  of 
the  mortgagor  or  by  taking  advantage  of  the  covenant  in  the 
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mortgage,  but  it  clearly  shows  that  the  writer  did  not  under- 
stand that  there  was  existing  insurance. 

We  take  it  that  appellant  cannot  successfully  contend  that 
there  was  a  concluded  engagement  for  the  policy  so  long  as 
he  cannot  point  to  an  undertaking,  express  or  implied,  on 
the  part  of  anybody  to  pay  therefor.  Responsibility  for  the 
risk  must  find  a  correlative  in  someone's  liability  for  the 
premium,  and,  so  far  as  any  negotiation  between  the  com- 
pany and  Stanton  &  Stanton  is  concerned,  the  whole  evidence 
plainly  shows  that  they  had  not  incurred  even  a  contingent 
obligation  to  pay  the  policy. 

The  mere  receiving  of  a  policy  by  a  person  proposed  to  be 
insured,  for  the  purpose  of  determining  whether  he  will  ac- 
cept it,  is  not  suflScient  to  conclude  the  contract :  Nutting  v. 
Minnesota  Fire  Ins.  Co.  (1897),  98  Wis.  26,  73  N.  W.  432. 
It  is  said  in  16  American  and  English  Encyclopedia  of  Law, 
second  edition,  855:  **  Whether  an  insurance  policy  has  or 
has  not  been  delivered  after  its  issuance  so  as  to  complete 
the  contract  and  give  it  binding  effect  does  not  depend  upon 
its  manual  possession  by  the  assured,  but  rather  upon  the 
intention  of  the  parties  as  manifested  by  their  acts  or  agree- 
ment  The  manual  possession  of  the  thing  which  it  is 

intended  to  deliver  is  a  matter  of  little  consequence.  Such 
possession  may  exist  without  any  legal  delivery,  and  it  may 
not  exist  where  a  legal  delivery  has  been  effected.  The  con- 
trolling question  is  not  who  has  the  actual  possession  of  the 
policy,  but  who  has  the  right  of  possession.*' 

^  There  is  no  merit  in  the  contention  that  the  clerk  had 
the  authority  to  make  the  contract,  although  it  was  a  matter 
of  custom  in  the  office  for  clerks  to  receive  policies,  make 
entries  thereof,  and  file  the  policies  away.  Stanton  &  Stanton 
were  themselves  but  mere  agents,  and  granting  that  it  was  an 
implication  of  their  employment  that  they  might  take  insur- 
ance policies  for  the  protection  of  the  mortgagees  whom  they 
represented,  yet,  as  such  an  act  was  one  involving  judgment 
or  discretion,  it  cannot  be  held  that  they  had  power  to  re- 
delegate  an  authority  of  that  kind:  1  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  972  et  seq.  It  is  true,  if  the  act  was  within  the 
scope  of  their  original  authority,  that  they  might  adopt  their 
clerk^s  act,  but,  so  far  as  communication  with  the  company 
was  concerned,  there  was  nothing  done,  after  the  agents  had 
knowledge  that  the  policy  was  in  their  possession,  to  lead  it 
to  suppose  that  the  mortgagee  would  take  the  insurance,  but, 
on  the  other  hand,  the  statements  of  A.  P.  Stanton  to  the 
representative  of  the  company  were  strongly  calculated  to 
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lead  to  the  conclusion  that  Stanton  ft  Stanton  would  not,  or 
at  least  might  not,  take, the  policy  on  Miss  Jennings'  behalf. 

It  ia  suggested  that  the  mortgage  clause  in  the  policy  pro- 
vided that  the  mortgagee  should  pay  the  premium  on  demand 
if  the  mortgagor  failed  to  do  so,  but  the  difficulty  with  this 
argument  is  that  it  assumes  that  the  policy  was  in  force. 

There  remains,  so  far  as  the  question  as  to  the  effect  of 
the  evidence  is  concerned,  but  one  general  question,  and  that 
is  as  to  the  effect  of  acts  done  by  Stanton  &  Stanton  and 
Geisel  which  were  not  brought  to  the  knowledge  of  the  com- 
pany prior  to  the  fire.  Stanton  &  Stanton's  possession  of 
the  policy  being  explained,  we  deem  it  clear  that  none  of  the 
acts  amounted  to  an  effective  acceptance.  In  support  of  the 
proposition  that  the  policy  was  accepted,  counsel  for  appellant 
cite  certain  cases  involving  the  execution  of  deeds.  We  do 
not  regard  these  ^  cases  as  in  point.  In  9  Cyc.  270,  it  is 
said:  ''There  is  a  radical  distinction  in  regard  to  communica- 
tion between  offers  which  ask  that  the  offeree  shall  do  some- 
thing and  offers  which  ask  that  the  offeree  shall  promise 
something.  In  offeis  of  the  former  kind  communication  of 
the  acceptance  is  ordinarily  not  required;  in  offers  of  the 
latter  kind  communication  of  the  acceptance  is  always  essen- 
tial." In  many  of  the  cases  first  mentioned  it  may  fairly  be 
said  that  the  party  making  the  offer  has  impliedly  made  per- 
formance a  sufficient  acceptance,  or,  in  other  words,  has 
waived  notice  of  acceptance;  but,  at  least  as  applied  to  cases 
of  bare  proposals,  a  reciprocal  promise  is  required,  and, 
therefore,  in  addition  to  consent,  the  party  to  whom  the  offer 
is  made  must,  if  he  cannot  directly  oommunicate  his  accept- 
ance, use  such  an  agency  therefor  as  amounts  to  constructive 
knowledge  to  the  other  party.  In  the  case  of  a  mere  offer, 
it  is  entirely  dear  that  mental  determination  to  accept,  or 
even  acts  done  in  pursuance  thereof,  is  not  sufficient  to  bind 
the  party  who  makes  the  offer:  Hebb's  Case  (1867),  L.  R.  4 
Eq.  •S;  White  v.  CorUes  (1871),  46  N.  Y.  467;  Beckwith  v. 
Cheever  (1850),  21  N.  H.  41;  Richardson  v.  School  District 
etc.  (1866),  38  Vt.  602;  7  Am.  ft  Eng.  Ency.  of  Law,  2d  ^., 
129,  and  cases  cited.  It  is  true  that  where  an  offer  is  made  by 
mail,  it  is  implied,  in  the  absence  of  notice  of  revocation 
reaching  the  party  receiving  the  offer  before  its  acceptance, 
that  the  writer  continues  willing  to  contract  down  to  the 
time  that  the  other  party  may,  with  due  diligence,  accept  the 
proposition,  and  in  such  cases  the  latter  may  use  the  same 
medium  to  express  his  assent.  In  that  way  the  engagement 
may  be  concluded  before  the  party  making  the  offer  had 
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notice  of  the  acceptance:  Kentucky  Mnt.  Ins.  Co.  v.  Jenks 
(1854),  5  Ind.  96;  Mactier's  Admr.  v.  Frith  (1830),  6  Wend. 
•103,  21  Am.  Dec.  262;  Burton  v.  United  States  (1905),  202 
U.  S.  344,  26  Sup.  Ct.  Kep.  688,  50  L.  ed.  1057,  and  note 
thereto  in  6  Am.  &  Eng.  Ann.  Cas.  362 ;  9  ^^  Cyc.  293  et  seq. 
But  this  doctrine  is  not  to  be  so  far  extended  as  to  make  a 
communication  to  the  offeree's  agent  a  sufficient  acceptance, 
even  where  it  be  accompanied  by  a  direction  to  give  notice: 
Barr  v.  Insurance  Co.  etc.  (1878),  61  Ind.  488;  Horton  v. 
New  York  Life  Ins.  Co.  (1899),  151  Mo.  604,  52  S.  W.  356; 
Busher  v.  New  York  Life  Ins.  Co.  (1904),  72  N.  H.  551,  58 
Ati.  41. 

If  the  notice  of  acceptance  actually  reaches  the  party  mak- 
ing the  proposal,  the  agency  through  which  the  fact  is  com- 
municated may  be  immaterial  (Perry  ▼.  Mt.  Hope  Iron  Co. 
(1886),  15  B.  I.  380,  2  Am.  St.  Bep.  902,  5  Atl.  632) ;  but 
prior  to  the  receipt  of  actual  or  constructive  notice  there  is 
no  contract.  The  latter  proposition  was  enforced  in  Barr  v. 
Insurance  Co.  etc.  (1878),  61  Ind.  488,  wherein  this  court, 
referring  with  apparent  approval  to  certain  English  cases, 
said:  **In  Hebb's  Case  (1867),  L.  B.  4  Eq.  •9,  it  was  held 
that  a  proposed  contract  is  not  binding  on  the  party  who 
proposes  it  until  its  acceptance  by  the  other  party  has  been 
communicated  to  him  or  his  agent.  It  was  said  in  the 
opinion  in  the  case:  'If  A  writes  to  B  a  letter  offering  to 
buy  land  of  B  for  a  certain  sum  of  money,  and  B  accepts 
the  offer,  and  sends  his  servant  with  a  letter  containing  his 
acceptance,  I  apprehend  that  until  A  receives  the  letter  A 
may  withdraw  his  offer,  and  B  may  stop  his  servant  on  the 
road  and  alter  the  terms  of  his  acceptance,  or  withdraw  it 
altogether;  he  is  not  bound  by  communicating  the  acceptance 
to  his  own  agent.  Dunlop  v.  Higgins  (1848),  1  H.  L.  Cas. 
381,  decides  that  the  posting  of  a  letter  accepting  the  offer 
constitutes  a  binding  contract,  but  the  reason  of  that  is,  that 
the  postoffice  is  the  common  agent  of  both  parties."  It  is 
stated  in  9  Cyc.  272:  *' Communication  of  acceptance  to  a 
third  person,  not  the  offerer's  agent,  is  of  no  more  effect  than 
noting  it  in  one's  memorandum-book,  which  is  no  more  than 
though  it  existed  solely  in  one 's  mind. ' ' 

In  this  case  it  was  a  known  fact  that  Stanton  &  Stanton 
did  not  retain  the  policy,  as  an  operative  contract,  as  the 
^^  agents  of  the  mortgagee.  They  were  not  the  agents  of  the 
mortgagor,  and  in  retaining  possession  of  the  policy  and 
communicating  with  him,  pursuant  to  an  arrangement  with 
the  company,  it  can,  at  the  most,  only  be  said  that  they  be- 
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came  intermediaries  through  whom  he  could  give  notice  of 
his  acceptance.  He  did  not  have  possession  of  the  policy, 
so  that  a  retention  thereof  could  not,  by  any  possibility,  be 
said  to  be  the  doing  of  an  act  amounting  to  an  acceptance  or 
of  notice  thereof.  There  was  presented  to  him  one  question, 
whether  he  would  pay  for  the  insurance;  and,  having  chosen 
his  own  agent  to  give  the  notice,  it  was  his  misfortune  that 
it  did  not  reach  the  company  before  the  fire  occurred. 

There  was  no  error  in  refusing  to  admit  in  evidence  the 
card  memorandum  made  by  the  clerk  on  receipt  of  the  policy. 
As  we  have  said,  he  had  no  authority  to  accept  the  poli^r  as 
an  agreement  binding  the  mortgagee,  and  the  evidence  as  to 
what  occurred  afterward,  as  between  the  representative  of 
the  company  and  Stanton  &  Stanton,  not  only  fails  to  show  a 
ratification,  but,  on  the  other  hand,  shows  that  the  latter  dis- 
couraged the  idea  of  their  taking  the  policy  on  behalf  of 
their  principal,  and  that  they  merely  promised  to  write  to 
the  mortgagor:  See  Heyn  v.  O'Hagen  (1886),  60  Mich.  150, 
26  N.  W.  861;  Taylor  v.  Agricultural  etc.  Assn.  (1880),  68 
Ala.  229. 

Other  questions  are  presented  on  the  exclusion  of  evidence, 
but  as  it  is  evident  that  with  the  matters  excluded  in  the 
record  the  result  would  still  be  right,  it  follows  that  they  are 
of  a  noninfluential  character.  As  appellant  failed  on  his  main 
case,  it  must  also  be  held  that  the  error,  if  any,  in  striking 
out  certain  allegations  of  one  of  the  paragraphs  of  the  com- 
plaint, going  to  the  measure  of  damages,  was  neutralized  by 
the  failure  to  make  out  a  case  upon  the  trial  for  a  recovery 
in  any  amount.  We  are  bound  to  disregard  errors  which 
were  not  influential  in  the  attainment*  of  an  adverse  result. 

Judgment  affirmed. 


The  Qtiestion  When  an  Insurance  Contract  U  Completed  so  that  tho 
policy  takes  effect  is  the  subject  of  a  note  to  New  York  Life  Ins.  Co. 
V.  Babcoek,  69  Am.  St.  Bep.  143.  As  to  whether  a  contract  of  insur- 
ance can  exist  before  or  without  the  delivery  of  the  policy,  and  as 
to  whether  it  may  exist  prior  to  the  payment  of  the  premium,  see 
Summers  v.  Mutual  Life  Ins.  Co.,  12  Wyo.  369,  109  Am.  St.  Bep. 
992,  and  eases  cited  in  the  cross-reference  note  thereto.  The  deposit 
of  an  insurance  policy  insuring  property  against  loss  by  fire  in  the 
mail  addressed  to  the  insurer  amounts  to  a  delivery  thereof,  entitling 
him  to  recover  for  a  loss  thereunder,  though  occurring  before  the 
actual  receipt  of  the  policy  by  him:  Travelers*  K.re  Ins.  Co.  v.  Globe 
Soap  Co.,  85  Ark.  169,  122  Am.  St.  Bep.  22. 
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CAYWOOD  V.  THE  SUPREME  LODGE,  KNIGHTS  AND 

LADIES  OF  HONOR. 

[171  Ind.  410,  86  N.  E.  482.] 

XJFE  INSUBANOE — Time  Limit  for  Action  on  Policy. — A 
prorlsion  in  an  insurance  policy  limiting  the  time  in  which  suit  may 
be  brought  thereon  to  a  period  less  than  that  fixed  by  the  statute  of 
limitations  is  binding  unless  it  contravenes  a  statute,     (p.  254.) 

UPE  n^'SXTBANOE— TlmA  Limit  for  Action  on  Policy.— In 
Indiana  a  provision  in  a  policy  of  a  foreign  insurance  company  limit- 
ing the  time  within  which  suit  can  be  brought  thereon  to  less  than 
three  years  is  void,  but  to  entitle  a  beneficiary  to  the  benefit  of  this 
mle  he  must  allege  and  prove  facts  which  will  bring  the  policy  sued 
on  within  its  provisions,     (p.  255.) 

LIPE  INSUBANOE.— A  Stipnlation  Limiting  the  Time  Within 
WldcJi  an  Action  may  be  brought  on  an  insurance  policy  or  certifi- 
cate, being  for  the  benefit  of  the  company,  may  be  waived  by  it. 
(p.  255.) 

UPE  INSUBANOE — ^Wlien  not  Porf elted  for  Def anlt  in  Pr«- 
rnlmns. — A  life  insurance  policy  cannot  be  forfeited  for  the  nonpay- 
ment of  a  premium  or  assessment  when  the  company  has  in  its  posses- 
sion dividends  declared  under  the  policy  which  it  has  the  right  to  apply 
to  such  payment,     (p.  256.) 

UPE  INSUBANOE — ^Application  of  Funds  to  Payment  of  As- 
sessment. — ^A  mere  allegation  in  an  action  on  a  benefit  certificate  that 
the  insurer  owed  the  insured  two  dollars  for  services  rendered  does 
not  show  any  right  or  duty  on  the  part  of  the  insurer  to  apply  the 
same  to  the  payment  of  an  assessment;  and  an  allegation  that  it 
was  the  right  or  duty  of  the  insurer  to  apply  this  amount  to  the  pay- 
ment of  the  assessment  is  insufficient,  as  being  the  mere  conclusion 
of  the  pleader  and  not  a  statement  of  the  facts  from  which  the  right 
or  duty  arises.      (p.  257.) 

LIPE  INSUBANOE — Application  of  Fonda  to  Payment  of  As- 
sessment.— ^An  allegation  in  an  action  on  a  benefit  certificate  that 
the  insurer  refused  to  apply  a  certain  amount  to  the  payment  of  an 
assessment  involves  the  assumption  that  the  insurer  had  been  directed. 
or  requested  to  so  apply  such  money,  a  fact  which  should  be  alleged. 
(p.  257.) 

PLEADING. — ^A  Demurrer  Admits  Only  Snch  Pacts  as  are  suf- 
ficiently pleaded,     (p.  257.) 

LIFE  INSUBANOE — ^Ezecntlon  of  Policy — Seal  and  Signa- 
tures.— Where  a  benefit  certificate  calls  for  the  seal  of  the  sub- 
ordinate lodge  and  the  counter-signatures  of  the  protector  and  secre- 
tary, it  is  not  completely  executed  where  it  is  impressed  with  the 
sesl  but  not  countersigned  by  these  officers,     (p.  257.) 

LIFE  INSUBANOE — ^Insnfflcient  Ezecntion. — The  Mere  Pos- 
sessim  of  a  benefit  certificate  which  does  not  bear  the  signatures  of 
the  officers  of  the  subordinate  lodge  does  not  show  a  waiver  of  the 
signatures,     (p.  258.) 

Geoi^e  Young,  John  M.  Bailey  and  William  Ward  CJook, 
for  the  appellant. 

William  A,  Hongh  and  Taylor,  Wooda  &  Wilson,  for  the 
appellee. 
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***  MONKS,  J.  This  action  was  brought  by  appellant  on 
a  benefit  certificate  issued  by  appellee,  a  mutual  benefit  as- 
sociation, to  appellant  ^s  son,  in  which  she  was  named  as  the 
beneficiary.  The  amended  complaint  is  in  two  paragraphs. 
A  demurrer  for  want  of  facts  was  sustained  to  the  com- 
plaint, and  judgment  rendered  on  demurrer  against  appellant. 

The  errors  assigned  call  in  question  the  action  of  the  court 
in  sustaining  said  demurrer. 

The  benefit  certificate  sued  on  contains  the  following  pro- 
vision: ^^  ''No  suit  shall  be  commenced  against  the  supreme 
lodge  after  one  year  from  the  date  of  the  death  of  the  mem- 
ber." 

It  appears  from  each  paragraph  of  the  complaint  that  the 
member  to  whom  the  certificate  was  issued  died  in  Sep- 
tember, 1902.  This  action  was  commenced  June  30,  1905, 
more  than  two  years  after  the  death  of  the  member  named 
in  said  certificate.  Appellant  insists  that  said  provision  limit- 
ing the  time  in  which  suit  must  be  commenced  is  void,  citing 
Eagle  Ins.  Co.  v.  La  Fayette  Ins.  Co.  (1857),  9  Ind.  443. 
The  case  cited  followed  French  v.  La  Fayette  Ins.  Co.  (1853), 
5  McLean  (U.  S.),  461,  Fed.  Cas.  No.  5102,  which  last-named 
case  was  disapproved  by  the  supreme  court  of  the  United 
States  in  Riddlesbarger  v.  Hartford  Ins.  Co.  (1868),  7  Wall. 
(U.  S.)  386,  19  L.  ed.  257.  This  court  in  Insurance  Co.  of 
North  America  v.  Brim  (1887),  111  Ind.  281,  12  N.  E.  315, 
held  that  such  a  provision  was  not  void,  citing  Riddlesbarger 
V.  Hartford  Ins.  Co.,  7  Wall.  386,  19  L.  ed.  257,  and  thereby 
overruled  the  holding  in  Eagle  Ins.  Co.  v.  La  Fayette  Ins* 
Co.,  9  Ind.  443,  that  such  a  provision  was  invalid. 

It  is  settled  by  the  great  weight  of  authorities  that  a  pro- 
vision  in  an  insurance  policy  limiting  the  time  in  which  suit 
may  be  brought  thereon  to  a  period  less  than  that  fixed  by 
statute  of  limitations  is  binding,  unless  it  contravenes  a 
statute :  Riddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.  386,  19 
L.  ed.  257,  and  cases  cited;  Lewis  v.  Metropolitan  Life  Ins. 
Co.  (1902),  180  Mass.  317,  62  N.  E.  369,  and  cases  cited; 
Sullivan  v.  Prudential  Ins.  Co.  (1902),  172  N.  Y.  482,  65  N. 
E.  268;  Fey  v.  Independent  Order  etc.  (1904),  120  Wis.  358, 
98  N.  W.  206;  Mead  v.  Phoenix  Ins.  Co.  (1904),  68  Kan.  432,. 
104  Am.  St.  Rep.  412,  75  Pac.  475,  64  L.  R.  A.  79,  and  eases 
cited;  McFarland  v.  Railway  Officials  etc.  Assn.  (1894),  S 
Wyo.  126,  63  Am.  St.  Rep.  29,  38  Pac.  347,  677,  27  L.  E.  A. 
48;  Insurance  Co.  of  North  America  v.  Brim,  111  Ind.  281^ 
12  N.  E.  315 ;  25  Cyc.  910 ;  29  Cyc.  216 ;  19  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  103,  104;  4  Cooley's  Briefs  on  Insurance^ 
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3964r-3967 ;  2  Bacon  on  Benefit  Societies  and  Life  Insurance, 
3d  ed.,  ^^'  sec.  443;  Niblack  on  Mutual  Benefit  Societies, 
sees.  370,  371;  2  May  on  Insurance,  4th  ed.,  sec.  478;  Kerr 
on  Insurance,  p.  423. 

We  have,  however,  in  this  state  a  statute  in  force  since 
1865  (Bums'  Rev.  Stats.  1908,  sec.  4803;  Bev.  Stats.  1881, 
sec.  3770)  which  this  court  has  held  renders  void  anj  pro- 
vision in  the  policy  of  a  foreign  insurance  company  doing 
business  in  this  state,  limiting  the  time  within  which  suit  can 
be  brought  thereon  to  less  than  three  years :  Insurance  Co.  of 
North  America  v.  Brim,  111  Ind.  281,  12  N.  E.  315. 

It  does  not  appear  from  either  paragraph  of  the  amended 
complaint  that  appellee  is  a  foreign  corporation.  There  is 
nothing,  therefore,  in  the  complaint  showing  that  appellant 
is  entitled  to  the  benefit  of  section  4803,  supra.  It  is  well 
settled  that,  to  entitle  appellant  to  the  benefit  of  said  section 
she  must  allege  and  prove  facts  which  will  bring  the  cer- 
tificate sued  on  within  its  provisions:  Weir  v.  State  (1903), 
161  Ind.  435,  68  N.  E.  1023,  and  cases  cited;  Indianapolis 
etc.  Transit  Co.  v.  Foreman  (1904),  162  Ind.  85,  102  Am. 
St.  Bep.  185,  69  N.  E.  669,  and  cases  cited. 

A  stipulation  limiting  the  time  within  which  an  action 
may  be  brought  on  an  insurance  policy  or  certificate,  being 
for  the  benefit  of  the  company,  may  be  waived  by  it:  4 
Cooley's  Briefs  on  Insurance,  3989-4000;  2  Bacon  on  Benefit 
Societies  and  Li|e  Insurance,  3d  ed.,  sec.  445;  Grant  v.  Lex- 
ington etc.  Ins.  Co.  (1854),  5  Ind.  23,  61  Am.  Dec.  74; 
Thompson  v.  Phenix  Ins.  Co.  (1890),  136  U.  S.  287,  10  Sup. 
Ct.  Rep.  1019,  34  L.  ed.  408;  Lynchburg  Cotton  Mill  Co.- v. 
Travelers'  Ins.  Co.  (1906),  149  Fed.  954,  79  C.  C.  A.  464, 
9  L.  R.  A.,  N.  S.,  654,  and  note. 

Appellant  claims  that,  if  said  clause  limiting  the  time 
within  which  suit  must  be  brought  on  said  certificate  is  valid, 
the  allegations  of  the  first  paragraph  are  sufficient  to  prevent 
appellee  from  taking  advantage  thereof.  It  is  not  necessary 
for  us  to  determine  this  question,  because  said  paragraph  is 
insufficient  for  other  reasons. 

It  appears  from  said  first  paragraph  that  the  certificate 
***  was  issued  in  consideration  of  the  premium  paid  and  the 
payment  of  one  dollar  and  five  cents  each  month  during  the 
life  of  John  C.  Caywood;  that  the  monthly  assessment  of 
one  dollar  and  five  cents  for  August,  1902,  was  not  paid,  and 
on  the  30th  of  said  month  appellee  forfeited  said  certificate 
by  the  nonpayment  of  said  assessment.  Appellant  attempts 
to  avoid  the  effect  of  the  failure  to  pay  said  August  assess- 
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ment  of  one  dollar  and  five  cents,  and  said  forfeiture  of  the 
certificate  on  that  account,  for  the  reason  that  daring  the 
month  of  August  appellee  owed  said  Caywood,  for  services 
rendered  by  him  for  appellee,  **the  sum  of  two  dollars,  which 
sum  the  defendant  had  the  right  to  apply  on  the  payment 
of  the  August  assessment  of  one  dollar  and  five  cents,  and 
should  have  applied  on  the  August  assessment  levied  on  said 
I>olicy,  but  wholly  failed  to  do  so;  that  said  defendant  re- 
fused to  apply  said  sum  of  two  dollars  on  said  payment,  and 
on  August  30,  1902,  forfeited  said  policy  and  still  retained, 
and  has  ever  since  retained,  said  two  dollars;  that  the  Sep- 
tember assessment  of  one  dollar  and  five  cents  was  tendered 
to  said  defendant  and  was  refused  by  it,  and  said  amount 
was  paid  into  court  for  the  benefit  and  use  of  defendant." 

It  has  been  held  thu.  a  life  insurance  policy  cannot  be 
forfeited  for  the  nonpayment  of  a  premium  or  assessment 
when  the  company  has  in  its  possession  dividends,  declared 
under  said  policy,  sufScient  to  pay  the  same,  which  it  has  the 
right  to  apply  to  such  payment:  Franklin  Life  Ins.  Co.  v. 
Wallace  (1884),  93  Ind.  7;  Girard  Life  Ins.  etc.  Co.  v. 
Mutual  Life  Ins.  Co.  (1881),  97  Pa.  15;  Mutual  Life  Ins. 
Co.  V.  Girard  Life  Ins.  etc.  Co.  (1882),  100  Pa.  172;  3 
Cooley's  Briefs  on  Insurance,  2324,  2325. 

The  mere  allegation  that  appellee,  during  the  month  of 
August,  owed  said  Caywood  two  dollars  for  services  rendered 
by  him  for  appellee  did  not  show  any  right  or  duty  on  the 
part  of  appellee  to  apply  the  same  or  any  part  thereof  to 
the  payment  of  said  August  assessment:  Willcuts  v.  North- 
western etc.  Ins.  Co.  (1882),  81  Ind.  300;  Butler  v.  American 
etc.  Life  Ins.  Co.  (1877),  42  N.  Y.  Super.  Ct.  *i»  342;  Pister 
V.  Keystone  Mut.  Benefit  Assn.  (1896),  3  Pa.  Super.  Ct.  50; 
Smith  V.  Penn  Mut.  Life  Ins.  Co.  (1882),  11  Week.  Not.  Cas, 
(Pa.)  295;  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  291;  3 
Cooley's  Briefs  on  Insurance,  2324,  2325.  See,  also,  Leffing- 
well  V.  Grand  Lodge  etc.  (1892),  86  Iowa,  279,  53  N.  W.  243; 
Petrie  v.  Mutual  Benefit  Life  Ins.  Co.  (1904),  92  Minn.  489, 
100  N.  W.  236;  Irvin  v.  Rushville  etc.  Tel.  Co.  (1903),  161 
Ind.  524,  69  N.  E.  258,  and  cases  cited.  It  is  said  in  21 
American  and  English  Encyclopedia  of  Law,  second  edition, 
291:  **  Where  the  insured  is  in  the  employ  of  the  company, 
the  fact  that  there  were  wages  due  him  at  the  time  of  his 
default  in  the  payment  of  an  assessment,  sufficient  to  pay  the 
assessment,  will  not  prevent  a  forfeiture  for  nonpayment,  as 
the  company  is  under  no  duty  to  apply  such  wages  to  the 
payment  of  the  assessment/'     And  this  was  the  theoiy   of 
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said  paragraph,  for  it  averred  that  ''the  defendant  had  the 
right  to  apply  said  two  dollars  on  the  payment  of  the  August 
assessment  of  one  dollar  and  five  cents,  and  should  have 
applied  it,**  and  "that  the  defendant  refused  to  apply  said 
sum  of  two  dollars  on  said  payment." 

It  is  not  suflScient,  however,  to  allege  that  it  was  the  right 
or  duty  of  the  appellee  to  apply  said  two  dollars,  or  any  part 
thereof,  to  the  payment  of  the  August  assessment,  the  same 
being  the  mere  conclusion  of  the  pleader,  but  the  facts  from 
which  such  right  or  duty  arises  must  be  clearly  and  posi- 
tively alleged:  Chicago  etc.  R.  Co.  v.  Barker  (1908),  169 
Ind.  670,  83  N.  E.  369,  17  L.  R.  A.,  N.  S.,  542 ;  Chicago  etc. 
R.  Co.  V.  Lain  (1908),  170  Ind.  84,  83  N.  E.  632,  and  cases 
cited;  Chicago  etc.  R.  Co.  v.  McCandish  (1907),  167  Ind.  648, 
79  N.  E.  903,  and  cases  cited;  City  of  Buffalo  v.  HoUoway 
(1852),  7  N.  Y.  493,  57  Am.  Dec.  550,  and  note  page  554; 
Wabash  R.  Co.  v.  Hassett  (1908),  170  Ind.  370,  83  N.  E.  705, 
and  authorities  cited;  Southern  Ind.  R.  Co.  v.  Fine  (1904), 
163  Ind.  617,  72  N.  E.  589 ;  Pittsburgh  etc.  R.  Co.  v.  Light- 
heiser  (1904),  163  Ind.  247,  71  N.  E.  218,  660,  and  cases 
cited. 

"That  said  defendant  refused  to  apply  said  sum  of  two 
dollars  on  ^**  said  payment,"  involves  the  assumption  that 
appellee  had  been  directed,  requested  or  otherwise  empowered 
by  said  Caywood  or  his  authorized  agent  to  apply  said  two 
dollars  in  payment  of  said  August  assessment,  a  fact  which 
was  not  alleged  in  said  paragraph,  and  without  which  it  was 
insufficient:  Lake  Erie  etc.  R.  Co.  v.  McFall  (1905),  165  Ind. 
574,  76  N.  E.  400;  Aiken  v.  City  of  Columbus  (1906),  167 
Ind.  139,  78  N.  E.  657,  12  L.  R.  A.,  N.  S.,  416;  Malott  v. 
Sample  (1905),  164  Ind.  645,  74  N.  E.  245,  and  cases  cited; 
Riley  v.  State  (1907),  168  Ind.  657,  81  N.  E.  726;  Bliss  on 
Code  Pleading,  3d  ed.,  sec.  318. 

It  is  well  settled  that  a  demurrer  admits  only  such  facts 
as  are  sufficiently  pleaded. 

Moreover,  the  benefit  certificate  sued  on  calls  for  the  "pro- 
tector and  secretary  of  Gage  Lodge  No.  1663''  to  countersign 
said  "certificate  and  impress  the  seal"  of  said  subordinate 
lodge,  "hereto  rendering  the  same  valid  and  in  full  force." 
Said  benefit  certificate  appears  to  have  been  impressed  with 
the  seal  of  said  subordinate  lodge,  but  it  was  not  counter- 
signed by  the  protector  and  secretary  of  said  subordinate 
lodge.  It  cannot  be  said,  therefore,  to  have  been  completely 
executed  according  to  its  own  provisions.  It  has  been  held 
that  an  insurance  policy  is  not  executed  by  attaching  the 
Am.  St.  Rep.,  Vol.  131—17 
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insurer's  corporate  seal,  when  the  names  of  the  president  and 
secretary,  called  for  by  the  attestation  clause,  are  not  signed 
thereto,  nor  when  the  same  is  not  countersigned  as  required 
by  its  provisions:  Peoria  etc.  Ins.  Co.  v.  Walser  (1864),  22 
Ind.  73;  Globe  etc.  Ins.  Co.  v.  Reid  (1898),  19  Ind.  App.  203, 
47  N.  E.  947,  49  N.  E.  291,  and  cases  cited;  Badger  v. 
American  etc.  Life  Ins.  Co.  (1869),  103  Mass.  244,  4  Am. 
Rep.  547;  McCuUy's  Admr.  v.  Phoenix  Mut.  Life  Ins.  Co. 
(1881),  18  W.  Va.  782;  Prall  v.  Mutual  etc.  Assur.  Soc. 
(1874),  5  Daly  (N.  Y.),  298;  Kerr  on  Insurance,  pp.  85,  86. 

It  may  be  the  requirement  that  the  same  be  countersigned 
by  some  person  or  persons  named  may  be  waived  by  the 
^^'^  company,  but  there  can  be  no  such  presumption  from 
the  mere  possession  thereof,  when  it  has  not  been  counter- 
signed in  the  manner  required. 

There  are  no  facts  alleged  in  the  amended  complaint  show- 
ing that  said  requirement  has  in  any  way  been  waived  by 
appellee.    It  follows  that  the  court  did  not  err  in  sustaining       j 
the  demurrer  to  the  complaint. 

Judgment  affirmed. 


A  Stipulation  in  a  Policy  of  Insurance  Limiting  the  Time  within 
which  an  action  may  be  brought  thereon  is  valid  and  binding:  Mead 
T.  Phoenix  Ins.  Co.,  68  Kan.  432,  104  Am.  St.  Eep.  412;  Paul  v. 
Fidelity  etc.  Co.,  186  Mass.  413,  104  Am.  8t.  Bep.  594. 

The  Failure  to  Pay  a  Premium  When  Due  on  an  Insurance  Policy 
ordinarily  works  a  forfeiture  of  the  insurance:  Thompson  ▼.  Fidelity 
Mut.  Life  Ins.  Co.,  116  Tenn.  557,  115  Am.  St.  Bep.  823;  Pacific  Mut. 
Life  Ins.  Co.  v.  Galbraith,  115  Tenn.  471,  112  Am.  St.  Bep.  862. 


CLEVELAND,  CINCINNATI,  CHICAGO  AND  ST.  LOUIS 
RAILWAY  COMPANY  v.  HILLIGOSS. 

[171  Ind.  417,  86  N.  E.  485.] 

BAIUtOADS — Oollision  with  Street-car. — ^A  Oomplaint  in  an 
Action  against  a  railroad  company  alleging  that  the  plaintiff  was  the 
conductor  in  charge  of  an  electric  car,  that  the  defendant  operated  a 
steam  railway  which  crossed  the  electric  line,  that  the  plaintiff 
stopped  his  car  as  it  approached  the  defendant's  tracks  and  looked 
thereon  for  approaching  cars,  but  observing  none  started  his  c%r  over 
the  crossing,  and  that  the  defendant  then  negligently  and  without 
warning  ran  and  kicked  a  car  over  the  crossing  and  against  the 
electric  car,  is  sufficient  to  show  a  breach  of  duty  owed  to  the  plain- 
tiff,    (pp.  260,  261.) 

BAILBOAD8 — Oolllsioa  with  Street-car. — ^Whether  a  Street 
Railway  Oonductor  who  alights  from  his  car  and  steps  upon  a  steam 
railroad  crossing  to  look  for  approaching  cars  is  negligent,  after  ob- 
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uerving  no  traiiiB  approaching,  in  immediately  signaling  the  motor- 
man  to  cross  instead  of  standing  on  the  crossing  and  looking  for  any 
definite  period  before  giving  the  signal,  is  a  question  for  the  jury. 
(p.  261.) 

TOBTS— Joint  and  Several  Liability  of  Wrongdoen.— When 
more  persons  than  one  unite  in  the  commission  of  a  wrong,  each  is 
responsible  for  the  acts  of  all  and  for  the  whole  damage;  and  where 
separate  and  independent  acts  of  negligence  by  different  persons 
concur  in  causing  a  single  injury,  courts  will  not  undertake  to  appor- 
tion the  damage  in  such  cases  among  the  wrongdoers.  The  injured 
party  has,  at  Ms  election,  his  remedy  against  all  or  any  number,  (p. 
263.) 

TOBTS — Satisfaction  ftom  One  Joint  Wrongdoer. — Where  an 
injured  person  looks  for  reparation  to  one  of  the  persons  jointly  and 
severally  liable  for  the  wrong,  and  accepts  satisfaction  from  and 
releases  him,  he  thereby  discharges  the  others  from  liability,  (p. 
263.) 

TOBTS— Belease  of  or  Satisfaction  ftom  One  Joint  Wrong- 
doer.— There  is  a  distinction  between  a  "satisfaction"  and  a  ''re- 
lease" as  applied  to  joint  wrongdoers.  A  naked  promise  by  the  in- 
jured person  not  to  sue,  an  action  against  a  part  only  of  the  joint 
tort-feasors  and  a  forgiveness  of  the  others,  or  a  formal  release 
unsupported  by  a  consideration,  will  in  neither  case  operate  as  a 
discharge  of  those  not  favored;  but  a  satisfaction,  supported  by  con- 
sideration, received  by  the  injured  person  from  one  of  the  wrongdoers 
diseharges  all  of  them.     (p.  263.) 

TOBTS — ^Belease  of  One  Apparently  Liable. — ^A  Satisfactioa 
Boceived  from  one  apparently  liable  jointly  with  others  fo£  a  wrong 
discharges  all  of  them,  although  he  was  in  fact  not  liable,     (p.  265.) 

TOBTS — ^Estoppel  to  Deny  Belease  of  Wrongdoer. — One  who 
receives  a  satisfaction  from  a  joint  wrongdoer  and  retains  the  con- 
sideration will  not  be  heard  to  say  that  he  had  no  claim  against  him 
or  that  the  consideration  was  inadequate,     (p.  266.) 

TOBTS— Oonsideration  for  Belease. — ^A  Contract  for  Be-employ- 
ment  constitutes  a  sufficient  consideration  for  a  release  of  the  em- 
ployer from  liability  for  personal  injuries,  received  by  the  employ 6. 
(p.  266.) 

L.  J.  Hackney,  Prank  L.  Littleton,  Carey  E.  CowgiU  and 
John  J.  Kelly,  for  the  appellant. 

A.  H.  Vestal,  Fred  Van  Nuya,  W.  A.  Kittinger  and  William 
S.  Diven,  for  the  appellee. 

^^  HADLEY,  J.  Appellee  sues  to  recover  for  injuries 
received  in  a  collision  between  a  freight-car,  belonging  to 
appellant,  and  an  electric  street-car,  under  control  of  appellee, 
and  belonging  **^  to  the  Indiana  Union  Traction  Company. 
Said  collision  occurred  at  a  grade  crossing  in  the  city  of 
Anderson,  through  the  alleged  negligence  of  appellant.  There 
are  two  paragraphs  of  complaint,  each  of  which  was  held 
good  on  demurrer  for  insufficient  facts.  There  are  two  an- 
swers— a,  general  denial  and  one  affirmative — to  the  latter  of 
which  a  demurrer  for  insufficient  facts  was  sustained,  and  an 
exception  reserved.    Verdict  for  twelve  thousand  five  hundred 
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dollars,  for  which,  over  appellant's  motion  for  a  new  trial, 
judgment  was  rendered. 

Error  is  assigned  on  all  adverse  rulings. 

The  two  paragraphs  of  the  complaint  are  substantially  the 
same.  It  is 'alleged  in  both  that  the  plaintiff  was  the  con- 
ductor in  charge  of  an  electric  car,  which  was  being  operated 
by  the  Indiana  Union  Traction  Company  on  Meridian  street, 
which  runs  north  and  south  in  the  city  of  Anderson,  under  a 
franchise  from  said  city;  that  defendant  operates  a  steam 
railroad  running  east  and  west,  which  crosses  the  track  of 
the  Indiana  Union  Traction  Company  at  grade  in  a  populous 
part  of  said  city,  and  has,  at  the  point  of  intersection,  a  large 
number  of  tracks;  that  it  was  the  duty  of  the  plaintiff,  as 
such  conductor,  to  cause  said  car  to  be  stopped  before  reach- 
ing defendant's  tracks,  and  then  to  leave  said  car  and  go 
across  said  tracks  to  see  whether  any  train  was  approaching 
thereon,  and,  when  none  was  approaching,  to  signal  his  motor- 
man  operating  the  electric  car  to  come  on  across  said  track; 
that,  on  the  day  of  the  accident,  the  plaintiff  was  running 
his  car  southward,  and,  when  it  had  approached  within  fifteen 
or  twenty  feet  of  defendant's  tracks,  he  caused  his  said  car 
to  be  stopped,  and  went  southward  in  Meridian  street  on  and 
across  said  tracks,  and  found  thereon  no  trains  or  cars  ap- 
proaching said  crossing  on  any  of  the  tracks  of  said  steam 
railway ;  that,  having  thus  observed  that  there  were  no  trains, 
engines  or  cars  of  any  kind  in  motion,  or  attempting  to  cross 
said  Meridian  street,  plaintiff  signaled  the  motorman  operat- 
ing said  car  to  proceed  over  defendant's  said  tracks;  that 
said  motorman  **®  obeyed  said  signal,  and  proceeded  south- 
ward on  the  street-car  track,  across  said  railway  tracks,  and, 
while  said  car  was  moving,  the  plaintiff  boarded  it  in  safety ; 
that  **said  defendant  then  and  there  carelessly  and  negli- 
gently, without  any  warning  to  the  plaintiff,  or  to  anyone 
else,  ran,  backed  and  'kicked'  one  of  its  cars,  with  one  of  its 
engines,  with  great  force  and  violence  from  east  to  west,  on 
and  along  one  of  its  said  tracks  crossing  Meridian  street,  and 
against  said  moving  electric  car,  so  occupied  and  managed 
by  the  plaintiff,  thereby  crushing  said  electric  car  and  caus- 
ing great  injury  to  the  plaintiff. ' ' 

The  objections  presented  to  the  complaint  are:  (1)  That 
the  acts  complained  of  fail  to  constitute  negligence  in  the 
appellant;  that  the  allegation  that  the  appellant  negligently 
ran,  backed  and  ** kicked"  one  of  its  cars  over  the  crossing, 
etc.,  without  first  giving  warning  to  the  appellee  or  to  any- 
one else,  is  insufficient  to  show  a  breach  of  any  duty  appellant 
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owed  to  appellee.  We  think  otherwise.  (2)  That  the  com- 
plaint shows  that  appellee  was  guilty  of  contributory  negli- 
gence in  this:  It  is  alleged  that  the  appellee  went  southward 
over  the  crossing,  and,  seeing  no  trains,  engines  or  cars  ap- 
proaching the  crossing,  signaled  his  motorman  to  proceed 
to  make  the  crossing.  ''It  is  not  alleged,"  says  appellant, 
''that  he  [the  plaintiff]  continued  to  look.  It  was  his  duty 
not  only  to  continue  to  look  until  he  had  passed  the  crossing, 
but  to  look  at  a  time  and  place  when  and  where  his  observa- 
tions would  be  effective."  If,  before  crossing,  he  stopped  his 
car,  and  walked  southward  across  the  railroad  tracks  to  ascer- 
tain whether  there  were  trains,  engines  or  cars  approaching 
the  crossing  on  any  of  said  tracks,  and  seeing  none,  as  he 
alleges,  he  signaled  his  motorman  to  proceed  to  make  the 
crossing,  whether  he  was  justified,  by  the  nonappearance  of 
approaching  cars,  in  giving  the  signal  to  the  motorman  im- 
mediately after  passing  over  the  crossing,  or  whether  he 
should  have  stood  on  the  crossing  and  looked,  for  any  definite 
period,  for  *^*  approaching  cars,  before  signaling  the  motor- 
man  to  advance,  was,  to  say  the  least  of  it,  a  question  of  fact 
for  the  jury.  As  against  the  demurrer,  we  find  no  suflficient 
reason  for  condemning  either  paragraph  of  the  complaint. 

Did  the  court  err  in  sustaining  appellee's  demurrer  to  the 
second  paragraph  of  answer?  Said  answer,  in  effect,  alleges 
that  the  cut  of  cars  in  charge  of  appellant's  employes,  and 
the  street-car  operated  by  the  traction  company's  motorman, 
were  each  moving  toward  the  crossing  at  a  speed  of  about 
five  miles  per  hour;  and  when  the  street-car  had  arrived  at 
a  point  thirty-five  feet  from  the  crosvsing,  and  the  cut  of 
cars  was  fifty  feet  from  the  crossing,  the  cut  of  cars,  which 
had  the  right  of  way,  was  then  in  plain  view  of  said  motor- 
man,  and  he  had  plenty  of  time  to  stop  his  car  and  avoid 
the  collision  and  injury;  but,  on  the  contrary,  he  negligently 
continued  to  run  his  car  forward,  and  reached  the  crossing 
point  at  the  same  time  the  cut  of  cars  reached  it,  and  thereby 
caused  the  collision  and  the  plaintiff's  injury.  With  refer- 
ence to  this  part  of  the  answer,  appellant  makes  the  point 
that  it  shows  that  the  proximate  cause  of  the  plaintiff's  in- 
jury was  the  negligence,  not  of  appellant  company,  but  of 
the  Indiana  Union  Traction  Company,  in  heedlessly  running 
its  car  onto  the  crossing,  in  front  of  the  moving  cut  of  cars, 
and  cites  Thompson  v.  Citizens'  St.  R.  Co.  (1899),  152  Ind. 
461,  53  N.  E.  462,  in  support  of  the  contention.  However, 
the  view  of  the  answer  that  we  have  taken  makes  the  ques- 
tion here  raised  unimportant,  and  we  express  no  opinion  con- 
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ceming  it.  It  is  further  averred  that  the  collision  was  caused 
by  the  joint  acts  of  said  traction  company,  through  its  motor- 
man  operating  said  street-car,  and  the  railroad  company, 
through  its  employes  in  moving  a  cut  of  cars  over  the  cross- 
ing ;  and  if  there  was  negligence  on  the  part  of  the  appellant, 
as  alleged  by  the  appellee,  in  moving  its  cut  of  cars  over  the 
crossing,  nevertheless  the  appellee's  injuries  would  not  have 
occurred  had  it  not  been  for  the  act  of  the  traction  com- 
pany's employ^  in  negligently  running  said  street-car  onto 
said  crossing  at  ^^^  the  same  time  the  appellant's  cut  of  cars 
was  in  the  act  of  crossing  the  same;  and  so  the  appellant  says 
'Hhat,  if  the  collision  resulted,  in  any  particular,  through  the 
negligence  of  its  employes,  it  was  through  the  joint  act  and 
joint  negligence  of  the  employes  of  said  two  companies  that 
said  colUsion  and  the  plaintiff's  injuries  occurred."  It  is 
then  averred  that  on  December  30,  1905,  the  appellee,  for  a 
valuable  consideration,  fully  released  the  traction  company 
from  aU  liability  arising  from  said  collision,  which  release 
was  in  writing,  and  in  the  following  words  and  figures : 

^'Whereas,  on  November  24,  1905,  James  W.  Hilligoss, 
while  in  the  employ  of  the  Indiana  Union  Traction  Company, 
as  conductor,  was  injured  about  the  head,  arms,  body  and 
otherwise  injured  when  freight-car  collided  with  South 
Meridian  street-car,  in  an  accident  which  occurred  on  the 
lines  of  said  traction  company,  at  or  near  Meridian  street 
crossing  of  Big  Four  Railway.  Now,  therefore,  in  considera- 
tion of  the  agreement  of  said  traction  company  herein  con- 
tained to  re-employ  said  employ^  for  such  time  only  as  may 
be  satisfactory  to  it,  said  James  W.  Hilligoss  agrees  to  and 
does  hereby  receipt,  release  and  forever  discharge  said  trac^ 
tion  company  of  and  from  any  and  all  liability,  claims  and 
demands  of  every  kind  and  character  that  he,  said  employ^, 
ever  had  against  said  traction  company  to  date,  and  especially 
from  all  claims  and  demands  of  any  nature  arising  out  of 
or  due  to  the  accident  aforesaid,  said  traction  company  hereby 
agreeing,  in  consideration  of  the  foregoing^  to  employ  said 
employ^  so  long  as  satisfactory  to  it,  and  not  otherwise. 

''Witness  the  names  of  the  parties  this  30th  day  of  Decem- 
ber 1905 

"JAMES  W.  HILLIGOSS. 
"INDIANA  UNION  TRACTION  COMPANY, 

"By  ELLIS  C.  CARPENTER, 

"aaim  Adjuster." 

And  it  is  alleged  that  the  release  of  the  traction  company 
was  a  full  and  complete  release  of  the  defendant,  and  jads- 
ment  is  demanded  accordingly. 
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It  is  an  ancient  and  well-established  mle,  almost  without 
exception  in  England  and  America,  that  for  a  single  injury 
**•  there  can  be  but  one  recompense.  When  more  persons 
than  one  unite  in  the  commission  of  a  wrong,  each  is  re- 
sponsible for  the  acts  of  all,  and  for  the  whole  damage ;  also, 
where  separate  and  independent  acts  of  negligence  by  different 
persons  concur  in  causing  a  single  injury,  each  is  fully 
responsible  for  the  trespass.  Courts  will  not  undertake  to 
apportion  the  damage  in  such  cases  among  the  joint  wrong- 
doers. The  injured  party  has,  at  his  election,  his  remedy 
against  all,  or  any  number:  1  Cooley  on  Torts,  3d  ed.,  •ISS. 
He  may  elect  to  look  to  one  only,  and,  if  he  accepts  from 
that  one  a  benefit,  or  property,  in  satisfaction  and  release, 
he  can  go  no  further.  He  cannot  have  a  second  satisfaction. 
Having  had  a  reparation  from  one  who  was  responsible  for 
all  the  damage,  and  released  him,  all  others  who  were  jointly, 
or  jointly  and  severally,  liable  are  also  released.  One  satis- 
faction is  a  bar  to  further  proceedings  on  the  same  cause  of 
action:  Fleming  v.  McDonald  (1875),  50  Ind.  278,  19  Am. 
Rep.  711;  Ashcroft  v.  Knoblock  (1896),  146  Ind.  169,  45  N. 
E.  69. 

There  is  a  clear  distinction,  however,  recognized  by  the 
courts,  between  a  ''satisfaction"  and  a  ** release,"  growing 
•  out  of  the  right  of  the  injured  party  to  choose  whether  he 
will  seek  redress  against  all  or  a  less  number  of  those  jointly 
liable  to  him.  On  the  one  hand,  a  naked  promise  not  to  sue, 
an  action  against  a  part  only  of  the  joint  tort-feasors  and  a 
forgiveness  of  the  others,  or  a  formal  release,  unsupported 
by  a  consideration,  will  in  neither  case  operate  as  a  release 
of  those  not  favored.  In  other  words,  a  release  in  fact  may 
be  given  to  a  part  of  the  joint  trespassers,  although  no  part 
of  the  damage  has  been  paid,  and  those  not  released  held 
liable  for  the  whole.  On  the  other  hand,  a  contract  which 
purports  to  be  a  satisfaction  for  the  wrong,  and  a  release  of 
the  wrongdoer,  jointly  liable  with  others,  to  be  effective,  must 
clearly  show  that  the  injured  party,  for  a  consideration,  has 
surrendered  to  the  party  in  whose  favor  the  contract  runs 
all  claim  for  ^•^  recompense  for  and  on  account  of  the  tres- 
pass complained  of.  If  it  does  so  appear,  there  can  be  no 
further  proceeding,  for  the  right  of  action  for  the  wrong  is 
forever  gone:  Miller  v.  Beck  &  Co.  (1899),  108  Iowa,  575, 
79  N.  W.  344;  Brown  v.  City  of  Cambridge  (1862),  85  Mass. 
474;  Hartigan  v.  Dickson  (1900),  81  Minn.  284,  83  N.  W. 
1091;  Eastman  v.  Grant  (1861),  34  Vt.  387;  Seither  v.  Phila- 
delphia Traction  Co.  (1889),  125  Pa.  397,  11  Am.  St.  Rep. 
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905,  17  Aa  338,  4  L.  R.  A.  54;  McBride  v.  Scott  (1903),  132 
Mich.  176,  102  Am.  St.  Eep.  416,  93  N.  W.  243,  61  L.  R.  A 
445,  1  Ann.  Cas.  191;  Dnlaney  y.  Bnffum  (1903),  173  Mo.  1, 
73  S.  W.  125;  Dncey  v.  Patterson  (1906),  37  Colo.  216,  119 
Am.  St.  Bep.  284,  86  Pac.  109,  9  L.  B.  A.,  N.  S.,  1066 ;  Abb 
V.  Northern  Pac.  B.  Co.  (1902),  28  Wash.  428,  92  Am.  St. 
Bep.  864,  68  Pac.  954,  58  L.  B.  A.  293;  Allen  ▼.  Raland 
(1906),  79  Conn.  405,  118  Am.  St.  Bep.  146,  65  Atl.  138, 
8  Ann.  Cas.  344;  Bntler  v.  Ashworth  (1895),  110  Cal.  614,. 
43  Pac.  4,  386;  1  Cooley  on  Torts,  3d  ed.,  •161. 

Appellee  insists  that  this  answer  proceeds  upon  the  single 
theory  of  a  release  and  that  it  is  not  good  upon  that  theory, 
because  it  pleads  facts  to  show  that  the  traction  company,  I 
to  whom  the  release  was  executed,  was  not  a  joint  tort-feasor, 
and  was  not  in  any  way  liable  to  appellee  and,  further,  that 
it  fails  to  show  that  the  appellee  ever  made  any  claim  for 
damages  against  the  company  on  account  of  his  injury.  To 
sustain  this  contention,  he  relies  on  Kentucky  etc.  Bridge  C!o. 
V.  Hall  (1890),  125  Ind.  220,  25  N.  E.  219. 

In  the  case  last  cited  the  answer  of  release  was  traversed, 
and  the  question  before  the  court  was  one  of  evidence  and 
not  of  pleading.  It  is  said  at  page  223:  ^'No  question  was 
raised  as  to  the  sufficiency  of  the  second  paragraph  of  answer, 
and  hence  we  are  not  called  upon  to  consider  it."  Neither  a 
copy,  nor  any  part  of  the  contents,  of  the  release  is  given^ 
and  in  commenting  on  the  evidence  the  court  said:  "But  the 
evidence  fails  to  show  that  he  ever  made  any  demand  against 
that  company  for  damages  on  account  of  the  injury,  or  ever 
claimed  that  it  was  in  any  way  responsible  ***  for  the  acci- 
dent. The  circumstances  proven,  brought  out  by  the  appel- 
lant, show  to  the  contrary From  the  evidence  before 

them  the  jury  might  well  conclude  that  the  Louisville,  Evans- 
ville  and  St.  Louis  Bailway  Company  was  in  no  way  re- 
sponsible for  the  accident,  and,  if  not,  there  was  no  joint 
liability  to  which  the  rule  that  the  release  of  one  joint  wrong- 
doer has  the  effect  to  discharge  all  others  might  apply. '^ 
Under  the  meager  facts  given  in  the  case  relied  on,  we  can- 
not accept  it  as  an  authority,  for  reasons  that  will  be  de- 
veloped as  we  proceed. 

With  reference  to  the  releasor  and  releasee,  it  may  be  said 
that  the  courts  will  not  permit  one  suffering  a  wrong  to  profit 
by  the  fears  of  those  occupying  positions  subjecting  them  to 
the  suspicion  of  being  the  wrongdoers,  and  who  are  willing 
to  buy  their  peace  rather  than  run  a  risk  at  law.  One  who 
compromises  a  claim  does  not  necessarily  admit  that  the  dainx 
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was  well  founded,  but  the  one  who  receives  the  consideration 
is  precluded  from  denying  that  it  was.  So  it  may  be  said 
that  when  a  pretended  claim  for  a  tort  has  been  settled  by 
treaty,  and  satisfaction  rendered  the  claimant  by  one  so  con- 
nected with  the  trespass  as  to  be  reasonably  subject  to  an 
action  and  possible  liability,  as  a  joint  tort-feasor,  the  satis- 
faction rendered  will  release  all  who  may  be  liable,  whether 
the  one  released  was  liable  or  not.  In  such  a  case  it  is  not 
necessary  that  it  should  appear  that  the  party  making  the 
settlement  mBja  in  fact  liable.  It  will  be  deemed  suflScient  if 
there  is  an  appearance  of  liability;  that  is,  something  in  the 
nature  of  a  claim  on  the  one  hand,  and  a  possible  liability 
under  the  rules  of  law  on  the  other:  Miller  v.  Beck  &  Co. 
(1899),  108  Iowa,  575,  79  N.  W.  344;  Leddy  v.  Barney 
(1885),  139  Mass.  394,  2  N.  E.  107;  Hubbard  v.  St.  Louis 
etc.  R.  Co.  (1903),  173  Mo.  249,  72  S.  W.  1073;  Hartigan 
V.  Dickson,  81  Minn.  284,  83  N.  W.  1091 ;  Denver  etc.  R.  Co. 
V.  Sullivan  (1895),  21  Colo.  302,  41  Pac.  501;  Tompkins  v. 
Clay  St.  R.  Co.  (1884),  66  Cal.  163,  4  Pac.  1165;  Abb  v. 
Northern  Pac.  R.  *^«  Co.,  28  Wash.  428,  92  Am.  St.  Rep. 
264,  68  Pac.  954,  58  L.  R.  A.  293;  Pickwick  v.  McCauliff 
(1906),  193  Mass.  70,  78  N.  E.  730,  8  Ann.  Cas.  1041. 

In  Miller  v.  Beck  &  Co.,  108  Iowa,  575,  79  N.  W.  344,  it 
is  said  at  page  578:  *'In  accordance  with  this  rule,  it  has 
frequently  been  held  that  the  validity  and  effect  of  a  release 
of  a  cause  of  action  does  not  depend  upon  the  validity  of 
the  cause  of  action,  and  that  if  the  claim  is  made  against 
one,  and  it  is  satisfied,  all  who  may  be  liable  are  discharged,^ 
whether  the  one  released  be  liable  or  not." 

From  the  case  of  Leddy  v.  Barney,  139  Mass.  394,  2  N.  E. 
107,  we  quote,  from  page  397,  as  follows:  **The  rule  that  a 
release  of  a  cause  of  action  to  one  of  several  persons  liable 
operates  as  a  release  to  all,  applies  to  a  release  given  to  one 
against  whom  a  claim  is  made,  although  he  may  not  be  in 
fact  liable.  The  validity  and  effect  of  a  release  of  a  cause 
of  action  do  not  depend  on  the  validity  of  the  cause  of  action. 
If  a  claim  is  made  against  one  and  released,  all  who  may  be 
liable  are  discharged,  whether  the  one  released  was  liable  or 
not."  This  text  is  quoted  with  approval  in  Denver  etc.  R. 
Co.  V.  Sullivan,  21  Colo.  302,  41  Pac.  501. 

It  is  said  by  Judge  Cooley,  in  his  excellent  work  on  torts  r 
** Therefore,  if  he  [the  injured  party]  accepts  the  satisfaction 
voluntarily  made  by  one,  that  is  a  bar  to  all.  And  so  a  re- 
lease of  one  releases  all,  although  the  release  expressly  stipu- 
lates that  the  other  defendants  shall  not  be  released.     And 
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this  rule  is  held  to  apply ,  even  though*  the  one  released  was 
not  in  fact  liable":  1  Cooley  on  Torts,  3d  ed.,  •lei. 

It  was  not  necessary  to  aver  in  the  answer  a  demand  or  an 
avowed  claim  for  damage  against  the  traction  company  as  a 
basis  for  the  release  agreement.  The  agreement  is  made  a 
part  of  the  answer,  and  provides  thai,  in  consideration  of 
the  agreement  of  said  traction  company  to  re-employ  the 
plaintiff,  ''said  James  W.  Hilligoss  agrees  to  and  does  hereby 
receipt,  release  and  forever  discharge  said  traction  company 
of  and  from  any  and  all  liabilities,  claims  and  demands 
**''  of  every  character  that  he,  said  employ^,  ever  had  against 
said  traction  company  to  date,  and  especially  from  all  claims 
and  demands  of  any  nature  arising  out  of,  or  due  to,  the 
accident  aforesaid.'' 

As  against  such  an  acknowledgment,  and  the  receipt  and 
retention  of  the  consideration,  the  appellee  will  not  be  heard 
to  say  that  he  had  no  claim  against  the  traction  company: 
Brown  v.  City  of  Cambridge  (1862),  85  Mass.  474;  Tomp- 
kins V.  Clay  St.  E.  Co.,  66  Cal.  163,  4  Pac.  1165.  Neither 
can  he  be  heard  to  complain  that  there  was  a  want  of,  or  an 
inadequate,  consideration.  His  recoverable  damage,  if  any 
at  all,  was  unliquidated  and  uncertain.  It  might  be  much  or 
little,  and  whatever  consideration  he  accepted  as  satisfaction 
for  what  he  surrendered,  will  be  held  as  adequate.  That  he 
accepted  appellant's  covenant  for  re-employment  in  satisfac- 
tion is  incontrovertible  from  the  language  of  the  release,  and 
that  was  a  sufficient  consideration. 

The  payment  of  full  wages  for  a  month,  without  regard 
to  the  ability  of  the  injured  party  to  earn  it,  has  been  held 
a  sufficient  consideration  to  support  a  release:  Jackson  v. 
Pennsylvania  R.  Co.  (1901),  66  N.  J.  L.  319,  49  Atl.  730,  55 
L.  R.  A.  87 ;  Allen  v.  Ruland,  79  Conn.  405,  118  Am.  St.  Hep. 
146,  65  Atl.  138,  8  Ann.  Cas.  344.  It  was  said  in  the  case 
last  cited  that  ''whether  the  sum  was  large  or  small  was  im- 
material, since  the  demand  extinguished  was  wholly  unliqui- 
dated." 

The  facts  pleaded  in  the  answer  show  at  least  the  semblance 
of  a  right  of  action  in  favor  of  appellee  against  the  traction 
company.  As  we  have  seen,  this  is  enough  to  uphold  the 
release. 

We  think  the  demurrer  should  have  been  overruled.  There 
are  numerous  other  questions  reserved  that  we  leave  uncon- 
sidered, as  they  are  not  likely  to  arise  again. 

The  judgment  is  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  second  paragraph  of  answer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 
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The  Belease  of  One  Joint  Tort-feasor  ae  the  Belease  of  AU  is  dis- 
enased  in  the  notes  to  Lonisyille  ete.  Mail  Co.  y.  Barnes,  111  Am.  St. 
B€p.  281;  Abb  v.  Northern  Pac.  By.  Co.,  92  Am.  St.  Bep.  872;  and  in 
the  recent  eases  of  Allen  y.  Buland,  79  Conn.  405,  118  Am.  St.  Bep. 
146;  Tanner  ▼.  Bowen,  34  Mont.  121,  115  Am.  St.  Bep.  529.  The  bet- 
ter mle  is  that  a  release  of  one  joint  tort-f  easor,  npon  his  making  part 
Mtisfaction  only,  does  not  discharge  the  others,  except  pro  tanto: 
Lonisyille  ete.  Mail  Co.  y.  Barnes,  117  Ky.  860,  111  Am.  St.  Bep. 
273;  and  tliat  an  instrument  which  releases  one,  but  expressly  reseryes 
the  right  to  pnrsne  the  others,  does  not  discharge  the  latter:  Gilbert 
V.  Pinch,  173  N.  Y.  455,  93  Am.  St.  Bep.  623.  Yet  it  is  held  in 
Dneey  ▼.  Patterson,  37  Colo.  216,  119  Am.  St.  Bep.  284,  that  the 
satisfaetion  of  a  judgment  against  one  of  seyeral  joint  tort-feasors 
bars  an  aetion  against  the  others,  although  such  release  and  satis- 
faetion shows  upon  its  face  that  it  was  not  intended  to  release  them. 

A  Tromiee  of  Be-employment  ae  a  Consideration  for  a  Belease  of  a 
right  of  action  against  the  employer  for  personal  injuries  is  dis- 
cussed in  the  note  to  Missouri  ete«  By.  Co.  y.  Smith.  107  Am.  St. 
Bep.  616. 


POTTER  MANUFACTURING  COMPANY  v.  A.  B.  MEYER 

&  CO. 

[171  Ind.  613,  86  N.  E.  837.] 

ME0HANI08'  LIEKS— InterpreUtioii  of  Stotuta.— The  right 
to  a  mechanic's  lien  is  purely  statutory;  and  a  claimant  must,  to  be 
entitled  to  a  lien,  in  the  first  instance  bring  himself  clearly  within 
the  terms  of  the  statute,  but  when  his  right  is  established,  the  law 
will  be  interpreted  liberally  toward  accomplishing  the  purposes  of 
its  enactment,     (p.  270.) 

MECHANICS'  UEira. — The  Lessor  of  a  Machine  which  is 
used  to  facilitate  the  construction  of  a  building  is  not  entitled  to  a 
mechanie's  lien  for  the  rental  yalue.     (p.  270.) 

ME0HANI08'   LIENS— Materials   not  Used  in  Building.— A 

materialman  claiming  a  lien  must  ordinarily  show  that  his  materials 
were  furnished  for  and  actually  used  in  the  erection,  alteration  or 
repair  of  the  building  against  which  the  lien  is  asserted,     (p.  271.) 

MEOHANICS*  LIENS. — ^Tlie  Machinery  for  Which  a  Lien  nuvy 
he  had  is  such  only  as  is  used  in  and  becomes  part  of  the  building 
and  passes  to  the  owner  thereof,     (p.  272.) 

MECHANICS'  LIENS^— A  Charge  for  fbo  Use  of  a  Priyata 
Ballroad  switch  used  for  deliyering  cars  loaded  with  materials  for 
a  building  will  not  sustain  a  mechanic's  lien.     (p.  273.) 

John  S.  Berryhill,  for  the  appellant. 

Charles  Martindale,  for  the  appellee. 

»*»  MONTGOMERY,  J.  This  suit  was  brought  to  fore- 
close a  mechanic's  lien  upon  the  property  of  the  Indianapolis 
Light  •**  and  Heat  Company,  a  corporation  which  had  been 
formed  by  consolidation  of  the  Marion  County  Hot  Water 
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Heating  Company,  and  the  Indianapolis  Light  and  Power 
Company.  Appellant  filed  a  cross-complaint  in  the  suit,  alleg- 
ing that  the  Marion  County  Hot  Water  Heating  Company  had 
contracted  with  J.  J.  Smith  &  Company  for  the  construction  of 
a  certain  sewer  and  drain,  and,  for  the  purpose  of  executing 
said  contract,  J.  J.  Smith  and  J.  J.  Smith  &  Company  pur- 
chased and  leased  from  appellant  certain  material  and  machin- 
ery, and  hired  appellant  to  perform  certain  labor,  to  be  used 
in  the  construction  of  said  sewer  and  drain,  as  shown  by  bills 
of  particulars  filed;  that  said  materials  and  machinery  were 
used,  and  said  labor  was  performed  by  appellant,  in  the 
erection  and  construction  of  said  sewer  and  drain ;  that  J.  J. 
Smith  &  Company  failed  financially  and  became  insolvent; 
that  notice  of  an  intention  to  hold  a  lien  was  duly  filed,  and 
that  appellant's  claim  was  unpaid.  The  cross-complaint  was 
answered  by  a  general  denial.  A  trial  resulted  in  a  finding 
and  judgment  against  appellant. 

Appellant's  motion  for  a  new  trial,  on  the  ground  that  the 
decision  of  the  court  was  contrary  to  law,  was  overruled,  and 
this  ruling  is  assigned  as  error. 

It  appears  from  the  evidence  that  J.  J.  Smith  &  Company 
agreed  to  construct  this  sewer  and  drain,  and  *'to  furnish 
all  necessary  tools  and  materials  and  employ  the  necessary 
labor  properly  and  promptly  to  execute  said  work."  A  part 
of  the  claim  for  which  appellant  seeks  to  enforce  a  lien  is 
the  rental  price  of  a  ** Potter  trench  machine"  for  two 
months  and  twenty-three  days  at  the  agreed  rate  of  one 
hundred  and  fifty  dollars  per  month.  This  machine  was  de- 
scribed in  the  contract  as  follows:  **Said  trench  machine 
to  consist  of  two  hundred  and  seventy-two  feet  of  steel  trestle, 
one  engine  car,  one  tail  block,  one  double  tub  carriage,  twelve 
two-thirds  yard  buckets,  seven  hundred  feet  of  twenty-five 
pound  *T'  rail,  fish  plates  and  bolts,  twelve  hundred  feet  of 
one-half  inch  best  crucible  steel  wire  cable,  nineteen  wires  to 
the  ^^^  strand,  sheaves,  axles,  shafts,  bolts,  wrenches,  oil  cans 
and  all  necessary  parts  for  running  machine." 

J.  J.  Smith  &  Company  were  carefully  to  take  down  and 
return  the  machine  to  appellant's  yard  when  through  with 
it.  The  residue  of  the  account  against  J.  J.  Smith  &  Com- 
pany, amounting  to  two  hundred  and  seventy-six  dollars  anl 
seventy-five  cents,  for  which  a  lien  is  asserted,  was  for  a  tele- 
gram, braces,  brace  screws  and  washers,  sheeting  puller,  brick 
buckets,  stringer  hooks,  sharpening  picks,  blacksmith  work 
and  the  use  of  a  private  switch  in  unloading  cars.  This  part 
of  appellant's  claim,  aside  from  the  charge  for  a  telegram 
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and  the  use  of  its  private  track,  was  for  the  purchase  price 
of  and  for  repairs  to  tools  and  implements  used  in  the  con- 
struction of  the  work,  and  upon  the  completion  thereof  car- 
ried away  as  the  personal  property  of  the  contractor. 

The  concrete  question  for  decision  may  be  concisely  stated 
in  the  language  of  appellee's  counsel  as  follows:  **(1)  Are 
took  sold  or  leased  to  a  contractor,  or  repairs  on  tools  and 
machinery  used  by  a  contractor,  in  the  erection  of  a  structure, 
and  which  are  at  the  conclusion  of  the  contract  carried  away 
by  the  contractor  as  his  personal  property,  or  returned  to 
the  bailor,  and  in  no  way  incorporated  into  the  structure, 
the  subject  of  a  mechanic's  lien?  (2)  Is  a  charge  for  the 
privilege  of  using  a  railroad  switch  from  which  to  unload 
materials  to  be  transported  to  a  structure  the  subject  of  a 
mechanic's  lien!" 

Section  1  of  the  statute  upon  which  the  alleged  lien  is 
founded  reads  as  follows:  "That  contractors,  subcontractors, 
mechanics,  journeymen,  laborers  and  all  persons  performing 
labor  or  furnishing  material  or  machinery  for  the  erection, 
altering,  repairing  or  removing  any  house,  mill,  manufactory 
or  other  building,  bridge,  reservoir,  system  of  waterworks  or 
other  structure  or  for  constructing,  altering  or  repairing  or 
removing  of  any  sidewalk,  walk,  stile,  well,  drain,  sewer  or 
cistern,  may  have  a  lien  separately  or  jointly  •*•  upon  the 
house,  mill,  manufactory  or  other  building,  bridge,  reservoir, 
sj'stem  of  waterworks  or  other  structure,  sidewalk,  walk,  stile, 
well,  drain,  sewer  or  cistern  which  they  may  have  erected, 
altered,  repaired  or  removed,  or  for  which  they  may  have 
furnished  material  or  machinery  of  any  description,  and  on 
the  interest  of  the  owner  of  the  lot  or  parcel  of  land  on  which 
it  stands  or  with  which  it  is  connected  to  the  extent  of  the 
value  of  any  labor  done,  material  furnished  or  either;  and 
all  claims  for  wages  for  mechanics  and  laborers  employed  in 
or  about  any  shop,  mill,  wareroom,  storeroom,  manufactory  or 
structure,  bridge,  reservoir,  system  of  waterworks  or  other 
structure,  sidewalk,  walk,  stile,  well,  drain,  sewer  or  cistern, 
shall  be  a  first  lien  upon  all  the  machinery,  tools,  stock  of 
material,  work  finished  or  unfinished  located  in  or  about  such 
shop,  mill,  wareroom,  storeroom,  manufactory  or  other  build- 
ing; bridge,  reservoir,  system  of  waterworks  or  other  struct- 
ure, sidewalk,  walk,  stile,  well,  drain,  sewer  or  cistern  or  used 
in  the  business  thereof;  and  should  the  person,  firm,  or  cor- 
poration be  in  failing  circumstances,  the  above-mentioned 
claim  shall  be  preferred  debts,  whether  claim  or  notice  of 
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lien  haa  been  filed  or  not":  Barns'  Bev.  Stats.  1908,  sec. 
8295,  Acts  1899,  p.  569. 

This  statute  provides  that  a  mechanic's  lien  may  be  ac- 
quired by  persons  (1)  who  perform  labor,  or  (2)  who  furnish 
material  or  machinery  for  the  purpose  of  erecting,  altering, 
repairing  or  moving  certain  enumerated  structures.  The 
right  to  such  Uen  is  purely  statutory,  and  in  no  respect 
founded  on  the  common  law.  A  claimant  to  such  a  lien  must 
in  the  first  instance  bring  himself  clearly  within  the  terms 
of  the  statute,  but  when  his  right  has  been  established,  the 
law  will  be  liberally  interpreted  toward  accomplishing  the 
purposes  of  its  enactment. 

A  lien  is  authorized  in  favor  of  a  laborer  to  the  extent  of 
the  value  of  the  work  done  by  him.  This  trench  machine, 
**''  owned  by  appellant,  did  not  work  automatically,  but  was 
operated  by  men  in  the  employ  and  under  the  direction  of  the 
lessee  of  the  machine,  J.  J.  Smith  &  Company.  There  could 
be  no  question  that  the  contractor,  J.  J.  Smith  &  Company, 
might  have  acquired  a  lien  to  the  extent  of  the  value  of  the 
work  done,  including  that  done  by  this  labor-saving  machine. 
Appellant,  however,  did  not  perform,  or  in  any  manner  engage 
to  perform,  any  labor  upon  the  structure  to  be  erected.  Its 
claim  is  not  for  the  value  of  work  actually  done,  but  com- 
pensation at  an  agreed  price  for  a  specified  time,  as  the  rental 
value  of  the  machine,  without  regard  to  whether  it  was  idle 
or  in  use  upon  this  work.  But,  waiving  any  technical  ques- 
tions as  to  the  theory  of  the  cross-complaint,  and  assuming 
that,  if  the  evidence  so  warranted,  appellant  might  recover 
thereon  to  the  extent  of  the  value  of  work  done  by  it,  we  are 
clearly  of  opinion  that  appellant  is  not  shown  to  have  per- 
formed any  work,  and,  as  the  mere  lessor  of  this  machine, 
cannot  be  regarded  as  one  performing  labor  within  the  mean- 
ing of  the  statute  under  consideration. 

In  the  case  of  Lohman  v.  Peterson  (1894),  87  Wis.  227,  58 
N.  W.  407,  the  plaintiff,  under  a  statute  authorizing  a 
mechanic's  lien  for  labor  or  services  in  cutting  and  hauling 
lumber,  railroad  ties,  etc.,  sought  to  enforce  a  lien  for  the 
hire  of  an  ox  used  in  hauling  railroad  ties.  The  court  held 
that  the  statute  was  designed  to  secure  the  pay  of  those  who 
performed  manual  labor  upon  such  articles,  including  that 
done  by  their  servants  and  teams;,  that  the  plaintiff  per- 
formed no  such  labor,  and  that  he  performed  no  work  by  his 
ox,  since  it  was  hired  to,  and  used  by,  another  person,  and 
in  contemplation  of  the  act  became  the  property  of  the  bailee, 
who  had  a  right  to  a  lien  npon  the  same  ties  for  services  in- 
cluding the  use  of  his  team. 
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The  same  court,  in  the  case  of  McAuliffe  v.  Jorgenson 
(1900),  107  Wis.  132,  82  N.  W.  706,  said:  ''Plaintiflf's  right 
^^^  to  a  lien  is  based  upon  the  fact  that  he  hired  his  well-bor- 
ing machine  to  Jorgenson,  who  had  the  contract  to  bore  the 
well.  Laws  giving  liens  to  mechanics  are  equitable  in  their 
character,  and  are  to  be  liberally  construed  to  advance  their 
objects;  yet  they  are  purely  statutory,  and  cannot  be  ex- 
tended by  construction  to  cases  not  fairly  and  reasonably 

within  their  purview Whatever  right  he   [plaintiff] 

has,  if  any,  arises  from  the  use  of  his  machine.  When  he 
hired  it  to  Jorgenson,  to  all  intents  and  purposes  it  became 
the  latter 's  machine,  the  same  as  if  he  had  purchased  it  out- 
right. The  plaintiff  did  no  manual  labor,  either  by  himself 
or  his  servants,  toward  the  construction  of  the  well.  The 
machine  was  used  by  Jorgenson  as  though  it  was  his  own. 
For  its  use  in  connection  with  his  own  labors  he  would  have 
been  entitled  to  a  lien,  not  for  the  use  of  the  machine  alone, 
1  ut  because  with  his  labors  in  the  use  and  operation  of  the 

machine  the  well  was  drilled The  machine  thus  used 

is  'the  plant  of  the  contractor,'  and  can  in  no  sense  be  said  to 
be  materials  furnished  or  used  in  the  drilling  of  the  well. 
....  To  permit  this  lien  to  stand  and  be  enforced  would 
be  stretching  the  lien  law  beyond  any  reasonable  limit." 

In  the  case  of  Allen  v.  Elwert  (1896),  29  Or.  428,  44  Pac. 
823,  48  Pac.  54,  the  court  said:  "But  we  do  not  think  the 
claimants  are  entitled  to  a  lien  for  the  use  of  their  tools  or 
appliances,  or  for  hauling  or  transporting  the  same  to  and 
from  the  building,  for  the  .reason  that  they  are  in  no  sense 
either  materials  furnished  to  be  used  in  the  construction, 
alteration  or  repair  of  a  building,  or  labor  performed  thereon, 
and  are  therefore  not  within  either  the  letter  or  spirit  of  the 
statute' ':  See,  also,  Evans  v.  Lower  (1904),  67  N.  J.  Eq.  232, 

58  Atl.  294. 

The  answer  to  the  remaining  inquiry — whether  appellant 
may  be  fairly  regarded  as  one  furnishing  materials  or  ma- 
chinery for  the  construction  of  the  sewer  or  drain — is  fore- 
shadowed •*•  by  the  quotations  given.  It  is  well  settled, 
both  in  this  state  and  elsewhere,  that  a  materialman  claiming 
a  lien  must  ordinarily  show  that  his  materials  were  furnished 
for  and  were  actually  used  in  the  erection,  alteration  or  re- 
pair of  the  building  against  which  the  lien  is  asserted :  Craw- 
ford v.  Crockett  (1876),  55  Ind.  220;  HiU  v.  Sloan  (1877), 

59  Ind.  181;  Lawton  v.  Case  (1880),  73  Ind,  60;  Neeley  v. 
Searight  (1888),  113  Ind.  316,  15  N.  E.  598;  Jones  v.  Hall, 
(1894),  9  Ind.  App.  458,  35  N.  E.  923,  37  N.  E.  25;  Leeper  v. 
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Myers  (1894),  10  Ind.  App.  314,  37  N.  E.  1070;  Clark  v. 
Huey  (1895),  12  Ind.  App.  224,  40  N.  E.  152;  Barnett  v. 
Stevens  (1896),  16  Ind.  420,  43  N.  B.  661,  45  N.  E.  485. 

The  provisions  of  the  statute  respecting  the  furnishing  of 
machinery  are  not  substantially  different  from  those  with  re- 
gard to  building  materials.  The  machinery  furnished  must 
be  so  attached  to  the  realty  as  to  become  a  part  thereof  and 
be  regarded  as  a  fixture  to  make  it  the  basis  of  a  mechanic's 
lien:  27  Cyc.  38.  Appellant's  trench  machine  was  rented  by 
the  contractor  merely  as  a  tool  or  labor-saving  device  for  tem- 
porary use  in  the  performance  of  his  contract,  and  was  not 
intended  to  and  did  not  become  in  any  sense  a  part  of  the 
structure.  The  machinery  for  which  the  statute  authorizes 
a  lien  is  such  as  may  fairly  be  contemplated  or  required  by 
the  terms  of  the  contract  between  the  owner  of  the  premises 
or  structure  to  be  erected  and  the  contractor,  and  the  title  to 
which,  when  furnished,  will  pass  to  the  owner  of  such  prop- 
erty, become  a  part  thereof,  and  to  some  extent  enhance  its 
value:  Cincinnati  etc.  R.  R.  v.  Shera  (1905),  36  Ind.  App. 
315,  73  N.  E.  293;  Basshor  v.  Baltimore  etc.  R.  Co.  (1885), 
65  Md.  99,  3  Atl.  285 ;  May  &  Thomas  Hardware  Co.  v.  Mc- 
Connell  (1893),  102  Ala.  577,  14  South.  768;  Meek  v.  Parker 
(1897),  63  Ark.  367,  58  Am.  St.  Rep.  119,  38  S.  W.  900; 
Oppenheimer  v.  Morrell  (1888),  118  Pa.  189,  12  Atl.  307; 
Stimson  Mill  Co.  v.  Los  Angeles  Traction  Co.  (1903),  141  Cal. 
30,  74  Pac.  357. 

In  the  case  of  Oppenheimer  v.  Morrell,  118  Pa.  189,  12 
Atl.  307,  the  court  ^^^  said  that  when  a  materialman  "knows 
the  material  is  to  be  used  merely  for  the  purpose  of  erecting 
temporary  scaffolding  to  facilitate  the  work  of  the  contractor, 
and  it  is  in  fact  so  used,  he  has  no  right  to  a  lien,  notwith- 
standing he  may  have  furnished  it  on  the  credit  of  the  build- 
ing. Such  a  claim  is  no  more  within  the  purview  of  the 
statute  than  would  be  one  for  pickhandles  furnished  to  facil- 
itate the  work  of  excavating  the  foundation  for  the  building.*' 

In  the  case  of  Stimson  Mill  Co.  v.  Los  Angeles  Traction  Co., 
141  Cal.  30,  74  Pac.  35^7,  the  supreme  court  of  California  held 
that  the  materials  for  which  the  lien  is  claimed  must  be  used, 
not  merely  in  the  process  of  construction,  but  in  the  structure, 
and  says  further:  **The  temporary  structure  was  put  in 
merely  for  the  purpose  of  supporting  the  track  until  the  steel 
necessary  for  its  permanent  support  could  be  obtained.     This 

was  done  by  the  contractors  on  their  own  account 

The  temporary  structure  was,  therefore,  not  a  part  of  the 
bridge,  either  as  contracted  for  or  as  actually  completed; 
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but  it  remained  the  property  of  the  contractors,  who  were 
entitled  to  remove  it.  Hence  neither  the  contractors  nor  the 
plaintiif  as  furnisher  of  the  materials  for  it  became  entitled 
to  a  lien." 

The  furnishing  and  repair  of  other  tools  and  appliances 
mentioned  in  appellant's  bill  of  particulars,  and  used  merely 
to  facilitate  the  work,  fall  within  the  principle  before  an- 
nounced, and  afford  no  tasis  for  a  mechanic's  lien. 

It  is  still  more  plain  that  the  charge  for  the  use  of  appel- 
lant's private  railroad  switch  in  unloading  cars  is  not  within 
the  statute  under  consideration.  It  follows  that  the  decision 
of  the  trial  court  was  in  accord  with  the  law,  and  the  appel- 
lant's  application  for  a  new  trial  was  rightly  denied. 

The  judgment  is  afSrmed. 


The  Proper  Interpretation  of  Statutes  Authorizing  Mechanics*  Liejts, 
whether  strict  or  liberal,  is  discussed  in  the  recent  cases  of  National 
Fireproofing  Co.  v.  Huntington,  81  Conn.  632,  129  Am.  St.  Bep.  228; 
Luttrell  V.  Knoxville  etc.  B.  B.  Co.,  119  Tenn.  492,  123  Am.  St.  Bep. 
737. 

A  Mech<inufs  Lien  for  MateriaJs  not  Made  a  Part  of  the  Building 
cannot  usually  be  enforced,  but  this  rule  is  not  unbending:  Haas 
Electric  etc.  Co.  v.  Springfield  etc.  Co.,  230  111.  452,  127  Am.  St.  Bep. 
297;  Luttren  v.  Knoxville  etc.  B.  B.  Co.,  119  Tenn.  492,  123  Am. 
St.  Bep.  737;  Wardlaw  v.  Troy  Oil  Mill,  74  S.  C.  368,  114  Am.  St.  Bep. 
1004;  Holter  Hardware  Co.  ▼.  Ontario  Min.  Co.,  24  Mont.  198,  81 
Am.  St.  Bep.  421. 

Machimry  Which  Becomes  a  Part  of  a  Building  may  be  a  proper 
subject  for  a  mechanic's  lien:  Progress  etc.  Co.  v.  Gratiot  etc.  Co., 
151  Mo.  501,  74  Am.  St.  Bep.  557;  but  machinery  and  tools  which  do 
not  become  a  part  of  the  main  structure  do  not  usually  entitle  the 
person  who  furnishes  them  to  a  mechanic's  lien  for  their  price:  Meek 
V.  Parker,  63  Ark.  367,  58  Am.  St.  Bep.  119. 


SANDY    V.    BOARD    OP    COMMISSIONERS    OP    THE 

COUNTY  OP  MORGAN. 

[171  Ind.  674,  87  N.  E.  131.] 

CORONEB— Antopsles  and  Inquests. — ^Under  the  Indiana  Stat- 
ute, autopsies  may  be  ordered  bj  the  coroner  only  in  cases  in  which 
inquests  may  be  legally  held — that  is,  where  death  is  reasonably 
supposed  to  have  come  by  violence  or  casualty,     (p.  275.) 

COBONEB — ^Authority  to  Order  an  Antopey. — A  coroner  is  not 
the  sole  arbiter  of  the  necessity  of  an  autopsy.  He  must  exercise 
his  authority  reasonably  and  not  arbitrarily,  and  a  person  holding 
an  autopsy  under  his  direction  is  charged  with  notice  of  the  limita- 
tions of  his  powers,     (p.  275.) 

Am.  St.  Bep.,  Vol.  131—18 
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OORONEB. — Vo  Estoppel  can  Grow  Ont  of  tbe  UnantlioriMd 

Acts  of  a  public  officer  of  limited  authoritj,  guch  as  a  coroner,     (p. 
275.) 

OOBONSB — Occasion  for  Inquest  or  Autopsy^ — A  reasonable 
Bupposition  that  a  death  occurred  from  violence  or  casualty  is  as 
necessary  to  confer  jurisdiction  on  the  coroner  to  hold  an  inquest  or 
an  autopsy  as  that  the  body  be  found  in  his  county,     (pp.  275,  276.) 

COBONEB — ^When  cannot  Order  Autopsy. — ^Where  a  Oblld  wha 
has  been  regularly  attended  at  home  by  physicians  dies  without  any 
suspicion  of  violence  or  casualty,  the  coroner  cannot  legally  hold  an. 
inquest  or  direct  an  autopsy^  although  the  exact  cause  of  the  deatb 
is  not  known,     (p.  276.) 

N.  A.  Whitaker,  for  the  appellant. 
S.  C.  Kivett,  for  the  appellee. 

•'^  MYERS,  J.  This  appeal  is  prosecuted  under  section 
1391  of  Bums'  Revised  Statutes  of  1908,  Acts  of  1901,  page 
565,  section  8,  as  one  in  which  the  proper  construction  of  a 
statute  or  statutes  is  claimed  to  be  involved. 

Appellant  instituted  this  action  in  the  Morgan  circuit 
court,  after  a  disallowance  of  his  claim  by  the  board  of  com- 
missioners, upon  a  quantum  meruit  for  twenty-five  dollars 
in  holding  an  autopsy  on  the  body  of  a  child  upon  the  order 
and  under  the  direction  of  the  coroner  of  Morgan  county. 
Appellee  answered:  (1)  By  general  denial;  (2)  that  the  child 
at  the  time  of,  and  for  days  before,  its  death  was  under  the 
care  of  physicians,  and  its  death  was  not  sudden  or  unex- 
pected, and  it  was  not  supposed  to  have  come  to  its  death  by 
violence  or  casualty;  (3)  that  at  the  time  of  the  death  of  the 
child  appellant  was  one  of  the  attending  physicians  and  had 
the  child  under  his  immediate  care;  that  its  death  was  not 
supposed  to  have  been  caused  by  violence  or  casualty,  but 
from  diphtheria ;  that  no  crime  was  supposed  to  have  been  com- 
mitted, and  that  the  autopsy  was  not  held  for  the  purpose  of 
investigating  or  discovering  whether  a  crime  had  been  com- 
mitted, but  for  the  purpose  of  settling  a  controversy  between 
appellant  and  another  attending  physician  as  to  the  nature 
of  the  disease  from  which  the  child  died,  and  was  without 
authority  of  law;  (4)  that  it  was  not  supposed  that  the  child 
had  come  to  its  death  by  violence  or  casualty,  and  there  was 
no  reasonable  ground  to  suppose  that  it  had.  Appellant  un- 
successfully demurred  to  the  afiSrmative  answers.  There 
•''•  was*  a  reply  in  general  denial  to  the  three  affirmative  an- 
swers, a  trial,  finding,  and  a  judgment  for  appellee. 

Appellant  assigns  as  errors  the  rulings  on  the  demurrers 
to  the  answers,  and  the  overruling  of  his  motion  for  a  new 
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triaL  Under  the  rule  in  Stults  v.  Board  etc.  (1907),  168  Ind. 
539,  81  N.  E.  471, 11  Ann.  Cas.  1021,  each  of  the  answers  was 
good.  The  statute  itself  (Bums'  Bev.  Stats.  1908,  sec.  9439; 
Bey.  Stats.  1881,  see.  5879)  confines  the  cases  in  which 
autopsies  may  be  legally  held  to  cases  where  inquests  are 
legally  held,  and  it  restricts  the  right,  or  obligation,  to  cases 
where  death  is  supposed  to  have  come  by  violence  or  casualty. 
And  while  the  statute  ought  not  to  be  so  strictly  construed  as 
to  defeat  its  purpose,  yet  it  must  still  be  remembered  that  it  is 
not  to  be  extended  beyond  its  evident  purpose,  and  that  a 
coroner  is  not  the  sole  arbiter  of  the  necessity,  for  if  this  were 
so,  a  broad  field  would  be  opened  for  mere  conjecture  as  to 
the  cause  of  death  in  any  case  where  medical  science  may  be 
baffled,  and  there  would  remain  no  such  statutory  direction  or 
authority  as  we  have,  but  a  general  power  to  direct  autopsies 
without  any  opportunity  for  review  by  the  courts.  The  action 
of  a  coroner  would  foreclose  the  question,  and  we  have  seen 
that  he  has  no  such  power.  Being  a  ministerial  power,  it 
must  be  exercised  within  some  reasonable  presumption  that  the 
death  has  resulted  from  violence  or  casualty.  It  cannot  be 
justified  in  the  interest  of  science,  for  no  such  authority  is 
given  except  to  prescribed  persons,  and  there  are  distinct 
rights  as  to  the  dead.  Otherwise  the  sacred  dead  might  be 
the  subjects  of  the  surgeon's  knife  in  any  case  in  which  the 
coroner  might  see  fit,  and  at  the  expense  of  the  public. 

His  authority  must  be  reasonably,  and  not  arbitrarily,  ex- 
ercised. Being  in  the  exercise  of  a  wholly  ministerial  duty, 
acting  under  purely  statutory  authority,  which  is  in  itself  the 
interpreter  and  measurer  of  his  powers,  appellant  was  charged 
with  notice  of  his  limitations;  for,  if  this  were  not  so,  a  cor- 
oner might  by  indirection  ®'"'  do  what  he  could  not  do 
directly,  and  the  rule  is  well  settled  that  no  estoppel  can  grow 
out  of  the  unauthorized  acts  of  a  public  officer  of  limited 
authority:  Hord  v.  State  (1907),  167  Ind.  622,  79  N.  E.  916 
Lee  V.  York  School  Tp.  (1904),  163  Ind.  339,  71  N.  E.  956 
Moss  V.  Sugar  Ridge  Tp.  (1903),  161  Ind.  417,  68  N.  E.  896 
Throop  on  Public  Officers,  sec.  551;  Daily  v.  Board  etc. 
(1905),  165  Ind.  99,  74  N.  E.  977;  Board  etc.  v.  Van  Cleve 
(1898),  19  Ind.  App.  643,  49  N.  E.  978. 

The  rule  is  not  changed  by  the  fact  that  coroners  are  by 
statute  given  the  power  to  direct  autopsies.  The  power  itself 
is  limited  to  the  specified  conditions  which  invoke  it,  and  the 
conditions  are  open  to  review  by  the  courts.  A  reasonable 
sapposition  that  a  death  occurs  from  violence,  or  casualty,  is 
as  necessary  to  confer  jurisdiction  to  hold  an  inquest,  or  an 
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autopsy,  as  that  the  body  be  found  in  his  county.  The  evi- 
dence in  this  case  shows  that  the  child  had  been  visited  by 
appellant  on  Saturday  morning  without  a  discovery  of  the 
malady  with  which  it  was  afflicted,  diphtheria  of  the  larynx, 
a  disease  difficult  of  diagnosis;  that  the  child  had  been  in 
and  out  of  the  house  during  most  of  the  day  preceding,  and 
died  suddenly  early  Sunday  morning,  after  having  taken  a 
drink  of  cold  water,  which  it  arose  from  its  bed  and  crossed 
the  room  to  obtain ;  that  it  had  been  under  the  constant  atten- 
tion of  its  parents,  both  of  whom  were  present  at  the  time  of 
its  death,  and  there  was  not  the  slightest  suspicion  of  death 
from  casualty  or  violence ;  on  the  other  hand,  a  physician  who 
was  called  immediately  after  death,  at  once  suspected  death 
from  the  true  cause,  from  the  symptoms  and  attending  circum- 
stances. It  was  simply  a  case  of  death  from  a  natural  cause, 
somewhat  difficult  of  diagnosis.  Appellant  seeks  to  justif}' 
the  claim,  as  a  legal  one,  on  the  ground  that  physicians  are 
required  to  report  to  the  secretary  of  the  board  of  health  all 
deaths  and  the  causes  thereof;  that  no  undertaker  shall  buiy 
a  human  body  without  a  certificate  of  a  physician  as  to  the 
cause  of  death ;  and  that  appellant  refused  to  give  ^"^  a  cer- 
tificate of  the  cause  of  death,  because  he  did  not  know  the 
cause,  and  hence  the  coroner  was  justified  in  holding  an 
autopsy  in  order  that  a  death  certificate  might  issue.  It  might 
quite  as  seriously,  and  with  as  much  reason,  be  inssted  that 
in  any  case  of  bafiled  medical  science  that  an  autopsy  must  be 
held  in  order  that  a  death  certificate  might  issue.  The  statute 
with  respect  to  restrictions  of  funerals  in  case  of  death  from 
contagious  disease  is  also  relied  on,  and  must  be  read  in  the 
light  of  the  purpose  of  its  enactment.  The  statute  with  re- 
;spect  to  inquests  and  autopsies  has  from  the  earliest  times 
been  an  arm  of  the  criminal  law,  both  to  punish  those  guilty 
and  protect  those  who  are  innocent  of  crime:  Jameson  v. 
Board  etc.  (1878),  64  Ind.  524. 

The  other  statutes  as  to  the  certification  of  causes  of  death, 
etc.,  are  for  statistical  purposes  and  health  regulations,  and 
being  in  the  interest  of  the  public  health,  are  purely  police 
regulations. 

If  there  were  nothing  here  but  the  fact  of  the  autopsy's 
being  ordered,  we  would  be  bound  to  presume  that  it  was 
under  a  proper  case  for  it ;  but  the  evidence  is  here  upon  which 
the  court  below  acted.  And  with  the  requirement  that  the 
coroner,  in  order  to  justify  an  autopsy,  must  have  a  reason- 
able suspicion  of  violence  or  casualty,  the  question  became  one 
of  the  weight  of  the  evidence,  and  since  there  was  evidence  to 
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snpport  the  court's  finding,  we  cannot  disturb  the  judgment 
on  that  ground. 
The  judgment  is  affirmed. 

Jordan,  G.  J.,  did  not  participate  in  the  decision  of  this 
cause. 


The  Purpose  of  a  Coroner's  Inquest  is  merely  to  fumiflh  the  founda- 
tion for  a  criminal  prosecution  in  ease  the  death  is  shown  to  be 
felonious:  Germania  Life  Ins.  Co.  v.  Lewin,  24  Colo.  43,  65  Am.  St. 
Sep.  213.  In  an  action  by  a  coroner  against  a  county  for  his  fees 
of  an  inquest,  evidence  is  competent  to  show  that  he  knowingly  acted 
in  bad  faith  and  without  sufficient  cause:  County  of  Lancaster  v. 
Hishler,  100  Pa.  624,  45  Am.  Bep.  402. 

Where  an  Autop$y  has  been  Performed  upon  tho  body  of  a  deceased 
minor  without  the  consent  of  tho  father,  he  may  maintain  an  action 
therefor:  Burney  y.  Children's  Hospital,  169  Mass.  57,  61  Am.  St. 
Bep.  273. 


CASES 


IN  THB 


SUPREME  COURT 


KANSAS. 


GIBSON  V.  FIELDS. 

[79  Kan.  38,  98  Pae.  1112.] 

EJECTMENT  —  OompensatLon  for  Breakiiig  or  OoltlTalliig 
Land. — While  it  is  recognized  as  the  general  mle  that  the  plowing 
and  eultlTating  of  land  theretofore  nnder  cultivation  does  not  con- 
atitnte  a  permanent  improvement,  the  breaking  and  reducing  of  wild 
lands  to  cultivation  does  constitute  such  improvement,     (p.  279.) 

EJECTMENT — Compansatioii  for  ImproTementa,  TazM  and 
BAQti. — Upon  the  adjudication  of  the  counterclaims,  where  one  in 
possession  of  land  under  a  tax  deed  has  been  defeated  bj  the  holder 
of  the  legal  title  and  claims  compensation .  for  permanent  improve- 
ments and  taxes  paid,  reasonable  rent  of  the  premises  without  the 
improvements  should  be  offset,  but  not  rent  as  increased  by  the  im- 
provements,    (p.  279.) 

EJECTMENT — Conntexclaim  for  Santa. — ^In  such  a  ease  the 
rent  is  to  be  determined  from  the  cash  price  usually  paid  for  the  use 
of  like  premises  during  the  same  time  and  in  the  same  locality,  (p. 
279.) 

EVIDENCE. — ^Evidence  of  a  Local  Cnstom  contrary  to  estab- 
lished principles  of  law  cannot  be  received.  (By  the  editor.)  (p. 
280.) 

(Syllabi  by  the  court  unless  stated  to  be  by  the  editor.) 
S.  N.  Hawkes,  for  the  plaintiff  in  error. 
Dempster  Scott,  for  the  defendant  in  error. 

^  SMITH,  J.  This  is  an  action  in  ejectment,  brought  in 
the  district  court  of  Rawlins  county  to  recover  the  possession 
of  one  hundred  and  sixty  acres  of  land  in  that  county,  and 
for  the  rents  and  profits  of  the  land.  The  plaintiff  proved  a 
chain  of  title  from  the  government.  The  defendant  claimed 
under  a  tax  deed  which  was  intended  to  convey  this  and 
several  other  tracts  of  land.  It  was  held  void  as  to  this  land, 
for  defective   description.    Of  this  no  complaint  is  made. 

(278) 
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The  court  allowed  the  defendant  for  taxes  and  interest  and 
for  improvements,  and  offset  what  it  found  to  be  the  value 
of  the  rent  of  the  land.  The  plaintiff  prosecutes  this  pro- 
ceeding in  error. 

*•  The  only  questions  presented  here  arise  out  of  the  ad- 
justment of  the  rights  of  the  plaintiff  for  rent  and  the  claims 
of  the  defendant  for  taxes  and  improvements. 

The  deed  in  question  was  evidently  intended  to  convey  a 
large  number  of  tracts  of  land,  which  were  properly  described 
in  the  recitals  relating  to  the  sale  of  the  land,  but  in  the 
granting  clause  the  only  description  of  the  property  conveyed 
was  "the  real  property  last  hereinbefore  described."  The 
court  properly  held  that  this  description  was  too  indefinite 
to  constitute  a  good  conveyance  of  the  land  in  question,  as  it 
was  not  the  last  tract  before  described  in  the  deed. 

The  plaintiff,  however,  contends  that  because  the  deed  was 
not  a  sufScient  deed,  it  was  no  deed  at  all  of  the  land  in  ques- 
tion, and  consequently  defendant's  lien  for  taxes  expired  in 
four  years  after  the  date  of  the  sale,  under  the  provisions  of 
section  7714  of  the  General  Statutes  of  1901,  and,  further,  as 
this  real  estate  was  not  deeded  for  delinquent  taxes,  the  pro- 
visions of  section  7717  of  the  General  Statutes  of  1901  do 
not  apply.  This  is  untenable.  The  argument  is  that  if  a  tax 
deed  is  not  a  good  and  sufficient  deed,  it  is  no  deed  at  all. 
On  the  other  hand,  if  it  were  a  good  and  sufficient  deed,  the 
plaintiff's  title  would  be  completely  defeated.  Section  7717 
is  a  saving  clause  for  just  this  kind  of  a  case. 

The  plaintiff  contends  that  the  plowing  and  cultivation  of 
land  for  crops  is  not  an  improvement  within  the  meaning  of 
the  statute.  This  is  undoubtedly  true  as  to  land  already  under 
cultivation;  but  it  is  evidently  not  true,  and  in  Barton  v. 
National  Land  Co.,  27  Kan.  634,  was  expressly  decided  not  to 
be  true,  as  to  the  breaking  of  uncultivated  prairie. 

The  plaintiff  contends  further  that  if  he  has  to  pay  for 
the  breaking  of  the  land,  he  should  receive  rent  thereon  from 
the  time  it  was  broken  at  the  rate  for  which  cultivated  land 
was  renting  in  the  locality,  and  that  the  holding  of  the 
court  that  he  was  only  entitled  to  rent  for  the  land  in  an 
entirely  uncultivated  condition  *®  was  erroneous.  The  break- 
ing was  done  several  years  before  the  bringing  of  the  action, 
and  was  done  at  the  expense  or  by  the  labor  of  the  defendant ; 
and  as  the  defendant  was  not,  and  could  not  be,  allowed  any 
interest  on  his  investment  therein,  it  is  inequitable  that  he 
should  pay  additional  rent  for  improvements  so  made  by  him- 
self:  Deitder  v.  Wilhite,  55  Kan.  200,  40  Pac.  272;  Hentig 


280  American  State  Reports,  Vol.  131.        [Kansas, 

V.  Redden,  1  Kan.  App.  163,  41  Pae.  1054 ;  Hentig  v.  Collins, 
1  Kan.  App.  173,  41  Pac.  1057. 

The  plaintiff  offered  evidence  tending  to  show  that  it  was 
the  custom  in  the  locality  where  the  land  in  question  is 
situated  for  land  owners  to  contract  with  tenants  to  break  up 
the  prairie  and  to  receive  in  compensation  therefor  the  use 
of  the  land  broken  for  two  years  thereafter,  and  he  contends 
that  as  the  defendant  had  the  use  of  the  land  broken  much 
longer  than  two  years,  he  was  more  than  compensated  for 
the  breaking  by  the  use  of  the  land  broken.  There  was  no 
relation  of  contract  between  the  plaintiff  and  the  defendant 
in  regard  to  the  breaking  of  the  land.  Nor  can  evidence  of  a 
local  custom  contrary  to  established  principles  of  law  be  re- 
ceived :  Clark  V.  AUaman,  71  Kan.  206,  80  Pac.  571,  70  L.  R. 
A.  971. 

The  judgment  of  the  court  was  sustained  by  the  evidence, 
and  is  in  accord  with  the  well-established  principles  of  law 
and  equity,  and  it  is  therefore  affirmed. 


As  to  What  Improvements  an  allowance  ahonld  be  made  for  in  actions 
of  ejectment,  see  the  notes  to  Cleland  v.  Clark,  81  Am.  St.  Bep.  164; 
Jackson  v.  Loomis,  15  Am.  Dec.  349. 


HINES  V.  STAHL. 

[79  Kan.  88,  99  Pac.  273.] 

LIQtTOBS — ^Whether  Subject  to  EzecutioiL — Intoxicating  li- 
quor is  not  subject  to  seizure  on  execution,  because  the  statute  for- 
bids its  sale  except  bj  certain  persons,  for  restricted  purposes,  and 
upon  affidavit  of  the  buyer  showing  the  occasion  for  his  purchase, 
(p.   282.) 

lilQTJOBS. — ^VTbere  Beplevln  waa  Brought  for  Intoxicating 
Liquor,  and  after  obtaining  possession  thereof  the  plaintiff  diAmissed 
his  action,  evidence  that  at  the  commencement  of  the  litigation  the 
defendant  held  the  property  as  city  marshal  under  a  warrant  issued 
by  the  police  court  justifies  a  presumption,  in  the  absence  of  any- 
thing to  suggest  the  contrary,  that  he  was  acting  under  an  ordi- 
nance passed  in  aid  of  the  prohibitory  law  authorizing  the  seizure 
and  destruction  of  liquor  kept  for  sale  in  violation  of  the  statute, 
(pp.  282,  283.) 

UQTJOBS — ^Replevin — Judgment  for  Value  of  Property. — In 
such  a  case,  if  the  defendant  is  found  to  be  entitled  to  a  return  of 
the  property,  he  is  also  entitled  to  a  judgment  for  its  full  value  in 
case  a  return  cannot  be  had.     (p.  283.) 

IiIQUOSS — ^Replevin — ^Expiration  of  Tetm  of  Office. — ^In  such 
a  case  a  recovery  by  the  defendant  is  not  defeated  by  the  fact  that 
his  term  of  office  has  expired,     (p.  283.) 

(Syllabi  by  the  court.) 
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Otis  E.  Hungate  and  Charles  A.  Magaw,  for  the  plaintiff  in 
error. 

W.  H.  Cowles,  for  the  defendant  in  error. 


MASON,  J.  Charles  M.  Hines  brought  an  action 
against  Frank  M.  Stahl  to  recover  the  possession  of  a  quan- 
tity of  intoxicating  liquors.  An  order  of  delivery  was  pro- 
cured, upon  which  the  property  was  taken  from  the  defendant 
and  delivered  to  the  plaintiff.  Thereupon  the  plaintiff  dis- 
missed his  action.  A  trial  was  then  had  in  accordance  with 
the  statute  (Civ.  Code,  sec.  184)  to  determine  the  defendant's 
right  of  possession.  He  testified  that  when  the  action  was 
begun  he  was  the  city  marshal  and  chief  of  police  of  the  city 
of  Topeka,  and  held  the  liquor  under  a  warrant  against  Hines 
issued  by  the  police  court,  and  that  his  term  of  office  had  since 
expired.  This  was  substantially  all  the  evidence.  Judgment 
was  rendered  for  the  return  of  the  property,  and  for  its  value, 
as  fixed  in  the  replevin  affidavit,  in  case  a  return  could  not 
be  had.     The  plaintiff  prosecutes  error. 

The  principal  attack  is  made  upon  that  part  of  the  judg- 
ment allowing  the  defendant  to  recover  the  full  value  of  the 
property  in  case  a  return  could  not  be  had.  The  argument  is 
this:  Even  conceding  that  under  the  authority  of  Karr  v. 
Stahl,  75  Kan.  387,  98  Pac.  669,  the  defendant  was  entitled 
to  an  order  for  a  return  of  the  goods,  the  measure  of  his 
recovery  in  case  a  return  could  not  be  had  was  the  value,  not 
of  the  property  itself,  but  of  his  interest  in  it;  he  had  the 
burden  of  proving  the  extent  of  his  interest ;  his  only  evidence 
was  that  he  held  it  under  an  ordinance;  he  did  not  intro- 
duce the  ordinance,  and  the  court  cannot  take  judicial  notice 
of  its  character ;  therefore  he  failed  to  show  that  his  interest, 
whatever  it  might  have  been,  was  of  any  value,  and  the  judg- 
ment should  have  been  limited  to  a  return  of  the  property. 

•^  The  fault  of  this  reasoning  lies  in  its  ignoring  the  effect 
to  be  given  to  the  presumptions  that  arise  from  the  circum- 
stances of  the  case.  It  must  be  presumed  that  the  defend- 
ant's official  conduct  was  regular  and  lawful,  unless  some- 
thing is  offered  to  indicate  the  contrary.  The  statute  (Gen. 
Stats.  1901,  sec.  2499)  authorizes  a  city  ordinance  providing 
for  the  seizure  and  destruction  of  intoxicating  liquors  kept  for 
sale  in  violation  of  law.  And  that  is  the  only  way,  so  far,  at 
least,  as  now  occurs  to  the  court  or  has  been  suggested,  by 
which  the  city  marshal  could  legally  acquire  the  possession 
of  intoxicating  liquors  in  virtue  of  his  office.  Doubtless,  if 
the  officer  had  levied  an  execution  on  the  property  to  satisfy  a 
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pecuniary  demand  (assuming  that  a  police  court  may  issue  an 
execution  as  a  means  to  enforce  the  collection  of  a  fine  or 
costs),  he  would  have  been  required  to  show  the  amount  of 
the  claim,  and  if  he  failed  to  do  so,  would  have  been  entitled 
to  no  alternative  money  judgment  whatever.  But  that 
hypothesis  is  untenable,  for  this  reason,  if  for  no  other — ^in- 
toxicating liquors  are  not  subject  to  levy  and  sale  on  execu- 
tion. This  was  decided  by  the  court  of  appeals  in  Standard 
Oil  Co.  V.  Angevine,  6  Kan.  App.  312,  51  Pac.  70.  A  petition 
was  filed  in  this  court  asking  a  review  of  that  decision,  and  as 
that  was  the  only  point  involved,  the  denial  of  the  petition 
fairly  implied  an  acceptance  of  the  doctrine.  At  all  events, 
it  is  now  accepted  upon  the  grounds  stated  in  the  opinion. 
In  volume  17  of  the  Cyclopedia  of  Law  and  Procedure,  at 
page  949,  it  is  said:  ''The  better  rule  seems  to  be  that  laws 
prohibiting  the  sale  of  spirituous  liquors  in  a  state,  or  local 
option  laws  prohibiting  such  sale  in  counties  in  which  they 
are  in  force,  do  not,  in  the  absence  of  special  statutory  pro- 
visions, apply  to  sales  under  judicial  process ;  and  that  spirit- 
uous liquors  are  property,  and  as  such  under  the  protection  of 
the  law,  and  may  be  taken  on  mesne  process  or  execution.'' 

Whether  the  cases  cited  in  support  of  this  statement  •*  go 
to  the  extent  indicated  by  the  text,  and  whether,  if  so,  they 
were  well  decided,  need  not  be  considered.  Our  statute  not 
only  forbids  all  sales  except  by  certain  persons  and  for  re- 
stricted purposes,  but  provides  that  the  buyer  must  make  a 
showing  as  to  the  occasion  of  his  purchase.  It  would  man- 
ifestly be  impracticable  for  an  execution  sale  to  be  conducted 
according  to  that  method,  and,  as  was  said  in  Nichols  v. 
Valentine,  36  Me.  322:  "After  thus  prohibiting  our  citizens 
....  from  all  general  trafSc  in  intoxicating  liquors,  it  would 
be  an  absurdity  to  say  that  the  officers  of  the  law,  under  its 
forms  and  its  protection,  may  become  the  vendors  of  those 
inhibited  articles,  restrained  only  by  the  obligation  to  sell  to 
the  highest  bidder":  Page  325. 

Assuming,  then,  that  the  marshal  held  the  liquons  under  an 
ordinance  passed  in  aid  of  the  prohibitory  law,  with  the  pur- 
pose of  destroying  them  if  found  to  be  kept  or  used  in  viola- 
tion of  the  statute,  the  measure  of  his  interest  was  manifestly 
either  their  full  value  or  nothing  at  all — ^no  other  test  is 
possible.  There  is  no  way  of  compensating  in  dollars  and 
cents  the  loss  of  th^  right  to  destroy  contraband  goods,  unless 
it  be  by  restoring  their  full  value.  The  question  is  one  of 
statutory  construction,  and  we  cannot  suppose  that  the  legis- 
lature intended  that  the  elaborate  provisions  of  the  statute 
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for  the  seizure  and  destruction  of  property  used  for  forbidden 
purposes  could  be  nullified  by  the  device  of  regaining  pos- 
session by  replevin  and  then  dismissing  the  action,  making 
away  with  the  goods,  and  leaving  the  public  officers  remediless. 
True,  the  situation  presented  by  the  substitution  of  a  sum  of 
money  for  property  that  is  held  only  for  destruction  is 
anomalous,  but  any  difficulty  as  to  the  proper  disposition  of 
the  fund  need  not  give  present  concern.  However  much 
anxiety  and  embarrassment  the  problem  may  cause  those 
charged  with  the  interpretation  and  execution  of  the  law,  it 
need  occasion  none  to  the  plaintiff.  •*  He  voluntarily  as- 
sumed the  burden  of  taking  the  property  subject  to  the  order 
of  the  court,  under  liability  to  account  for  its  value  if  he 
should  fail  to  produce  it  when  ordered.  That  he  is  held  to 
this  measure  of  accountability  affords  him  no  just  ground  of 
complaint.  We  think  there  was  no  error  in  permitting  a  re- 
covery by  the  defendant,  in  case  a  return  of  the  liquor  could 
not  be  had,  of  its  full  value.  This  view  was  taken  by  the 
supreme  court  of  Iowa  in  Funk  v.  Israel,  5  Iowa,  438,  against 
a  strong  dissent,  based  mainly  upon  the  difficulty  of  finding  a 
proper  beneficiary  for  the  proceeds  of  the  money  judgment 
if  collected.  The  case  has  since  been  followed:  Fries  v.  Porch, 
49  Iowa,  351. 

The  plaintiff  mentions  that  in  the  answer  the  defendant 
designates  the.  ordinance  upon  which  his  warrant  was  based 
as  that  numbered  2211,  and  that  in  Re  Van  Tuyl,  71  Kan.- 
659,  81  Pac.  181,  this  court  held  an  ordinance  of  the  city  of 
Topeka  bearing  that  number  to  be  in  confiict  with  the  statute. 
We  cannot,  however,  take  notice  here  of  the  proceedings  in 
in  that  case,  or  presume  the  identity  of  the  ordinance  there 
held  void  with  the  one  referred  to  in  the  pleadings  in  this 
ease. 

The  defendant's  right  of  recovery  is  also  questioned  upon 
the  ground  that  at  the  time  of  the  trial  his  term  of  office  had 
expired.  Where  a  public  officer  is  involved  in  litigation  in 
his  official  capacity,  the  expiration  of  his  term  does  not  require 
a  substitution  of  hia  successor.  The  public  is  conceived  as 
being  the  real  litigant:  Pittsburgh  etc.  By.  Co.  v.  Martin,  53 
Ohio  St.  386,  4  N.  E.  690;  Covington  &  C.  Bridge  Co.  v. 
Mayer,  31  Ohio  St.  317;  Shull  v.  Commrs.  of  Gray  Co.,  54 
Kan.  101,  37  Pac.  994.  Moreover,  there  is  express  authority 
for  permitting  a  recovery  in  the  name  of  Stahl,  notwithstand- 
ing he  is  no  longer  in  office,  for  the  statute  provides  that  ''in 
case  of  any  other  .transfer  of  interest  [than  by  death  or  other 
disability]  the  action  may  be  ^  continued  in  the  name  of  the 
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original  party":  Civ.  Code,  sec.  40;  Hegewisch  v.  Silver,  140 
N.  Y.  414,  35  N.  E.  658. 
The  judgment  is  affirmed. 


Intocneating  Liquor,  held  hj  one  who  claims  to  hold  it  for  lawful 
purposes,  is  subject  to  attachment  for  his  debts,  like  other  property, 
and  may  be  sold  for  a  lawful  purpose,  on  an  execution  against  him: 
Xutt  v.  Wheeler,  30  Vt.  436,  73  Am.  Dec.  316.  But  intoxicating  li- 
quors shipped  into  the  state  for  an  unlawful  purpose  are  not  sub- 
ject to  attachment  or  execution,  when  the  statute  of  the  state  makes 
any  sale  of  such  liquor  unlawful:  Lanahan  ▼.  Bailey,  53  S.  C.  4S9, 
69  Am.  St.  Rep.  884.  See,  also,  KiflP  v.  Old  Colony  etc.  By.  Co.,  117 
Mass.  591,  19  Am.  Bep.  429. 

As  to  What  Property  can  he  Recovered  by  an  Action  of  Replevin, 
see  the  note  to  Sinnott  y.  Feiock,  80  Am.  St.  Bep.  741. 


BRICE-NASH  v.  BARTON  SALT  COMPANY. 

[79  Kan.  110,  98  Pac.  768.] 

EMPIiOYEB'S  LIABILITT  —  Dnty  to  Oive  Warning  Kod- 
delegable. — Where  the  method  adopted  by  a  salt  company  for  carry- 
ing on  its  business  involves  the  occasional  dislodging  of  masses  of 
salt,  thereby  covering  the  floor  of  a  room  with  fragments  moving 
with  such  force  as  to  expose  to  danger  employes  who  aro  there  in  the 
discharge  of  their  duties,  and  the  only  adequate  way  to  protect 
them  from  such  danger  is  to  warn  them  just  before  sucn  dislodgment, 
the  giving  of  such  warning  is  a  nondelegable  duty  of  the  employer, 
and  its  omission  imposes  a  liability  for  any  consequent  injury  to  an 
employ^,  regardless  of  any  question  of  coservice.     (p.  289.) 

(Syllabus  by  the  court.) 

F.  Dumont  Smith  and  Fairchild  &  Lewis,  for  the  plaintiff 
in  error. 

William  Warner,  0.  H.  Dean,  W,  D.  McLeod  and  H.  C. 
Timmonds,  for  the  defendant  in  error. 

^**  MASON,  J.  C.  Brice-Nash  sued  the  Barton  Salt  Com- 
pany for  damages  on  account  of  injuries  received  while  in 
its  employ.  A  demurrer  to  his  evidence  was  sustained,  and  he 
prosecutes  error.  The  evidence  tended  to  establish  these 
facts: 

The  defendant  was  engaged  in  manufacturing,  refining  and 
selling  salt.  The  plaintiff  was  its  bookkeeper.  His  duties  re- 
quired him  at  times,  for  the  purpose  of  procuring  information, 
to  go  into  the  packing-room,  which  was  partly  filled  with 
salt,  which  rose  nearly  perpendicularly  to  the  height  of  about 
twelve  feet.     The  practice  was  for  the  workmen  from  time 
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to  time  to  pick  the  face  of  the  salt  with  long  bars  until  it 
caved  off  in  quantities  suitable  for  packing  in  sacks  and  bar- 
rels. When  they  were  looking  for  a  fall  while  the  plaintiff 
was  present  they  would  tell  him  to  look  out — ^to  keep  away. 
On  the  day  of  the  accident  he  came  into  the  packing-room 
to  inquire  about  a  shipment.  He  spoke  to  Mr.  Swofford,  the 
foreman  of  the  room,  and  Mr.  White,  a  workman  there.  He 
noticed  that  the  salt  was  undermined.  They  told  him  that 
they  had  been  trying  to  get  it  down,  but  did  not  say  they 
were  then  looking  for  it  to  fall.  He  understood  they  were 
not  looking  for  a  fall.  While  he  was  standing  with  his  back 
to  the  salt,  ***  talking  with  Swofford,  who  faced  it,  White 
prodded  it  with  his  bar,  nothing  having  been  said  about  re- 
suming work,  and  no  warning  having  been  given,  and  it  caved 
off,  catching  the  plaintiff,  throwing  him  against  a  post,  and 
causing  him  serious  injury. 

The  principal  contention  of  the  defendant  is  that  Swofford 
and  White,  whose  failure  to  give  warning  of  the  resumption 
of  work  and  the  consequent  caving  off  of  the  salt  is  the  neg- 
ligence complained  of,  were  fellow-servants  of  the  plaintiff, 
and  that  his  recovery  was  properly  denied  on  that  account. 
Whether  the  relation  each  bore  to  their  common  employer  was 
such  as  to  bring  them  within  the  scope  of  the  rule  invoked 
need  not  be  determined,  for  we  hold  that  the  evidence  would 
have  justified  a  finding  that  the  defendant  owed  a  positive  and 
nondelegable  duty  to  the  plaintiff,  under  the  circumstances 
stated,  to  give  him  warning  that  an  immediate  fall  of  the  salt 
was  to  be  expected.  A  situation  involving  a  somewhat  sim- 
ilar question  was  presented  in  Belleville  Stone  Co.  v.  Mooney, 
60  N.  J.  L.  323,  38  Atl.  835,  the  decision  of  the  supreme  court 
being  indicated  by  the  seventh  paragraph  of  the  syllabus, 
reading  as  follows:  ** Where  the  system  of  the  working  of  a 
stone  quarry  was  one  whereby  no  protection  was  afforded  to 
the  workmen  engaged  in  another  portion  of  the  quarry  apart 
from  the  blasting,  from  injury  from  flying  stones,  caused 
by  the  explosions  of  the  blasts  in  the  rock,  except  the  warn- 
ing word,  'Fire,'  given  at  the  time  the  fuse  was  communicated 
to  the  explosives  of  the  blast,  and  one  of  the  rules  of  the 
master  was  that  no  employ!  should  leave  his  work  to  seek 
safety  from  the  dangers  of  the  blast  until  the  warning,  *Fire,' 
was  given  by  the  foreman,  whose  duty  it  was  to  light  the  fuse. 
it  became  and  was  the  duty  of  the  master  in  the  exercise  of 
reasonable  care  to  have  such  warning  announced  sufficiently 
long  enough  before  the  explosion  for  such  workmen  or  em- 
ployfe,  in  the  exercise  of  ordinary  care,  to  reach  a  place  of 
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safety;  and  this  duty  being  delegated  to  such  boss  or  foreman 
does  not  relieve  the  master  from  the  liability  to  answer  for  the 
neglect  of  ^^'  the  boss  or  foreman  to  perform  that  duty. 
This  neglect  is  not  an  incidental  act  of  the  coservice.'' 

The  case  was  taken  to  the  court  of  errors  and  appeals,  and 
there  affirmed,  the  grounds  of  the  decision  being  thus  stated : 

''Two  yiews  are  suggested;  one  on  behalf  of  the  plaintiff, 
that  the  giving  of  proper  warning  was  an  essential  part  of  the 
duty  owed  by  the  employer  to  the  workmen,  of  taking  reason- 
able  care  that  the  places  where  the  workmen  were  engaged 
should  be  kept  safe,  and,  therefore,  if  through  negligence  the 
proper  warning  was  not  given,  the  employer's  duty  was  not 
performed;  the  other,  on  behalf  of  the  defendant,  that  the 
giving  of  the  warning  was  only  incidental  to  the  foreman's 
work  in  preparing  the  blast  and  lighting  the  fuse,  in  which 
work  the  foreman  was  clearly  a  fellow-servant  of  the  plaintiff 
engaged  in  a  common  employment,  and  therefore  his  neg- 
ligence in  that  incidental  service  was  not  chargeable  upon  the 
common  master. 

**0n  reflection  it  will  be  perceived  that  the  giving  of  warn- 
ing bore  no  direct  relation  to  the  foreman's  work  in  preparing 
and  firing  the  blast.  The  object  of  that  work  was  the  re- 
moval of  rock,  and  such  object  would  be  attained  as  weU 
without  the  warning  as  with  it,  if  we  leave  out  of  considera- 
tion the  safety  of  the  workmen.  Quite  different  are  the  con- 
ditions where  a  person  using  a  tool  or  machine  is  obliged  to 
see  that  the  implement  remains  fit  for  use.  In  such  cas6  the 
duty  to  examine  is  auxiliary  and  incidental  to  the  duty  to  use, 
and  when  a  servant  owes  the  latter  duty  to  his  master,  he  owes 
the  former  also.  A  failure  to  perform  carefully  this  in- 
cidental duty  of  examination  may  result  in  damage  to  a 
fellow-servant,  but  the  common  master  is  not  responsible  for 
such  damage,  because  the  duty  neglected  was  not  one  owed 
by  him  outside  of  that  duty.  There  may  have  been  a  similar 
duty  of  inspection  owed  by  the  master  to  his  servants,  but 
the  duties  themselves  are  distinguishable  from  each  other.  In 
the  present  case,  however,  as  already  pointed  out,  the  duty 
to  give  warning  was  not  in  any  such  sense  subservient  to  the 
blasting  of  rock. 

'*0n  the  other  hand,  when  we  consider  the  general  duty 
owed  by  an  employer  to  his  employes  to  exercise  reasonable 
care  that  the  place  where  he  sets  them  to  ***  work  shall  be 
kept  safe  (Van  Steenburgh  v.  Thornton,  58  N.  J.  L.  160,  33 
Atl.  380) ,  the  propriety  of  including  therein  the  duty  of  giv- 
ing warning  in  such  circumstances  as  those  now  before  us 
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becomes  at  once  apparent.  The  danger  of  blasting  was  one 
frequently  recurring,  and  its  occurrence  could  always  be  fore- 
seen, not  by  the  workmen  scattered  about  the  quarry,  but  by 
any  person  charged  with  the  duty  of  watching  for  it.  Xf 
the  danger  was  not  foreseen  and  proper  warning  given,  the 
quarry  became  an  unsafe  place  for  the  workmen,  but  it  was 
made  reasonably  safe  if  such  warning  was  given.  It  seems 
clearly  to  follow  that  on  him  whose  duty  it  was  to  take  care 
that  the  place  should  be  kept  safe  was  cast  the  duty  of  giving 
timely  warning.  We  conclude,  therefore,  that  it  was  part  of 
the  defendant's  duty  to  the  plaintiff  that  proper  care  should 
be  exercised  in  giving  warning  of  an  expected  blast.  In 
selecting  the  person  who  was  to  fire  the  blast  as  the  person 
to  give  the  warning,  the  defendant  probably  chose  the  man 
best  able  to  perform  that  duty;  but  as  the  defendant's  re- 
sponsibility  extended  beyond  the  selection  of  an  agent  and 
included  the  warning  itself,  it  must  answer  for  negligence 
in  the  giving  of  warning,  no  matter  how  fit  was  the  chosen 
agent":  Belleville  Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  39 
Atl.  764,  39  L.  R.  A.  834. 

We  regard  this  reasoning  as  sound  in  itself,  and  as  con- 
sistent with  the  rules  on  the  subject  which  have  gained 
general  recognition  by  the  courts.  However,  in  a  note  pub- 
lished in  54  L.  R.  A.,  it  is  said,  referring  to  this  decision:  **A11 
the  authorities,  with  the  exception  of  the  single  New  Jersey 
case  cited,  ....  seem  to  be  agreed  that  a  master  is  not 
liable  for  the  negligence  of  a  servant  in  failing  to  notify  a  co- 
employ6  of  the  approach  of  a  transitory  peril  which,  as  the 
work  progresses,  will  render  the  environment  unsafe  for  a 
brief  period,  but  which  may  easily  be  avoided  if  due  warning 
is  given.  In  some  of  the  cases  illustrating  this  principle  the 
breach  of  duty  was  committed  by  failing  to  notify  the  injured 
servant  himself  that  his  safety  was  imperiled  by  the  partic- 
ular peril  in  question":  Page  120. 

This  language  is  repeated  by  the  author  of  the  note 
"•  in  his  work  on  "Master  and  Servant":  2  Labatt  on 
Master  and  Servant,,  sec.  601.  While  there  is  undoubtedly  a 
conflict  in  the  authorities,  the  New  Jersey  case  does  not  stand 
alone.  It  is  cited  with  approval,  with  other  cases  of  the 
same  tendency,  in  Coffeyville  V.  Brick  &  T.  Co.  v.  Shanks,  69 
Kbxl.  306,  76  Pac.  856,  where  the  principle  it  announces  was 
applied.  Some  of  the  apparent  conflict  in  the  decisions  can 
be  eliminated  upon  considerations  which  were  there  thus 
stated:  "In  some  cases  it  may  be  said  that  if  the  conduct  of 
an  enterprise  involve  the  giving  of  monitory  signals  in  pass- 
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ing  progressively  from  detail  to  detail  of  the  work,  and  the 
person  set  to  give  the  signal  be  carefully  chosen,  the  company 
will  not  be  bound  if  he  fail  in  his  duty.  An  injured  work- 
man and  the  peraon  employed  to  give  the  signal  may  then  be 
said  to  be  engaged  in  the  discharge  of  duties  so  intimately 
related  and  so  combinedly  directed  to  a  common  end  that  the 
one  must  be  on  his  guard  with  reference  to  the  conduct  of  the 
other;  the  warning  becomes  a  part  of  the  service  itself — 
which  is  something  entirely  distinct  and  separate  from  the 
things  the  master  must  do  to  make  the  service  and  the  place 
in  which  it  is  performed  reasonably  safe.  But  whenever  a 
negligent  act  violates  any  duty  which  the  master  himself 
owes  to  the  servant,  as,  for  example,  the  duty  to  make  the 
service  and  the  place  in  which  it  is  performed  reasonably  safe, 
that  fact  controls,  irrespective  of  the  rank  or  grade  of  service 
between  the  employes,  an4  notwithstanding  the  circumstance 
that  they  are  engaged  in  a  common  employment  directed  to  a 
common  end;  and  if,  in  the  discharge  of  the  master's  duty,  a 
warning  be  necessary,  it  is  not  enough  for  him  to  say  that 
he  has  provided  a  competent  person  to  give  it;  the  warning 
must  be  given":  Page  309. 

The  New  Jersey  case  is  expressly  disapproved  in  McLaine 
V.  Head  &  Dowst  Co:,  71  N.  H.  294,  93  Am.  St.  Bep.  522,  52 
Atl.  545,  58  L.  R.  A.  462,  and  in  Kelly  Island  Lime  &  Trans- 
port Co.  V.  Pachuta,  69  Ohio  St.  462,  100  Am.  St.  Rep.  706, 
69  N.  E.  988.  In  the  former  case,  however,  there  is  a  strong 
dissenting  opinion,  in  which  the  authorities  are  carefully  re- 
viewed *^*  in  what  seems  a  successful  effort  to  show  that  the 
doctrine  repudiated  by  the  majority  of  the  court  is  in  ac- 
cordance with  precedent  as  well  as  with  reason.  The  case  of 
Belleville  Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  39  Atl.  764, 
39  L.  R.  A.  834,  is  cited  with  approval  in  a  dissenting  opinion 
in  Ward  v.  Naughton,  74  App.  Div.  68,  77  N.  Y.  Supp.  34, 
where  the  facts  are  quite  similar  to  those  of  Electric  Plaster 
Co.  V.  Reedy,  74  Kan.  57,  85  Pac.  824,  where  a  conclusion 
was  reached  directly  in  conflict  with  that  of  the  New  York 
court :  See,  also,  Donk  Bros.  Coal  Co.  v.  Thil,  228  111.  233.  81 
N.  E.  857. 

In  the  present  case  the  evidence  has  some  tendency  to  show 
that  the  plans  of  operation  adopted  by  the  defendant  com- 
pany contemplated  that  at  irregular  intervals  the  bank  of 
salt  should  be  undermined  and  the  detached  portion  per- 
mitted to  fall  down  and  roll  across  the  floor  of  the  packing- 
room  in  such  manner,  in  such  quantity  and  with  such  force 
as  to  expose  the  plaintiff  to  injury  while  in  the  psrformance 
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of  his  duties;  that  the  only  way  by  which  he  could  be  ad- 
equately protected  was  by  warning  him  when  the  avalanche 
was  to  take  place;  that  the  danger  did  not  arise  from  the 
method,  negligent  or  otherwise,  in  which  the  workmen  per- 
formed the  duties  assigned  to  them  in  which  they  had  freedom 
of  action,  but  inhered  in  the  general  mode  in  which  the 
company  carried  on  its  business;  and  that,  in  the  absence  of 
a  due  warning,  the  place  was  not  a  safe  one  in  which  to  work. 
If  these  conditions  existed,  the  failure  to  give  the  notice  was 
an  omission  of  one  of  the  positive,  affirmative  obligations  of 
the  employer,  rendering  him  liable,  irrespective  of  the  rela- 
tion of  the  employes  to  each  other.  Whether  they  did  exist 
was  a  question  that  should  have  been  submitted  to  the  jury. 

The  petition  described  the  negligent  act  complained  of  as 
that  of  White.  Under  the  evidence  the  plaintiff  relied  largely 
upon  the  failure  of  Swofford,  the  foreman,  ^*^  to  give  the 
warning.  It  is  urged  that  on  the  demurrer  the  only  question 
was  whether  the  evidence  tended  to  support  the  exact  case 
presented  by  the  pleading.  The  trial  court,  however,  in  an- 
nouncing the  ruling,  placed  it  upon  the  ground  that  the  plain- 
tiff's injury  was  due  to  the  act  of  a  fellow-servant.  While  the 
assigning  of  an  untenable  reason  will  not  warrant  reversing 
a  decision  if  it  can  be  justified  upon  other  considerations,  it 
would  be  manifestly  unfair  to  nonsuit  the  plaintiff  on  account 
of  a  variance  in  proof  without  giving  him  an  opportunity  to 
amend.  Moreover,  the  variance,  especially  in  view  of  what 
has  been  said  already,  is  of  little  importance :  See,  in  this  con- 
nection, Missouri  etc.  By.  Co.  v.  Green,  75  Kan.  504,  89  Pae. 
1042. 

An  argument  is  also  made  that  the  plaintiff  ought  not  to 
recover  on  the  strength  of  no  warning  having  been  given  him, 
inasmuch  as  his  own  testimony  showed  that  he  understood  the 
salt  might  fall  at  any  time,  and  thought  he  was  far  enough 
away  to  be  safe,  and  that  he  heard  the  noise  of  White's  pick 
as  he  resumed  work,  and  was  by  that  means  notified  of  the 
probable  fall.  These  and  other  matters  of  the  same  general 
character  discussed  in  the  brief  are  really  considerations  to  be 
presented  to  the  jury.  It  does  not  conclusively  follow  from 
what  the  plaintiff  said  that  he  would  have  been  satisfied  with 
his  position  if  he  had  known  the  fall  was  coming;  and  it  may 
be  that  even  where  he  stood  he  could  have  saved  himself,  if  he 
had  had  timely  warning,  by  stepping  to  one  side  so  as  to 
avoid  being  caught  against  the  post.  Although  he  testified 
that  he  heard  a  noise  which  he  afterward  concluded  was  made 
Am.  St.  Eep.,  Vol.  131—19 
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by  White's  pick,  he  did  not  say  that  he  identified  it  as  such 
at  the  time. 
The  judgment  is  reversed  and  a  new  trial  ordered. 


For  Authorities  Discussing  the  Question  Passed  upon  in  the  principal 
ease,  see  Bogera  v.  Cleveland  etc.  By.  Co.,  211  HI.  126,  103  Am.  St. 
Bep.  185;  Kelly  Island  Lime  etc.  Go.  v.  Pachuta,  69  Ohio  St.  462, 
100  Am.  St.  Bep.  706;  McLaine  ▼.  Head  ft  Dowst  Co.,  71  N.  H.  294,  93 
Am.  St.  Bep.  522;  Donovan  v.  Ferris,  128  Cal.  48,  79  Am.  St.  Bep.  25. 


CITY  OF  PAOLA  v.  WENTZ. 

[79  BZan.  148,  98  Pac.  775.] 

FUBIJO  STBEETS— Bemoval  of  Trees  Against  Wm  of  Abut- 
ting Owner. — Assuming  that  the  question  whether  a  shade  tree 
growing  in  the  street  should  be  removed  is  one  to  be  determined  by 
the  eity  officers,  not  subject  to  review  by  the  courts,  yet  in  order 
for  their  determination  to  be  conclusive,  it  must  be  made  fairly  and 
in  good  faith;  if  made  arbitrarily,  action  under  it  may  be  enjoined 
as  an  abuse  of  discretion,     (pp.  291,  294.) 

PUBUO  STBEETS— Bemoval  of  Trees  Agalxurt  WiU  of  Abut- 
ting Owner. — The  officers  of  a  city  may  not,  against  the  objection 
of  the  abutting  owner,  remove  a  shade  tree  from  the  street  merely 
for  the  sake  of  enabling  them  to  place  a  sidewalk  in  a  position  dif- 
ferent from  that  prescribed  by  ordinance,     (p.  293.) 

PUBUO  STBEETS — ^Injunction  Against  Bemoral  of  Trees  by 
Officers. — The  removal  by  officers  of  the  eity  of  shade  trees  growing 
in  the  street  may  be  enjoined  where  the  only  reason  offered  to  justify 
such  removal  is  insufficient  as  a  matter  of  law,  and  no  other  pur- 
pose is  disclosed,     (pp.  291,  294.) 

(Syllabi  by  the  eourt.) 

B.  T.  Riley,  city  attorney,  and  E.  J.  Sheldon,  for  the  plain- 
tiflEs  in  error. 

S.  J.  Shively  and  Alpheus  Lane,  for  the  defendant  in  error. 

**^  MASON,  J.  In  order  to  clear  the  way  for  the  build- 
ing of  a  sidewalk,  officers  of  the  city  of  Paoia  were  about  to 
cut  down  three  shade  trees  standing  in  the  street,  when 
Margaret  A.  Wentz,  the  owner  of  the  abutting  property, 
brought  a  suit  to  prevent  this,  and,  upon  final  hearing,  pro- 
cured an  injunction  against  it,  which  the  city  now  seeks  to 
have  set  aside. 

The  petition  set  out  in  general  terms  that  the  proposed  act 
was  wrongful.  The  answer  alleged  that  the  trees  stood  within 
the  space  designated  by  the  ordinance  for  sidewalks;  that  the 
city  was  proceeding  to  construct  a  sidewalk  along  the  line  of 
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the  plaintiff's  property  upon  the  space  so  designated,  and 
otherwise  to  improve  the  street;  that  the  existing  condition 
of  the  street  was  dangerous  for  travel ;  and  that  it  was  neces- 
sary that  such  sidewalk  be  constructed  and  the  street  im- 
proved. 

The  evidence  developed  that  an  ordinance  provided  that 
sidewalks  in  that  locality  should  be  five  feet  in  width,  and 
that  the  inside  line  should  correspond  with  that  dividing  the 
street  from  the  lot.  The  trees  stood  less  than  five  feet  from 
the  fence,  which  was  supposed  to  stand  upon  the  property 
line.  The  plaintiff,  however,  introduced  a  mass  of  testimony 
which  tended  to  prove,  and  in  view  of  the  decision  of  the  trial 
court  must  be  regarded  as  having  proved,  that  the  fence  was 
out  of  place,  and  stood  in  the  street,  and  that  there  was  room 
for  a  five-foot  walk  between  the  trees  and  the  true  line. 
This  fact  the  city  does  not  now  attempt  to  controvert;  but 
it  asks  a  reversal  of  the  judgment  upon  the  ground  that  as  the 
trees  unquestionably  stood  in  the  street  (Using  that  term  to 
designate  the  entire  space  dedicated  to  public  use,  including 
the  portions  that  were  or  might  be  covered  by  sidewalks),  the 
municipal  authorities  had  absolute  control  of  them,  and  were 
charged  with  the  duty  of  determining  whether  **^  the  public 
good  required  their  removal,  and  that  such  determination,  if 
made  in  good  faith,  was  not  subject  to  review  by  the  courts. 

The  general  legal  proposition  so  advanced  is  certainly 
plausible,  but  there  is  at  least  an  apparent  conflict  in  the 
authorities  as  to  its  soundness.  The  case  of  Frostburg  v. 
Wineland,  98  Md.  239,  56  Atl.  811,  64  L.  B.  A.  627,  seems 
to  go  to  the  length  indicated  by  this  headnote,  which  is  given 
to  the  case  in  1  American  and  English  Annotated  Cases,  783 : 
''A  municipal  ordinance  declaring  certain  shade  trees  to  be  a 
nuisance  and  an  obstruction  to  the  work  of  paving  and  curb- 
ing the  highway  and  ctirecting  their  removal  is  not  conclusive, 
but  a  court  of  equity  may  examine  the  evidence  presented, 
and  if,  in  its  opinion,  the  trees  in  question  do  not  so  obstruct 
the  highway  as  to  constitute  a  nuisance,  the  court  may  enjoin 
their  removal." 

The  decisions  bearing  on  the  question  are  collected  in  a  note 
in  the  work  cited,  at  page  785.  A  typical  statement  of  th'e 
opposite  view  is  thus  made  in  Yanderhurst  v.  Tholcke,  113 
CaL  147,  45  Pac.  266,  35  L.  R.  A.  267:  ''There  can  be  no 
question  that  the  city  authorities  can,  and  it  is  their  duty  to, 
cause  the  removal  of  an3rthing  constituting  an  obstruction  to 
the  streets  and  sidewalks  (the  latter  being  a  part  of  the 
street)  and  abate  it  as  a  nuisance,  since  everything  which  is 


292  American  State  Bepobts,  Vol.  131.       [Kansas^ 

an  obstmction  to  the  free  use  of  a  public  street  constitutes  a 

public  nuisance This  i)Ower,  indeed,  is  not  questioned, 

but  it  is  contended  that  the  determination  of  the  city  authori- 
ties in  the  premises  is  not  conclusive,  but  is  open  to  review 
by  the  courts,  and  that  it  was  competent  for  the  court  to  take 
evidence  upon  the  question  as  to  whether  or  not  the  trees  in 
question  constituted  an  obstruction  to  the  free  use  of  the 
streets,  and  hence  a  nuisance.  But  the  rule  would  seem  to  be 
that  in  an  instance  where  the  thing  may  or  may  not,  in  its 
nature  or  circumstances,  constitute  an  obstruction,  the  de- 
termination of  the  city  authorities,  in  the  absence  of  fraud 
or  oppression,  or  circumstances  disclosing  a  ^^^  manifest 
abuse  of  their  discretion,  is  conclusive,  and  not  open  to  ques- 
tion by  the  courts":  Page  150.  See,  also,  subdivision  e  of 
note  in  39  L.  B.  A.  670 ;  Stretch  v.  Village  of  Cassopolis,  125 
Mich.  167,  84  Am.  St.  Bep.  567,  84  N.  W.  51,  51  L.  B.  A.  345 ; 
28  Cyc.  851. 

The  different  conclusions  reached  may  be  accounted  for  in 
part  by  differences  in  local  statutes.  Indeed,  the  considera- 
tion whether  the  fee  of  the  street  is  in  the  city  or  the  abut- 
ting owner  is  sometimes  spoken  of  as  influencing  the 
determination  of  the  question.  On  principle  the  technical 
condition  of  the  title  would  seem  to  be  of  little  importance. 
Whether  it  is  formally  lodged  in  the  public  or  in  the  indi- 
vidual, their  respective  rights  are  substantially  the  same. 
In  either  case  the  property  owner  has  interests  which  cannot 
be  disregarded,  but  which  must  yield  if  found  to  conflict 
with  the  interests  of  the  community. 

Granting  that  the  city  may  for  its  own  reasons,  and  with- 
out being  compelled  to  justify  its  conduct  to  any  court, 
further  than  to  repel  a  charge  of  bad  faith  or  abuse  of  dis- 
cretion, make  a  valid  order  for  the  removal  of  the  trees,  the 
question  remains  whether  it  has  brought  itself  within  the 
rule.  As  already  stated,  the  trial  court  must  be  deemed  to 
have  found  upon  sufficient  evidence  that  the  trees  presented 
no  obstruction  to  the  building  of  a  sidewalk  of  the  ordinary 
width  and  occupying  the  usual  position  with  regard  to  the 
true  property  line.  The  action  of  the  officials,  then,  can  be 
upheld  only  on  one  of  two  theories:  either  (1)  that  they  have 
the  right  to  put  the  sidewalk  elsewhere  than  within  five  feet 
of  the  abutting  property,  or  (2)  that  they  have  the  right  to 
remove  the  trees  for  some  purpose  other  than  to  make  room 
for  the  sidewalk. 

The  city,  of  course,  is  not  required  to  place  its  sidewalks 
in  any  particular  position,  or  to  preserve  uniformity  im  the 
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matter.  But  the  difficulty  with  the  defendant's  attitude  in 
this  regard  is  that  the  evidence  ^^'  affirmatively  shows  that 
the  ordinances  positively  require  the  walk  at  this  place  to  be 
five  feet  wide  and  to  have  one  side  in  contact  with  the  abut- 
ting property.  It  is,  of  course,  competent  for  the  mayor  and 
oonncil  to  regulate  such  matter,  and  an  ordinance  on  the 
subject  has  the  force  of  law.  It  therefore  affirmatively  ap- 
pears that  the  city  officers  have  no  authority  to  build  a  side- 
walk where  the  trees  stand.  This  disposes  of  the  first  theory 
stated. 

It  is  also  beyond  question  that  the  city  has  a  right  to  re- 
move the  trees  for  other  purposes  than  to  permit  the  building 
of  a  walk,  and  it  may  be  its  own  judge  of  the  necessity  or 
desirability  of  a  removal  for  any  reasonable  purpose.  But 
here  again  a  difficulty  arises.  The  answer  does,  indeed, 
present  the  claim,  by  inference  at  least,  that  the  removal  of 
the  trees  was  required  not  only  for  the  building  of  the  walk 
but  for  otherwise  improving  the  street.  But  the  evidence 
wholly  failed  to  support  such  an  allegation ;  indeed,  it  seems 
to  show  the  direct  contrary.  There  is  no  suggestion  any- 
where in  the  abstract  of  any  reason  whatever,  except  on 
account  of  the  sidewalk,  for  cutting  down  the  trees.  In  view 
of  the  fact  that  the  evidence  was  largely  oral,  the  general 
finding  for  the  plaintiff  must  be  treated  as  establishing  the 
fact  that  there  was  no  purpose  in  destroying  the  trees  except 
to  clear  the  way  for  the  sidewalk. 

A  fair  interpretation  of  the  conduct  of  the  city  officers 
is  that  they  undertook  to  place  the  sidewalk  where  the  trees 
stand,  claiming  and  believing  that  the  fence  correctly  marked 
the  property  line.  Defeated  in  this  contention,  but  probably 
not  convinced  as  to  the  fact,  they  then  determined  to  persist 
in  building  the  walk  as  originally  intended,  justifying  their 
course  upon  the  broad  ground  that  the  city  had  the  absolute 
power  to  remove  the  trees  merely  because  they  stood  in  the 
street,  without  being  bound  to  give  a  reason  for  doing  so. 
To  permit  this  would  be  to  carry  too  far  the  principle  ^^^  of 
the  city's  plenary  control  of  public  ground.  The  interest 
of  the  abutting  owner  in  a  shade  tree  growing  in  the  street 
is  as  sacred  as  any  other  property  right.  Sentiment  and 
utility  combine  to  give  it  value.  It  is  subject  only  to  the 
superior  claims  of  the  public,  as  determined,  perhaps,  by  the 
city  authorities,  but  this  determination  must  be  the  result 
of  a  fair  and  reasonable  consideration — it  may  not  be  arbi- 
trary or  capricious.  "When  the  city  is  called  upon  to  answer 
in  court  why  it  is  about  to  destroy  a  tree,  which  perhaps  has 
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been  brought  to-  its  present  state  by  years  of  patient  care, 
and  which  may  be  a  source  of  comfort  and  gratification  to 
an  entire  community,  and  offers  a  reason  that  proves  un- 
tenable, it  cannot  then,  while  refusing  to  disclose  any  further 
purpose,  take  the  benefit  of  a  presumption  of  rightful  con- 
duct. Its  silence  under  such  circumstances  is  a  warrant  for 
setting  aside  the  condemnation  of  the  tree  as  an  abuse  of 
discretion. 
The  judgment  is  affirmed. 


The  Maintenance  of  Trees  in  a  Street  for  tbe  purpose  of  omament 
and  shade  is  a  proper  street  use,  and  for  any  unnecessary  injury 
thereto  or  destruction  thereof  the  abutting  owner  has  a  remedy: 
Donahue  v.  Keystone  Gas  Co.,  181  N.  Y.  313,  106  Am.  St.  Bep.  549; 
Brown  y.  AsheviUe  Elec.  Co.,  138  N.  G.  533,  107  Am.  St.  Bep.  554; 
note  to  Wright  v.  Austin,  101  Am.  St.  Bep.  112.  In  Mayor  of  Frost- 
burg  V,  Wineland,  98  Md.  239,  103  Am.  St.  Bep.  399,  it  is  held  that 
a  municipality,  in  regrading  or  repaying  a  street,  cannot  arbitrarily 
and  unnecessarily  destroy  priyate  property,  such  as  shade  trees 
growing  in  the  street,  not  constituting  a  nuisance,  and  if  it  under- 
takes to  do  such  an  act,  it  is  within  the  correctiye  power  of  a  court 
of  equity  and  may  be  enjoined. 


SHANKS  V.  LOUTHAN. 

[79  Kan.  363,  99  Pac.  613.] 

LIMITATIONS  OF  ACTIONS — ^Part  Payment  Ivy  Indorsement 
on  Mwtgage  Note. — ^When  a  mortgagee  in  possession  of  the  mort- 
gaged real  estate  by  tenant  applies  the  rents  receiyed  thereon  to 
the  payment  of  taxes  and  for  repairs,  and  indorses  the  balance  as 
payments  upon  the  note  secured  by  the  mortgage,  with  the  mort- 
gagor's knowledge  but  without  any  direction  to  do  so  or  other  au- 
thority than  such  as  may  be  implied  from  these  facts,  such  indorse- 
ments do  not  remove  the  bar  of  the  statute  of  limitations  in  an 
action  to  collect  the  mortgage  debt.     (pp.  295,  296.)' 

(Syllabus  by  the  court.) 

Prank  T.  Burnham  and  George  W.  Dashiell,  for  the  plain- 
tiflEs  in  error. 

F.  J.  Knight,  C.  L.  Kagey  and  E.  M.  Anderson,  for  the 
defendants  in  error. 

*^  BENSON,  J.  The  petition  in  this  suit  was  upon  a 
promissory  note  and  mortgage,  praying  for  a  foreclosure. 
The  note  is  dated  October  1,  1885,  and  bears  the  indorsements 
of  several  small  sums  from  May  31,  1897,  to  April  19,  1899, 
inclusive. 
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The  answer  averred  that  snch  indorsements  were  falsely 
and  fraudulently  entered  by  plaintiffs,  and  that  •**  such 
payments  were  never  made,  and  pleaded  the  five  year  statute 
of  limitation. 

The  reply  alleged  the  following  facts:  That  in  1889  de- 
fendants Louthan  and  wife,  .who  made  the  note  and  mort- 
gage, departed  from  this  state  and  were  continually  absent 
until  October,  1893;  that  from  the  date  of  the  note  and 
mortgage  until  1894,  after  their  return  to  the  state,  they 
were  in  possession  of  the  premises  by  themselves  or  tenants; 
that  during  the  year  1894  they  abandoned  the  premises,  which 
were  deteriorating  in  value,  and  the  security  was  being  im- 
paired; that  in  order  to  protect  themselves  from  a  total  loss 
the  plaintiffs,  while  Louthan  and  wife  were  residing  in  the 
village  where  the  premises  were  situated,  took  possession  of 
and  rented  the  property,  and,  after  paying  taxes  and  making 
necessary  repairs,  credited  upon  the  note  the  proceeds  of 
snch  rentals,  with  the  knowledge  of  Louthan  and  wife,  who 
again  left  the  state  in  the  early  part  of  1898,  and  ever  since 
have  been  absent  therefrom;  that  about  April,  1901,  defend- 
ants Main  and  wife,  claiming  to  be  agents  for  the  Louthans, 
took  possession  of,  and  stiU  hold,  the  premises. 

The  defendants  demurred  to  the  reply,  and  the  demurrer 
was  sustained.    The  plaintiffs  allege  error  in  this  ruling. 

The  note  fell  due  October  1,  1886.  Deducting  the  period 
of  their  absence  from  the  state,  as  alleged  in  the  reply,  the 
makers  of  the  note  were  still  in  the  state  at  least  five  years 
and  ten  months  before  the  first  payment  was  indorsed.  May 
31,  1897,  and  more  than  six  years  and  five  months  before 
their  departure  the  second  time.  The  only  question  is  whether 
the  act  of  the  mortgagee  in  possession  in  crediting  upon  the 
note  the  net  rentals  for  the  mortgaged  premises,  with  the 
knowledge  of  the  mortgagors,  removed  the  bar  of  the  statute 
of  limitations.  The  statute  says:  **In  any  case  founded  on 
contract,  when  any  part  of  the  principal  or  interest  shall 
have  been  paid,  or  an  **^  acknowledgment  of  an  existing 
liability,  debt  or  claim,  or  any  promise  to  pay  the  same,  shall 
have  been  made,  an  action  may  be  brought  in  such  case  within 
the  period  prescribed  for  the  same  after  such  payment,  ac- 
knowledgment, or  promise;  but  such  acknowledgment  oi* 
promise  must  be  in  writing,  signed  by  the  party  to  be  charged 
thereby":  Civ.  Code,  sec.  24. 

The  payment  to  avoid  the  bar  of  the  statute  must  be  made 
under  such  circumstances  as  to  amount  to  an  acknowledgment 
of  an  existing  liability.    The  mere  knowledge  that  the  pro- 
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eeeds  of  the  rental  after  paying  taxes  and  repairs  were  ap- 
plied on  the  note  was  insufficient.  ''While  the  language  of 
the  statute  is  that  a  part  payment  shall  ox>erate  to  toll  the 
limitation,  it  certainly  cannot  be  understood  to  mean  that 
such  part  payment  made  by  anyone  at  any  time  for  any 
purpose  would  so  operate.  It  is  well  recognized  in  the  books 
that  such  payment  must  be  made  by  the  obligor,  against 
whom  the  statute  is  sought  to  be  tolled,  or  by  some  one  at  his 
direction,  and  made  as  a  part  payment  of  the  debt  under  such 
circumstances  as  to  amount  to  an  acknowledgment  of  an 
existing  liability":  Good  v.  Ehrlich,  67  Kan.  94,  96,  72  Pac. 
545.    See,  also,  Durban  v.  Knowles,  66  Kan.  397,  71  Pac.  »29. 

The  plaintiffs  cite  cases  holding  that  while  a  mortgagee  is 
in  possession  the  mortgagor  cannot  maintain  ejectment  against 
him  without  paying  the  debt,  although  the  debt  is  barred  by 
limitation.  But  this  is  a  direct  action  to  enforce  the  pay- 
ment— an  entirely  different  proposition.  No.  authorities  are 
cited  holding  that  the  crediting  of  rents  by  a  mortgagee  in 
possession,  with  the  mere  knowledge  of  the  mortgagor,  will 
operate  to  remove  the  bar  of  the  statute,  where  a  direct  action 
is  brought  to  recover  judgment  on  the  mortgage  debt.  The 
proposition  is  not  supported  by  the  language  of  the  statute 
or  its  previous  interpretations  by  this  court. 

The  judgment  is  affirmed. 


A  Credit  on  a  Mortgage  Note  Made  "by  the  Trustee  of  tlie  proceeds 
realized  from  a  foreclosure  sale  of  the  mortgaged  property  does  not 
stop  the  running  of  the  statute  of  limitations  in  favor  of  the  original 
payer  of  the  note:  Regan  v.  Williams,  185  Mo.  620,  105  Am.  St.  Bep. 
600.  See,  also,  Moffitt  v.  Carr,  48  Neb.  403,  58  Am.  St.  Bep.  696. 
But  an  indorsement  by  a  payee  of  payment  made  on  a  promissory 
note  after  it  is  barred  by  the  statute  of  limitations  is  evidence 
against  the  maker  of  the  fact  of  payment:  McDowell  v.  McDowell,  7& 
Vt.  401,  98  Am.  St.  Bep.  831.  And  an  indorsement  on  a  note  par- 
porting  to  acknowledge  the  receipt  of  money  by  the  holder  thereof 
is  admissible  in  his  favor  to  repel  the  presumption  of  the  bar  of 
the  statute  of  limitations,  on  his  testifying  that  one  of  the  joint 
makers  of  the  note  made  the  payment  to  him  to  be  credited  on  the- 
note:  Scott  v.  Ghristenson,  49  Or.  223,  124  Am.  St.  Bep.  1041. 

Acknowledgment  or  New  Promise  to  Sikspend  the  Running  or  temov^ 
the  bar  of  the  statute  of  limitations  is  the  subject  of  a  note  to  War- 
ren y.  Cleveland,  102  Am.  St.  Bep.  751. 
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CITY  OF  TOPEKA  v.  STEVENSON. 

[79  Kan.  394,  99  Pac.  589.] 

EVIDENOE— Judicial  Notice  of  Meaning  of  *<£.  M.  L.  D."— 
Gonrts  will  take  judicial  notice  that  the  initials  "B.  M.  L.  D./'  when 
used  in  the  records  of  the  internal  revenue  office  to  designate  the 
bnainesa  for  which  a  permit  has  been  issued,  mean  "retail  malt 
liquor  dealer."     (p.  297.) 

(Syllabus  by  the  court.) 

P.  G.  Drenning,  city  attorney,  and  W.  C.  Ralston,  assistant 
city  attorney,  for  the  appellee. 

J.  S.  Ensminger,  for  the  appellant. 


PORTER,  J.  The  appellant  was  convicted  of  main- 
taining a  nuisance  under  the  prohibitory  liquor  law.  The 
principal  claim  of  error  is  that  the  learned  judge  of  the 
district  court  carried  the  doctrine  of  judicial  notice  beyond 
its  utmost  limits  in  charging  the  jury  that  the  letters  **R.  M. 
L.  D.,"  used  in  the  records  of  the  collector  of  internal  revenue 
to  designate  the  business  ^^^  carried  on  by  the  appellant,  have 
been  used  in  connection  with  the  revenue  business  of  the 
United  States  government  to  such  an  extent  that  their  mean- 
ing has  become  a  part  of  our  common  knowledge,  and  that 
they  signify  "retail  malt  liquor  dealer.*'  Notwithstanding 
this  court  has  frequently  taken  judicial  notice  of  the  mean- 
ing of  the  letters  **R.  L.  D.,"  when  used  for  the  same  pur- 
pose (State  V.  Shook,  75  Kan.  807,  90  Pac.  234),  it  is  argued 
with  great  force  that  the  time  has  not  arrived  when  we  can 
assume  knowledge  of  the  meaning  of  the  additional  **M.," 
when  used  in  this  connection. 

By  way  of  argument  counsel  says  in  his  brief  that  he  in- 
quired of  a  large  numbQ;r  of  persons  present  in  the  court- 
room at  the  time  of  the  trial  and  hardly  any  of  them  knew 
what  these  letters  meant.  Doubtless  he  could  have  found  as 
many  persons  who  had  no  knowledge  of  the  meaning  of  the 
letters  **f.  o.  b."  It  is  not  necessary  for  courts  to  wait,  be- 
fore taking  judicial  notice  of  a  thing,  until  everybody  knows 
and  understands  it.  The  meaning  of  a  term  has  become  a 
part  of  our  common  knowledge  when  it  is  generally  under- 
stood by  persons  familiar  with  the  subject.  The  initials,  **R. 
M.  L.  D.,"  when  used  in  a  retail  liquor  dealer's  permit,  mean 
"retail  malt  liquor  dealer,"  and,  in  our  opinion,  are  suffi- 
ciently well  known  to  authorize  courts  to  take  judicial  notice 
thereof. 
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Thonsanda  of  these  permits  have  been  issaed  in  Kansas  in 
recent  years  and  posted  up  in  more  or  less  conspicuous  places. 
They  are  issued  by  the  revenue  department  of  the  general 
government.  As  everyone  knows,  the  kinds  of  business  for 
which  permits  are  required  are  quite  limited  in  number,  and 
by  a  simple  process  of  exclusion  it  is  not  difficult  for  anyone 
who  inquires  or  thinks  about  the  matter  to  know  that  the 
^'M./'  when  used  in  this  connection,  signifies  ''malt." 

The  record  fails  to  disclose  any  errors  which  can  be  re- 
garded as  sufficient  to  warrant  a  reversaL  The  judgment  is 
affirmed. 


Ahhreviaticm  and  IfUtidU  of  WMeh  Judicial  Notice  will  be  taken 
are  disctiBsed  in  the  note  to  Oreen  v.  Lineville  Drug  Co.,  124  Am.  St. 
Bep.  45. 


STATE  V.  SHAW. 

[79  Kan.  396,  100  Pae.  78.] 

HUSBAND  Ain>  WIFE— Contract  and  Property  Bights.— The 

poliej  of  permitting  husband  and  wife  to  own  property  and  to  trans- 
act business  independently  of  each  other  has  been  expanded  in  Kan- 
sas by  legislation  until  the  property  rights  of  married  people  are  as 
separate  and  distinct  as  if  they  were  unmarried.  They  transact 
business  with  each  other  as  freely  as  with  other  people.  (By  the 
editor.)     (p.  300.) 

ABSOK— Hnsband  Burning  Wife's  House.— Under  the  laws  of 
this  state  the  legal  identity  of  husband  and  wife  does  not  prevent  a. 
husband  who  burns  his  wife's  house  from  being  guilty  of  arson, 
(pp.  299,  300.) 

OBIMINAL  LAW — Omission  of  Instruction  not  Bequ68te± — 
Where^  on  the  trial  of  a  criminal  charge,  the  court  presents  in  its 
instructions  to  the  jury  the  principal  questions  involved,  the  defend- 
ant cannot  predicate  error  upon  an  omission  to  give  a  special  in- 
struction which  was  not  requested,     (p.  301.) 

NBW  TBIAIf— Misconduct  of  Jury  not  PreJudiciaL — ^It  is  not 

error  to  refuse  an  application  for  a  new  trial  unless  such  refusal  is 
in  some  way  prejudicial  to  the  substantial  rights  of  the  applicant, 
(pp.  301,  302.) 

(Syllabi  by  the  court  unless  stated  to  be  by  the  editor.) 

Fred  S.  Jackson,  attorney  general,  Herman  Long,  county 
attorney,  and  John  Marshall,  for  the  state. 

John  A.  Nelson,  Lee  Monroe  and  George  A.  Eline,  for  the 
appellant. 

^^  GRAVES,  J.    The  appellant  was  convicted  of  arson 
m  the  third  degree,  on  March  20,  1908,  in  the  district  court 
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of  Trego  county,  and  has  brought  the  case  here  on  appeal. 
There  are  several  assignments  of  error,  but  they  may  all  be 
considered  as  one. 

The  appellant  relies  upon  the  proposition  that  the  crime  of 
arson  is  not  established  by  the  evidence,  but,  on  the  contrary, 
claims  that  a  state  of  facts  is  shown  from  which  it  appears 
that  such  offense  could  not  have  been  committed  by  him. 
The  evidence  shows  that  the  appellant  and  Cora  J.  Shaw,  the 
alleged  owner  of  the  *®^  property  burned,  were  husband  and 
wife  at  the  time  the  crime  charged  was  committed.  It  is 
argued  that  a  husband  cannot  be  guilty  of  arson  by  burning 
the  house  of  his  wife,  and  that  this  arises  from  the  legal 
identity  of  husband  and  wife.  At  common  law  the  crime  of 
arson  was  defined  to  be  the  willful  and  malicious  burning  of 
the  dwelling-house  of  another:  Harris'  Criminal  Law,  p.  225. 

The  crime  charged  against  the  appellant,  and  of  which  he 
was  convicted,  is  defined  by  section  55  of  the  crimes  act, 
being  section  2046  of  the  General  Statutes  of  1901,  which 
reads:  ''Every  person  who  shall  willfully  set  fire  to  or  bum, 
in  the  night-time,  any  house,  building,  bam,  stable,  boat  or 
vessel  of  another,  or  any  house  of  public  worship,  college, 
academy  or  schoolhouse,  or  building  used  as  such,  or  any 
pnblic  building  belonging  to  the  United  States  or  this  state, 
or  to  any  county,  city,  town  or  village,  not  the  subject  of 
arson  in  the  first  or  second  degree,  shall  on  conviction  be 
adjudged  guilty  of  arson  in  the  third  degree." 

It  is  insisted  that  the  words  ''of  another,''  as  used  in  the 
statute,  should  be  held  to  have  the  same  signification  that 
has  been  given  to  them  as  used  in  the  common-law  definition 
of  the  crime  o^  arson.  Numerous  authorities  are  cited  to 
support  the  view  that  as  husband  and  wife  are  one,  they 
cannot  be  properly  separated  from  each  other  by  designating 
either  ais  "another,"  and,  therefore,  that  word  cannot  be 
applied  to  either  husband  or  wife  where  one  bums  the  house 
of  the  other.  Many  cases  hold  to  this  view,  but  we  do  not 
think  it  can  be  made  to  hArmonize  with  the  long-established 
policies  of  this  state,  as  shown  by  its  laws  and  the  former 
decisions  of  this  court.  In  the  first  place  there  are  no  common- 
law  offenses  in  this  state;  they  are  all  statutory:  State  v. 
Young,  55  Kan.  349,  40  Pac.  659.  The  crime  of  arson  is  fully 
defined  by  statute,  and  the  language  used  indicates  quite 
dearly  ••®  that  it  was  not  intended  by  the  enactment  of  this 
statute  merely  to  adopt  the  common-law  definition  of  that 
offense.  The  two  differ  materially.  It  is  true  that  the  words 
"the  house  of  another"  are  used  in  the  statute,  but  the  reason 
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given  for  holding  that  the  wife  is  not  *' another"  as  distin- 
guished from  the  husband  has  very  little  force  in  thic  state. 
The  common-law  idea  that  ''husband  and  wife  are  one,  and 
that  one  the  husband,"  was  extinguished  in  this  state  when 
the  constitution  was  adopted.  Section  6  of  article  15  of  the 
constitution  reads:  "The  legislature  shall  provide  for  the 
protection  of  the  rights  of  women,  in  acquiring  and  possess- 
ing property,  real,  personal  and  mixed,  separate  and  apart 
from  the  hushed;  and  shall  also  provide  for  their  equal 
rights  in  the  possession  of  their  children." 

Section  9  of  the  same  article  prohibits  the  alienation  of  tba 
homestead  ''without  the  joint  oonsent  of  husband  and  wife." 

The  policy  of  permitting  husband  and  wife  to  own  prop- 
erty and  transact  business  independent  of  each  other  has 
been  expanded  by  legislation  until  the  property  rights  of 
married  people  are  as  separate  and  distinct  from  each  other 
as  if  they  were  unmarried.  They  transact  business  with  each 
other  as  freely  as  with  other  people.  Among  the  many  de- 
cisions of  this  court  upholding  this  policy,  the  following  may 
be  cited :  Going  v.  0ms,  8  Kan.  85 ;  Monroe  v.  May,  9  Elan. 
466;  McCarty  v.  Quinby,  12  Kan.  494;  Parker  v.  Bates,  29 
Kan.  597;  Chapman  v.  Summerfield,  36  Kan.  610,  14  Pac. 
235;  Shinn  v.  Shinn,  42  Kan.  1,  21  Pac.  813,  4  L.  R.  A.  224; 
Harrington  v.  Lowe,  73  Kan.  1,  84  Pac.  570,  4  L.  R.  A.,  N. 
S.,  547;  Nagle  v.  Tieperman,  74  Kan.  32,  85  Pac.  941,  88 
Pac.  969,  9  L.  R.  A.,  N.  S.,  674,  10  Ann.  Cas.  977.  In  view 
of  this  condition  of  the  law  in  this  state  it  does  not  seem 
reasonable  to  say  that  a  house  conveyed  by  a  husband  to  his 
wife  is  not  owned  by  a  person  other  than  the  husband.  Such 
a  rule  may  be  proper  in  a  state  ®®®  where  the  relation  of 
husband  and  wife  is  the  same  as  at  the  common  law,  but  it 
can  have  no  application  here. 

It  is  further  urged  that  the  appellant,  in  good  faith,  be- 
lieved that  notwithstanding  the  warranty  deed  by  which  he 
conveyed  the  property  to  his  wife  he  was  still  the  owner 
thereof,  and  therefore  an  intent  to  bum  her  property  could 
not  have  existed  in  his  mind,  and  that  without  this  essential 
element  the  crime  charged  could  not  have  been  committed,  if 
he  did  bum  the  house.  It  is  claimed  that  the  court  erred 
in  not  submitting  this  question  of  intent  to  the  jury.  The 
abstract  does  not  show  any  direct  evidence  upon  this  subject. 
The  appellant  when  on  the  witness-stand  did  not  so  testify; 
he  merely  stated  that  his  understanding  was  that  the  prop- 
erty could  not  be  conveyed  without  bis  signature.  His  wife 
said  that  several  times  after  the  conveyance  he  asserted  to 
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her  that  the  deed  was  not  good.  The  question  of  intent,  as 
here  presented,  does  not  seem  to  have  been  considered  at  the 
trial.  The  appellant  did  not  request  any  special  instruction 
upon  this  question,  or  even  orally  ask  the  court  to  present  it 
to  the  jury  in  the  general  charge.  The  question  of  owner- 
ship was  fairly  presented  to  the  jury.  They  were  told  that 
before  the  appellant  could  be  convicted  it  must  appear  be- 
yond a  reasonable  doubt  that  the  wife  was  the  owner  of  the 
property  burned.  It  was  further  stated  that  if  the  husband 
conveyed  the  property  to  the  wife,  in  consideration  of  a  con- 
veyance by  her  to  him  of  other  property,  which  he  wanted 
to  sell,  then  she  would  be  the  owner  of  the  property  so  con- 
veyed to  her.  This  fully  covered  the  controversy  most 
prominently  presented  by  the  testimony.  If  any  other  phase 
of  the  question  was  involved  in  the  evidence,  it  was  so  obscure 
that  a  trial  court  might  have  easily  overlooked  it,  unless 
specially  called  to  its  attention.  In  the  absence  of  a  request, 
oral  or'  otherwise,  to  present  the  question  of  intent  to  the 
jury,  we  are  unable  to  say  that  the  omission  to  do  so  was 
material  error. 

^•^^  Complaint  is  made  of  an  instruction  the  closing  para- 
graph of  which  reads:  '*The  intoxication  of  a  person,  volun- 
tarily produced  by  liquor,  furnishes  no  excuse  for  any  crime 
committed  while  under  its  influence."  What  the  preceding 
XK>rtion  of  the  instruction  was  the  abstract  does  not  show.  It 
is  claimed  that  this  was  erroneous,  there  being  no  evidence 
showing  that  the  appellant  was  intoxicated,  and  therefore  the 
instruction  had  the  effect  of  suggesting  drunkenness,  which 
would  be  prejudicial  to  the  appellant.  There  was  evidence 
that  the  appellant  was  intoxicated  when  he  threatened  to 
bum  the  house,  which  was  several  days  before  the  fire.  He 
had  a  quart  bottle  in  his  pocket  the  evening  before.  He  got 
a  drink  of  ''Mexican  Hot"  at  a  restaurant  the  morning  before 
the  fire.  He  acted  at  times  like  a  man  who,  though  not  drunk, 
was  ill-tempered  and  reckless,  as  some  intoxicated  people  are. 
There  was  enough  in  the  evidence  to  suggest  intoxication  to 
the  jury.  It  was  not  error,  therefore,  to  limit  the  effect  of 
such  a  suggestion  by  the  instruction  given. 

It  is  claimed  that  a  juror  was  guilty  of  misconduct  suffi- 
cient to  invalidate  the  verdict.  While  in  the  jury-room  he 
stated  that  he  had  removed  a  trunk  from  the  house  for  the 
appellant  about  two  weeks  before  the  fire.  The  statement  was 
made  to  a  fellow-juror,  in  a  side  talk,  but  was  not  discussed 
nor  considered  as  a  part  of  the  evidence.  The  testimony  of 
sach  of  the  jurors  as  were  examined  on  the  hearing  of  the 
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motion  for  a  new  trial  shows  quite  clearly  that  the  rights  of 
the  appellant  were  not  prejudiced,  and  the  court  properly 
denied  the  motion. 
The  judgment  is  affirmed. 


Arson  hy  a  Htuhand  in  boming  his  wife's  dw«lUng*1ioiue  is  diseniiiioil 
in  the  note  to  Stote  ▼.  Tonng,  101  Am.  St.  Bep.  27. 


JOHNSON  V.  McLAIN  INVESTMENT  COMPANY. 

[79  Kan.  423,  100  Pae.  52.] 

EVIDENCE — ^Admissions  by  Agent  aj  to  Starting  Fire. — A 
bam  was  destroyed  bj  a  fire  which  originated  "the  day  before  on  a 
neighboring  ranch,  whose  manager  with  others  discovered  the  danger 
while  the  fire  was  at  some  distance  and  vainly  endeavored  to  save 
the  building.  In  an  action  by  the  owner  of  the  barn  against  the 
owner  of  the  ranch,  testimony  that  while  the  bam  was  burning  the 
manager  said  that  he  had  himself  set  out  the  fire  was  not  compe- 
tent evidence  that  he  had  in  fact  done  so.  The  declaration  of  the 
manager  was  not  rendered  competent  by  reason  of  his  being  the  de- 
fendant's agent,  for  it  was  a  mere  narration  of  a  past  transaction, 
not  relating  to,  explaining  or  characterizing  any  act  in  which  he  was 
then  engaged;  and  the  circumstances  do  not  indicate  that  it  was 
such  a  spontaneous  exclamation  made  under  the  stress  of  nervous 
excitement  that  its  truth  could  be  presumed  without  being  sworn  to. 
(p.  305.) 

(Syllabus  by  the  court.) 

BuBsell  &  Russell  and  Osmond  &  Cole,  for  the  plaintifb  in 
error. 

D.  A.  Banta,  J.  "W.  Clarke,  Boyle  &  HoweU  and  Guthrie 
&  Smith,  for  the  defendant  in  error. 

^^^  MASON,  J.  Lillie  M.  Johnson  and  others  brought  an 
action  against  the  McLain  Investment  Company,  alleging  that 
one  Frank  Jones,  an  agent  of  the  defendant  in  charge  of  a 
ranch  which  it  owned,  had  negligently  allowed  a  fire  to  spread 
from  this  ranch  to  premises  of  the  plaintiffs,  where  it  de- 
stroyed a  barn.  A  demurrer  to  the  plaintiffs'  evidence  was 
sustained  and  they  brought  the  case  here.  The  question  prin- 
cipally argued  at  the  hearing  was  whether  the  evidence 
showed  such  relations  between  the  company  and  Jones  as  to 
render  it  liable  for  the  results  of  his  negligence,  and  this 
court,  finding  that  that  question  should  be  answered  in  the 
affirmative,  ordered  a  reversal  of  the  judgment. 
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In  a  petition  for  a  rebearing  counsel  for  the  defendant 
nrged  tbat  no  competent  evidence  had  been  introduced  tend- 
ing to  show  tbat  Jones  himself  bad  anything  to  do  with  the 
setting  out  of  the  fire.  This  contention  bad  been  made  in  the 
brief,  but  in  such  close  connection  with  the  claim  that  there 
was  no  evidence  to  connect  the  company  itself  with  the  fire 
that  it  escaped  special  attention.  To  give  opportunity  for  an 
examination  of  this  phase  of  the  matter  a  rehearing  was 
granted. 

There  was  evidence  that  the  fire  started  upon  the  land  of 
the  defendant  and  spread  to  that  of  the  plaintiffs,  but  the 
only  testimony  tending  to  show  what  occasioned  it  was  that 
of  two  witnesses,  who  said  that  on  the  morning  the  barn  was 
burned  they  came  to  the  scene  of  the  fire,  which  was  then 
about  three  hundred  yards  from  the  bam,  and  found  Jones 
and  another  man  trying  to  check  it.  They  gave  their  assist- 
ance, but  all  efforts  proved  unavailing  and  the  bam  was 
destroyed.  The  substance  of  the  evidence  under  consideration 
'•**  was  embodied  in  this  question  and  answer,  to  which  ob- 
jections were  duly  made: 

*  *  Ques.  I  will  ask  you  ....  to  tell  the  jury  what,  if  any, 
statements  were  made  by  Mr.  Jones  at  the  time  of  the  burn- 
ing of  the  bam  and  while  you  were  there  with  reference  to 
the  origin  of  the  fire  and  the  cause  of  its  spreading?  Ans. 
He  told  me  he  was  burning  off  some  weeds  and  rubbish  in  a 
draw  that  runs  down  on  the  northeast  comer  of  the  pasture 
and  the  fire  broke  over  in  the  grass  in  the  pasture  and  burned 
it  off,  which  he  wanted  to  bum  off  anyway,  and  that  night 
he  thought  the  fire  was  safe  and  went  home,  and  the  next 
morning  he  looked  down  there  and  saw  the  smoke,  and  riding 
down  there  he  found  the  fire  was  going  toward  this  barn  of 
Mrs.  Johnson's,  and  he  goes  back  and  he  and  his  man  and  a 
team  goes  down  and  tries  to  prevent  the  fire  from  burning 
the  barn." 

It  is  clear  that  this  testimony  was  not  rendered  competent 
to  prove  the  origin  of  the  fire  by  the  fact  that  the  unsworn 
statement  it  introduced  was  that  of  the  defendant's  agent, 
for  the  statement  was  not  made  in  the  course  of  the  agent's 
employment.  It  had  no  reference  to,  nor  did  it  explain  or 
characterize,  any  act  in  which  he  was  engaged ;  it  was  a  mere 
narration  of  a  past  transaction:  2  Wigmore  on  Evidence, 
1078;  Kansas  Pacific  Ry.  Co.  v.  Pointer,  9  Kan.  620;  Union 
Pacific  Ry.  Co.  v.  Fray,  35  Kan.  700,  12  Pac.  98 ;  Dodge  v. 
Childs,  38  Kan.  526,  16  Pac.  815;  Missouri  Pac.  Ry.  Co.  v. 
McCally,  41  Kan.  655,  21  Pac.  574 ;  Cherokee  &  P.  Coal  &  M. 
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Co.  ▼.  Dickson,  55  Kan.  62,  39  Pac.  691;  Missouri  Pac.  Ry. 
Co.  ▼.  Johnson,  55  Kan.  344,  40  Pac.  641 ;  Atchison  etc.  R.  R. 
Co.  ▼.  Osborn,  58  Kan.  768,  51  Pac.  286 ;  Atchison  etc.  R.  R. 
Co.  V.  Consolidated  Cattle  Co.,  59  Kan.  Ill,  52  Pac.  71; 
Walker  v.  0  'Connell,  59  Kan.  306,  52  Pac.  894 ;  Robins  M. 
Co.  V.  Murdock,  69  Kan.  596,  77  Pac.  596;  Atchison  etc.  R. 
R.  Co.  V.  Burks,  78  Kan.  515,  96  Pac.  950,  18  L.  R.  A.,  N.  S., 
231 ;  Case  P.  Works  v.  Pulsifer,  79  Kan.  176,  98  Pac.  787. 

There  is,  however,  another  theory  upon  which  a  plausible 
argument  can  be  made  for  the  admission  of  this  conversation 
as  evidence  that  Jones  set  out  the  fire — ^namely,  that  it  falls 
within  the  exception  to  the  '**•  rule  excluding  hearsay,  for 
which,  in  default  of  a  better  term,  Doctor  Wigmore  adopts 
the  name  "spontaneous  exclamations."  As  that  writer  points 
out  (3  Wigmore  on  Evidence,  sec.  1745),  the  principle  upon 
which  this  exception  depends  is  entirely  distinct  from  that 
back  of  the  rule  admitting  evidence  of  spoken  words  regarded 
as  verbal  acts,  but  has  been  so  often  confounded  with  it  as 
to  produce  much  confusion  in  the  application  of  each.  Evi- 
dence of  what  a  person  has  said  when  not  under  oath,  if 
offered  for  the  purpose  of  proving  that  certain  words  were 
spoken  by  a  certain  person  under  certain  circumstances,  and 
not  for  the  purpose  of  proving  some  fact  asserted  thereby,  is 
not  objectionable  as  hearsay.  It  may  or  may  not  be  admissi- 
ble, according  to  whether  the  fact  that  such  language  was 
used  sheds  any  light  upon  the  matter  under  investigation; 
but  it  is  not  hearsay,  for  the  witness  on  the  stand  testifies  to 
the  ultimate  fact  to  be  proved.  But  evidence  that  Jones  said 
he  started  the  fire,  offered  to  show  how  it  did  in  fact  originate, 
is  plainly  hearsay,  and  admissible  only  if  the  circumstances 
create  an  exception  to  the  ordinary  rule.  The  exception  re- 
ferred to  proceeds  upon  the  ground  that  words  spoken  under 
the  impulse  of  strong  nervous  excitement  may,  by  reason  of 
their  spontaneous,  impulsive  nature,  be  regarded  as  presum- 
ably free  from  intent  to  deceive,  and  therefore  be  entitled  to 
be  heard  and  weighed,  although  lacking  the  credit  that  comes 
from  the  administration  of  an  oath.  Its  nature  and  limita- 
tions are  fully  discussed  in  the  sections  of  Wigmore*s  work 
immediately  following  that  just  cited.  It  is  there  said: 
**  There  was  a  time  when  the  state  of  the  judicial  precedents 
was  such  that  no  established  exception  of  this  tenor  could 
yet  be  said  to  exist.  But  now,  and  for  a  generation  past,  it 
does  exist,  under  one  or  another  guise  of  phraseology*':  Wig- 
more on  Evidence,  sec.  1746. 
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« 

In  section  1750  the  requirements  necessary  to  take  a  case 
out  of  the  ordinary  rule  and  render  the  hearsay  eyidence  ad- 
missible are  stated  thus:  '^^  ^' There  must  be  some, shock, 
startling^  enough  to  produce  this  nervous  excitement  and 

render  the  utterance  spontaneous  and  unreflecting The 

utterance  must  have  been  before  there  has  been  time  to  con- 
trive and  misrepresent,  i.  e.,  while  the  nervous  excitement 
may  be  supposed  still  to  dominate  and  the  reflective  iK>werB 
to  be  yet  in  abeyance. '* 

If  these  tests  are  accepted  they  fail  to  establish  the  compe- 
tency of  the  evidence  under  consideration.  True,  in  order 
for  the  exception  to  apply,  the  utterances  need  not  be  exactly 
contemporaneous  with  the  occurrence  of  the  existing  cause, 
nor  be  made  within  any  definite  time  thereafter;  and  often 
a  large  discretion  must  be  given  the  trial  court  in  accepting 
or  rejecting  the  proffered  evidence.  But  here  the  burning  of 
the  bam  was  hardly  such  a  catastrophe  as  to  paralyze  the 
reflective  faculties  of  a  witness  and  render  him  unable  or 
unlikely  to  contrive  and  misrepresent  concerning  his  connec- 
tion with  it,  if  otherwise  he  would  be  disposed  to  do  so.  The 
destruction  of  the  bam  was  seen  to  be  inevitable  for  an 
appreciable  time  before  the  flames  reached  it.  There  was 
abundant  time  and  opportunity  for  Jones  to  reflect  and  in- 
vent before  he  gave  his  version  of  the  matter.  The  fact  that 
hs  statements,  which  were  not  exclamatory  and  contained 
nothing  to  suggest  spontaneity,  tended  to  fix  liability  upon 
his  employer  did  not  affect  the  matter  one  way  or  the  other. 
If  what  he  said  was  admissible,  his  statements  would  have 
been  equally  competent  if  he  had  attributed  the  origin  of  the 
fire  to  some  other  source. 

In  Tate  v.  Petty,  21  Kan.  54,  the  judgment  was  reversed 
because  a  witness  was  permitted  to  testify  that  the  wife  of  a 
man  who  was  murdered  in  her  presence  told  him  an  hour 
afterward  that  the  defendant  was  one  of  the  assassins.  In 
State  V.  Pomeroy,  25  Ean.  349,  a  conviction  on  a  charge  of 
assault  with  intent  to  kill  was  set  aside  because  the  trial  court 
admitted  evidence  of  declarations  made  by  the  complainant 
in  three  to  five  minutes  after  the  time  he  claimed  ***  the 
assault  had  been  made.  In  Walker  v.  O'Connell,  59  Kan. 
306,  52  Pac.  894,  a  watchman  riding  on  a  railroad  tricycle 
was  run  into  by  a  train  and  killed.  A  judgment  for  his 
widow  against  the  receivers  operating  the  railroad  was  re- 
versed because  declarations  of  the  engineer  made  two  or 
three  hours  after  the  accident  were  admitted.  In  none  of 
these  cases,  however,  was  the  principle  of  **  spontaneous  ex- 
Am.  St.  Bep.,  Vol.  131—20 
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elamation''  as  an  independent  ground  of  admigsibility  pressed 
upon  the  attention  of  the  court.  In  each  of  them  there  was 
more  room  for  its  application  than  in  the  present  instance. 

An  extensive  collection  of  cases  illustrating  the  principle^ 
in  section  1750  of  the  Supplement  to  Wigmore  on  Evidence, 
shows  that  it  is  most  often  applied  where  the  litigation  grows, 
out  of  a  violent  death  or  serious  personal  injury.  Each  de- 
cision must  depend  largely  upon  the  special  circumstances 
presented.  Without  attempting  to  frame  a  general  rule  on 
the  subject  the  court  is  of  the  opinion  that  to  say  that  the 
declarations  here  under  consideration  were  competent  to 
prove  the  facts  to  which  they  related  would  be  too  great  a 
relaxation  of  the  rule  requiring  testimony  to  be  given  under 
the  sanction  of  an  oath,  and  would  make  the  manufacture  of 
evidence  too  easy  and  safe. 

As  the  evidence — disregarding  the  incompetent  portions — 
has  no  tendency  to  show  that  Jones  started  the  fire,  the 
demurrer  to  it  was  properly  sustained.  The  judgment  of 
the  district  court  is  affirmed. 
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J.  Oflicers  of  Banks,  881. 

k.  Oflicers  of  Insurance  Companies,  832. 

L  Beceivers,  332. 

m.  Persons  in  Possession  of  Property,  882. 
n.  Statements  as  to  Terms  of  Contract,  388. 
o.  Statements  by  Person  Concealing  Agency,  834. 
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ZH.  Admlflrioiis  Before  or  After  TraAsactloii  or  SYent 
A.  In  General,  335. 

b.  Before,  336. 

c.  After,  335. 

d.  Testimony  at  a  Former  Trial,  387. 

e.  In  Katore  of  Beport  to  Principal,  837. 

f .  After  Termination  of  Agencj  or  Bevoeation  of  AvtlioritF* 

337. 

I.    Competency  of  Statements  of  Agents. 

A.    In  OeneraL 

1«  Principles  Controlling. — ^The  principle  on  which  the  declarations^ 
acts  or  representations  of  an  agent,  within  the  scope  of  his  authority 
and  the  execution  of  his  agency,  are  permitted  to  be  proved,  is,  that 
they  are  considered  and  treated  as  the  declarations,  acts  and  represen- 
tations of  his  principal,  and  constitute  pertinent  and  legitimate  evi- 
dence. What  is  so  done,  by  an  agent,  is  done  by  the  principal 
through  him,  as  his  mere  instrument.  So,  whatever  is  said  by  an 
agent,  either  in  making  a  contract  tpr  his  principal,  or  at  the  time 
and  accompanying  the  performance  of  any  act,  within  the  scope  of 
his  authority,  having  relation  to,  and  connected  with,  and  in  the 
course  of,  the  particular  contract  or  transaction  in  which  he  is  then 
engaged,  or,  in  the  language  of  the  old  writers,  dum  fervet  opus,  is,  in 
legal  effect,  said  by  his  principal  and  admissible  in  evidence  against 
such  principal.  It  is  well  to  observe  the  distinction  in  the  reason 
for  the  reception  of  this  evidence.  It  is  not  because  the  declara- 
tion or  act  is  that  of  an  agent,  but  for  the  reason  that  such  dec- 
laration or  act  was  made  at  the  very  time  of  the  birth  of  the  con- 
tract or  transaction,  or  stood  sponsor  to  it,  and  is  treated,  therefore, 
as  the  direct  act  of  the  principal,  constituting  a  part  of  what  is  called 
the  res  gestae,  really  an  integral  part  of  the  whole  negotiation,  and 
ex  necessitate  rei,  as  obligatory  on  the  principal  as  if  the  act  or 
utterance  were  solemnly  his  own;  and  therefore  it  is  capable  of 
proof  in  the  same  way  as  if  it  had  been  the  specific  utterance,  act 
or  representation  of  the  principal.  It  must  be  coincident  with  the 
events  to  which  it  relates  and  not  a  mere  historical  narration  of  what 
took  place;  with  the  one  exception,  that  words  spoken  under  an  impulse, 
produced  by  some  shock,  startling  enough  to  produce  a  nervous  excite- 
ment, and  render  the  utterance  spontaneous  and  unreflecting,  may  by 
reason  of  their  nature  be  regarded  as  presumably  free  from  intent  to 
deceive,  and  therefore  be  entitled  to  be  heard  and  weighed,  although 
lacking  the  credit  that  comes  from  the  administration  of  an  oath.  Dr. 
Wigmore  on  Evidence,  section  1750,  says:  "The  utterance  must  have 
been  made  before  there  has  been  time  to  contrive  and  misrepresent, 
that  is,  while  the  nervous  excitement  may  be  supposed  still  to  dom- 
inate and  the  reflective  powers  to  be  yet  in  abeyance";  but,  unless 
and  until  the  agency  is  proven,  and  the  declarations,  acts,  or  ad- 
missions of  the  agent  come  within  the  rule  laid  down,  the  evidence 
is  not  admissible:  Strawbridge  v.  Spann,  8  Ala.  820;  Bohannan  v. 
Chapman,  13  Ala.  641;  Cohn  &  Goldberg  Lumber  Co.  v.  Bobbins 
(Ala.),  48  South.  853;  Montgomery-Moore  Mfg.  Co.  v.  Leeth  (Ala.)y 
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60  Sontli.  210;  Byen  t.  Towler,  14  Ark.  86;  Shields  t.  Smith,  37  Ark. 
47;  Garfield  t.  Knight'i  Ferry  ft  T.  M.  Water  Co.,  14  Gal.  35;  Bundj 
T.  Sierra  Lumber  Go^  140  Cal.  772,  87  Pae.  622;  Union  Gold  Min. 
Co.  T.  Boeky  Mountain  Nat.  Bank,  2  Colo.  565;  Mnlford  t.  Bowland* 
45  Colo.  172,  100  Pae.  603;  Fairfield  County  Turnpike  Co.  t.  Thorp, 
13  Conn.  173;  Perkins  t.  Burnet,  8  Boot,  80;  Geylin  t.  l>e  Yilleroi, 
2  HouBt  (DeL)  311;  BamesTille  Mfg.  Co.  ▼.  Love,  3  Penne.  (DeL) 
569,  52  AtL  267;  Mason  t.  Groom,  24  Ga.  211;  Johnson  t.  East  Ten- 
nessee etc.  By.  Co.,  90  Ga.  810,  17  S.  E.  121;  Turner  t.  Turner,  123 
Ga.  5,  107  Am.  St.  Bep.  76,  50  S.  £.  969;  Crankshaw  t.  Sehweiser 
Mfg.  Co.,  1  Ga.  App.  363,  58  S.  E.  222;  Central  of  Georgia  By.  Co. 
T.  Americus  Const.  Co.  (Ga.),  65  8.  E.  855;  Whiteside  t.  Margarel, 
51  m.  507;  Matezenbaugh  ▼.  People,  194  HI.  108,  88  Am.  St.  Bep. 
134,  62  N.  E.  546;  Bowell  t.  Klein,  44  Ind.  290,  15  Am.  Bep.  235; 
Ohio  ft  M.  By.  Co.  t.  Stein,  133  Ind.  243,  31  N.  E.  180,  32  K.  E.  831, 
19  Ix  B.  A.  733;  Lucas  t.  Barrett,  1  Greene  (Iowa),  510;  Golden  ▼. 
Newbrand,  52  Iowa,  59,  35  Am.  Bep.  257,  2  K.  W.  537;  D.  M.  Osborne 
ft  Co.  T.  Bingland  ft  Co.,  122  Iowa,  329,  98  K.  W.  116;  J.  L  Case 
Threshing  Mach.   Co.   v.   Fisher   ft   Aney    (Iowa),   122    K.   W.    575; 
United  States  Exp.  Co.  ▼.  Anthony,  5  Kan.  490;  J.  J.  Case  Plow 
Works  V.  Pttlsifer,  79  Kan.  176,  98  Pae.  787;  Johnson  ▼.  McLain  Ibt. 
Co.,  79  Pae.  423,  ante,  p.  302,  100  Pae.  52;  Boberts  t.  Burks,  Litt. 
Sel.  Gas.  411,  12  Am.  Dec.  325;  Peyton  ▼.  Old  Woolen  Mills  Co.,  122 
Ky.  361,  91  S.  W.  719;  Holzhauer  t.  Sheeny,  31  Ky.  Law  Bep.  1238, 
104  S.  W.  1034;  Be3molds  ▼.  Bowley,  2  La.  Ann.  890;  Beynolds  t. 
Bowley,  3  Bob.  (La.)  201,  38  Am.  Dec.  233;  Barrow  t.  Brown,  28 
La.  Ann.  459;  Gooch  t.  Bryant,  13  Me.  386;  Heath  ▼.  Jaquith,   68 
Me.  433;  Whittemore  ▼.  Wentworth,  76  Me.  20;  Whiteford  v.  Burck- 
myer,  1  Gill,  127,  39  Am.  Dec.  640;  City  of  Baltimore  v.  Lobe,  90 
Md.  310,  45  AtL  192;  Baring  ▼.  Qarke,  19  Pick.  220;  Gilmore  t.  Mit- 
tineague  Paper  Co.,  169  Mass.  471,  48  N.  E.  623;  Converse  t.  Blum- 
rich,  14  Mich.  109,  90  Am.  Dec.  230;  Hall  v.  Murdoch,  119  Mieh.  389, 
78  N.  W.  329;  Lowry  v.  Harris,  12  Minn.  255;  Van  Doren  ▼.  B&iley, 
48  Minn.  305,  51  N.  W.  375;   Skipwith  ▼.  Bobinson,  24  Miss.    6S8; 
Dickman  ▼.  Williams,  50  Miss.   500;   Lackey  v.   Schreiber,   17    Mo. 
146;  Bergman  v.  Indianapolis  ft  St.  L.  B.  Co.,  104  Mo.  77,  15  S.  W. 
992;    Wilson   t.   Harris,   21   Mont.   374,   54   Pae.   46;    Shoemaker    ▼. 
Commercial  Union  Assur.  Co.,  75  Neb.  587,  106  N.  W.  316;  Woods 
T.  Banks,  14  N.  H.  101;  Batchclder  t.  Emery,  20  N.  H.  165;  Allen 
T.   Bunting,   18  N.  J.  L.   299;   HiU   t.   Adams   Exp.   Co.,   77  N.    J. 
L.  838,  68  Atl.  94,  71  Atl.  683;  Yoshimi  v.  United  States  Express 
Co.  (N.  J.),  73  Atl.  45;  New  York  Life  Ins.  ft  Trust  Go.  t.  Becbe, 
7  N.  Y.  364;  Thallhimer  ▼.  Brinckerhoif,  4  Wend.  394,  21  Am.  I>ee. 
155;  Keeler  v.  Salisbury,  33  N.  Y.  648;  Howard  t.  Stutts,  61  K.  C 
372;  Brickell  v.  Camp  Mfg.  Co.,  147  N.  C.  118,  60  S.  E.  905;  Stete 
T.  Dahlquist   (N.  D.),   115   N.   W.   81;   North.   Pae.   Lumber   Co.    v. 
Willamette  Steam-Mill  etc.  Mfg.  Co.,  29  Or.  219,  44  Pae.  286;  Hannay 
V.  Stewart,  6  Watts  (Pa.),  487;  Dick  v.  Cooper,  24  Pa.  217,  64   Am. 
Dec.  652;  Pennsylvania  B.  Co.  v.  Books,  57  Pa.  339,  98  Anu  Dec.  229; 
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Sftiford  ▼.  French,  11  Bieh.  (8.  G.)  367;  Tenhet  t.  Atlantie  Coast 
Line  B.  Co.,  82  S.  0.  465,  64  8.  E.  232;  Moore  t.  Bettia,  11  Hamph. 
67,  53  Am.  Dec.  771;  Latham  y.  Pledger,  11  Tex.  430;  Gnlf,  G.  * 
&  F.  By.  Co.  T.  Cunningham  (Tex.  Civ.  App.),  113  8.  W.  767;  Mey- 
en  T.  8aB  Pedro,  L.  A.  *  8.  L.  B.  Go.  (Utah),  104  Pae.  736;  Barnard 
T.  Henry,  25  Yt.  289;  TapUn  h  Bowell  t.  Marcy,  81  Yt.  428,  71  Atl. 
72;  Douglas  Land  Co.  v.  T.  W.  Thayer  Co.,  107  Ya.  292,  58  8.  E. 
1100;  Adams  t.  Peterman  Mfg.  Co.,  47  Wash.  484,  92  Pae.  339;  Balti- 
more *  O.  B.  Co.  T.  ChriBtie,  5  W.  Ya.  325;  Austin  v.  Austin,  45 
Wis.  523;  liOeds  y.  Marine  Ins.  Co.,  15  U.  8.  (2  Wheat.)  380,  4  L.  ed. 
266;  8undry  Goods,  Wares  ft  Merchandises  y.  United  8tate8,  27  U. 
&  (2  Pet.)  358,  7  L.  ed.  450. 

2.  In  Orimlnal  Oases. — The  rule  applies  in  criminal  eases  as  in 
civil:  State  v.  Dahlquist  (N.  D.),  115  8.  W.  81;  Cliqnot  v.  United 
States,  70  U.  8.  (3  Wall.)  114,  18  L.  ed.  116;  Sundry  Goods,  Wares, 
and  Merehandises  v.  United  States,  27  U.  8.  (2  Pet.)  358,  7  L.  ed. 
450. 

Sb  As  Against  Third  Persons. — While  statements  of  an  agent  within 
the  rules  laid  down  are  admissible  against  his  principal,  they  are 
not  evidenee  as  against  third  parties:  Mann  v.  Sodakat,  66  HI.  App. 
393. 

4.  Mode  and  Keoesslty  of  Pzoring  tlie  Ag«ncy.^The  authority  of 
an  agent  cannot  be  established  by  his  own  declarations:  Winch  v. 
Baldwin,  68  Iowa,  764,  28  N.  W.  62;  Bacon  v.  Johnson,  56  Mich. 
182,  22  N.  W.  276;  Williams  v.  Kelsey,  6  Ga.  365;  Holland  v.  Yan 
Beil,  89  Oa.  223,  15  8.  E.  302;  Abel  v.  Jarratt,  100  Ga.  732,  28  8.  E. 
453;  Harris  Loan  Go.  v.  Elliott  k  Hatch  Book  etc.  Co.,  110  Ga.  302, 
84  8.  £.  1003. 

Befors  the  declarations  of  an  agent  can  bind  the  principal,  it  must 
he  shown,  first,  that  he  was  an  agent;  secondly,  that  such  declara- 
tions were  made  in  and  about  a  matter  over  which  the  agent  had 
authority  from  the  principal  to  act,  and  next,  that  he  was  acting 
under  and  by  virtue  of  his  authority  as  such  agent:  Chellis  v.  Coble, 
37  Kan.  558,  15  Pae.  505;  Bobeson  v.  Schuylkill  Nav.  Co.,  3  Grant 
Cas.  (Pa.)  186. 

An  unauthorised  admission  by  an  attorney  in  fact  will  not  bind  his 
principal:  Halphen  v.  Fuselier,  1  Bob.  (La.)  417. 

6.  ninstntlons  of  tlM  Bnle. — ^The  declarations  or  admissions  of  an 
agent,  at  the  time  when  he  makes  an  agreement,  are  admissible 
against  Us  principal  when  those  declarations  or  admissions  are  such 
as  might  have  induced  the  other  party  to  enter  into  the  agreement, 
or  might  in  some  manner  have  affected  or  modified  the  agreement: 
Inhabitants  of  Dartmouth  v.  Lihabitants  of  LakeviUe,  7  Allen,  284. 
And  the  court  left  undecided  whether  the  admissions  of  an  agent 
when  making  an  agreement  for  his  principal  were  admissible  against 
the  principal  in  any  case  except  in  an  action  against  him  on  that 
agreement,  ^r  relating  to  it:  Inhabitants  of  Dartmouth  v.  Inhabi- 
tanU  of  LakeviUe,  7  AUen,  284. 
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Where  one  party  has  yolQiitarilj  made  his  trustee  or  agent  the 
ostensible  principal|  and  the  only  one  capable  of  legal  action,  he  will 
be  bound  by  the  admission  of  sueh  trustee  or  agent:  Hogan  t.  Sher- 
man, 5  Mich.  60. 

In  an  action  of  disputed  ownership  of  a  quantity  of  shingles  bought 
from  a  common  vendor,  a  conversation  between  the  common  ven- 
dor and  the  agent  of  defendants,  who  was  engaged  in  counting  the 
shingles,  regarding  same,  was  admissible:  Marthinson  v.  Wagner, 
63  Mich.  543,  30  N.  W.  184. 

Where  the  defendants  and  the  agent  of  those  from  whom  the 
plaintiff  derived  title  adjusted  and  settled  the  accounts  of  the  former 
against  the  latter,  and  the  agent  admitted  and  assented  to  its  cor- 
rectness, and  a  settlement  was  made  on  that  basis,  such  declarations 
were  admissible  against  the  plaintiff's  assignors  as  a  part  of  the  res 
gestae,  where  the  agent  was  transacting  the  business  of  his  princi- 
pal within  the  scope  of  his  agency  and  they  were  not  mere  admis- 
sions of  a  past  transaction:  Giimbey  v.  Lovett,  76  Minn.  227,  79  N. 
W.  99. 

Certain  cattle  were  impounded  and  defendant,  after  a  conversa- 
tion with  plaintiff,  'sent  his  nephew,  a  boy  of  fourteen,  to  the  place 
where  they  were  kept.  Subsequently  the  plaintiff  had  a  conversation 
with  the  boy  who  appeared  to  be  acting  under  instructions.  Such 
conversation  was  properly  admitted,  as  part  of  the  res  gestae,  in  an 
action  for  the  recovery  of  the  cattle:  Lamb  v.  Davidson,  69  Mo.  App. 
107. 

Where  the  defendant  claimed  that  certain  horses  had  not  been 
sold  to  him  by  plaintiffs,  but  by  another  firm  in  which  plaintiffs 
were  interested,  evidence  that  an  agent  of  plaintiffs,  connected  with 
the  business  of  defendant  for  the  purpose  of  protecting  plaintiffs* 
interests  in  general,  had  admitted  to  defendant  that  an  sJ[>breviation 
of  the  name  of  the  consignor  in  the  carrier's  receipt  for  charges  rep- 
resented the  other  firm,  was  properly  admitted  as  against  plaintiffs: 
Campbell  v.  Emslie,  101  App.  Div.  369,  91  N.  Y.  Supp.  1069,  184  N.  Y. 
589,  77  N.  E.  1183. 

Promises  and  admissions  made  by  the  agent  of  one  of  seversl 
partners,  who  alone  is  served  with  process,  are  evidence  in  an  action 
against  that  particular  partner:  Downing  v.  Lindsay,  2  Pa.  382.  A 
party  seeking  to  enforce  a  contract  made  by  his  agent  is  bound  by 
the  agent's  declarations,  made  at  the  time,  although  he  exceeded  his 
authority:  Caley  v.  Philadelphia  B.  B.  Co.,  80  Pa.  363;  Keough  v. 
Leslie,  92  Pa.  424;  James  v.  King,  2  Wills.  Civ.  Cas.  Ct.  App.  (Tex.) 
544. 

The  principle  that  a  party  seeking  to  enforce  a  contract  made  by 
his  agent  is  bound  by  the  agent's  declarations,  made  at  the  time, 
although  he  exceeded  his  authority,  has  no  application  when  the  dec- 
larations made  by  the  agent  were  neither  inducement  to  the  mak- 
ing of  the  contract,  nor  part  of  its  conditions:  Merrick  Thread  Co. 
V.  Philadelphia  Shoe  Mfg.  Co.,  115  Pa.  314,  8  Atl.  794. 

Where  the  contract  made  by  the  agent  is  ratified  by  the  princi* 


Peb.  1909.]     Johnson  v.  McLain  Investment  Co.  311 

pal,  eTideiie«  of  the  conversation  between  the  agent  and  the  other 
party  to  the  eontraet  comes  within  the  rule  and  is  admissible:  AUin 
▼.  Whittemore,  171  Mass.  259,  50  N.  E.  618. 

A  letter  written  by  a  general  agent,  relating  to  matters  apparently 
within  the  scope  of  his  agency,  is,  when  pertinent  to  the  issue  un- 
der investigation,  competent  evidence  on  the  trial  of  an  action 
against  the  principal,  and  the  party  offering  the  letter  may  prove 
the  agent's  admission  that  he  wrote  it:  Louisville  A  N.  B.  Co.  v.  Tift, 
100  Ga.  86,  27  S.  £.  765;  Lamb  v.  Barnard,  16  lAfi.  364;  Bagsdale  v. 
Southern  By.,  72  S.  G.  120,  51  8.  B.  540. 

Where  an  agent  is  authorized  to  receive  money  for  his  principal, 
his  drafts,  receipts,  or  letters  relative  to  the  subject  of  his  agency, 
are  admissible  against  his  principal,  as  parts  of  the  res  gestae  and 
the  agent  need  not  be  called  to  prove  them,  but  it  may  be  estab- 
lished by  other  evidence:  Thalhimer  v.  Brinckerhoif,  6  Cow.  90. 

Statements  about  securing  a  room  made  to  the  plaintiff  by  the 
agent  of  a  hotel  proprietor,  sued  for  appropriating  money  belonging 
to  plaintiff,  and  left  by  him  in  his  room  through  inadvertence,  are 
admissible:  Salvini  v.  Legumazabel  (Tex.  Civ.  App.),  68  8.  W.  183. 

Expressions  made  by  an  agent  indicating  malice  in  the  absence 
of  the  principal  are  inadmissible  to  show  the  motive  of  the  princi- 
pal: Houston  By.  Co.  v.  Willie,  53  Tex.  318,  37  Am.  Bep.  756;  Lit- 
tle V.  Bich  (Tex.  Civ.  App.),  118  8.  W.  1077. 

In  an  action  to  reform  a  note  and  mortgage  negotiated  and  ex- 
•ecuted  by  an  agent  for  defendants  without  their  authority,  but  which 
they  subsequently  ratified,  whatever  occurred  between  such  agent 
and  plaintiff  in  the  negotiations  which  resulted  in  the  loan  and  the 
execution  of  the  note  and  mortgage  was  a  part  of  the  res  gestae,  and 
admissible  in  evidence:  Marks  v.  Taylor,  23  Utah,  152,  470,  63  Pae. 
897,  65  Pac.  203. 

It  is  not  sufficient  to  show  that  a  party  was  a  general  agent,  in 
order  to  prove  his  declarations,  except  such  declarations  were  con- 
nected with  acts  of  agency:  Mason  v.  Gray,  36  Vt.  308. 

Statements  of  local  officers  of  a  mutual  benefit  society  with  re- 
gard to  the  proof  of  death  of  certain  of  the  members,  such  state- 
ments being  against  the  interests  of  the  society,  are  admissible:  Hil- 
debrand  t.  United  Artisans,  50  Or.  159,  91  Pac.  542. 

A  conversation  between  a  telegraph  company's  agent  and  a  third 
person  concerning  an  undelivered  telegram,  the  agent  being  unable 
to  identify  the  person,  and  there  being  nothing  to  show  that  his  state- 
ments would  bind  the  addressee,  is  inadmissible  against  the  latter: 
Mims  V.  Western  Union  Tel.  Co.,  82  8.  C.  247,  64  8.  E.  236.  Dec- 
larations of  an  agent,  made  while  about  the  business  of  his  master 
in  looking  after  his  tenants,  cannot  be  used  to  prove  that  the  mas- 
ter was  doing  the  work  of  excavating  for  a  railroad,  an  explosion  in 
the  eourse  of  which  had  injured  the  tenant  and  her  house:  Besse- 
mer Coal,  Iron  and  Land  Co.  v.  Doak,  151  Ala.  670,  44  South.  631. 

8.  Qfllosn  and  Agents  of  Corporations. — As  to  corporate  officers 
or  agents,  the  rule  respecting  the  admission  of  their  declarations  is 
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tlie  tame  as  in  the  eaae  of  the  admifluon  of  the  declaration  of  the 
agents  of  natural  persona:  Stanton  ▼.  Baird  Lumber  Co.,  138  Ala.  635, 
32  Sonth.  299;  BaUej  v.  Blaeksher  Co.,  142  Ala.  254,  37  Soath.  827; 
Western  Union  Tel.  Co.  t.  Woodard,  84  Ark.  323,  105  S.  W.  579,  13 
Ann.  Gas.  354;  BeHey  ▼.  Campbell,  134  CaL  175,  66  Pae.  220;  Bishop 
etc.  T.  Treasarer  Denver,  37  Colo.  378,  86  Pae.  1021;  Bank  of  Hartford 
T.  Hart,  3  Day  (Conn.),  491,  3  Am.  Dec.  274;  Beardslej  t.  Smith, 
16  Conn.  368,  41  Am.  Dee.  148;  Childs  ▼.  Ponder,  117  Oa.  553,  43 
a  £.  986;  Bobert  B.  Siaer  h  Go.  t.  G.  T.  Melton  *  Sons,  129  Oa. 
143,  58  S.  £.  1055;  Chicago,  B.  ft  A.  B.  Co,  ▼.  Coleman,  18  HL  297, 
68  Am.  Dec.  544;  Toledo,  W.  *  W.  B.  Co.  v.  Fisher,  13  Ind.  258; 
Adams  £zp.  Co.  v.  Harris,  120  Ind.  73,  16  Am.  St.  Bep.  315,  21  N.  £. 
340,  7  L.  B.  A.  214;  Hanej-Campbell  Co.  v.  Preston  Creamery  Aasn., 
119  Iowa,  188,  93  N.  W.  297;  Vohs  ▼.  A.  £.  Shorthill  Co.,  124  Iowa, 
471,  100  N.  W.  495;  Atchison  etc.  By.  Co.  t.  Burks,  78  Kan.  515,  INS 
Pae.  950,  18  L.  B.  A.,  N.  S.,  231;  J.  J.  Case  Plow  Works  t.  Pnlsifer, 
79  Kan.  176,  98  Pae.  787;  Mossellam  ▼.  Cincinnati  etc.  By.  Co.,  31 
Ky.  Law  Bep.  908,  104  S.  W.  337;  PoUeys  ▼.  Ocean  Ins.  Co.,  14  Me. 
141;.  Pennsylvania  B.  Co.  v.  Orem  Fmit  *  Produce  Co.  of  Balti- 
more City  (Md.),  73  Atl.  571;  McGenness  t.  Adriatic  Mills,  116 
Mass.  177;  Garfield  *  Proctor  Coal  Co.  ▼.  Pennsylvania  Coal  &  Coke 
Co.,  199  Mass.  22,  84  N.  £.  1020;  Beason  v.  Detroit,  G.  H.  *  M.  By. 
Co.,  150  Mich.  50,  113  N.  W.  596;  Layzell  v.  J.  H.  Sommers  Coal 
Co.,  156  Mich.  268,  117  N.  W.  179,  120  N.  W.  996;  Whitney  v.  Wage- 
ner,  84  Minn.  211,  87  Am.  St.  Bep.  351,  87  N.  W.  602;  Western 
Union  Tel.  Co.  v.  Jackson  (Mies.),  49  South.  737;  Korthmp  v.  Mis- 
sissippi VaL  Ins.  Co.,  47  Mo.  435,  4  Am.  Bep.  337;  New  York  Life 
Ins.  Co.  V.  Bankin,  162  Fed.  108;  Keefe  v.  Sullivan  County  B.  B., 
75  K.  H.  116,  71  Atl.  379;  Agricultural  Ins.  Co.  v.  Potts,  55  N.  J.  L. 
158,  39  Am.  St.  Bep.  637,  26  Ati.  27,  537;  New  York  Life  Ins.  ft 
Trust  Co.  V.  Beebe,  7  N.  Y.  364;  Tompkins  v.  Fonda  Glove  Lining 
Co.,  188  N.  Y.  261,  80  N.  B.  933;  Cobb  v.  United  Engineering  ft 
Contracting  Co.,  191  N.  Y.  475,  84  N.  E.  395;  Statler  v.  George  A. 
Bay  Mfg.  Co.,  195  N.  Y.  478,  88  N.  E.  1063;  Hogg  v.  ZanesvUle 
Canal  ft  Mfg.  Co.,  5  Ohio,  410;  Worthington  v.  Cleveland  City  By., 
75  Ohio,  626,  80  N.  E.  1135;  Pennsylvania  B.  Co.  v.  Books,  57  Pa. 
339,  98  Am.  Dec.  229;  Perkiomen  B.  Co.  v.  Kremer,  218  Pa.  641,  67 
Atl.  913;  Southern  By.-Carolina  Division  v.  Howell,  79  S.  C.  281,  60 
S.  E.  677;  Stroud  v.  Columbia,  N.  ft  L.  B.  Co.,  79  S.  C.  447,  60  8.  B. 
963;  Sewanee  Min.  Co.  v.  McMahon,  1  Head,  582;  St  Louis  ft  S.  F.  B. 
Co.  V.  Frazar,  43  Tex.  Civ.  App.  585,  97  S.  W.  325;  Trout  v.  Norfolk 
ft  W.  By.  Co.,  107  Va.  576,  59  S.  E.  394,  17  L.  B.  A.,  N.  S.,  702;  Blue 
Bidge  Light  ft  Power  Co.  v.  Price,  108  Ya.  652,  62  S.  £.  938;  H.  C. 
Jaquith  Co.  v.  Shumway's  Estate,  80  Vt.  566,  69  Atl.  157;  Liter  v. 
Ozokerite  Min.  Co.,  7  Utah,  487,  27  Pae.  690;  Jones  v.  Western  Mfg. 
Co.,  27  Wash.  136,  67  Pae.  586;  Chilcott  v.  Washington  State  Colonisa- 
tion, 45  Wash.  148,  88  Pae.  113;  Central  Electric  Co.  v.  Sprague 
Electric  Co.^  120  Fed.  925,  57  C.  C.  A.  197;  Weiss  v.  Haight  ft  Freeee 
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Co.,  148  Fed.  399;  TathiU  Spring  Co.  t.  Shaver  Wagon  Co.  (C.  C), 
35  Fed.  644. 

bi  In  Fraudulent  Transactions. — ^Where  the  payee  of  a  note  was 
frandnlently  induced  by  the  maker  to  sign  it,  statements  by  the 
payee's  agents  as  to  the  circumstances  are  admissible:  Arnold  v.  Lane, 
71  Conn.  61,  40  Atl.  921. 

While  the  doctrine  applicable  to  principal  and  agent  excludes 
from  eonsideration  as  against  the  former  the  acts  and  declarations 
of  the  latter  when  not  engaged  in  the  course  of  his  agency,  it  is  not 
applicable  when  the  question  is  one  of  fraud  arising  from  disabil- 
ity of  the  agent  to  deal  advantageously,  and  in  abuse  of  his  relation 
of  trust  and  confidence,  with  a  person  toward  whom  he  holds  such 
relation:  Jones  v.  Jones,  120  N.  T.  589,  24  N.  £.  1016. 

e.  Of  Agents  Since  Deceased. — ^The  well-established  rule  that  en- 
tries, made  by  one  whose  duty  it  is  to  make  them  in  the  regular 
course  of  business,  are  admissible  after  his  death  applies  in  the  case 
of  an  agent  who  makes  such  entries  in  the  course  of  the  business 
of  his  principal.  Such  entries  may  in  many  cases  be  a  part  of  the 
res  gestae,  but  there  are  also  instances  where  such  would  not  be  the 
ease,  but,  after  the  death  of  the  agent  who  made  such  entries,  they 
are  nevertheless  admissible.  A  fortiori  when  the  acts  and  agree- 
ments of  the  agent  are  afterward  communicated  to  and  ratified  by 
the  principal,  they  are  legal  evidence:  Hines  v.  Poole,  66  Oa.  638; 
Turner  v.  Turner,  123  Ga.  5,  107  Am.  St.  Bep.  76,  50  S.  £.  969;  Mis- 
souri, K.  ft  T.  By.  Co.  V.  Byrne,  3  Ind.  Ter.  740,  49  S.  W.  41;  McCIure 
V.  Pnreel,  3  A.  K.  Marsh.  61;  Van  Bensselari  v.  Morris,  1  Paige,  13; 
Howerton  v.  Lattimer,  68  N.  C.  370. 

In  the  cases  decided  in  Georgia,  the  courts  had  to  consider  the 
effect  of  section  3034  of  the  Civil  Code  of  1895,  providing  that  dec- 
larations of  an  agent  as  to  the  business  are  not  admissible  against 
his  principal,  unless  a  part  of  the  negotiation  and  constituting  the 
res  gestae,  or  else  the  agent  be  dead.  Mr.  Justice  Cobb,  in  deliver- 
ing the  opinion  of  the  court  in  Turner  v.  Turner,  123  Ga.  5,  107  Am. 
St.  Bep.  76,  50  S.  £.  969,  said:  <1f  this  section  be  isolated  and  no 
regard  paid  to  other  provisions  of  the  code  on  the  subject  of  the 
admission  of  evidence,  and  no  attention  paid  to  ancient  and  well- 
established  rules  of  law  referred  to  which  were  of  force  in  this  state 
at  the  time  of  the  adoption  of  the  first  code,  the  concluding  words 
of  the  section  might  be  held  to  mean  that  the  mere  fact  that  the 
agent  was  dead  would  be  sufficient  to  admit  in  evidence  against  the 
principal  any  declaration  made  by  the  agent,  without  reference  to 
tiie  time  or  plaee  at  which  or  the  circumstances  under  which  the 

declaration  was  made The  concluding  words  of  the  sentence, 

'or  else  the  agent  be  dead,'  are  to  be  interpreted  in  the  light  of 
those  provisions  of  the  law  where  the  declarations  of  deceased  per- 
sons are  admitted  in  evidence;  that  is,  if  under  established  rules,  the 
declarations  of  a  deceased  person  would  be  admissible  in  evidence, 
then  under  the  code  such  declaration  would  be  none  the  less  admis- 
sible because  the  deceased  was  occupying  the  relation  of  an  agent 
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at  the  time  the  deelaratioB  was  made.  If  the  declaration  was  one 
made  bj  an  entry  in  the  regular  eonrse  of  boainess,  bot  still  not  a 
part  of  the  principal  traneaetion,  and  therefore  not  admissible  as 
part  of  the  res  gestae,  aaeh  deelaration  would  be  admissible,  if  at 
the  time  it  was  offered  it  was  shown  that  the  agent  was  dead." 

Memoranda  made  by  a  surveyor  as  the  results  of  his  examinations 
and  ealenlations,  or  minutes  which  help  to  explain  auch  memoranda, 
made  by  him  in  the  scope  of  his  employment  as  surveyor,  under  the 
agreement  of  both  parties  to  the  action  are  admissible  in  evidence 
after  the  death  of  the  surveyor:  Walker  v.  Curtis,  116  Mass.  98. 

d.  Of  Snbagent  or  Special  Agent. — Ordinarily,  an  agent,  unless  so 
authorized,  cannot  delegate  his  authority,  but  where  it  appears  that 
the  agency  does  not,  in  the  performance  of  it,  require  any  exercise 
of  judgment  or  discretion  on  the  part  of  the  agent,  but  may  be  dis- 
charged by  the  employes  of  the  agent  as  well  as  by  himself,  the 
strictness  of  the  rule  is  relaxed.  And  where  the  subagent  has  fol- 
lowed the  instructions  given  by  the  principal  to  the  agent,  the  prin- 
cipal is  not  allowed  to  deny  the  agency  after  adopting  the  same 
by  the  receipt  of  the  proceeds.  The  declarations  of  general  agents 
as  well  as  subagents  and  special  agents  must  also  form  part  of  the 
res  gestae  to  entitle  them  to  admissibility:  Butters  Salt  *  Lumber 
Co.  V.  Vogel,  135  Mich.  381,  97  K.  W.  757;  Bowman  v.  Liekey,  86 
Mo.  App.  47;  Demeritt  v.  Meserve,  39  K.  H.  521;  Anderson  v.  Broad, 
2  E.  D.  Smith  (N.  Y.),  530. 

e.  Of  Agent  Examined  aa  Witness. — ^It  is  not  competent  to  give 
evidence  of  the  declarations  of  an  agent  against  his  principal  when 
he  is  a  competent  witness  and  is  examined  in  the  case.  Where 
such  examination  is  on  interrogatories,  it  would  be  obviously  un- 
fair to  deprive  him  of  the  opportunity  of  denying  an  intended  im- 
peachment of  his  sworn  statements:  Weir  v.  McGee,  25  Tex.  Supp. 
20. 

f .    Acts  or  Oondnct. 

1.  Of  Agents  of  Katoral  Peraons. — An  agency,  like  any  other  fact, 
may  be  proved  by  circumstances  and  the  conduct  of  the  parties,  and 
the  relation  that  had  previously  existed  between  them.  Whenever 
there  is  independent  evidence  tending  to  prove  an  agency,  it  ia  com- 
petent to  prove  all  the  acts  of  the  alleged  agent  pertaining  to  the 
business,  as  well  as  his  declarations  that  he  was  acting  as  agent 
in  the  particular  transaction:  Worth  v.  OUis^  61  Mo.  App.  401. 

Whatever  an  agent,  within  the  scope  of  his  authority,  does  may  he 
given  in  evidence  against  the  principal,  when  his  acts  have  a  tend- 
ency, if  done  by  the  principal,  to  show  an  admission  of  a  fact  by 
him:  Hopkinton  v.  Springfield,  12  N.  H.  328.  In  an  action  by  a 
guest  against  an  innkeeper  for  the  loss  of  money,  the  conduct,  de 
meaner,  or  appearance  of  a  servant  at  the  hotel,  while  on  trial 
charged  with  its  larceny,  though  it  might  be  competent  evidence 
against  himself  as  a  confession,  is  inadmissible  againat  his  employer: 
Beale  v.  Pos^,  72  Ala.  323. 
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Evidence  of  acts  of  defendant's  general  agent  in  conducting  a 
business,  snch  as  listing  defendant's  property  for  taxation  in  bier 
name,  presumably  with  her  knowledge,  is  admissible  to  prove  de- 
fendant's membership  in  a  firm  and  her  ownership  of  the  property: 
Peyton  v.  Old  Woolen  MiUs  Co.,  122f  Ky.  361,  91  S.  W.  719.  But 
«n  agent  cannot  represent  at  the  same  time  two  principals,  whose 
interests  conflict,  without  their  full  consent:  William  Cameron  Sc  Co. 
▼.  Blackwell  (Tex.  Civ.  App.),  115  S.  W.  856. 

Statements  made  after  negligent  acts  causing  injury  to  either 
property  or  person  are  weighed  in  the  same  scale  with  other  post  rem 
utterances  of  agents  and  are  not  admissible  except  they  bear  the 
imprint  of  res  gestae:  Beasley  v.  San  Jose  Fruit  Packing  Co.,  92  Cal. 
388,  28  Pac.  485;  Anthony  v.  Eastabrook,  1  Colo.  75,  91  Am.  Dec. 
702;  Teal  v.  Meravey,  12  ni.  App.  32;  McCarthy  v.  Muir,  50  Dl. 
App.  510;  Baier  v.  Selke,  211  HI.  512,  103  Am.  St.  Bep.  208,  71  N. 
£.  1074;  Alquist  v.  Eagle  Ironworks,  126  Iowa,  67,  101  N.  W.  520; 
Dodge  V.  Childs,  38  Kan.  526,  16  Pac.  815;  Walker  v.  O'Connell,  59 
Kan«  306,  52  Pac.  894;  Straight  Creek  Coal  Co.  v.  Haney's  Admr., 
27  Ky.  Law  Bep.  1117,  87  S.  W.  1114;  Cooper's  Admr.  v.  Oscar 
Daniels  Co.,  29  Ky.  Law  Bep.  1172,  96  S.  W.  1100;  Bichstain  v.  Wash- 
ington Mills  Co.,  157  Mass.  538,  32  N.  £.  908;  Buggies  v.  Fay,  31 
Mich.  141;  Van  Dusen  v.  Letellier,  78  Mich.  492,  44  N.  W.  572; 
Simms  v.  Forbes,  86  Miss.  412,  38  South.  546;  Kelly  v.  Chicago  ft 
A.  B.  Co.,  88  Mo.  534;  Wojtylak  v.  Kansas  ft  T.  Coal  Co.,  188  Mo. 
260,  87  8.  W.  506;  Clancy  v.  Barker,  71  Neb.  83,  115  Am.  St.  Bep. 
559,  98  N.  W.  440,  103  N.  W.  446,  69  L.  B.  A.  642,  8  Ann.  Cas.  682; 
Bordentown  ft  P.  Steamboat  Co.  v.  Flanagan,  41  N.  J.  L.  115;  Clarke 
V.  Anderson,  15  N.  Y.  St.  Bep.  363;  Vassar  v.  Knickerbocker  Ice 
Co.,  60  N.  Y.  Super.  Ct.  113,  17  N.  Y.  Supp.  182;  KeUy  v.  More- 
honse,  25  App.  Div.  359,  49  N.  Y.  Supp.  552;  Herrmann  v.  Sarles, 
42  App.  Div.  268,  58  N.  Y.  Supp.  1017;  Burns  v.  Borden's  Con- 
densed Milk  Co.,  93  App.  Div.  566,  87  N.  Y.  Supp.  883;  White  v. 
Lewiston  ft  Y.  F.  By.  Co.,  94  App.  Div.  4,  87  N.  Y.  Supp.  901;  Burke 
V.  Borden's  Condensed  Milk  Co.,  98  App.  Div.  219,  90  N.  Y.  Supp. 
527;  Stevens  v.  Siegel-Cooper  Co.,  32  Misc.  Bep.  250,  65  N.  Y. 
Supp.  665;  Lyman  v.  Southern  By.  Co.,  132  N.  C.  721,  44  S.  E.  550; 
Fawe«tt  V.  Bigley,  59  Pa.  411;  Giberson  v.  Patterson  Mills  Co.,  174 
Pa.  369,  52  Am.  St.  Bep.  823,  34  Atl.  563;  Kamp  v.  Coxe  Bros,  ft 
Co.,  122  Wis.  206,  99  N.  W.  366;  Maury  v.  Talmadge,  Fed.  Cas.  No. 
9315,  2  McLean,  157;  Maltby  v.  The  B.  B.  Kirkland,  48  Fed.  760. 

Bat  there  frequently  occur  cases  in  which  acts  and  statements 
post  rem  are  evidence  of  facts  entirely  disconnected  from  the  ques- 
tion of  agency  in  the  particular  matter.  The  decisions  upon  this 
class  of  evidence  are  not  uniform,  but  it  has  been  held  in  a  number 
of  eases  that  under  certain  conditions,  such  statements  of  agents 
and  officers  may  be  introduced  in  evidence  against  the  principal,  not 
for  the  purpose  of  showing  negligence,  but  only  for  the  purpose  of 
showing,  or  tending  to  show,  knowledge  and  such  acts  and  state- 
ments being  admitted,  their  effect  should  be  controlled  by   an   In- 
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struetion:  Hopkins  t.  Boyd,  18  lad.  App.  68,  47  N.  E.  4S0;  Flick- 
B«r  V.  liftmbert,  36  Ind.  App.  524,  74  N.  E.  263;  Citj  of  HnntiBg- 
ton  T.  Mendenhftll,  73  Ind.  460;  City  of  Delphi  t.  Lowery,  74  Ind. 
520,  39  Am.  Bep.  98;  Citj  of  Lftfayette  t.  WeaTor,  92  Ind.  477; 
Allon  T.  Barrett,  100  Iowa,  16,  69  N.  W.  272;  AJqniat  v.  Eaglo  Iron- 
workB,  126  Iowa,  67,  101  K.  W.  520;  HeFarland'i  Admr.  t.  Harlu- 
fon  ft  Walker  Co.,  26  Kj.  Law.  Bep.  746,  82  8.  W.  430;  Baltimore 
ft  O.  B.  Co.  ▼.  Deck,  102  Md.  660,  62  AtL  958;  SeweU  t.  City  of 
Cokoee,  11  Hnn,  626;  Conenmen*  Cotton  Oil  Co.  v.  Jonte,  36  Tex. 
CiT.  App.  18,  80  8.  W.  847. 

2.  Of  Agenti  and  Offieen  of  Ooiporatloiia. — As  to  corporate  offi- 
cers or  agents,  the  roles  are  the  same  as  in  the  case  of  the  agent 
of  natural  persons,  respecting  the  matter  considered  in  this  aab- 
division:  LonisviUe  ft  N.  B.  Co.  t.  Carl,  91  Ala.  271,  9  South.  334; 
Wallace  ▼.  North  Alabama  Traction  Co.,  145  Ala.  682,  40  South. 
89;  St.  Louis  etc.  By.  Co.  y.  Sweet,  57  Ark.  287,  21  8.  W.  587; 
Stecher  Cooperage  Works  ▼.  Steadman,  78  Ark.  381,  94  8.  W.  41; 
Carroll  ▼.  East  Tennessee  etc.  By.  Co.,  82  Ga.  452,  10  8.  E.  163,  6 
L.  B.  A.  214;  Chattanooga  etc.  B.  Co.  t.  Liddell,  85  Ga.  482,  21  Am. 
St.  Bep.  169,  11  S.  £.  853;  Columbus  B.  Co.  y.  Peddy,  120  Ga.  589, 
48  S.  £.  149;  Michigan  Cent.  B.  Co.  y.  Gougar,  55  111.  503;  Miehigan 
Cent.  B.  Co.  y.  Carrow,  73  Bl.  348,  24  Am.  Bep.  248;  Pennsylyania 
Co.  y.  Kenwood  Bridge  Co.,  170  HI.  645,  49  N.  E.  215;  Belief ontaine 
B.  Co.  y.  Hunter,  33  Ind.  335,  5  Am.  Bep.  201;  Pittsburgh  etc.  B. 
Co.  y.  Theobald,  51  Ind.  246;  Ohio  ft  M.  By.  Co.  y.  Stein,  133  Ind. 
243,  31  K.  E.  180,  32  N.  E.  831,  19  L.  B.  A.  733;  Treadway  y.  Sioux 
City  ft  St.  P.  B.  Co.,  40  Iowa,  526;  Scott  y.  St.  Louis  etc.  B.  Co., 
112  Iowa,  54,  83  N.  W.  818;  Atchison  etc.  B.  Co.  y.  Osbom,  58  Kan. 
768,  51  Pac.  286;  Louisyille  ft  N.  B.  Co.  y.  Ellis'  Admr.,  97  Ky.  330, 
30  S.  W.  979;  East  Tennessee  Tel.  Co.  y.  Simms'  Admr.,  99  Ey.  404, 
36  S.  W.  171;  Louisyille  etc.. By.  Co.  y.  Beauehamp,  108  Ky.  47,  55 
S.  W.  716;  Cincinnati  etc.  By.  Co.  y.  Cook's  Admr.,  113  Ky.  161, 
67  8.  W.  383;  Illinois  Cent.  B.  Co.  y.  Winslow,  119  Ky.  877,  84  8. 
W.  1175;  Morse  y.  Connecticut  Biyer  Co.,  6  Gray,  450;  Bobinson 
V.  Fitchburg  ft  W.  B.  Co.,  7  Gray,  92;  Gott  y.  Dinsmore,  111  Mass. 
45;  Green  y.  Boston  ft  L.  B.  Co.,  128  Mass.  221,  35  Am.  Bep.  370; 
Tyler  y.  Old  Colony  B.  Co.,  157  Mass.  336,  32  N.  E.  227;  Bachant 
y.  Boston  ft  M.  B.  B.,  187  Mass.  392,  105  Am.  St.  Bep.  408,  73  N. 
E.  642;  MeDonough  y.  Boston  Elevated  By.  Co.,  191  Mass.  509,  78 
N.  E.  141;  Wormsdorf  y.  Detroit  City  B.  Co.,  75  Mich.  472,  13  Am. 
St.  Bep.  453,  42  N.  W.  1000;  Mott  y.  Detroit  etc.  By.  Co.,  120  Mich. 
127,  79  N.  W.  3;  Butler  y.  Detroit  etc.  By.,  138  Mich,  206,  101  N. 
W.  232;  Opsahl  y.  Judd,  30  Minn.  126,  14  K.  W.  575;  Bosted  y. 
Great  Northern  By.  Co.,  76  Minn.  123,  78  N.  W.  971;  Parker  y. 
Winona  ft  St.  P.  B.  Co.,  83  Minn.  212,  86  N.  W.  2;  Moore  y.  Chi- 
cago etc.  B.  Co.,  59  Miss.  243;  Forsee  y.  Alabama,  G.  S.  B.  Co.,  63 
Miss.  66,  56  Am.  Bep.  801;  McDermott  y.  Hannibal  etc.  B.  Co.,  73 
Mo.  516,  39  Am.  Bep.  526;  Bedmon  y.  Metropolitan  St.  By.  Co.,  185 
Mo.  1,  105  Am.  St.  Bep.  558,  84  S.  W.  26;  Bumside  y.  Grand  Trunk 
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B.  Co.,  47  N.  H.  554,  93  Am.  Dee.  474;  Nebonn«  ▼.  Concord  B.  B., 
67  N.  H.  531,  38  Atl.  17;  Price  t.  New  Jersey  B.  ft  Transp.  Co.,  31 
K.  J.  L.  229;  Blackman  v.  West  Jersey  ft  8.  B.  Co.,  68  N.  J.  L.  1, 
62  Atl.  370;  Lnby  ▼.  Hudson  Biver  B.  Co.,  17  N.  Y.  131;  Anderson 
T.  Borne  etc.  B.  Co.,  54  N.  T.  334;  Farst  t.  Second  Ave.  B.  Co.,  72 
N.  Y.  542;  Kay  ▼.  MetropoUtan  St.  By.  Co.,  163  N.  Y.  447,  57  N. 
E.  751;  Williams  v.  Southern  Bell  Telephone  etc.  Co.,  116  N.  0.  558, 
21  8.  £.  298;  Baltimore  ft  O.  B.  Co.  ▼.  Campbell,  36  Ohio  St.  647, 
38  Am.  Bep.  617;  Pennsylvania  B.  Co.  v.  Books,  57  Pa.  339,  98  Am. 
Dee.  229;  Lombard  ft  S.  S.  Pass.  By.  Co.  ▼.  Christian,  124  Pa.  114, 
16  Atl.  628;  Erie  etc.  B.  Co.  ▼.  Smith,  125  Pa.  259,  11  Am.  St  Bep. 
895,  17  AtL  443;  Havens  v.  Bhode  Island  Sabnrban  By.  Co.,  26  B.  I. 
48,  58  Atl.  247,  8  Ann.  Cas.  617;  Patterson  v.  South  Carolina  B. 
Co.,  4  S.  0.  153;  Piedmont  liCfg.  Co.  v.  Columbia  ft  G.  B.  Co.,  19 
a.  C.  353;  Wendt  v.  Chicago  etc.  By.  Co.,  4  S.  D.  476,  57  N.  W.  226; 
Travis  v.  Louisville  ft  N.  B.  Co.,  9  Lea,  231;  Missouri  Pae.  By.  Co. 
▼.  Q«man,  84  Tex.  141,  19  S.  W.  461;  Houston  etc.  B.  Co.  v.  Laforge 
(Tex.  Civ.  App.),  84  8.  W.  1072;  International  etc.  B.  Co.  v.  Carr 
(Tex,  Civ.  App.),  91  S.  W.  858;  Wilson  v.  Southern  Pac.  Co.,  13 
Utah,  352,  57  Am.  St.  Bep.  766,  44  Pac.  1040;  Weideman  v.  Ta- 
eonm  Bailway  etc.  Co.,  7  Wash.  517,  35  Pac.  414;  Betts  v.  Farmer  i' 
Loan  ft  Trust  Co.,  21  Wis.  80,  91  Am.  Dec.  460;  Bandall  v.  North- 
western Tel.  Co.,  54  Wis.  140,  41  Am.  Bep.  17,  11  N.  W.  419;  Vicks- 
burg  ft  M.  B.  Co.  v.  O'Brien,  119  IT.  8.  99,  7  Sup.  Ct.  Bep.  172,  30 
L.  ed.  299;  St.  Louis  ft  S.  F.  By.  Co.  v.  McLelland,  62  Fed.  116,  10 

C.  C.  A.  300,  27  U.  S.  App.  71. 

g.  Statement  of  Opini<m. — ^The  opinion  or  conclusion  of  an  agent 
relative  to  the  legal  effect  of  acts  and  transactions  is  not  binding 
on  his  principal  unless  the  latter  has  authorized  his  agent  to  form 
and  express  an  opinion  on  his  behalf;  and  when  the  expressions  of 
the  agent  are  but  legal  conclusions,  they  are  not  admissible:  Cook 
V.  Whitfield,  41  Miss.  541;  Mustain  v.  Williams,  7  Ky.  Law  Bep. 
828;  Wood  Biver  Bank  v.  Kelley,  29  Neb.  590,  46  N.  W.  86.  A 
statement  by  the  agent  of  an  insurance  company  that  a  claimant 
is  insured  is  such  an  opinion,  and  is  incompetent  evidence  against 
his  principal:  Fidelity  ft  Casualty  Co.  v.  Haines,  111  Fed.  337,  49 
C.  C.  A.  379. 

ZL    Authority  In  Certain  Oaaee. 

a.  In  General,  witb  ninstntions  and  Iibnitations.— The  declara- 
tions of  agents  within  the  rules  laid  down,  supra,  multiply  in  par- 
ticular instances,  and  the  facts  in  no  two  cases  are  exactly  similar. 
The  courts  uphold  the  common-sense  rule  that  in  all  the  ramifica- 
tions of  mercantile  practice,  negotiation  and  commerce  itself  would 
be  paralyzed,  if  principal  alone  had  to  deal  with  principal  alone. 
Therefore  the  evidence  of  agents  duly  authorized  is  admitted  but 
regulated  by  rigid  rules.  Where  the  agent  acts  for  both  parties, 
his  acts  are  the  acts  of  both,  and  are  properly  admissible  against 
either:   Ball  y.  Bank  of   Alabama,   8   Ala.   590,  42   Am.   Dec.   649; 
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Cnmmings  v.  Putnam,  19  N.  H.  569;  Copeland  ▼.  Boston  Dairy  Co., 
184  Ma88.  207,  68  N.  E.  218;  Morse  ▼.  Bathbum,  49  Mo.  91;  Dieken 
▼.  Winters,  169  Pa.  126,  32  Atl.  289.  And  the  acta  and  knowledge 
of  eireumstances  of  a  general  agent  or  manager  so  that  thej  are 
within  the  pale  of  res  gestae  are  always  admissible  as  those  of  his 
principal:  Willard  t.  Buckingham,  36  Conn.  395;  Blanchard  Carlisle 
Co.  T.  Garritson  (Ind.  App.),  87  N.  £.  151;  Hamilton  v.  Jos.  Sehlitz 
Brewing  Co.,  129  Iowa,  172,  105  N.  W.  438,  2  L.  B.  A.,  N.  S.,  1078; 
Louisville  Ins.  Co.  y.  Monarch,  99  Ky.  578,  36  S.  W.  563;  Nicola 
Bros.  Co.  ▼.  Hurst,  80  Ky.  Law  Bep.  851,  99  8.  W.  917;  Henderson 
Woolen  Mills  v.  Edwards,  84  Mo.  App.  448;  Stewartson  y.  Watts, 
8  Watts  (Pa.),  392;  Butland  v.  Southern  By.  Co.,  81  S.  C.  448,  62 
S.  E.  865;  Standefer  ▼.  Aultman  ft  Taylor  Machinery  Co.,  34  Tex. 
Civ.  App.  160,  78  8.  W.  552;  McAulay  v.  Western  Vermont  B.  B.  Co., 
33  Vt.  311,  78  Am.  Dec.  627;  McKeish  v.  United  States  Hnlless  Oat 
Co.,  57  Vt.  316;  Smith  v.  Wallace,  25  Wis.  55;  Schiffer  v.  Anderson, 
146  Fed.  457,  76  C.  C.  A.  667.  And  letters  written  by  the  agent,  al- 
ways within  the  rule  of  scope,  are  admissible  against  the  principal: 
Wells  V.  Morrison,  91  Ind.  51;  McCormick  v.  Demary,  10  Neb.  515, 
7  N.  W.  283;  Boberts  v.  Minneapolis  Threshing  Mach.  Co.,  8  S.  D. 
579,  59  Am.  St.  Bep.  777,  67  N.  W.  607;  Town  of  Burlington  v.  Town 
of  Calais,  1  Vt.  385,  18  Am.  Dec.  691;  Blight  v.  Ashley,  Fed.  Cas.  No. 
1541,  Pet.  C.  C.  15.  And  declarations  by  agents  as  to  the  construc- 
tion, etc.,  of  works,  and  explaining  payments  thereon  and  receipt  of 
complaints  with  regard  thereto,  the  discharge  of  men,  and  the  retention 
of  unfit  servants  are  receivable  in  evidence  against  their  principal:  Bush 
V.  Brooks,  70  Mich.  446,  38  N.  W.  562;  Baltimore  Elevator  Co.  v.  Neal,  65 
Md.  438,  5  Atl.  338;  Cook  v.  Hunt,  24  HI.  535;  Hagadom  v.  Stronaeh 
Lumber  Co.,  81  Mich.  56,  45  N.  W.  650;  Fulton  v.  Day,  8  Nev.  80; 
Halsey  v.  Lehigh  Valley  B.  Co.,  45  N.  J.  L.  26;  Union  Beef  Co.  v. 
Kirchvalle  (Tex.  Civ.  App.),  26  8.  W.  147;  Brehm  v.  Great  Western 
By.  Co.,  34  Barb.  256.  And  representations  made  by  an  attorney 
under  power  as  to  the  circumstances  under  which  he  was  executing 
his  duty  are  evidence  against  his  principal:  Merchants'  Bank  of 
Canada  v.  Griswold,  72  N.  Y.  472,  28  Am.  Bep.  159;  and  by  a  ven- 
dor's agent  as  to  the  removal  of  obstructions  on  a  right  of  way  ap- 
purtenant to  land  he  was  selling:  Hoyt  v.  Heisler,  7  Ohio  Dee. 
420.  And  an  agent's  statements  are  evidence  against  his  piinei- 
pal,  as  to  contracts  for  building  materials  on  land  about  to  be  pur- 
chased: Owens  V.  Northrup,  30  Wis.  482;  and  by  a  purchaser's  agent 
as  to  the  fact  of  purchase  on  his  principal's  behalf:  Sowles  v.  Carr, 
70  Vt.  630,  41  Atl.  581;  and  by  a  mortgagee's  agent  as  to  the  dis- 
posal of  the  deed:  Blair  v.  Bitchie,  72  Vt.  311,  47  Atl.  1074;  and 
by  a  lessor's  agent  as  to  an  intending  tenant:  Corson  t.  Berson,  86 
Cal.  433,  25  Pac.  7;  and  by  the  agent  of  a  land  purchasei  as  to 
notice:  Ketcham  v.  Brazil  Block  Coal  Co.,  88  Ind.  515;  and  state- 
ments or  letters  by  members  of  the  family,  the  agency  being  eatab- 
lished,  are  admissible  against  the  head  of  the  family,  he  being  the 
principal:  Buchanan. v.  Collins,  42  Ala.  419;  Akers  v.  Kirk,  91  Ga. 
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590,  18  8.  Eb  366;  and  declarations  of  an  agent's  notice,  claim  or 
disclaimer  in  trover  or  trespass:  Baisler  v.  Springer,  38  Ala.  703, 
82  Am.  Dec.  736;  Mnrray  v.  Weber,  92  Iowa,  757,  60  N.  W.  492; 
Pritchett  t.  Sessions,  10  Bich.  293;  Bicbards  v.  Mnrphy,  1  Whart. 
185;  and  admissions  by  ordinary  warehouse  clerks  as  to  receipt  or 
despatch  of  goods:  Bahm  ▼.  ]>eig,  121  Ind.  283,  23  N.  £.  141;  Web- 
ster ▼.  Clark,  30  N.  H.  245;  La  Bae  ▼.  St.  Anthony  is  D.  Elevator 
Co.,  3  8.  D.  637,  5  N.  W.  806;  and  by  shipping  clerks  as  to  why  cer- 
tain goods  were  or  were  not  shipped:  Pray  v.  Farmers'  Incorporated 
Co-operative  Creamery,  89  Iowa,  741,  56  N.  W.  443;  Hope  Thread 
Co.  T.  Johnston,  3  Penne.  (Pa.)  391;  and  by  coanting-honse  clerks 
aa  to  bills  of  exchange,  notes,  credits  and  debits  and  accounts  gen- 
erally: Cheney  v.  Beaty,  56  HI.  App.  90;  Grover  v.  Morris,  73  N. 
T.  473;  Bothschild  T.  Schuberth,  21  N.  T.  Super.  Ct.  289;  Milmo  Nat. 
Bank  v.  Cobbs  (Tex.  Civ.  App.),  115  S.  W.  345;  and  by  the  agents 
of  common  carriers:  Plotz  v.  Miller,  21  Ey.  Law  Bep.  257,  45  S. 
W.  176;  and  by  the  agent  of  the  hirer  of  horses:  Edmunds  v.  Cur- 
tis, 8  Colo.  605,  9  Pac.  798;  and  where  the  maker  of  a  note  is  the 
agent  of  the  payee  for  securing  accommodation  indorsements,  his 
statements  are  always  part  of  the  res  gestae:  Wif9er  v.  Murphy, 
52  App.  Div.  621,  65  N.  Y.  Supp.  105;  or  where  the  agent  signs  the 
note  qua  agent:  Chorpenning  v.  Boyce,  58  Pa.  474;  and  by  a  local 
agent  repeating  representations  of  a  general  agent  written  for  the 
purpose  of  enabling  negotiations:  United  States  Home  &  Dower 
Assn.  V.  Kirk,  8  Ohio  Dec.  592;  and  by  an  agent  specially  ap- 
pointed to  make  inquiries  concerning  the  subject  matter  of  a  con- 
templated action  at  law,  or  procure  an  indorsement  to  a  note:  D.  H. 
Baldwin  ft  Co.  v.  Tucker,  25  Ky.  Law  Bep.  222,  75  S.  W.  196;  Mc- 
Nicholas  v.  New  England  Telephone  etc.  Co.,  196  Mass.  138,  81  N. 
£.  889;  Martin  v.  Stribling,  1  Speer,  23;  and  where  the  principal 
has  designated  his  agent  as  a  person  who  could  be  trusted,  and 
through  whom  reports  could  be  made  and  the  declarations  are  part 
of  a  report  made  by  him,  they  are  admissible:  Barkly  v.  Copeland, 
74  Cal.  1,  5  Am.  St.  Bep.  413,  15  Pac.  307.  And  where  an  agent 
executes  a  sealed  instrument  on  parol  authority  alone,  although  the 
deed  is  not  good  to  sustain  an  action,  admissions  in  it  are  compe- 
tent evidence  against  his  principal:  Morrell  v.  Cawley,  17  Abb.  Pr. 
76. 

But  the  dividing  line  between  agency  and  no  agency,  admissibil- 
ity and  incompetency  is,  though  apparently  fine,  yet  exceedingly 
well  marked,  and  the  decisions,  though  legion  in  number,  lean  con- 
spicuously one  way  and  the  other,  and  in  the  negative  holdings  will 
bo  found  that  a  police  officer  in  executing  a  warrant  is  not  the 
agent  of  the  prosecution  so  as  to  make  his  declarations  bind  the 
prosecutor  even  when  part  of  the  res  gestae,  or  to  the  effect  that 
there  was  a  conspiracy  between  them  to  abuse  the  process  of  the 
law:   Chrisman  v.   Carney,  33  Ark.  316. 

A  statement  made  to  the  wife  of  one  partner  by  an  agent  who 
went  to  procure  such  partner's  signature  is  inadmissible  against 
the  principal:  Jepsen  v.  Beck,  78  Cal.  540,  21  Pac.  184.    So  though 
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one  may  be  a  general  agent  with  anthoritj  to  eondaet  a  rariety 
of  transaetionBy  each  distinct  from  the  other,  his  declarations  are 
not  part  of  the  res  gestae,  and  are  therefore  inadmissible  except 
made  while  he  was  engaged  in  that  particular  transaction.  In  other 
words,  his  colloquial  utterances  or  desultory  remarks,  if  not  synchro- 
nous with  the  act,  are  not  evidence  against  his  principal:  St.  Louis 
*  8.  F.  By.  Co.  ▼.  Crowder,  IS  Ark.  562,  103  S.  W.  172;  Emerson 
Y.  Burnett,  11  Colo.  App.  86,  52  Pac.  752;  People's  Nat.  Bank  ▼. 
Harper,  lU  Oa.  603,  40  S.  £.  717;  Crankshaw  ▼.  Schweiaer  Mfg.  Co., 
1  Ga.  App.  363,  5S  8.  E.  222;  Williams  v.  Niagara  Fire  Ins.  Co.,  50 
Iowa,  561;  Ball  t.  Sykes,  70  Iowa,  525,  30  N.  W.  920;  Swift  k  Co. 
V.  Bedhead  (Iowa),  122  N.  W.  140;  Presley  t.  Lowry,  25  Minn.  114; 
Holt  ▼.  Johnson,  129  N.  C.  138,  89  8.  E.  796;  Corkran  y.  Taylor 
(N.  J.),  71  Atl.  124;  Thallhimer  v.  Brinckerhoif,  4  Wend.  394,  21 
Am.  Bee.  155;  McKeige  ▼.  Carroll,  120  App.  DiT.  521,  105  N.  Y. 
Supp.  342;  Ooltia  t.  Penland,  45  Or.  254,  77  Pac.  129;  Shelhamer  t. 
Thomas,  7  Serg.  k  B.  (Pa.)  106;  Irrine  t.  Buckaloe,  12  Serg.  *  B. 
(Pa.)  35;  Paulton  ▼.  Keith,  23  B.  I.  164,  91  Am.  St.  Bep.  624,  49  AtL 
635,  54  L.  B.  A.  670;  Slocum  ▼.  Putnam  (Tex.  CiT.  App.),  25  8.  W. 
52;  Lake  Como  Land  etc.  Co.  v.  Coughlin,  9  Tex.  Civ.  App.  340,  29 
8.  W.  185;  William  Cameron  is  Co.  v.  Blackwell  (Tex  Civ.  App.), 
115  8.  W.  856;  Barber's  Admr.  v.  Bennett,  62  Yt.  50,  19  AtL  978; 
Myers  v.  Trice,  86  Ya.  835,  11  8.  E.  428;  Pasteur  v.  Parker,  8  Band. 
458;  Winchester  ft  Partridge  Mfg.  Co.  v.  Creary,  116  U.  8.  161,  6 
Sup.  Ct.  Bep.  369,  29  L.  ed.  591.  For  example,  a  declaration  by  him 
as  to  who  were  the  members  of  his  firm:  Gimbel  v.  Salomon,  54 
Iowa,  389,  6  N.  W.  582;  Peyton  v.  Old  Woolen  Mills  Co.,  122  Ky. 
361,  91  8.  W.  719;  Jones  v.  O'Farrel,  1  Nev.  354.  A  report  from  an 
unauthorized  committee  of  an  ecclesiastical  society  in  an  action  of 
trespass  against  it:  Southington  Ecclesiastical  Society  v.  Gridley,  20 
Conn.  200;  or  to  prove  a  contract  of  engagement  with  a  minister: 
Johnson  v.  Trinity  Church  Soc,  93  Mass.  (11  Allen)  123. 

Parol  declarations  of  a  general  agent  disclaiming  title  in  his  prin- 
cipal to  land  are  inadmissible  to  prejudice  the  principal  in  an  ac- 
tion brought  by  him  to  recover  the  land,  where  the  defendant  re- 
lies on  a  disseizin  and  adverse  possession:  Pejepscot  Proprietors  v. 
NichoUs,  8  Me.  362,  23  Am.  Dec.  521. 

The  declarations  of  an  agent  authorized  to  make  a  contract  are 
incompetent  to  establish  breach  of  a  contract  by  his  principal:  Dick- 
man  V.  Williams,  50  Miss.  500;  Moore  v.  Chicago  etc.  B.  B.  Co.,  59 
Miss.  243;  Yicksburg  ft  M.  B.  B.  Co.  v.  MeOowan,  62  Miss.  682,  52 
Am.  Bep.  205;  Forsee  v.  Alabama  O.  8.  B.  B.  Co.,  63  Miss.  67,  56 
Am.  Bep.  801;  Memphis  ft  Y.  B.  Co.  v.  Cocke,  64  Miss.  713,  2  South. 
495. 

Where  the  insured  in  a  life  policy  is  also  the  collecting  agent  of 
the  company,  his  receipt  for  his  own  premium  does  not  establish 
the  fact  that  he  made  payment.  He  cannot  act  for  his  principal 
and  himself,  as  his  interest  clashes  with  his  duty  in  the  same  trans- 
action: Neuendorfl  v.  World  Mut.  Ins.  Co.,  69  N.  Y.  389. 
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Eyidenee  of  statements  made  bj  tlie  defendant  to  the  agent  of 
the  firm  for  whieh  a  reeeiyer  was  appointed  are  not  admissible 
against  the  receiver,  in  a  ease  where  the  dispute  is  the  refusal  of 
the  defendant  to  accept  goods  manufactured  to  his  order,  since  the 
agent  could  not  bind  the  receiver  of  his  principal:  Smith  v.  Coe, 
^7  App.  Div.  631,  68  N.  Y.  Snpp.  274,  denying  rehearing,  56  App.  Div. 
585,  67  K.  Y.  Supp.  350,  affirmed  170  N.  Y.  162,  63  N.  £.  57,  170  N.  Y. 
612,  63  N.  E.  342. 

The  declaration  made  by  a  servant  of  the  defendant  that  he  "would 
obey  orders  if  it  broke  owners"  is  inadmissible  in  evidence.  It 
merely  indicated  his  own  reckless  indifference  to  consequences  and 
<conld  not  support  an  allegation  that  defendant  had  determined  to 
destroy  the  plaintiff's  property:  International  &  G.  N.  B.  Co.  v.  Tele- 
phone ft  Telegraph  Co.,  69  Tex.  277,  5  Am.  8t.  Bep.  45,  6  S.  W. 
517. 

Testimony  of  a  conversation  between  plaintiff  and  an  agent  of  the 
owners  of  a  newspaper  sued  for  libel,  in  which  plaintiff  sought  to 
learn  the  reasons  for  the  publication  of  the  libel,  was  properly  ex- 
cluded as  not  being  part  of  the  res  gestae,  and  having  no  connec- 
tion with  the  agent's  duties:  Belo  v.  Fuller,  84  Tex.  450,  31  Am.  St. 
Bep.  75,  19  S.  W.  616. 

The  fact  that  one  is  authorized  to  drive  another's  horse  does  not 
constitute  that  one  an  agent  to  make  admissions  as  to  the  horse's 
habits:  Haywood  v.  Hamm,  77  Conn.  158,  68  Atl.  695. 

As  to  corporate  officers  and  agents  for  this  subdivision,  the  rules  are  the 
same  as  control  the  agents  of  natural  persons:  Green  v.  Ophir  Copper  ete. 
Min.  Co.,  45  Cal.  522;  Abbott  v.  Seventy-six  Land  etc.  Co.,  87  Cal.  323, 
25  Pae.  693;  Extensioif  Gold  Min.  ft  Mill.  Co.  v.  Skinner,  28  Colo.  237, 64 
Pac  198;  Wilooxen  Mfg.  Co.  v.  Bohanan,  53  Ga.  219;  Frink  v.  Southern 
£zp.  Co.,  82  Ga.  33,  8  S.  E.  862,  3  L.  B.  A.  482;  Pack  v.  Cooper,  13  111. 
App.  27;  Porter  v.  Stout,  73  Ind.  3;  Tipton  Fire  Co.  v.  Bamheisel,  92 
IncL  88;  Pes  Moines  etc.  Tree  Co»  v.  Polk  County  Homestead  ft  Trust  Co., 
82  Iowa,  663,  45  N.  W.  773;  Hamilton  Buggy  Co.  v.  Iowa  Buggy  Co., 
S%  Iowa,  364,  55  N.  W.  496;  Franklin  Bank  v.  Cooper,  36  Me.  179; 
Fogg  V.  Pew,  10  Gray,  409,  71  Am«  Dec.  662;  McGenness  v.  Adriatic 
Mills,  116  Mass.  177;  Tripp  v.  New  Metallic  Packing  Co.,  187  Mass. 
499;  Peek  v.  Detroit  Novelty  Works,  29  Mich.  313;  Wisconsin  Fire 
ft  Marine  Ins.  Co.  Bank  v.  Manistee  Salt  ft  Lumber  Co.,  77  Mich.  76, 
43  N.  W.  907;  Western  Boatmen's  Bene  v.  Assn.  v.  Kribben,  48  Mo. 
37;  Joseph!  v.  Mady  Clothing  Co.,  13  Mont.  195,  33  Pac.  1;  Over- 
man S.  Min.  Co.  V.  American  Min.  Co.,  7  Nov.  312;  Halsey  v.  Le- 
high Val.  By.  Co.,  45  N.  J.  L.  26;  Carey  v.  D.  Wolff  ft  Co.,  72  N.  J. 
L.  510,  63  Atl.  270;  In  re  Kip,  1  Paige,  601;  Wild  v.  New  York  ft 
A.  Silver  Min.  Co.,  59  N.  Y.  644;  Hoag  v.  Lamont,  60  N.  Y.  96,  af- 
firming judgment  16  Abb.  Pr.,  N.  S.,  91;  Niagara  Falls  Suspension 
Bridge  Co.  v.  Bachman,  66  N.  Y.  261;  Bank  of  New  York  Nat.  Bank- 
ing Assn.  V.  American  Dock  ft  Trust  Co.,  143  N.  Y.  559,  38  N.  E. 
713;  O.  S.  Paulson  Mercantile  Co.  v.  Seaver,  8  N.  D.  215,  77  N.  W. 
1001;  Bingham  v.  Lipman,  Wolfe   ft  Co.,  40   Or.   363,   67  Pac.  98; 
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ObarlMtoB  ft  8.  R.  Go.  t.  Blmke,  12  Bieh.  (8.  C.)  634;  Marshall  ▼. 
Colambia  ft  £.  C.  Eleetxie  St.  By.  Co.,  73  8.  C.  241,  53  8.  E.  417; 
Ward,  Courtney  ft  Co.  ▼.  TeaneMee  Coal,  Iroa  ft  B.  Co.  (Tenn.  Ch. 
App.),  57  8.  W.  193;  Salado  Collage  ▼.  Davis,  47  Tex.  131;  Blain  ▼. 
Paeific  Ezp.  Co.,  69  Tex.  74,  6  &  W.  679;  Texas  Standard  Cotton  Oil 
Co.  ▼.  National  Cotton  Oil  Co.  (Tex.  Ciy.  App.),  40  S.  W.  159;  lijBcli- 
bnrg  Telephone  Co.  v.  Booker,  103  Ta.  594,  50  8.  £.  148;  Walrath 
▼.  Champion  Min.  Co.,  63  Fed.  552;  Oriffen  ▼.  Spragae  Electric  Co., 
115  Fed.  749. 

Ik  Agents  with  Special  or  Tilmlted  Authority. — ^The  general  mle 
is  eonstmed  more  strictly  where  the  agent's  powers  are  circam- 
seribed  and  any  stepping  over  the  bonnds  of  his  authority  is  jeal- 
ously watched  by  the  law,  so  that  utterances  ontside  the  cast-iron 
limits  of  his  delegation  shsll  not  prejndice  his  principal.  A  large 
class  of  cases  exists  in  which  special  agents  charged  with  the  mis- 
sion of  demanding  or  obtaining  something  from,  or  delivering  some 
thing  or  messsge  to,  another,  enter,  from  custom  perhaps,  into  con- 
versation with  the  person  to  whom  they  are  sent,  and  on  their  retnm, 
recount  not  only  the  proper  reply  which  should  be 'their  legitimate 
utterance,  but  also  the  whole  of  the  conversation  from  their  own 
standpoint.  This  conversation,  either  in  reality  or  as  related,  the 
party  to  the  future  action  is  anxious  to  give  in  evidence,  while  the 
courts  are  equally  anxious  to  exclude  all  but  what  was  within  the 
circle  of  authority.  The  rule  as  to  special  agencies  may  be  ex- 
pressed, that  the  messenger's  or  carrier's  agency  is  limited  to  the  de- 
livery of  his  message  or  goods:  Gainesville  Midland  By.  v.  Jackson, 
1  Ga.  App.  632,  57  S.  E  1007;  Bowe  v.  Canney,  139  Mass.  41,  29 
N.  E.  219;  Manilla  v.  Houghton,  154  Mass.  465,  28  N.  E.  784;  Fol- 
som  V.  Batchelder,  22  N.  H.  47;  Hinson  v.  Walker,  65  Tex.  103. 

Declarations  of  an  agent  sent  to  demand  a  mule  disparaging  his 
principal's  title  to  it  were  properly  excluded:  Bynum  v.  Southern 
Pump  ft  Pipe  Co.,  63  Ala.  462;  as  were  declarations  by  the  agent 
of  the  amount  due  to  his  principal  when  sent  to  take  an  inventory: 
Singer  Mfg.  Co.  v.  McLean,  105  Ala.  316,  16  South.  912;  and  the 
making  of  statements  or  receiving  notice  affecting  the  rights  of  his 
principal  when  sent  to  examine  and  report  on  land:  Lewis  v.  Equi- 
table Mtg.  Co.,  94  Ga.  572,  21  S.  E.  224;  and  the  making  subse- 
quent declarations  concerning  it  when  employed  only  as  a  land  and 
loan  agent  to  purchase  a  mortgage:  Wiggins  v.  Leonard,  9  Iowa,  194; 
and  admissions  showing  the  nature  of  a  contract  or  sale  when  in- 
vested only  with  authority  to  solicit  the  acceptance  of  a  proposal: 
Johnson  v.  Trinity  Church  Soc,  11  AUen,  123;  Skipwith  v.  Bobin- 
son,  24  Miss.  (2  Gush.)  688.  So  an  agent,  who  sells  subject  to  his 
principal's  approval,  has  no  power  to  make  valid  admissions  after 
the  order  is  filed:  Cleveland  Co-op.  Stove  Co.  v.  Hovey,  26  Neb.  624, 
42  N.  W.  707;  and  the  statements  of  a  collecting  agent  and  care- 
taker concerning  the  title  to  the  property  in  his  charge,  or  of  a  debt 
collector  as  to  the  rights  of  his  principal,  are  not  evidence:  Hatch- 
ings v.  Castle,  48  Cal.  152;   Sweeney  v.  Sweeney,   119   Ga.   76,  100 
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Am.  St.  Bep.  159,  46  8.  E.  76;  Bowman  ▼.  Griffith,  35  Neb.  361,  53 
N.  W.  140;  Hyland  ▼.  Sherman,  2  E.  D.  Smith,  234;  Kelly  v.  Kelly, 
2  E.  D.  Smith,  250;  and  where  a  snryeyor  was  employed  to  take 
the  height  of  a  mill  dam,  a  certificate  thereof  was  not  receivable 
igainst  his  employer.  He  was  retained  to  take  dimensions  and  not 
to  make  the  eertifieate:  Bunk  ▼.  Ten  Eyek,  24  N.  J.  L.  756;  and  the 
husband's  or  wife's  declarations,  disconnected  from  any  act  of  agency, 
ire  not  admissible  against  her  or  him:  Warner  v.  Warren,  46  N. 
T.  228;  Baiford  T.  French,  11  Bich.  (S.  0.)  867.  Bat  where  an 
officer  in  charge  of  an  execution  sent  to  a  constable  in  another 
eoimty  to  which  the  principal  had  removed,  and  an  action  was  brought 
by  the  officer  upon  the  delivery  bond,  admissions  made  by  the  con- 
itable  at  the  time  relative  to  collecting  money  upon  the  bond  were 
competent  evidence  against  the  officer:  Walker  v.  Howell,  1  Cold. 
238.  And  an  officer  who  takes  a  prisoner  to  a  third  person  at  the 
request  of  the  prosecutors,  to  obtain  the  signature  of  such  third  per- 
son as  surety  on  a  note  to  be  given  in  settlement,  is  the  agent  of  the 
prosecutors,  and  his  declarations  while  so  engaged  are  evidence: 
Bouse  V.  Mohr,  29  HL  App.  321;  and  where  an  agent  took  an  in- 
dorsement of  notes  by  the  debtor  to  his  principal,  his  declarations 
in  relation  thereto  prior  to  the  acceptance  of  the  notes  by  his  prin- 
cipal are  admissible  against  the  latter,  inasmuch  as  the  agency 
continued  until  the  notes  were  accepted:  Wallace  v.  Goold,  91  HL 
15.  And  where  a  notary  was  employed  to  arrange  a  mortgage  with 
the  mortgagor  and  his  wife,  and  it  was  agreed  that  whatever  they 
and  the  notary  did  should  be  binding,  evidence  of  statements  made 
by  such  notary  to  the  wife  as  to  the  mortgage  at  the  time  were  ad- 
nissible  against  the  mortgagee:  S^ohn  v.  Anderson,  29  Ind.  App.  379, 
64  N.  E.  621. 

Where  one  directs  either  a  casual  or  confidential  clerk  to  write  a 
letter  for  him,  such  letter  is  properly  admissible  against  the  prin- 
cipal, always  assuming  the  establishment  of  the  direction:  Marsh  v. 
Hammond,  11  Allen,  483;  Skidmore  v.  Johnson,  70  N.  J.  L.  674,  57 
Atl.  450.  But  where  a  person  authorizes  another  to  speak  for  him, 
he  may  bo  confronted  by  evidence  as  to  what  his  representative  said 
within  the  scope  of  his  authority;  and,  where  the  employment  is 
purely  mechanical,  the  master  is  not  chargeable:  Huebner  v.  Erie  B. 
Co.,  69  N.  J.  L.  327,  55  AtL  273;  King  v.  Atlantic  City  Gas  ft  Water 
Co.,  70  N.  J.  1m  679,  58  Atl.  345. 

e.  Architects  and  BnUdlng  Contractors. — Conversations  between 
the  contractor  and  the  architect  who  is  put  in  charge  of  the  work 
are  generally  admissible  in  actions  against  the  owner  for  the  price 
of  the  work.  The  architect  is  the  agent  of  the  owner,  and  his  di- 
rections in  regard  to  the  manner  of  doing  the  work  and  as  to  the 
nuiterials  to  be  used,  and  in  many  other  respects  may  become  ad- 
missible in  evidence:  Hudspeth  v.  Allen,  26  Ind.  165;  Wright  v. 
Beusens,  60  Hun,  585,  15  N.  Y.  Supp.  590,  133  N.  T.  298,  31  N.  E. 
215;  State  v.  King,  64  W.  Va.  546,  610,  63  S.  E.  468,  495;  but  the 
luual  rule  of  first  establishing  the  agency  must  be  followed.    If  it 
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appears  that  the  arehiteet  was  not  the  agent  when  the  admianon 
was  made,  it  cannot  be  ased:  Bireh  ▼.  Hale,  99  Gal.  299,  33  Pae. 
1088.  And  where  the  arehiteet,  with  the  owner's  assent,  plseed  an 
agent  in  charge,  the  conversations  of  the  contractor  with  such  agent 
were  properly  admitted  as  evidence  in  an  action  by  the  architect 
against  such  owner:  Tomley  ▼.  Baker,  103  Mo.  App.  390,  77  S.  W. 
479. 

Although  the  relation  between  the  owner  of  a  building  and  the 
contractor  is  not  one  of  agency,  yet  the  statute  provides  thai  the 
building  shall  be  liable  for  materials  furnished  the  contractor,  and 
his  receipt  for  such  materials,  being  part  of  the  res  gestae,  and 
being  also  against  his  interest,  may  be  offered  in  evidence  against 
the  owner  to  prove  delivery:  Treusch  v.  Bhryoek,  51  Md.  162. 

In  an  action  by  a  subcontractor  against  the  contractor,  and  to 
enforce  a  mechanic's  lien  against  the  property  of  the  owners,  decla- 
rations of  the  contractor,  made  after  the  materials  had  been  pur- 
chased and  delivered  are  admissible  against  him,  though  not  against 
the  owners,  the  contractor  not  being  the  owner's  agent,  and  the 
owner  may  have  its  effect  so  limited  by  instructions:  PhiUibert  v. 
Schmidt,  57  Mo.  211;  Deardorff  v.  Everhartt,  74  Mo.  37  (overruling 
Morrison  v.  Hancock,  40  Mo.  561);  Carthage  Marble  ft  White  Lime 
Co.  V.  Baumann,  55  Mo.  App.  204;  Grace  v.  Nesbitt,  109  Mo.  9,  18 
S.  W.  1118. 

Time  cheeks  given  by  a  contractor  to  his  employ^  are  not  con- 
clusive evidence  of  labor  performed  against  the  owner  of  the  subject 
of  a  mechanic's  lien,  but  are  admissible  in  evidence  as  the  decla- 
rations of  the  owner's  agent  in  the  line  of  his  employment  and 
sufficient  to  establish,  prima  facie,  the  claim  to  such  lien:  Forbes  v. 
Willamette  Falls  Electric  Co.,  19  Or.  61,  20  Am.  St.  Bep.  793,  S3 
Pac.  670. 

On  scire  facias  upon  a  mechanic's  lien  against  the  owner  of  the 
building  and  the  contractor,  the  declarations  of  the  contractor  as  to 
the  materials  received  and  the  amount  remaining  due  are  evidence 
admissible  for  the  plaintiff,  but  such  evidence  should  be  subjected 
to  the  nicest  scrutiny:  Dickinson  College  v.  Church,  1  Watts  ft  8.  462. 

In  an  action  for  lumber  furnished  to  build  a  vessel,  the  declara- 
tions and  admissions  of  the  contractor  and  his  agent  made  after 
the  delivery  of  all  the  lumber  were  inadmissible  to  help  plaintiff's 
case,  for  the  reason  that  the  contractor  was  in  no  sense  tiie  agent 
of  the  defendant  owner,  and  there  was  no  such  relation  between 
them  as  to  make  his  declarations  competent  against  the  latter  or 
his  sureties:  Happy  v.  Mosher,  48  N.  T.  313,  reversing  Happy  v. 
Mosher,  47  Barb.  501. 

Where  the  architect  exceeds  his  powers  by  ordering  the  contractor 
to  quit  the  work  if  he  could  not  hasten  it,  and  he  would  pay  him 
for  what  was  done  up  to  that  time,  such  order  is  inadmissible  against 
the  owner  in  a  suit  by  the  contractor  for  wrongfully  terminating  the 
contract,  as  not  being  within  the  scope  of  the  architect's  authority: 
Ahem  v.  Boyce,  26  Mo.  App.  558. 
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Deelarations  of  the  eontraetor,  at  the  time  of  the  purchase,  ai  to 
the  purpose,  ete.,  for  whieh  the  owner  requires  materials  are  inad- 
missiblo  to  show  that  they  were  actually  used  iu  the  eonstruetion  of 
the  building:  Sehulenburg  ▼.  Hawley,  6  Mo.  App.  34. 

Where  an  agent  of  the  defendant  marks  a  boundary  line  on  grow* 
ing  timber,  proof  that  a  third  person  gave  him  directions  as  to  cer- 
tain points  on  the  line  is  admissible:  Douglas  Land  Co.  ▼.  T.  W. 
Thayer  Co.,  107  Va.  292,  58  8.  E.  1101. 

d.  Broken  and  Faeton. — ^The  authority  of  a  broker  or  factor  to 
perform  all  things  usual  in  the  business  on  which  he  is  employed 
cannot  be  limited  by  any  secret  order  from  his  principal,  and  in 
aetions  arising  out  of  such  transactions,  evidence  may  be  given  of 
declarations  of  the  broker  concerning  that  which  he  is  dealing  about. 
Statements  as  to  the  validity  of  a  note  sold,  as  to  whether  a  sale 
and  delivery  of  merchandise  at  a  future  time  was  a  gambling  trans- 
action or  not,  entries  by  loan  agents  of  loan  transactions,  are  all 
admissible  against  the  principal:  Lobdell  v.  Baker,  42  Mass.  (1 
Met.)  193,  35  Am.  Dec.  358;  General  Convention  of  Congregational 
Ministers  r.  Torkelson,  73  Minn.  401,  76  N.  W.  215;  Dexter  v. 
Berge,  76  Minn.  216,  78  N.  W.  1111;  Cassard  v.  Hinman,  19  N.  Y. 
Super.  Ct.  8.  But  an  unauthorized  entry  in  a  factor's  account  book 
of  a  demand  and  charge  by  a  third  person  on  his  principal,  when 
the  principal  has  a  special  contract  with  such  person  for  supplying 
him  with  wheat,  which  provides  for  a  forfeiture  in  case  the  wheat 
is  not  supplied,  is  not  evidence  against  such  principal:  McPherson 
V.  Keuffer,  11  Bich.  (S.  C.)  267.  And  where  in  an  action  for  false 
representations  on  an  exchange  of  real  estate,  the  issue  was  whether 
defendant  disclosed  that  the  tenants  in  possession  of  the  property 
were  allowed  rebates  from  the  rent  reserved  by  the  leases,  a  letter 
written  by  plaintiffs  broker,  subsequently  to  the  transaction,  and 
while  he  was  acting  for  plaintiff  in  looking  after  the  property  ex- 
changed, showing  that  he,  the  broker,  knew  of  the  rebates,  was  inad- 
missible, because  not  made  within  the  scope  of  his  employment:  Bur- 
bank  V.  Hammond,  189  Mass.  189,  75  N.  E.  102. 

One  who  has  neither  actual  nor  constructive  possession,  but  is 
authorized  to  sell,  is  a  mere  broker;  and  his  declarations  are  not 
admissible  to  affect  the  title  of  his  principal:  Pier  v.  Duff,  63  Pa.  59. 

e.  Cairiers  and  Their  Officers  and  Agents. — The  rules  applicable 
to  the  admissions  and  declarations  of  officers  and  other  agents  of 
eommon  carriers  are  the  same  as  those  applying  to  the  agents  of 
other  persons  and  corporations:  Alabama  &  M.  B.  B.  Co.  v.  Sanford, 
36  Ala,  703;  Louisville  &  N.  B.  Co.  v.  Hill,  115  Ala.  334,  22  South. 
163;  Home  Ice  Factory  v.  Howell's  Min.  Co.,  157  Ala.  603,  48  South. 
117;  St.  Louis  &  S.  F.  By.  Co.  v.  Barger,  52  Ark.  78,  20  Am.  St. 
Bep,  155,  12  8.  W.  156;  Choctaw,  O.  &  G.  By.  Co.  v.  Bolfe,  76  Ark. 
220,  88  S.  W.  870;  Norwich  &  W.  B.  Co.  v.  Cahill,  18  Conn.  484; 
Jacksonville,  T.  ft  K,  W.  By.  Co.  v.  Lockwood,  33  Pla.  573,  15  South. 
327;  Western  Union  Tel.  Co.  v.  Wells,  50  Fla.  474,  111  Am.  St.  Rep. 
129,  39  South.  838,  2  L.  B.  A.,  N.  8.,  1072,  7  Ann.  Cas.  531;  Griffin  v. 
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Montgomery  it  W.  P.  B.  Co.,  26  Os.  Ill;  Hematite  MiiL  Co.  r.  East 
Tennessee,  Y.  ft  G.  Bj.  Co.,  92  Ga.  268,  18  8.  E.  24;  Tajlor  ▼.  Chicago 
ft  N.  W.  Bj.  Co.,  74  ni.  86;  Hodgerson  ▼.  St.  Louis  ete.  B.  Co.,  160 
lU.  430,  43  N.  E.  614;  Indianapolis  ft  C.  B.  Co.  t.  Jewett,  16  Ind.  273; 
Chicago  etc.  B.  B.  Co.  ▼.  Wolcott,  141  Ind.  267,  50  Am.  8t.  Bep.  820, 
39  N.  E.  451;  Livingston  ▼.  Iowa  M.  By.  Co.,  35  Iowa,  555;  Peden 
▼.  Chicago  ete.  By.  Co.,  78  Iowa,  181,  42  N.  W.  625,  4  L.  B.  A.  401; 
Carpenter  ▼.  Chicago  etc  By.  Co.,  126  Iowa,  94,  101  N.  W.  758; 
Central  Branch  Union  Pac.  B.  Co.  ▼.  Batman,  22  Kan.  639;  St.  Louis 
etc  By.  Co.  v.  Weayer,  35  Kan.  412,  57  Am.  Bep.  176,  11  Pac  408; 
Atchison  ete.  B.  Co.  ▼.  Consolidated  Cattle  Co.,  59  Kan.  Ill,  52  Pac 
71;  McLeod  ▼.  Ginther's  Admr.,  80  Ky.  399;  Bowe  v.  Baltimore  etc 
B.  Co.,  82  Md.  493,  33  Atl.  761;  Pratt  ▼.  Ogdensbnrg  etc.  B.  Co., 
102  Mass.  557;  Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass.  299, 
18  Am.  Bep.  485;  Wellington  ▼.  Boston  etc.  B.  B.,  158  Mass.  185, 
33  N.  E.  393;  Grand  Tmnk  B.  Co.  ▼.  Nlchol,  18  Mich.  170;  Doylo  ▼. 
St.  Pan!  etc  By.  Co.,  42  Minn.  79,  43  N.  W.  787;  Vicksburg  ft  M. 
B.  Co.  ▼.  McGowan,  62  Miu.  682,  52  Am.  Bep.  205;  Wells  v.  Alabama 
G.  S.  B.  Co.,  67  MiM.  24,  6  South.  737;  Byan  v.  Gilmer,  2  Mont.  517, 
25  Am.  Bep.  744;  Meyer  ▼.  Virginia  ft  T.  B.  Co.,  16  Nev.  341; 
Huebner  ▼.  Erie  B.  Co.,  69  N.  J.  L.  327,  55  Atl.  273;  McCotter  t. 
Hooker,  8  N.  T.  497;  Chapman  v.  Erie  By.  Co.,  55  N.  Y.  579;  Kowack 
▼.  Metropolitan  St.  By.  Co.,  166  N.  Y.  433,  82  Am.  St.  Bep.  691,  60 
N.  E.  32,  54  L.  B.  A.  592;  Branch  ▼.  Wilmington  ft  W.  B.  Co.,  88 
N.  C.  673;  Porter  v.  Richmond  ft  D.  B.  Co.,  97  N.  C.  46,  2  S.  B.  374; 
Stockton  ▼.  De  Math,  7  Watts  (Pa.),  39,  32  Am.  Dec.  735;  Van  Kirk 
T.  Pennsylvania  B.  Co.,  76  Pa.  66,  18  Am.  Bep.  404;  Baltimore  ft  O. 
B.  Co.  ▼.  Sulphur  Spring  School  Diet.,  96  Pa.  65,  42  Am.  Bep.  529; 
Baltimore  ft  Ohio  Employes'  Belief  Assn.  ▼.  Post,  122  Pa.  579,  9  Am. 
St.  Rep.  147,  15  Atl.  885,  2  L.  B.  A.  44;  Charleston  ft  S.  B.  Co.  v. 
Blake,  12  Bich.  (S.  C.)  634;  Lipscomb  ▼.  South  Bound  B.  Co.,  65 
S.  C.  148,  43  S.  E.  388;  Missouri  Pac  By.  Co.  v.  Sherwood,  84  Tex. 
125,  19  S.  W.  455,  17  L.  B.  A.  643;  Houston  etc  By.  Co.  ▼.  Campbell, 
91  Tex.  551,  45  S.  W.  2,  43  L.  B.  A.  225;  Southwestern  Telegraph  etc. 
Co.  V.  Gotcher,  93  Tex.  114,  53  S.  W.  686;  Western  Union  Tel.  Co. 
▼.  Barefoot,  97  Tex.  159,  76  S.  W.  914,  64  L.  B.  A.  491;  Baltimore 
ft  O.  B.  Co.  V.  Gallahue's  Admr.,  12  Gratt.  655,  65  Am.  Dec  254; 
Jammison  ▼.  Chesapeake  ft  O.  By.  Co.,  92  Va.  327,  53  Am.  St.  Bep. 
813,  23  S.  E.  758;  Coyle  v.  Baltimore  ft  O.  B.  Co.,  11  W.  Va.  94; 
Eastbum  t.  Norfolk  ft  W.  R.  Co.,  34  W.  Va.  681,  12  S.  E.  819; 
Milwaukee  ft  M.  R.  Co.  ▼.  Finney,  10  Wis.  388;  New  Jersey  Steam- 
boat Co.  ▼.  Brockett,  121  U.  S.  637,  7  Sup.  Ct.  Rep.  1039,  30  L«  ed. 
1049;  Jesup  ▼.  Illinois  Cent.  B.  Co.,  36  Eed.  735;  Dubuque  etc.  B. 
Co.  ▼.  Jesup,  43  Fed.  483;  Atchison  etc  B.  Co.  v.  Parker,  55  Fed. 
595,  5  C.  C.  A.  20,  12  U.  S.  App.  132;  Chicago  ete.  By.  Co.  r. 
Belliwith,  83  Fed.  437,  28  C.  C.  A.  358. 

f.  Deputy  Sheriffs. — In  all  official  acts  the  deputy  may  bind  the 
sheriff,  and  in  the  regular  discharge  of  official  duty  the  acts  of  the 
deputy  are  the  acts  of  the  sheriff.    Declarations,  therefore,  of  the 
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deputy  are,  with  the  BBine  limitations  as  in  other  eases  of  agencj, 
admissible  in  evidence  in  aetions  against  the  sheriff:  Savage  ▼. 
Balch,  8  Me.  27;  Tjler  ▼.  Ulmer,  12  Mass.  163;  Terral  v.  McBae,  6 
Smedes  ft  M.  136;  Mott  ▼.  Kip,  10  Johns.  478;  State  ▼.  Allen,  27 
N.  C.  36;  Wheelei'T.'  Hambright,  9  Serg.  ft  B.  390;  Lyman  r.  LoU, 
20  Vt.  349.  But  the  admissions  of  an  nnder-sheriff,  or  of  a  deputy 
revenue  collector,  in  the  absence  of  proof  of  sx>ecial  authorization, 
are  not  admissible  to  bind  his  principal:  Grimshaw  v.  Paul,  76  HI. 
164;  and  a  letter  written  by  the  deputy  to  the  plaintiff  in  execution, 
after  the  alleged  conversion  of  the  goods  taken,  is  not  admissible 
against  the  sheriff,  the  writing  of  such  letter  not  being  an  offieial 
act  on  the  deputy's  part:  Barker  v.  Binninger,  14  N.  Y.  270. 

The  old  case  of  Somervell  v.  Hunt,  3  Har.  ft  McH.  113,  purporting 
to  decide  that  in  an  action  against  a  sheriff  for  an  escape  of  a 
runaway  negro,  an  advertisement  in  a  newspaper  that  such  negro 
had  been  apprehended  and  was  in  custody,  purporting  to  be  made 
by  the  sheriff,  is  not  evidence,  though  the  deputy  sheriff  confessed 
that  he  had  advertised  the  negro,  is  not  reliable.  In  that  case  it 
was  the  Calvert  county  court  which  made  the  decision,  and  on  appeal 
the  final  decision  was  rendered  on  another  point. 

g.  EmidoyAa  and  Sarvaata. — No  branch  of  agency  is  so  heavily 
laden  with  decisions  as  that  relating  to  employes  or  servants  in  gen- 
eral, although  the  rule  by  which  the  admissibility  of  their  evidence 
is  weighed  is  the  same  as  that  regulating  other  agents.  Difieult 
qnestiona,  however,  do  arise  on  every  term  of  the  original  prop- 
osition, but  the  variation  of  employment  keeps  adding  to  an  ever- 
widening  stream  of  decisions  from  which  the  leading  as  well  as  the 
uncommon  decisions  must  be  selected  for  comparison.  In  an  action 
for  the  death  of  an  employ^,  regular  daily  verbal  reports  made  by  a 
deceased  foreman  of  tbe  works  as  to  their  condition,  which  wan 
connected  with  the  matters  in  issue,  are  admissible  in  evidence: 
Williama  v.  Walton  ft  Whann  Co.,  9  Houst.  322,  32  Atl.  726. 

Letters  written  by  clerks  of  a  firm  in  the  partnership  name  and 
on  business  in  which  the  writers  are  acting  for  the  firm,  and  entries 
in  the  books  in  ordinary  course,  are  presumptively  the  letters  and 
entries  of  the  firm:  Anderson  v.  Pollard,  62  Ga.  46;  Bliss  v.  Estate 
of  Plummer,  103  Mich.  181,  61  N.  W.  263;  Heywood  Chair  Mfg.  Co.  v. 
Boms,  15  N.  y.  St.  Bep.  570;  Nelson  r.  First  Nat.  Bank,  69  Fed. 
798,  16  C.  C.  A.  425,  32  U.  8.  App.  554.  And  statements  made  by 
them  in  the  course  and  as  part  of  their  duty  are  admissible  in  evi- 
dence: Weeks  v.  Barron,  38  Vt.  420. 

Where  plaintiff  contended  that  premises  held  by  defendant  be- 
longed to  a  third  party,  a  letter  to  such  party,  written  by  defend- 
ant's son,  in  possession  as  defendant's  agent,  on  the  subject  of  rent 
in  arrear,  was  competent  to  show  that  defendant  recognized  the 
third  party  as  owner:  First  Nat.  Bank  v.  Bruce  (Tex.  Civ.  App.),  55 
S.  W.  126;  and  a  certificate  of  work  and  labor  done,  signed  by  de- 
fendant's foreman  in  the  course  of  his  duty,  is  admissible:  Smith 
V.  Kahili,  17  HI.  67;  and  a  conversation  of  plaintiff  with  defendant's 
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yard  foreman  at  to  the  oare  to  be  given  stock:  Bt.  Loaii  Nat.  Btoek- 
yardfl  t.  Tiblier,  39  111.  App.  422;  and  with  a  foreman  as  to  appli- 
ances and  machinery  in  his  charge:  Bteeher  Lithographic  Go.  ▼» 
Inman,  175  N.  T.  124,  67  N.  £.  213;  Mnllan  ▼.  Philadelphia  ft  8. 
Mail  8.  &  Co.,  78  Pa.  25,  21  Am.  Bep.  2;  Baker  v.  Westmoreland  ft  C. 
Nat.  Oas  Co.,  157  Pa.  593,  27  Atl.  789;  and  with  a  timekeeper  on  a 
contract:  Pennsylvania  Co.  v.  Nations,  111  Ind.  203,  12  N.  E.  309; 
Selber  v.  Bpringbrook  Tront  Farm,  19  Wash.  49,  52  Pae.  23S;  and 
statements  by  the  person  who  operates  an  elevator  are  admissible 
to  discredit  his  testimony,  but  not  as  proof  of  the  defective  candi-^ 
tioa  of  the  elevator:  Belvidere  Bldg.  Co.  v.  Bryan,  103  Md.  514,. 
64  Atl.  44;  and  statements  made  at  the  time  by  the  servant  who  was 
driving  the  plaintiff's  wagon,  injured  by  a  collision  as  to  the  cause  of 
the  accident:  Toledo  ft  W.  By.  Co.  v.  Goddard,  25  Ind.  185;  and 
declarations  of  defendant's  hostler,  as  to  the  condition  in  which  he 
found  a  horse  left  with  defendant,  and  in  respect  of  which  an  action 
was  brought:  McPherrin  v.  Jennings,  66  Iowa,  622,  24  N.  W.  242. 

The  declaration  of  an  employ^  that  he  had  by  mistake  cut  timber 
on  plaintiff's  land,  and  delivered  it  to  defendant,  the  employ 6  still 
being  engaged  in  lumbering  for  defendant,  is  admissible  in  an  action 
for  the  value  of  the  timber:  Ayres  v.  Hubbard,  71  Mich.  594,  40  N.  W. 
10. 

Statements  of  defendant's  and  plaintiff's  engineei^  that  a  certain 
tank  was  "all  right"  are  admissible  to  show  that  the  persons  in  charge 
of  the  tank  were  satisfied,  but  not  as  an  admission  binding  on  de- 
fendant as  to  the  performance  of  the  contract:  Logan  t.  Berkshire 
Apartment  Assn.,  3  Misc.  Bep.  296,  22  N.  Y.  8upp.  776. 

A  statement  by  the  lessor's  janitor  to  the  lessee  that  he  had 
placed  the  lock  on  the  door  in  obedience  to  the  lessor's  orders,  and 
that  his  instructions  were  to  allow  no  one  to  enter  without  a  permit,, 
was  admissible  to  prove  an  eviction:  Morgan  v.  Short,  13  Mine.  Bepw 
279,  34  N.  Y.  Supp.  10. 

Evidence  of  declarations  of  a  workman,  made  while  a  fire  was  In 
progress,  that  it  was  caused  by  his  carelessness,  is  admissible:  Shafer 
V.  Lacock,  168  Pa.  497,  32  AtL  44,  29  L.  B.  A.  254. 

Evidence  that  defendant's  chief  engineer  pointed  out  to  a  photog- 
rapher the  hoops  which  had  surrounded  a  vat  shortly  after  an  acci- 
dent, was  admissible  for  the  purpose  of  identifying  the  hoops 
photographed  as  those  that  surrounded  the  vat:  Hupfer  v.  National 
Distilling  Co.,  119  Wis.  417,  96  N.  W.  809. 

Statements  of  a  purchaser's  agent  who,  though  not  his  chief  en- 
gineer, had  charge  of  a  specific  machine,  as  to  the  actual  working  of 
it,  made  to  the  seller  in  connection  with  an  order  for  new  parts,  were 
admissible  against  the  purchaser:  Moran  Bros.  Co.  v.  Snoqualmie 
Falls  Power  Co.,  29  Wash.  292,  69  Pac.  759. 

Befusals  by  a  bookkeeper  to  allow  the  plaintiff,  a  contractor,  to 
see  waybills  in  his  possession,  in  order  to  ascertain  the  amount 
for  purposes  of  computation,  are  competent  evidence  as  against  the 
defendant:  Anvil  Min.  Co.  v.  Humble,  153  U.  &  540,  14  Sup.  Ct. 
Bep.  876,  38  L.  ed.  814. 
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Beelarations  made  bj  a  foreman  of  plaintiiTs  vendor,  present  on 
vendor's  behalf,  to  a  sorvejor  engaged  in  running  a  disputed  bound- 
arj,  are  admissible  against  plaintifF:  Yogt  v.  Geyer  (Tez.  Civ.  App.), 
48  8.  W.  1100. 

It  was  not  reversible  error  to  allow  a  witness  to  state  what  a 
former  employ^  of  defendant  had  said  in  reference  to  the  dangerous 
eondition  of  an  elevator  while  he  was  using  it:  Belle  of  Nelson 
Distilling  Co.  v.  Biggs,  20  K7.  Law  Bep.  499,  45  S.  W.  99. 

Bnt  vigilance  must  be  exercised  lest  declarations  apparently  part 
of  the  res  gestae  are  admitted.  In  no  case  are  thej  evidence  when 
not  made  by  the  agent  in  discharge  of  his  duties  as  such.  The  ad 
mission  of  the  agent  cannot  always  be  regarded  as  parallel  to  the 
admission  of  the  principal.  The  principal's  own  admlBsion,  when* 
ever  made,  is  evidence  against  him,  whereas  the  agent's  is  without 
exception  qualified  by  the  rule. 

Beelarations  of  the  barkeeper,  or  any  inferior  servant,  of  an  inn 
are  not  admissible,  as  against  an  innkeeper  sued  for  loss  of  goods 
where  not  made  in  the  discharge  of  his  duties:  Mateer  v.  Brown,  1 
Cal.  221,  52  Am.  Dec.  303;  Charter  v.  Lane,  62  Conn.  121,  25  Atl. 
464;  Elcox  v.  Hill,  98  U.  S.  218,  25  L.  ed.  103. 

The  declarations  of  an  agent  of  one  of  the  parties  to  a  sale  are 
not  admissible,  unless  made  at  the  time  of  the  sale:  Heard  v.  McKee, 
26  6a.  332. 

Defendant,  who  Uved  on  an  upper  floor  of  the  same  building  with 
plaintiff,  allowed  a  sink-pipe  to  be  closed,  causing  the  lower  rooms 
to  be  flooded.  Declarations  of  the  porter  of  defendant  to  a  witness 
that,  when  he  returned  to  the  house  on  the  night  of  the  overflow, 
he  found  the  pipe  closed  are  not  admissible:  Cleveland  Co-op.  Stove 
Co.  V.  Wheeler,  14  Dl.  App.  112. 

However  the  declarations  of  a  merchant's  clerk  to  a  notary  public 
in  the  course  of  business  may  be  used  for  some  purposes,  they  cannot 
be  need  in  evidence  to  show  who  was  the  holder  of  a  note  or  to 
establish  a  fact  not  immediately  connected  with  the  solemnity  of 
protesting:  Burt  v.  Gwinn,  4  Har.  &  J.  507;  and  the  declarations  of 
ordinary  office  clerks,  made  in  the  absence  of  the  principal  on  matters 
disconnected  from  their  routine  work,  are  not  admissible  against 
bim:  Phenix  Nerve  Beverage  Co.  v.  Dennis  ft  Lovejoy  Wharf  etc. 
Co.,  189  Mass.  82,  75  N.  E.  258;  Starin  v.  Kelly,  88  N.  Y.  418;  But- 
terfield  v.  Gilchrist,  53  Mich.  22,  18  N.  W.  542;  Lackey  v.  Schreiber, 
17  Mo.  146;  Freeland  v.  Field's  Exr.,  6  Call,  12;  Cline  v.  Hubbard, 
31  Mich.  237. 

The  superintendent  of  a  prune  ranch,  whose  duties  are  to  prepare 
the  prunes  for  market,  and  to  manage  the  ranch  generally,  but  who 
has  nothing  to  do  with  sales,  cannot  bind  his  employer  by  admissions 
as  to  the  eondition  of  goods  sold:  Peterson  Bros.  v.  Mineral  King 
Fruit  Co.,  140  Cal.  624,  74  Pac.  162. 

An  important  decision  on  the  question  of  agency  in  partnership 
matters  was  rendered  in  Taylor  v.  Herring,  23  N.  Y.  Super.  Ct.  447. 
In  that  ease  it  was  ruled  that  entries  by  a  bookkeeper  in  the  part- 
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nership  books  are  inadmissible  in  fayor  of  one  against  the  otber,  on 
the  ground  that  such  entries  were  made  by  a  mataal  agent,  where  it 
was  not  shown  that  he  was  authorized  to  bind  each  partner  to  the 
other  by  the  entries  he  made.  The  chief  justice  (Bosworth)  dis- 
sented and  cited  Simma  v.  Kirtley,  1  T.  B.  Mon.  79.  In  that  case 
the  court  said:  "From  the  very  nature  of  the  case,  the  books  of 
partnership  must  be  evidence  between  the  partners  themselves.  They 
agree  to  unite,  and,  as  to  others,  to  become  one  i>er8on,  and  the 
books  of  the  firm  are  to  speak  their  language  and  record  their  joint 
transactions,  and  there  is  an  understanding  that  these  books  are  to 
be  appealed  to,  to  tell  their  true  situation.  To  admit  them  as  evi- 
dence, then,  is  only  effectuating  their  agreement,  and  using  their 
own  criterion  and  test,  to  ascertain  the  truth.  Such  books,  there- 
fore, kept  subject  to  the  inspection  of  each,  must  be  admitted  as 
correct,  until  the  contrary  is  shown."  He  also  cited  to  the  same 
effect:  Heartt  ▼.  Corning,  3  Paige,  566;  Caldwell  ▼.  Leiber,  7  Paige, 
483;  Stoughton  ▼.  Lynch,  2  Johns.  Ch.  209;  Walden  ▼.  Sherburne, 
15  Johns.  409;  Peltier  v.  Sewall,  12  Wend.  386;  Fletcher  v.  Pollard, 
2  Hen.  ft  Munf.  544;  United  States  Bank  ▼.  Binney,  5  Mason,  176, 
Fed.  Cas.  No.  16,791. 

h.  Interpreten. — When  two  persons,  not  speaking  a  common  lan- 
guage, voluntarily  agree  on  a  third  to  interpret  between  them,  the 
latter  is  to  be  regarded  as  the  agent  of  each  to  translate  and  com- 
municate what  he  says  to  the  other,  so  that  such  other  has  a  right 
to  rely  on  the  communication  so  made  to  him.  It  is  the  communica- 
tion of  the  party  through  his  agent.  Such  communication  by  the 
interpreter  is  not  hearsay,  and  the  party  to  whom  it  is  made  may 
testify  to  it:  Miller  v.  Lathrop,  50  Minn.  91,  52  N.  W.  274;  Schutter 
V.  Williams,  1  Ohio  Dec.  47,  1  West  Law  Jour.  319.  These  cases, 
however,  should  be  read  with  Diener  v.  Schley  ft  Diener,  5  Wis.  483, 
where  Whiten,  C.  J.,  ruled  that  an  interpreter  was  not  necessarily 
the  agent  of  the  parties,  so  that  what  he  said  could  be  given  in 
evidence,  if  the  party  sought  to  be  charged  by  his  declarations  had 
no  knowledge  of  the  language  in  which  they  were  made,  unless 
accompanied  with  proof  that  the  interpreter  correctly  interpreted  the 
language  of  the  party. 

L  Masters,  Pilots,  or  Cai»tains  of  Boats. — ^A  master  when  upon  a 
voyage  is  the  general  agent  of  the  owners,  and  they  are  bound  by 
his  acts,  and  his  admissions  and  declarations  as  such,  and  within 
the  scope  of  his  authority  both  with  regard  to  the  ship  and  to  the 
freight  being  carried,  are  evidence  against  his  principal:  Bailey  v. 
The  New  World,  2  Cal.  370;  Silveira  t.  Iversen,  128  CaL  187, 
60  Pac.  687;  Murphy  v.  May,  9  Bush,  33;  Price  v.  Thornton,  10  Mo. 
135;  Bogers  v.  McCune,  19  Mo.  557;  Price  v.  Powell,  3  N.  T.  322; 
Bigley  v.  Williams,  80  Pa.  107;  American  S.  S.  Co.  v.  Landreth,  102 
Pa.  131,  48  Am.  Bep.  196;  Eads  v.  The  H.  D.  Bacon,  Fed.  Cas.  No. 
4232,  1  Newb.  274;  Dentz  v.  The  Fan  wood,  61  Fed.  523;  North- 
western Union  Packet  Co.  v.  Clough,  87  U.  S.   (20   Wall.)   528,  22 
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L.  ed.  406;  Union  Ins.  Co.  ▼.  Smith,  124  U.  S.  405,  8  Sap.  Ct.  Bep. 
534,  31  L.  eA   497;  The  Manriee,  135  Fed.  516,  68  G.  C.  A.  228. 

DeelarationB  bj  th«  captain  of  a  steamer  as  to  damage  to  crops 
OB  shore  bj  lire  from  sparks  from  the  steamer,  made  while  she  was 
nnder  his  command  and  during  the  progress  of  the  fire,  are  admis- 
sible to  establish  the  liability  of  the  owners:  Gierke  v.  California 
Steam  Nay.  Co.,  9  Cal.  251,  70  Am.  Dec.  650. 

The  statements  of  a  steamboat  captain,  made  in  the  discharge  of 
his  duty  as  conunander  of  the  vessel,  while  she  is  sinking,  and  he  is 
in  search  of  specific  help  to  lighten  her  by  removing  cargo,  as  to  her 
condition,  how  and  where  she  was  leaking,  accompanying  his  con- 
duct and  explanatory  of  it,  are  part  of  the  res  gestae,  and  compe- 
tent, and  his  statements  in  case  of  a  collision  are  a  fortiori  evidence 
against  the  owners  of  his  vessel,  though  those  of  a  pilot  are  not: 
Beady  ▼.  The  Highland  Mary,  20  Mo.  264;  Western  Ins.  Co.  v.  Tobin, 
32  Ohio  St.  77;  The  Potomac,  75  U.  S.  (8  WalL)  590,  19  L.  ed.  511, 
affirming  judgment,  67  U.  S.  (2  Black)  581,  17  L.  ed.  263.  But, 
outside  of  his  agency  while  in  charge  of  the  ship,  the  statements 
of  the  master  of  a  vessel  are  inadmissible  to  show  who  the  owner 
of  such  vessel  in  reality  is,  where  such  statements  are  not  made  in 
presence  of  the  person  sought  to  be  bound:  Chambers  v.  Davis,  3 
Whart  40. 

The  declarations  or  statements,  however,  of  the  master  of  a  vessel, 
who  is  sailing  it  under  a  contract  by  which  the  vessel  was  let  to  him, 
are  not  binding  on  the  owners.  The  master  is  owner  pro  hac  vice, 
and  he  is  not  the  agent  of  the  owners  to  make  contracts  obligatory 
on  them:  Tucker  v.  Stimson,  12  Gray,  487. 

In  a  penal  action  against  the  owner  of  a  boat,  the  confessions  of 
the  manager  of  the  boat  as  to  orders  given  by  the  defendant  are  of 
the  character  of  hearsay  evidence  and  are  not  admissible:  Clay  v. 
Swett,  4  Bibb,  255. 

j.  Offlcers  of  Banks. — ^The  same  rules  apply  here  as  in  the  case 
of  the  officers  of  other  corporations:  Cunningham's  Exr.  v.  Cochran, 
13  Ala.  479,  52  Am.  Dec.  230;  Pauly  v.  Pauly,  107  Cal.  8,  48  Am.  St. 
Bep.  98,  40  Pac.  29;  La  Bose  v.  Logansport  Nat.  Bank,  102  Ind. 
332,  1  N.  E.  805;  Sioux  Valley  State  Bank  v.  Kellogg,  81  Iowa,  124, 
46  N.  W.  859;  Harrison  County  v.  State  Sav.  Bank;  127  Iowa,  242, 
103  N.  W.  121;  Franklin  Bank  v.  Cooper,  36  Me.  179;  Lime  Bock 
Bank  v.  Hewett,  52  Me.  531;  Merchants'  Bank  v.  Marine  Bank,  3 
Oill  (Md.),  96,  43  Am.  Dec.  300;  Canadian  Bank  of  Commerce  v. 
Goumbe,  47  Mich.  358,  11  N.  W.  196;  Kearney  Bank  v.  Froman,  129 
Mo.  427,  50  Am.  St.  Bep.  456,  31  S.  W.  769;  Westminster  Nat.  Bank 
▼.  New  England  Electrical  Works,  73  N.  H.  465,  111  Am.  St.  Bep. 
637,  3  L.  B.  A.,  N.  8.,  551,  62  Atl.  971;  Bank  of  Monroe  v.  Field, 
2  Hill  (N.  T.},  445;  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y. 
278,  19  Am.  Bep..  181;  Merchants'  Nat.  Bank  v.  Clark,  139  N.  Y. 
314,  36  Am.  St  Bep.  710,  34  N.  E.  910;  Stewart  v.  Huntingdon 
Bank,  11  Serg.  &  B.  (Pa.)  267,  14  Am.  Dec.  628;  Simmons  Hardware 
Co.  V.  Bank  of  Greenwood,  41  S.  C.  177,  44  Am.  St.  Bep.  700,  19 
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S.  E.  502;  Pljmoath  Countj  Bank  v.  Oilman,  3  8.  D.  170,  44  Am.  8t. 
Bep.  782,  52  N.  W.  869;  4  8.  D.  265,  46  Am.  St.  Bep.  786,  56  N.  W. 
892;  Ellis  ▼.  Oanrey,  76  Tex.  371,  13  8.  W.  320;  Ooodbar  v.  City 
Nat.  Bank,  78  Tex.  461,  14  8.  W.  851;  Blair  ▼.  Seearitj  Bank  of 
Bickmond,  103  Ya.  762,  50  8.  E.  262;  First  Nat.  Bank  ▼.  Stewart, 
114  U.  S.  224,  5  Sup.  Gt  Bep.  845,  29  L.  ed.  101;  Qoeti  t.  Bank  of 
Kansas  City,  119  U.  8.  551,  7  Sap.  Ct.  Bep.  318,  30  L.  ed.  515; 
Fidelity  ft  Deposit  Co.  of  Maryland  ▼.  Oonrtney,  103  Fed.  599,  43 
G.  C.  A.  331,  affirmed,  186  U.  8.  342,  22  8npw  Ct  Bep.  833,  46  L.  ed. 
1193. 

k.  Offl€eni  of  Inrarance  OompanieB. — ^Tke  rales  here  are  the 
same  as  in  the  ease  of  agents  of  other  persons,  whether  mataral 
or  artificial:  Pacifie  Mnt.  Life  Ins.  Co.  ▼.  Walker,  67  Ark.  147, 
58  8.  W.  675;  Union  Gent.  Life  Ins.  Co.  t.  Thomas,  46  Ind.  44; 
Walker  v.  Farmers'  Ins.  Co.,  51  Iowa,  679,  2  N.  W.  683;  Sehoep  ▼. 
Bankers'  Alliance  Ins.  Co.,  104  Iowa,  354,  73  N.  W.  825;  Hartford 
Life  &  Annuity  Ins.  Co.  ▼.  Hayden's  Admr.,  90  Ky.  39,  13  S.  W.  585; 
Sanford  ▼.  Orient  Ins.  Co.,  174  Mass.  416,  75  Am.  St.  Bep.  358,  54 
N.  E.  883;  Bhode  ▼.  Metropolitan  Life  Ins.  Co.,  129  Mieh.  112,  88 
N.  W.  400;  Sisk  ▼.  American  Central  Fire  Ins.  Co.,  95  Mo.  App.  695, 
69  S.  W.  687;  Sussex  County  Mut.  Ins.  Co.  ▼.  Woodraff,  26  N.  J.  L. 
541;  Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  28 
N.  Y.  153;  Baegener  v.  Brockway,  171  N.  Y.  630,  63  N.  B.  1121; 
Patterson  y.  United  Artisans,  43  Or.  333,  72  Pac.  1095;  Ulysses  Elgin 
Butter  Co.  v.  Hartford  Fire  Ins.  Co.,  20  Pa.  Super.  Ct.  384;  Graham 
▼.  American  Fire  Ins.  Co.,  48  8.  C.  195,  59  Am.  St.  Bep.  707,  26  8.  E. 
323;  Continental  Ins.  Co.  v.  Cummings,  98  Tex.  115,  81  8.  W.  705; 
Idaho  Forwarding  Co.  ▼.  Fireman's  Fund  Ins.  Co.,  8  Utah,  41,  29 
Pac.  826,  17  L.  B.  A.  586;  Prudential  Fire  Ins.  Go.  t.  Alley,  104 
Ya.  356,  51  S.  E.  812;  Hall  ▼.  Union  Cent.  Life  Ins.  Co.,  23  Wash. 
610,  83  Am.  St.  Bep.  844,  63  Pac.  505,  51  L.  B.  A.  288;  Muhleman 
V.  National  Ins.  Co.,  6  W.  Ya.  508;  Fidelity  ft  Casualty  Co.  ▼. 
Haines,  111  Fed.  337,  49  G.  C.  A.  379. 

L  BecelTers. — ^The  principal  cases  are:  Ft.  Payne  Coal  ft  Iron  Co. 
T.  Webster,  163  Mass.  134,  39  N.  E.  786;  First  Nat.  Bank  v.  Linn 
County  Nat.  Bank,  30  Or.  296,  47  Pac.  614. 

m.  Persons  In  Possession  of  Property. — The  declarations  of  those 
in  possession  of  property  are  always  admissible  if  the  property  is 
their  own.  But  where  they  are  not  the  owners  and  an  agency  is 
established,  the  acts  and  statements  of  the  possessor  are  competent, 
but  must  be  limited  to  what  he  said  and  did  in  reference  to  the 
matter  at  issue  at  the  time.  Thus,  where  plaintilFs  agent,  in  charge 
of  her  property  under  instructions  from  her  to  carry  it  quickly  out 
of  the  state,  is  overtaken,  his  acts  and  statements  are  admissible 
against  her:  Updyke  v.  Wheeler,  37  Mo.  App.  680;  Ladd  ▼.  Cousins, 
35  Mo.  513;  Adams  ▼.  Hannibal  etc.  B.  B.  Co.,  74  Mo.  553,  41  Am. 
Bep.  333;  Bevis  v.  Baltimore  ft  O.  B.  B.  Co.,  26  Mo.  App.  19.  Wh«re 
a  person,  as  agent,  sold  a  note  payable  to  and  for  the  benefit  of  his 
principal,  what  he  said,  at  the  time  of  the  sale,  as  to  the  ownership 
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of  tbe  Bot«,  and  bis  being  an  agent,  is  admissible  in  evidence: 
Askew  T.  Bejnolds,  18  N.  C.  367;  and  evidence  of  the  officer  who 
made  a  levy  on  elaimant's  premises,  and  of  the  creditors'  attorney, 
then  present,  that  claimant's  agent,  in  charge  of  the  goods,  declared 
that  he  held  them  for  claimant,  and  that  they  found  him  erasing 
the  debtors'  names  from  boxes  containing  the  goods,  was  admissible: 
Kaufman  ▼.  Borehinell,  15  Colo.  App.  520,  68  Pac.  786;  Oilmour  ▼. 
Heinze,  85  Tex.  76,  19  8.  W.  1075. 

Declarations  made  by  those  in  the  act  of  taking  ^ssession  of 
premises  that  they  were  acting  by  defendant's  admitted  direction 
were  admissible:  Bibby  v.  Thomas,  131  Ala.  350,  31  Sonth.  432;  and 
where  plaintiiTe  premises  had  been  in  charge  of  a  general  agent,  evi- 
dence of  his  acts  and  statements  relating  thereto,  within  the  scope 
of  his  agency,  is  competent,  thongh  plaintiff  did  not  know  of  such 
acts  and  statements:  Carney  v.  Hennessey,  74  Conn.  107,  92  Am.  St. 
Rep.  199,  49  Atl.  910,  S3  L.  B.  A.  099. 

Any  creditor  has  a  right  to  know  whether  a  person  in  possession 
of  property  has  any  claim  hostile  to  his  right  to  levy  on  it;  and  the 
declarations  of  employes  in  charge  in  the  employer's  absence,  made 
in  reply  to  inquiries  by  creditors,  are  admissible,  to  explain  a  dis- 
puted possession:  Haynes  v.  Leppig,  40  Mich.  602. 

The  declarations  of  an  agent  at  the  time  of  selling  property  that 
it  was  his  own  are  competent  evidence,  on  behalf  of  a  purchaser,  to 
show  title  in  him,  and  the  purchaser  may  set  off  a  debt  due  to  him 
against  the  agent:  Greene  v.  Chickering,  10  Mo.  109.  But  the  state- 
ments must  fall  within  the  rule,  else  if  they  are  remote,  or  the  pre- 
liminary necessary  foundation  of  agency  is  not  well  laid  they  can- 
not be  received.  This  is  especially  the  case  with  mere  custodians 
of  property  where  acts  concerning  it  are  capable  of  the  alternative 
construction  of  unauthorised  declaration  and  agency  within  the 
scope  of  authority:  Abbott  v.  Hutchins,  14  Me.  390,  31  Am.  Dee.  59; 
McCoy  V.  Walsh,  186  Mass.  369,  71  N.  E.  792;  Sencerbox  v.  McGrade, 
6  MinB.  (Gil.  334)  484;  Greene  v.  Dockendorf,  13  Minn.  (Gil.  66) 
70;  Gates  v.  Manny,  14  Minn.  (GU.  13)  21. 

Thongh  the  declarations  of  an  agent  within  the  scope  of  his 
agency  and  in  connection  with  the  same  transaction  are  receivable 
as  part  of  the  t9b  gestae,  the  mere  possession '  of  chattels  by  him 
does  not  empower  him  to  admit  away  the  title  of  his  principal: 
Bussell  V.  Clark,  38  Me.  332;  Michigan  Paneling  Mach.  &  Mfg.  Co. 
V.  Parsell,  38  Mich.  475;  Turner  v.  Belden,  9  Mo.  797. 

But  the  declaration  of  one,  made  while  in  the  actual  possession 
and  control  of  personal  property,  and  explanatory  thereof,  is  admis- 
sible in  evidence,  upon  the  idea  that  it  is  part  of  the  res  gestae 
of  such  possession:  Cohn  ft  Goldberg  Lumber  Co.  v.  Bobbins  (Ala.), 
48  South.  853. 

n.  Statemanti  as  to  Terms  of  Oontnct. — ^These  statements  are  only 
admissible  when  explanatory  of  any  contemporaneous  act  made  while 
in  the  execution  of  the  agency  and  thus  a  part  of  the  act:  Baldwin 
V.  Ashby,  54  Ala.  82;  Memphis  ft  Charleston  By.  Co.  v.  Maples,  63 
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Ala.  601;  Alabama  Great  Soatheni  B.  Go.  ▼.  Hawk,  72  Ala.  112,  4T 
Am.  Bep.  403;  Commereial  I^re  laa.  Co.  ▼.  Morris,  105  Ala.  498,  18 
South.  34;  Clnnie  T.  Saeramento  Lumber  Co.,  67  Gal.  313,  7  Pac 
708;  G.  A  G.  Eleetrie  Motor  Go.«t.  D.  Frlsbie  ft  Go.,  66  Goim.  67,  33 
Atl.  604;  Heimbneeber  ▼.  Ooff,  Homer  ft  Go.,  119  111.  App.  373;  8t 
Louis  Wire  Mill  Co.  v.  Gonsolidated  Barb-wire  Co.,  46  Kan.  773,  27 
Pac.  118;  Wash  v.  Gary  (Ky.),  33  8.  W.  728;  William  Tarr  Co.  ▼. 
Kimbroagh  (Kj.),  34  8.  W.  528;  Morrow  t.  Goodrich,  92  Me.  393, 
69  Am.  St.  Bep.  512,  42  Atl.  797;  Mazson  ▼.  Michigan  Gent.  B.  Go., 
117  Mich.  218,  75  N.  W.  459;  Hnbbard  ▼.  Elmer,  7  Wend.  446,  22 
Am.  Dec.  590;  Walter  A.  Wood  Mowing  ft  Beaping  Mach.  Oo.  ▼. 
Pearson,  64  Hnn,  638,  19  N.  Y.  Sapp.  485;  Stnrgess  v.  Bissell,  46 
N.  T.  462;  Mclndoe  v.  Glarke,  57  Wis.  165,  15  N.  W.  17;  Stone  ▼. 
Northwestern  Sleigh  Co.,  70  Wis.  585,  36  N.  W.  248. 

A  deed  of  warranty  made  by  the  agent  of  the  owner  on  making 
a  sile,  though  not  binding  on  the  principal  by  reason  of  the  agent's 
having  no  authority  to  warrant  by  deed,  may  be  given  in  evidence 
as  an  admission  of  the  terms  of  the  contract,  for  the  reason  that  it 
is  the  declaration  of  the  agent,  made  at  the  moment  of  executing 
the  contract  and  showing  what  it  was:  Cocke  v.  Campbell,  13  Ala.  286. 

If  one  of  the  terms  of  a  contract  made  through  an  agent  is  that 
a  witness  shall  bie  called  to  the  terms  of  the  bargain,  and  he  is  so 
called,  his  version  of  the  terms,  as  repeated  in  the  presence  of  the 
other  party,  is  admissible  in  evidence  against  his  principal:  Tattle  v. 
Brown,  4  Gray,  457,  64  Am.  Dec.  80.  But  declarations  of  an  agent 
as  to  the  terms  of  a  contract  between  his  principal  and  another,  with 
the  making  of  which  he  had  nothing  to  do,  are  incompetent:  Bay 
V.  Grove,  7  Ky.  Law  Rep.  668.  And  the  subsequent  declarations  of  a 
son,  while  employed  in  performing  a  contract,  made  by  him  aa  agent 
for  his  father,  are  not  admissible  in  evidence  to  prove  the  terms  of 
the  contract,  the  father  not  being  present  and  not  having  authorized 
the  declaration:  Corbin  v.  Adams,  6  Gush.  93. 

As  to  corporate  officers  or  agents  in  this  subdivision,  the  same  prin- 
ciples apply:  Sweet  Water  Mfg.  Go.  v.  Glover,  29  Pa.  399;  Penn- 
sylvania B.  Go.  V.  Titusville  P.  Plank  Boad  Co.,  71  Pa.  350;  Sehwal- 
bach  V.  Chicago  etc.  By.  Co.,  73  Wis.  137,  40  N.  W.  579. 

0.  Statements  by  Person  Concealing  Agency. — ^A  concealed  prin- 
cipal is  not  permitted  to  bring  an  action  in  his  own  name,  change  the 
whole  face  of  a  transaction  by  that  course,  and  on  the  trial  exclude 
the  evidence,  by  showing  that  although  to  the  world  the  agent  was 
the  principal,  yet  to  him  he  was  but  an  agent.  To  permit  suck  a 
course  would  open  a  wide  door  to  fraudulent  practices  and  surprise 
parties  by  depriving  them  of  evidence  on  which  they  had  a  right 
to  rely:  Schiffer  v.  Anderson,  146  Fed.  457,  76  C.  C.  A.  667;  and  where 
the  owner  of  a  note  permits  another  to  deal  with  it  and  claim  it 
as  his  own,  concealing  the  fact  of  his  agency,  the  declarations  of  the 
agent  may  be  given  in  evidence  by  the  one  to  whom  they  were 
made,  and  who  has  acted  on  them:  Beed  v.  Yancleve,  27  N.  J.  L. 
352,  72  Am.  Dec.  369. 
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m.    AdmlBsloiu  Befon  or  After  Traasactioii  or  ETont. 

tk  In  GeneraL — The  general  rule  is  that  declarations  or  admis- 
■ioiiB  of  an  agent,  either  before  or  after  the  making  of  his  principal's 
eostraet  are  inadmissible.  The  exception  is  if  they  form  part  of 
the  res  gestae  or  have  some  necessary  connection  with  it:  Byers  v. 
Fowler,  14  Ark.  86;  United  States  ▼.  Martin,  Fed.  Cas.  No.  15,732, 
2  Paine,  68. 

As  to  corporate  officers  and  agents  under  this  subdiyision  the  mle 
is  the  same:  Yerry  v.  Burlington  etc.  B.  Co.,  47  Iowa,  549;  Worden 
▼.  Humeston  ft  8.  B.  Co.,  72  Iowa,  201,  33  N.  W.  629;  Horowitz  ▼. 
Broads  Mfg.  Co.,  54  Misc.  Bep.  569,  104  N.  Y.  Supp.  988;  Virginia 
ft  T.  B.  Co.  ▼.  Sayers,  26  Gratt.  (Ya.)  328. 

b.  Before. — The  principal  cases  relating  to  admissions  made  be- 
fore the  contract  and  affirming  the  general  rule  already  stated  are: 
Consolidated  Ice  Mach.  Co.  y.  Keifer,  134  HI.  481,  23  Am.  St.  Bep. 
688,  25  N.  E.  799,  10  L.  B.  A.  696;  Waters  v.  West  Chicago  St.  B. 
Co.,  101  m.  App.  265;  Athens  Min.  Co.  v.  CamduflP,  123  HI.  App.  178; 
judgment  affirmed,  221  HI.  354,  77  N.  E.  571;  Holzhauer  v.  Sheeny, 
31  Ky.  Law  Bep.  1238,  104  S.  W.  1034;  Ohly  v.  Mendham,  104  N.  Y. 
Snpp.  413;  Trickey  y.  Clark,  50  Or.  516,  93  Pac.  457;  Warren  Live- 
stock Co.  V.  Farr,  142  Fed.  116,  72  C.  C.  A.  340.  In  an  action  for 
injuring  a  dam,  it  being  proved  that  the  defendant's  agent  had  been 
seen  on  the  dam  about  the  time  of  the  injury,  his  declarations  that 
he  intended  to  cut  the  dam,  although  made  at  a  different  time,  were 
admissible  in  corroboration  of  other  testimony  against  the  principal, 
not  as  an  agent  but  as  an  individual  whose  act  was  in  question: 
Dodge  V.  Bache,  57  Pa.  421. 

As  to  corporate  officers  and  agents  and  affirming  the  rules  stated 
in  this  subdivision,  see  Mobile  ft  M.  B.  Co.  v.  Ashcraft,  48  Ala.  15; 
Hayzel  v.  Columbia  By.  Co.,  19  App.  D.  C.  359;  Darlington  v.  West- 
em  Union  Tel.  Co.,  127  N.  C.  448,  37  B.  E.  479;  Brehm  v.  Great 
Western  By.  Co.,  34  Barb.  (N.  Y.)  256;  Gardner  v.  Schenectady  By. 
Co.,  113  App.  Div.  133,  98  N.  Y.  Supp.  1034;  Louisville  ft  N.  B.  Co. 
V.  Bohan,  116  Tenn.  271,  94  S.  W.  84;  Houston  etc.  B.  Co.  v.  Willie, 
53  Tex.  318,  37  Am.  Bep.  756;  International  etc.  B.  Co.  v.  Telephone 
etc.  Co.,  69  Tex.  277,  5  Am.  St.  Bep.  45,  5  S.  W.  517;  Missouri  etc. 
By.  Co.  of  Texas  v.  Wells,  24  Tex.  Civ.  App.  304,  58  S.  W.  842. 

a  After. — The  principal  eases  affirming  the  rules  hereinbefore 
stated,  as  to  admissions  or  declarations  made  after  entering  into  the 
eontract  or  the  doing  of  the  act  in  question,  are  Betts  v.  Planters'  ft 
Merchants'  Bank  of  Huntsville,  3  Stew.  (Ala.)  18;  Lundie  v.  Cosper, 
2^0  Ala.  123;  Baldwin  v.  Ashby,  54  Ala.  82;  Cole  v.  Bean,  1  Ariz.  377, 
25  Pac.  538;  Innis  v.  The  Senator,  1  Cal.  459,  54  Am.  Dec.  305; 
Hewes  v.  Germain  Fruit  Co.,  106  Cal.  441,  39  Pac.  853;  Anthony 
▼.  Esterbrook,  1  Colo.  75,  91  Am.  Dec.  702;  Ashmead  v.  Colby, 
28  Conn.  287;  First  Nat.  Bank  of  Canton  v.  North,  6  Dak.  136, 
41  N.  W.  736,  50  N.  W.  621;  Lee  v.  Nelms,  57  Ga.  253;  Claflin 
V.  Ballance,  91  Ga.  411,  18  S.  E.  309;  Waterman  v.  Peet,  11  111. 
648;  Helbig  v.  Citizens'  Ins.  Co.,  120  HI,  App.  58;  Bennett  v.  Holmes, 
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32  Ind.  108;  CleTeland  C.  C.  Jb  I.  B.  Co.  ▼.  CloMer,  126  Ind.  348,  22 
Am.  St.  Bep.  593,  26  N.  £.  159,  9  L.  B.  A.  754;  Wiggins  ▼.  Ijeoiuird, 
9  Iowa,  194;  Esteriy  ▼.  EppelflheiiBOT,  73  Iowa,  260,  34  K.  W.  846; 
Osgood  ▼.  Bander,  82  Iowa,  171,  47  N.  W.  1001;  Cherokee  eU. 
Mining  Co.  t.  Dickson,  55  Kan.  62,  39  Pae.  691;  Meredith  ▼.  Ken- 
nedy, Litt.  Sel.  Cas.  516;  Davis  ▼.  Whitesides,  1  Dana,  177,  25 
Am.  Dee.  138;  Haven  ▼.  Brown,  7  Oreenl.  421,  22  Am.  Dee.  208; 
Bumham  ▼.  EUis,  39  Me.  319,  63  Am.  Dee.  625;  Craig  ▼.  GUbreth,  47 
Me.  416;  Franklin  Bank  ▼.  PennsjWania  D.  Jb  M.  Steam  NaT.  Co., 
11  GiU  Jb  J.  (Md.)  28,  33  Am.  Dee.  687;  Phelps  t.  George's  Creek  4b 
C.  B.  Co.,  60  Md.  536;  EOine  ▼.  Baker,  106  Mass.  61;  Gearj  t. 
Stevenson,  169  Mass.  23,  47  N.  E.  508;  McKenna  v.  Gonld  Wire  Cord 
Co.,  197  Mass.  406,  83  N.  E.  1113;  Bowen  v.  School  Dist  No.  9,  36 
Mich.  149;  Schwejer  v.  Jones,  152  Mich.  241,  115  N.  W.  974;  Scott 
V.  King,  7  Minn.  (Gil.  401)  494;  Jackson  v.  Mutual  Ben.  Life  Ins. 
Co.,  79  Minn.  43,  81  N.  W.  545,  82  N.  W.  366;  Bernheim  ▼.  Hahn, 
65  Miss.  459,  4  South.  539;  O'Bryan  v.  Kinnej,  74  Mo.  125;  Missoula 
Mercantile  Co.  v.  O'Donnell,  24  Mont.  65,  60  Pac.  594,  991;  Hogan 
V.  Kellj,  29  Mont.  485,  75  Pac.  81;  Bunk  v.  Ten  Ejck,  24  N.  J.  L. 
756;  McCormick  ▼.  Bamum,  10  Wend.  104;  Whitaker  v.  Eighth 
Avenue  B.  Co.,  51  N.  T.  295;  White  v.  MiUer,  71  N.  Y.  118,  27  Am. 
Bep.  13;  Matteson  v.  New  York  Cent.  etc.  B.  B.  Co.,  218  Pa.  527, 
67  AtL  847;  Ezell  v.  Justices  of  Giles  County,  3  Head,  583;  Three 
States  Lumber  Co.  v.  Blanks,  118  Tenn.  627,  102  S.  W.  79;  Peeoe 
etc  By.  Co.  v.  Loveladj  4b  P}rrou,  35  Tex.  Civ.  App.  659,  80  S.  W.  867; 
Meyers  v.  San  Pedro  etc.  B.  Co.  (Utah),  104  Pae.  736;  Tillotsom  v. 
McCrillis,  11  Yt.  477;  Taplin  4b  BoweU  v.  Marej,  81  Yt.  428,  71  AtL 
72;  Finch  v.  Causej,  107  Ya.  524,  57  S.  £.  562;  The  Bordette,  34 
U.  a  (9  Pet)  682,  9  L.  ed.  273;  Aetna  Indemnitj  Co.  v.  Auto-Traetion 
Co.,  147  Fed.  95,  78  a  C.  A.  262. 

As  to  cases  applying  the  rules  stated  in  this  subdivision  to  eor- 
porate  officers  or  agents:  Ft.  Smith  Oil  Co.  v.  Slover,  58  Ark.  168, 
24  S.  W.  106;  Pettibone  v.  Lake  Yiew  Town  Co.,  134  Cal.  227,  66 
Pac.  218;  Luman  v.  Golden  Ancient  Channel  Min.  Co.,  140  CaL  700, 
74  Pac.  307;  Momence  Stone  Co.  v.  Groves,  197  HI.  88,  64  N.  E.  335; 
Western  Union  Tel.  Co.  v.  Yopst,  118  Ind.  248,  20  N.  E.  222,  3  L.  B. 
A.  224;  Sweetland  v.  Illinois  4b  M.  TeL  Co.,  27  Iowa,  433,  1  Am. 
Bep.  285;  Parker's  Admr.  v.  Cumberland  Telephone  etc.  Co.,  25  Ky. 
Law  Bep.  1391,  77  S.  W.  1109;  Stiles  v.  Western  B.  Corp.,  8  Met. 
44,  41  Am.  Dec.  486;  Hankinson  v.  Lynn  Gas  4b  Electric  Co.,  175 
Mass.  271,  56  N.  E.  604;  Andrews  v.  Tamarack  Min.  Co.,  114  Mich. 
375,  72  N.  W.  242;  Allington  4b  Curtis  Mfg.  Co.  v.  Detroit  Beduction 
Co.,  133  Mich.  427,  95  N.  W.  562;  Harper  v.  Western  Union  TeL  Co., 
92  Mo.  App.  304;  Jex  v.  Board  of  Education,  1  Hun,  157;  Utter  v. 
Forty-second  4b  Grand  St.  B.  Co.,  6  Daly,  227;  Ginsburg  v.  Union 
Cloak  4b  Suit  Co.,  35  Misc.  Bep.  389,  71  N.  Y.  Supp.  1030;  Stenhouse 
V.  Charlotte  etc.  B.  Co.,  70  N.  C.  542;  McEntire  v.  Levi  Cotton  Mills 
Co.,  132  N.  C.  598,  44  S.  E.  109;  Wicktorwitz  v.  Farmers'  Ins.  Co., 
31  Or.  569,  51  Pac.  75;  Alden  v.  Grande  Bonds  Lumber  Co.,  46  Or. 
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593,  81  Pae.  385;  Oil  City  Fuel  Sapplj  Co.  ▼.  Boundy,  122  Pa.  449, 
15  Atl.  865;  Chapin  y.  Cambria  Iron  Co.,  145  Pa.  478,  22  Atl.  1041; 
Aiken  ▼.  Western  Union  Tel.  Co.,  5  B.  C.  358;  Cooper  Grocer  Co.  v. 
Britton  (Tex.  Civ.  App.)  74  8.  W.  91;  Hardwiek  Say.  Bank  &  Trust 
Co.  y.  Drenan,  72  Yt.  438,  48  Atl.  645;  Benseh  v.  Boanoke  Cold  Stor- 
age Co.,  91  Va.  534,  22  S.  E.  358;  Hazleton  y.  Union  Bank,  32  Wis. 
34;  Holmes  v.  Montauk  Steamboat  Co.,  93  Fed.  731,  35  C.  C.  A.  556. 

d.  Testimony  at  Fonner  Trial. — Statements  of  an  agent  made 
while  testifying  at  a  former  trial  cannot  be  received  in  evidence 
against  his  principal,  except  nnder  circumstances  entitling  them  to  be 
admitted  though  he  were  not  such  agent.  If  he  had  given  evidence 
there,  and  on  the  second  trial  made  contradictory  statements,  a  basis 
would  be  formed  for  his  cross-examination,  the  same  as  any  other 
witness,  entirely  irrespective  of  the  agency:  Denver  etc.  E.  Co.  v. 
Watson,  6  Colo.  App.  429,  40  Pac.  778;  Savannah  etc.  By.  Co.  v.  Flan- 
nagan,  82  Oa.  579,  14  Am.  St.  Bep.  183,  9  S.  E.  471;  Salley  v. 
Manchester  ft  A.  B.  Co.,  62  S.  C.  127,  40  8.  E.  Ill;  Estey  v.  Birn- 
banm,  9  8.  D.  174,  68  N.  W.  290. 

As  to  corporate  officers  or  agents,  the  rule  is  the  same:  Columbia 
Nat.  Bank  v.  Bice,  48  Neb.  428,  67  N.  W.  165;  Bernheim  v.  Cumby, 
1  White  ft  W.  Civ.  Cas.  Ct.  App.  586. 

«•  In  Katnre  of  Report  to  Principal. — Beports  are  subject  to  the 
same  rules  as  letters  as  to  their  reception  in  evidence.  Where,  at 
the  instance  of  the  insurer,  a  member  of  a  board  of  underwriters,  a 
telegram  is  sent  to  the  board's  agent,  such  agent's  letter  to  the  board 
in  answer  thereto  is  admissible  against  the  insurer,  though  it  is  not 
responsive  to  the  telegram;  it  being  in  the  nature  of  a  report  to 
his  principal  by  a  general  agent,  and  therefore  equivalent  to  a 
declaration  by  the  principal:  Meyer  v.  Great  Western  Ins.  Co.,  104 
Cal.  381,  38  Pac.  82;  Virginia  Carolina  Chemical  Co.  v.  Knight,  106 
Va.  674,  56  S.  E.  725;  Toung  v.  Darien  ft  W.  B.  Co.,  1  Ga.  App.  317, 
57  8.  E.  921.  And.  so  is  the  report  of  an  engineer  employed  by 
defendant  to  examine  into  the  condition  of  a  road:  Weigley  v.  Knee- 
land,  18  App.  Div.  47,  45  N.  Y.  Supp.  388;  and  a  report  as  to  the 
physical  condition  of  an  applicant  made  by  an  insurance  company's 
medical  examiner:  McGowan  v.  Supreme  Court  of  Independent  Order 
of  Foresters,  104  Wis.  178,  80  N.  W.  608. 

But  a  written  statement,  made  by  the  conductor  of  a  train  in  the 
line  of  his  duty  concerning  an  accident,  immediately  after  it  hap- 
pened, is  not  admissible  in  evidence;  the  facts  must  be  proved  by  the 
conductor  or  others  who  witnessed  the  occurrence:  North  Hudson 
County  By.  Co.  v.  May,  48  N.  J.  L.  401,  5  Atl.  276. 

f.  After  Termination  of  Agency  or  Beyocation  of  Authority. — The 
admissions  of  an  agent,  made  after  the  agency  has  ceased,  are  not 
binding  upon  the  principal,  and  cannot  be  given  in  evidence  to  charge 
him:  Levy  v.  Mitchell,  6  Ark.  138;  Atlanta  Sav.  Bank  v.  Spencer, 
107  Ga.  629,  33  S.  E.  878;  Wallace  v.  Goold,  91  HI.  15;  Dickinson  v. 
Colter,  45  Ind.  445;  Greer  v.  Higgins,  8  Kan.  519;  Lewis  v.  Metcalf, 
53  Kan.  219,  36  Pac.  346;  Koch  y.  Godshaw,  12  Bush,  318;  Beynolds 
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▼.  Bowley,  2  La.  Ann.  890;  Beynolds  ▼.  Bowley,  3  Bob.  201,  S8  Am. 
Bee.  233;  PoUeys  v.  Oeean  Ins.  Co.,  14  Me.  141;  Smith  v.  Bodfiah,  99 
Me.  136;  Hartman  ▼.  Thompson,  104  Md.  389,  118  Am.  St.  Bep.  422,. 
65  AtL  117,  10  Ann.  Gas.  92;  Canadian  Bank  of  Commerce  ▼. 
Conmbe,  47  Mieh.  358,  11  N.  W.  196;  North  ▼.  Metz,  57  Mich.  612,. 
24  N.  W.  759;  Skipwith  ▼.  Bobinson,  24  Miss.  688;  Caldwell  ▼. 
Gamer,  81  Mo.  131;  Pomeroy  ▼.  Follerton,  131  Mo.  581,  33  S.  W. 
173;  Vail  ▼.  Judson,  4  £.  D.  Smith,  165;  Budlong  ▼.  Van  Nostrand, 
24  Barb.  25;  Card  r.  New  York  4b  H.  B.  Co.  50  Barb.  39;  Morris  ▼. 
Brooklyn  Heighto  B.  Co.,  20  App.  Div.  557,  47  N.  Y.  Snpp.  242; 
Moore  v.  Bankin,  33  Misc.  Bep.  749,  67  N.  Y.  Supp.  179$  Williams 
T.  Williamson,  28  N.  C.  281,  45  Am.  Dec.  494;  Craven  ▼.  Bnssell,  IIS- 
N.  C.  564,  24  S.  E.  361;  TumbuU  v.  O'Hara,  4  Yeates,  446;  North- 
western Mnt.  Life  Ins.  Co.  v.  Both,  87  Pa.  409;  Clark  v.  Baker,  2 
Whart.  340;  Baiford  v.  French,  11  Bieh.  367;  McAlpin  ▼.  Gassidy^ 
17  Tex.  449;  Bigham  ▼.  Carr,  21  Tex.  142;  Stiles  ▼.  Danville,  42  Vt. 
282;  Lake  v.  Tyree,  90  Va.  719,  19  S.  B.  787;  Hall  v.  Union  Cent. 
Life  Ins.  Co.,  23  Wash.  610,  83  Am.  St.  Bep.  844,  63  Pae.  505,  51 
L.  B.  A.  288;  American  Copper,  Brass  &  Iron  Works  ▼.  Galland- 
Burke  Brewing  &  Malting  Co.,  30  Wash.  178,  70  Pac.  236;  Small  ▼. 
McGovern,  117  Wis.  608,  94  N.  W.  651;  Blight  v.  Ashley,  Fed.  Cas- 
No.  1541,  Pet.  C.  C.  15;  Kenah  ▼.  The  John  Markee,  Jr.  (D.  C),  3  Fed. 
45. 

Bat  where  evidence  of  a  deceased  agent's  statements  were  admitted, 
a  letter  written  by  him  after  the  termination  of  his  agency  on  the 
same  subject  matter  was  also  admissible  to  discredit  the  alleged  oral 
statements:  Tornbull  v.  O'Hara,  4  Yeates,  446. 

These  rules  are  equally  applicable  when  the  principal  is  a  cot> 
poration:  Thomas  v.  Butledge,  67  111.  213;  Card  v.  New  York  is  H.. 
B.  Co.,  50  Barb.  39;  Moore  v.  Bankin,  33  Misc.  Bep.  749,  67  N.  Y. 
Supp.  179;  Brown  v.  Dutchess  County  Mut.  Ins.  Co.,  64  App.  Div.  9, 
71  N.  Y.  Supp.  670;  Sterling  v.  Marietta  Sd  Susquehanna  Trading 
Co.,  11  Serg.  &  B.  179;  Shaw  v.  Susquehanna  Boom  Co.,  125  Pa.  324, 
17  Atl.  426;  HaU  v.  Union  Cent.  Life  Ins.  Co.,  23  Wash.  610,  83 
Am.  St.  Bep.  844,  63  Pac.  505,  51  L.  B.  A.  288;  American  Copper  etc 
Works  V.  Qalland-Burke  Brewing  ft  Malting  Co.,  30  Wash*  178,  7^ 
Pac.  236;  Small  v.  McGovern,  117  Wis.  608,  94  N.  W.  651. 
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STATE  V.  PRATHER. 

[79  Kan.  513,  100  Pae.  57.] 

BTATUTOBT  OOKSTBUOTION.— Tbe  Bide  tha*  Penal  Stat- 
ue to  bo  Cknurtmad  strictly  has  its  origin  in  the  tender  regard 
of  the  law  for  the  rights  of  the  indiyidual,  and  rests  also  on  the 
doetrine  that  the  power  of  punishment  is  vested  in  the  legislature  and 
not  in  the  courts.     (By  the  editor.)     (p.  340.) 

STATXTTOBT  OOKSTBUCTION.— Strict  Oonstmction  of  a 
Penal  Statnto  means  that  the  language  is  not  to  be  extended  by 
implication  so  as  to  embrace  cases  or  acts  not  clearly  within  the  pro- 
hibition of  the  statute.     (By  the  editor.)     (p.  340.) 

STATUTOBT  €K>KSTBUOtION.— The  IXoctrine  of  Ejnadom 
Oeneiia  is  applied  in  all  eases  where  there  is  doubt  as  to  the  intention 
of  the  legislature.  As  a  rule  of  construction,  it  means  that  where 
general  words  follow  particular  ones  in  a  statute,  the  general  words 
will  be  limited  in  their  meaning  or  restricted  to  things  of  like  kind 
and  nature  with  those  specified.  But  this  rule  always  yields  to  the 
manifest  legislative  intention.     (By  the  editor.)     (p.  341.) 

SUNDAYd — ^The  Playing  of  Baseball  on  Sunday  is  not  pro- 
hibited by  section  2258  of  the  General  Statutes  of  1901,  which  pro- 
vides that  "every  person  who  shall  be  convicted  of  horseracing, 
cock-fighting,  or  playing  at  cards  or  game  of  any  kind,  on  the  first 
daj  of  the  week,  commonly  called  Sunday,  shall  be  deemed  g^iilty  of 
a  misdemeanor,  and  fined  not  exceeding  fifty  dollars."  (pp.  339,  340, 
344.) 

(Syllabi  by  the  court  unless  stated  to  be  by  the  editor.) 

Pred  S.  Jackson,  attorney  general,  J.  R.  Thorne,  county 
attorney,  and  J.  W.  Parker,  for  the  state, 

G.  L.  Randall,  for  the  appellant 

***  PORTER,  J.  The  county  attorney  of  Johnson  county 
ffled  a  complaint  in  the  district  court  charging  that  '*on  the 
fourteenth  day  of  July,  A.  D.  1907,  the  same  being  the  first 
day  of  the  week,  commonly  called  Sunday,  .  .  •  .  one  Ernest 
Prather  did  then  and  there  unlawfully  and  willfully,  with 
divers  other  persons  whose  names  are  to  your  informant  and 
to  af&ant  unknown,  play  at  and  play  a  certain  game,  to  wit, 
a  game  of  baseball,  the  same  being  played  with  balls  and  bat 
and  with  nine  players  on  one  side  matched  against  nine  play- 
ere  on  the  other  side."  The  defendant  was  arrested  on  the 
chaise.  A  motion  to  quash  the  complaint  on  the  ground  that 
it  fails  to  charge  an  offense  under  the  laws  was  denied.  A 
jury  being  waived,  there  was  a  trial  to  the  court  and  a  judg- 
ment of  conviction,  from  which  the  defendant  appeals. 

The  single  question  is  whether  Sunday  baseball  is  pro- 
hibited by  law.  This  involves  the  construction  of  section 
2258  of  the  Qeneral  Statutes  of  1901,  under  which  the  de- 
fendant was  prosecuted.  It  reads:  ** Every  person  who  shall 
be  convicted  of  horseracing,  cock-fighting,  or  playing  at  cards 
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or  game  of  any  kind,  on  the  first  day  of  the  week,  commonly 
called  Sunday,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
fined  not  exceeding  fifty  dollars." 

The  state  contends  that  the  words  '^game  of  any  kind" 
include  baseball.  On  the  other  hand,  the  contention  is  that 
the  statute  must  be  construed  strictly,  and  ^^^  that  the  mean- 
ing of  the  general  words  ''game  of  any  kind"  is  limited  by 
the  particular  words  which  precede  them,  and  that  they  in- 
clude only  games  of  the  class  or  species  to  which  horse- 
racing  and  cock-fighting  belong. 

The  rule  that  penal  statutes  are  to  be  construed  strictly 
has  its  origin  in  the  tender  regard  which  the  law  has  for  the 
rights  of  the  individual,  and  rests  also  on  the  doctrine  that 
the  power  of  punishment  is  vested  in  the  legislature  and  not 
in  the  courts:  United  States  v.  Wiltberger,  18  U.  S.  76,  5  L. 
ed.  37 ;  State  v.  Woodruff,  68  N.  J.  L.  89,  52  Atl.  294 ;  26  Am 
&  Eng.  Ency.  of  Law,  658.  Strict  construction  of  a  penal 
statute  means  that  the  language  is  not  to  be  extended  by 
implication  so  as  to  embrace  cases  or  acts  not  clearly  within 
the  prohibition  of  the  statute. 

**Game"  is  defined  as  **a  contest  for  success  or  superiority 
in  a  trial  of  chance,  skill  or  endurance,  or  of  any  two  or  all 
three  of  these  combined":  Century  Dictionary.  And  the 
word  *'is  very  comprehensive,  and  embraces  every  contrivance 
or  institution  which  has  for  its  object  to  furnish  sport,  recrea- 
tion, or  amusement":  4  Words  and  Phrases  Judicially  De- 
fined, 3036.  In  penal  statutes  the  word  ''game,"  however, 
is  frequently  used  as  qmonymous  with  the  word  '' gaming." 
In  Bagley  v.  State,  20  Tenn.  486,  it  was  held  that  the 
word  ''game"  in  an  indictment  for  gaming  is  as  strong  and 
expressive  as  the  word  ''gamble,"  and  may  be  used  in  an 
indictment  with  the  same  effect,  because  it  is  sufBcient  to 
characterize  an  act  as  unlawful  gaming. 

In  the  broad  sense  in  which  the  word  is  often  used  it  in- 
cludes baseball.  Giving  to  the  language  this  interpretation, 
the  statute  necessarily  applies  to  every  contrivance  or  institu- 
tion which  falls  within  the  general  term.  This  construction 
would  make  the  statute  apply  to  every  game — ^to  authors, 
whist,  chess,  checkers,  backgammon,  and  cribbage,  even  when 
played  within  the  privacy  of  one's  home,  and  to  croquet, 
basket-ball,  tennis,  and  golf,  whether  played  in  public  or  on 
private  **•  grounds.  It  hardly  seems  probable  that  it  could 
have  been  the  intention  of  the  legislature  to  enact  a  provision 
so  drastic  in  its  terms  as  to  make  the  playing  of  all  games 
on  Sunday  misdemeanors,  without  regard  to  their  character, 
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and  with  no  limitations  or  reservations  with  respect  to  the 
place  where,  or  the  circumstances  under  which,  they  might 
be  indulged  in. 

The  doctrine  of  ejusdem  generis  is  applied  in  all  cases 
where  there  is  doubt  as  to  the  intention  of  the  legislature, 
and,  as  a  rule  of  statutory  construction,  is  stated  to  be  that 
where  general  words  follow  particular  ones  in  a  statute  the 
general  words  will  be  limited  in  their  meaning,  or  restricted 
to  things  of  like  kind  and  nature  with  those  specified.  This 
rule,  however,  always  yields  to  the  manifest  legislative  in- 
tention :  State  V.  Bancroft,  22  Ean.  170.  In  State  v.  Hardin, 
1  Kan.  474,  it  was  applied  to  a  statute  which  declared  that 
''every  person  who  shall  set  up  or  keep  any  table  or  gambling 
device,  commonly  called  ABC,  faro  bank,  E.  O.  roulette, 
equality,  or  any  kind  of  gambling-table  or  gambling  device, 
adapted,  devised  and  designed  for  the  purpose  of  playing 
any  game  of  chance,  for  money  or  property,"  etc.:  Comp. 
Laws  1862,  c.  33,  sec.  230.  The  question  presented  was 
whether  a  pack  of  cards  was  a  gambling  device  within  the 
meaning  of  that  act.    It  was  said  in  the  opinion : 

"A  'pack  of  cards,*  though,  without  doubt,  frequently  used 
for  the  purpose  of  gambling,  is  also,  and  probably  much  more 
frequently,  used  for  the  purpose  of  mere  amusement,  like 
draughts,  checkers,  chess,  billiards,  nine-pins  and  dominoes. 
It  will  hardly  be  claimed,  we  think,  that  an  indictment, 
framed  under  this  section,  for  permitting  a  gambling  device, 
to  wit,  a  'checker-board,'  or  a  'chess-board,*  could  have  been 
sustained,  because  those  implements,  although  manifestly  in 
some  sense  'adapted'  to  the  forbidden  purpose,  are  not  within 
the  meaning  of  the  law,  either  devised  or  designed  for  that 

purpose It  must,  we  think,  be  obvious  that  it  was  the 

intention  of  the  legislature  in  using  the  general  words,  after 
enumerating  '^*''  specifically  certain  of  the  most  notorious 
and  obnoxious  of  the  implements  used  for  the  forbidden  pur- 
pose, to  include  others  of  similar  character,  and,  like  them, 

designed  solely  for  gambling  purposes And  if   the 

legislature  intends  to  forbid  all  gambling  and  betting  upon 
games  of  chance,  it  is  plain  that  more  certain,  definite  and 
comprehensive  language  should  be  made  use  of  to  evidence 
such  intent '^^ :  Pages  477,  478. 

The  statute  under  which  defendant  was  prosecuted  was 
first  adopted  into  the  Kansas  laws  from  the  laws  of  Missouri 
by  the  so-called  bogus  legislature  of  1855.  It  was  repealed 
in  1859,  together  with  all  the  other  laws  of  1855:  Kansas 
Gen.  Laws  Ter.  1859,  c.  89,  sec.  1.    It  was  re-enacted  in  1868 
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(Gen.  StatB.  1868,  e.  31,  sec.  257),  but  the  langaage  has 
mained  the  same  and  is  identical  with  the  statute  passed  in 
Missouri  in  1835,  which  is  still  in  force  in  that  state.  In  St. 
Louis  AgL  ft  Hech.  Assn.  y.  Delano,  37  Mo.  App.  284,  this 
statute  was  construed.  In  the  opinion,  which  was  written  by 
Judge  Seymour  D.  Thompson,  it  was  said:  "Section  1580 
prohibits  horseracing,  cock-fighting,  or  playing  cards  or  games 
of  any  kind  on  the  first  day  of  the  week,  commonly  called 
Sunday;  but  this  court  is  of  opinion  that  this  prohibition  is 
against  games  of  chance  or  other  games  of  an  immoral 
tendency,  and  that  it  does  not  involve  a  prohibition  of  athletic 
games  or  sports,  which  are  not  of  an  immoral  tendency,  but 
which  tend  to  the  physical  development  of  the  youth,  and 
are  rather  to  be  encouraged  than  discouraged.  Penal  statutes 
are  to  be  construed  strictly.  It  is  an  established  principle  of 
construction  that  where  general  words  follow  particular  ones, 
they  are  to  be  construed  as  applicable  to  the  things  or  persons 
particularly  named.  ....  The  word  ^game^  ia  no  doubt  sus- 
ceptible of  being  used  in  a  sense  large  enough  to  embrace 
any  contrivance  or  institution  intended  to  furnish  sport, 
recreation  or  amusement.  But  this  is  not  its  usually  under- 
stood meaning  when  employed  in  a  statute  which  constitutes 
it  an  indictable  offense.  In  such  a  case  it  is  usually  under- 
stood to  imply  some  species  of  gambling:  2  Wharton's  Crim- 
inal Law,  sec.  1465b":  Pages  289,  290. 

^^^  This  case  was  taken  to  the  supreme .  court,  and  the 
judgment  of  the  court  of  appeals  was  affirmed :  St.  Louis  AgL 
ft  Mech.  Assn.  v.  Delano,  108  Mo.  217,  18  S.  W.  1101.  The 
supreme  court  in  discussing  the  statute  used  this  language : 

^'But  these  prohibitions  are  evidently  leveled  against  sports 
and  games  that  have  a  demoralizing  tendency,  and  do  not 
extend  to  mere  athletic  sports.  Besides,  this  section  is  penal, 
and,  therefore,  to  be  strictly  construed:  Howell  v.  Stewart, 
54  Mo.  400 ;  Fusz  v.  Spaunhorst,  67  Mo.  256. 

''But,  further:  In  this  instance,  the  words,  *or  games  of 
any  kind,'  fall  under  the  rule  which  prescribes  that  where 
general  words  follow  particular  ones  they  are  to  be  construed 
as  applicable  to  things  or  persons  of  a  like  nature:  State  v. 
Bryant,  90  Mo.  534,  2  S.  W.  836,  and  cases  cited;  St.  Louis 
V.  Laughlin,  49  Mo.  559'':  Page  221. 

The  same  question  was  before  the  supreme  court  of  that 
state  again  in  Ex  parte  Neet,  157  Mo.  527,  80  Am.  St.  Bep. 
638,  57  S.  W.  1025,  and  the  same  conclusion  was  reached.  In 
the  opinion  the  court  said : 
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The  doctrine  of  ejusdem  generis  is  as  rock-ribbed  in  the 
law  of  this  state  as  any  principle  ever  announced.  As  applied 
to  penal  statutes  especially,  it  is  only  a  humane  doctrine,  and 
accentuates  the  wisdom  of  the  fathers  when  they  objected  to 
being  punished  for  offenses  which  had  not  been  declared  to 
be  offenses  by  the  law.  It  obserres  the  respective  rights  of 
the  different  co-ordinate  branches  of  the  government,  by  re- 
quiring the  legislature  to  enact  laws  and  the  judiciary  to 
enforce  but  not  create  the  laws — ^not  even  by  construction. 
Baseball  does  not  belong  to  the  same  class,  kind,  species  or 
^enus  as  horseracing,  cock-fighting,  or  card-playing.  It  is 
to  America  what  cricket  is  to  England.  It  is  a  sport  or 
athletic  exercise,  and  is  commonly  called  a  game,  but  it  is 
not  a  gambling  game  nor  productive  of  immorality.  In  a 
qualified  sense  it  is  affected  by  chance,  but  it  is  primarily 
and  properly  a  game  of  science,  of  physical  skill,  of  trained 
endurance  and  of  natural  adaptability  to  athletic  skill.  It  is 
a  game  of  chance  only  to  the  same  extent  that  chance  or  luck 
may  enter  into  anything  man  may  do.  But  when  ^^^  chance 
or  luck  is  pitted  against  skill  and  science,  it  is  as  fair  an 
illustration  of  what  will  result  as  any  test  that  could  be  ap- 
plied": Page  535. 

One  of  the  reasons  suggested  for  holding  that  the  statute 
was  not  intended  to  include  baseball  is  that  when  the  Missouri 
statute  was  adopted  in  1835  the  game  was  unknown.  The 
same  reason  applies  with  almost  as  much  force  to  our  statute. 
which  was  adopted  in  1855.  Until  very  recently  there  has 
been  more  or  less  controversy  as  to  the  early  history  and 
origin  of  baseball,  some  contending  that  it  is  only  a  modified 
form  of  the  English  game  of  ''rounders."  In  order  to  settle 
the  dispute  a  special  baseball  commission  was  appointed,  con- 
sisting of  a  number  of  eminent  men.  Their  report  was  pub- 
lished in  1907,  and  the  commission,  after  full  investigation, 
unanimously  decided  that  baseball  is  distinctively  an  American 
game ;  that  it  originated  in  Cooperstown,  New  York,  in  1839, 
and  that  the  first  scheme  for  playing  it  was  the  invention  of 
General  Abner  Doubleday,  who  afterward  graduated  from 
West  Point  and  achieved  honorable  distinction  in  the  Civil 
War.  The  rules  of  the  game  as  first  published  by  the  Knick- 
erbocker Club  of  New  York  in  1845  differ  only  in  a  few  minor 
details  from  those  of  the  modern  game.  Baseball  was  first 
played  by  regular  clubs  in  1845,  and  while  it  had  begun  to 
attract  attention  in  the  "fifties,"  it  did  not  become  a  common 
form  of  sport  or  exercise  and  was  not  generally  played  until 
1865.    The  first  professional  club  was  organized  for  playing 
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it  in  1868:  Rep.  Special  Baseball  Com.,  Spalding's  Official 
Baseball  Guide  for  March,  1908 ;  3  Encyclopedia  Britannica, 
9th  ed.,  p.  406 ;  74  Cent.  Mag.  307-319. 

Horseracing  and  cock-fighting,  two  of  the  games  or  sports 
specifically  mentioned  in  the  statute  under  consideration,  are 
recognized  everywhere  as  immoral  in  their  tendency,  and  are 
generally  accompanied  by  gambling  and  rowdyism;  and  the 
most  common  form  of  gambling  is  by  card-playing.  The 
particular  words  '^^^  of  the  statute  create  a  class  or  species 
of  games  which,  in  the  popular  mind,  are  associated  with 
gambling.  Baseball,  on  the  other  hand,  is  looked  upon  as 
entirely  devoid  of  this  and  like  objectionable  features.  It  is 
not  in  any  sense  a  gambler's  game.  The  youth  of  the  land 
are  encouraged  by  teachers  and  parents  to  become  proficient 
in  it,  as  an  athletic  sport  healthful  to  mind  and  body.  Its 
popularity,  however,  is  due  largely  to  the  fact  that  it  is 
spectacular,  and  brings  more  enjoyment  to  those  who  witness 
it  than  to  the  players  themselves.  This  and  its  freedom  from 
all  immoral  tendencies  have  made  it  the  acknowledged  national 
sport,  a  game  the  popular  interest  in  which  continues  unvary- 
ing, leveling  all  class  distinctions.  There  is  no  doubt  that 
during  the  past  thirty  years  it  has  attracted  as  spectators 
more  people  in  the  aggregate  than  all  other  outdoor  sports 
combined,  and  at  the  same  time  it  has  aroused  in  people 
unable  to  attend  it  the  most  intense  interest  and  enthusiasm. 
No  one  would  think  of  placing  it  in  the  same  category  with 
horseracing,  cock-fighting  and  card-playing. 

It  is  within  the  power  of  the  legislature  to  make  the  play- 
ing of  baseball  on  Sunday  a  misdemeanor,  but  if  such  be 
the  purpose  apt  words  can  readily  be  employed  which  will 
express  that  intention  and  leave  no  room  for  doubt.  It  is 
not  the  province  of  the  courts  to  legislate  or  to  decide  the 
question  of  the  propriety  or  impropriety  of  legislative  action. 
We  can  only  declare  at  this  time  that  the  statute  in  question 
does  not  prohibit  the  playing  of  baseball  on  the  first  day  of 
the  week,  commonly  called  Sirnday. 

The  judgment  is  reversed. 


Playing  Baseball  an  Sunday  may  be  made  criminal  by  the  legiBlatiire: 
See  the  note  to  Booth  v.  People,  78  Am.  St.  Rep.  264.  But  a  statute 
making  it  a  misdemeanor  to  be  guilty  of  horseracing,  cock-fighting, 
or  playing  at  cards  or  games  of  any  kind  on  Sunday  does  not  include 
the  game  of  baseball:  Ex  parte  Neet,  157  Mo.  527,  80  Am.  St.  Bep. 
638.  That  the  playing  of  baseball  is  not  a  nuisance  per  se,  see  Spiker 
V.  Eikenberry,  135  Iowa,  79,  124  Adl  St.  Bep.  259. 
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STATE  V.  BBVILL. 

[79  Kan.  524,  100  Pac.  476.] 

PEBJUBT — Judgment  of  Acquittal  In  Action  Wbere  Oom- 
mitted. — In  a  prosecution  for  perjarj  the  judgment  of  acquittal  in 
the  cause  in  which  the  perjury  was  committed  is  not  admissible  to 
proYe  the  defendant's  innocence,     (p.  346.) 

PEBJUBT — Judgment  of  Acquittal  in  Action  Where  Com- 
mitted.— A  party  cannot,  after  securing  an  acquittal  by  perjury,  suc- 
cessfully plead  such  acquittal  in  bar  of  a  prosecution  for  the  perjury 
80  committed,     (p.  346.) 

(Syllabi  by  the  court.) 

Fred  S.  Jackson,  attorney  general,  and  Ed  J.  Fleming, 
oounty  attorney,  for  the  state. 

C.  T.  Atkinson,  for  the  appellant. 


BENSON,  J.  The  defendant  was  convicted  of  perjury 
in  giving  testimony  on  the  trial  of  an  action  against  him  for 
illegal  fishing.  He  pleaded  the  acquittal  upon  the  former 
charge  in  bar  of  the  prosecution  for  perjury.  The  plea  was 
overruled,  and  this  is  the  ruling  complained  of.  Counsel  for 
appellant  states  the  question  presented  thus:  ''Can  a  defend- 
ant charged  'with  illegal  fishing  and  acquitted  by  a  jury  on 
his  own  testimony  and  that  of  others  afterward  be  prosecuted 
for  perjury  alleged  to  have  been  committed  by  him  on  the 
first  trial  by  which  his  acquittal  was  secured  T' 

The  perjury  alleged  in  the  information  was  in  testifying 
to  various  collateral  matters  material  to  the  issue  then  pre- 
sented ;  among  others,  that  the  defendant ' '  did  not  place  any 
of  the  hoop  nets  in  said  Walnut  river,  that  they  [he]  did  not 
on  the  morning  of  August  ^^*  1st  raise  a  hoop  net  from  the 
said  river,  and  did  not  take  any  fish  from  any  hoop  nets  in 
said  river." 

In  United  States  v.  Butler,  38  Fed.  498,  and  Cooper  v. 
Commonwealth,  106  Ky.  909,  90  Am.  St.  Rep.  .275,  51  S.  W. 
789,  59  S.  W.  524,  45  L.  R.  A.  216,  where  there  was  an 
identity  between  the  charge  made  on  the  former  trial  and 
the  facts  denied  in  the  testimony  given,  pleas  of  former  ac- 
quittal were  sustained.  Here  the  circumstances  related  in 
the  false  testimony  were  collateral  to  the  charge,  and  not  a 
denial  of  the  charge  itself,  and  the  case  falls  within  the 
decision  in  State  v.  Williams,  60  Kan.  837,  58  Pac.  476,  where 
the  distinction  is  shown  between  cases  where  the  testimony 
given  and  the  issues  tried  were  identical  and  a  case  where 
the  false  testimony  relates  to  merely  collateral  facts. 
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We  do  not,  however,  wish  to  be  understood  as  holding  that 
if  there  had  been  an  identity  of  his  testimony  with  the  precise 
charge,  that  is,  if  he  had  sworn  that  he  did  not  take  fish 
illegally  or  that  he  did  not  take  fish  at  all,  as  charged,  that 
the  plea  would  have  been  a  bar.  As  stated  in  the  Williams 
case,  the  doctrine  of  the  decisions  holding  that  a  person  could 
not  be  convicted  of  perjury  in  swearing  to  a  state  of  facts 
which  a  jury  in  another  case  had  found  to  be  true  is  repudiated 
in  other  courts,  in  opinions  there  cited.  A  party  cannot,  after 
securing  an  acquittal  by  perjury,  successfully  plead  such  ac- 
quittal in  bar  of  a  prosecution  for  the  perjury  so  committed. 
His  immunity  from  punishment  for  crime  must  not  be  made 
to  depend  on  the  accomplishment  of  his  purpose  in  commit- 
ting it. 

''The  general  proposition  that  one  can  escape  punishment 
for  perjury,  because  he  succeeded  in  inducing  a  jury  to 
credit  his  false  testimony,  is  supported  neither  by  authority 
nor  by  reason.  If  he  could,  then  it  is  true  ....  that  the 
law  encourages  parties,  particularly  respondents  in  criminal 
cases,  to  perjure  themselves":  People  v.  Albers,  137  Mich. 
678,  100  N.  W.  908. 

The  judgment  is  af&rmed. 


For  AuihoritieB  upim  the  Question  Decided  in  the  Principal  Case, 
the  note  to  Mitchell  ▼  State,  103  Am.  St.  Bep.  29. 


BASTE  v.  PAOLA  REFINING  COMPANY. 

[79  Kan.  755,  101  Pac.  658.] 

BE80I8SI0K— Time  Witbin  Whidi  miut  bo  lCade.—The  merB 
question  of  how  much  time  a  party  to  a  contract  has  permitted  to 
elapse  is  not  necessarily  determinative  of  his  right  to  rescind;  the 
important  consideration  is  whether  the  period  has  been  long  enough 
to  result  in  prejudice  to  the  other  party.  (By  the  editor.)  (pp.  347. 
348.) 

BESCI8SI0N— Bestoration  of  Prior  Status. — The  mle  that  he 

who  seeks  the  rescission  of  a  contract  must  restore  in  specie  what- 
ever he  has  received  under  it  is  one  of  justice  and  equity,  not  of 
procedure — of  substance,  not  of  form — and  must  be  reasonably  con- 
strued and  applied.  All  that  is  necessary  is  that  the  one  party  shall 
be  placed  in  substantially  his  original  situation,  and  that  the  other 
shall  derive  no  unconscionable  advantage  from  his  condaet.     (p.  348.) 

RESCISSION  OF  OIL  LEASE—Placing  in  Stata  Quo.— An 
action  for  the  rescission  of  the  purchase  of  an  oil  lease  on  the  ground 
of  fraud  is  not  necessarily  defeated  by  the  fact  that  the  plaintiff  has 
used  up  a  quantity  of  the  oil  which  he  has  received  from  the  prop- 
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arty.  Althoagh  bj  his  own  act  he  has  rendered  impossible  the  restora- 
tion in  specie  of  all  that  he  has  received  in  the  transaction,  he  may 
be  granted  relief  upon  payment  of  its  value  when  substantial  justice 
will  be  thereby  promoted,     (p.  348.) 

(Syllabi  by  the  eonrt  unless  stated  to  be  by  the  editor.) 

Alpheus  Lane  and  Crane  &  Woodbum  Brothers,  tor  the 
plaintifb  in  error. 

J.  E.  Maxwell  and  Frank  M.  Sheridan,  for  the  defendant 
in  error. 

^■»  MASON,  J.  The  Paola  Refining  Company  bought  an 
03  lease  of  A.  J.  Basye  and  others.  Aifterward,  claiming  that 
it  had  been  led  to  make  such  purchase  by  fraudulent  repre- 
sentations as  to  the  quantity  of  oil  produced,  it  sued  to  rescind 
the  transaction,  and  recovered  a  judgment,  from  which  the 
defendants  prosecute  error. 

The  contention  is  made  that  the  petition,  which  was  at- 
tacked only  by  an  objection  to  the  introduction  of  evidence 
nnder  it,  w.a8  fatally  defective  in  that  it  did  not  state  that 
the  plaintiff  relied  upon  the  representations  referred  to  or 
that  it  suffered  any  injury  thereby.  The  petition  does  say, 
however,  that  the  plaintiff  believed  that  the  representations 
were  true,  and  so  believing  ^"^  entered  into  the  contract  of 
purchase,  and  this  sufficiently  implies  a  reliance  upon  them. 
And  an  injury  is  the  necessaiy  result  of  the  purchase  of  such 
property  in  reliance  upon  false  representations  of  its  pro- 
ductive value.  In  such  a  case  the  question  is  not  whether  the 
thing  obtained  is  worth  what  was  paid  for  it,  but  whether  it 
is  worth  what  it  was  held  out  to  be — ^whether  the  buyer  ob- 
tained what  he  bargained  for. 

The  CQurt  found  that  the  plaintiff  discovered  the  true 
capacity  of  the  property  purchased  some  six  weeks  before  it 
brought  its  action,  and  in  the  meantime  continued  to  use 
the  oil  produced,  which  it  did  not,  and  of  course  could  not, 
restore  to  the  defendants,  although  it  offered  compensation 
therefor.  The  defendants  maintain  that  whatever  right  to 
rescind  may  ever  have  existed  was  forfeited  by  the  failure  to 
assert  it  sooner,  and  that  rescission  could  not  be  had  in  any 
event  because  the  plaintiff  by  its  own  act  had  made  it  impos- 
sible to  restore  what  it  had  received  under  the  contract. 

Whether  the  delay  in  moving  in  the  matter  was  under  all 
the  circumstances  so  great  as  to  amount  to  a  bar  was  a  fair 
matter  for  the  consideration  of  the  trial  court,  and  no  reason 
is  seen  to  disturb  the  conclusion  reached.  The  mere  question 
of  how  much  time  was  permitted  to  elapse  is  not  necessarily 
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determinative.  The  important  eongideration  is  whether  the 
period  was  long  enough  to  result  in  a  prejudice  to  the  other 
party.  No  change  in  the  condition  of  the  parties  or  in  their 
relation  with  each  other  is  shown  to  have  takea  place  in  the 
interval,  except  for  the  use  of  the  oil,  and  that  is  a  matter 
for  which  compensation  could  be  readily,  accurately  and  fully 
made. 

The  same  consideration  destroys  the  force  of  the  argument 
based  upon  the  necessity  of  a  restoration  of  the  prior  status. 
The  rule  that  he  who  seeks  the  rescission  of  a  contract  must 
restore  in  specie  whatever  he  has  received  under  it  is  one  of 
justice  and  equity,  ^*''  not  of  procedure — of  substance,  not  of 
form — and  must  be  reasonably  construed  and  applied.  All 
that  is  necessary  is  that  the  one  party  shall  be  placed  in  sub- 
stantially his  original  situation  and  that  the  other  shall  derive 
no  unconscionable  advantage  from  his  conduct.  Gases  may 
doubtless  be  found  in  which  the  rule  has  been  pressed  beyond 
its  just  limits.  Its  true  scope  is  well  indicated  in  Wright  v. 
Dickinson,  67  Mich.  580,  11  Am.  St.  Rep.  602,  35  N.  W.  164, 
in  these  words: 

"Must  he  [plaintiff]  place  the  defendants  in  statu  quot 
Thait  is  impossible. 

**  Plaintiff  entered  into  the  contract  in  good  faith,  paid  his 
money  according  to  the  agreement,  and  went  on  and  severed 
one  hundred  and  fifty  thousand  feet  of  pine,  the  timber  which 
he  bought  for  the  purpose  of  manufacturing  into  lumb». 
He  cannot  restore  the  severed  trees.  It  is  impossible  for  him 
to  restore  the  property  in  the  same  condition  it  was  in  when 
he  received  it.  The  law  does  not  require  impossibilities  to  be 
performed.  The  only  thing  he  can  do  is  to  restore  its  money 
equivalent,  and  that  he  offers  to  do. 

"In  cases  where,  acting  in  good  faith,  property  has  been 
so  changed  or  lost  that  it  cannot  be  restored  in  specie,  and 
where  its  value  is  capable  of  being  ascertained,  a  party 
entitled  to  may  rescind  a  contract,  although  he  cannot  place 
the  other  party  in  statu  quo.  That  is  the  law  of  reason,  and 
it  is  the  law  of  justice.  If  the  current  of  authority  is  the 
other  way,  based  upon  technicalities,  I  cannot  yield  my  assent 
to  the  doctrine. 

"As  no  rule  of  property  is  involved,  and  as  the  rights  of 
the  parties  can  be  settled  and  determined  in  this  equitable 
action,  I  must  hold  that  the  learned  judge  erred  in  excluding 
the  testimony  offered":  Page  589.  See,  also,  Hale  v.  Kob- 
bert,  109  Iowa,  128,  80  N.  W.  308;  Erichson  v.  Fisher,  51 
Minn.  300,  53  N.  W.  638;  Hilton  v.  Advance  Thrasher  Co., 
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8  S.  D.  412,  66  N.  W.  816;  Downer  v.  Smith,  32  Vt.  1,  76  Am. 
Dec.  148;  Hoops  v.  Fitzgerald,  204  111.  325,  68  N.  E.  430; 
Brown  V.  Nonnan,  65  Miss.  369,  7  Am.  St.  Rep.  663,  4  South. 
293. 

Objections  made  to  some  of  the  testimony  do  not  require 
*"*  to  be  examined,  there  having  been  other  evidence  suffi- 
cient to  support  the  judgment.  Further  assignments  of  error 
have  been  examined,  but  are  not  thought  to  require  special 
mention.    The  judgment  is  affirmed. 

Benson,  J.,  not  sitting,  having  been  of  counsel. 


Tlie  Bight  of  One  of  the  PartieB  to  Beseind  a  Contract  is  discussed 
with  reference  to  his  duty  to  place  the  other  in  statu  quo  in  Wright 
v.  Dickinson,  67  Mich.  580,  11  Am.  St.  Bep.  602;  Merchants'  etc.  Sav. 
Bank  v.  Fraze,  9  Ind.  App.  161,  53  Am.  St.  Bep.  341;  Northampton 
Nat.  Bank  t.  Smith,  169  Mass.  2^81,  61  Am.  St.  Bep.  283;  Wilcox  ▼. 
San  Jose  Fruit  Packing  Co.,  113  Ala.  519,  59  Am.  St.  Bep.  135;  Cowan 
▼.  Fairbrother,  118  N.  C.  406,  54  Am.  St.  Bep.  733;  Dunbar  v.  Amer- 
ican etc.  Tel.  Co.,  224  111.  9,  115  Am.  St.  Bep.  132;  Mundt  v.  Simp- 
kins,  81  Neb.  1,  129  Am.  St.  Bep.  670.  In  an  equitable  action  for 
rescission  on  the  ground  of  fraud  it  is  not  indispensable  that  the 
complainant  be  able  to  place  the  defendant  in  statu  quo  in  those 
cases  where  it  will  not  be  inequitable  to  permit  a  rescission  without 
so  doing:  Brown  v.  Norman,  65  Miss.  369,  7  Am.  St.  Bep.  663;  Pheniz 
Iron  Works  Co.  t.  McEvony,  47  Neb.  228,  53  Am.  St.  Kep.  527.  As 
to  the  time  within  which  rescission  must  be  made,  see  Campbell 
T.  Boddy,  44  N.  J.  Bq.  244,  6  Am.  St.  Bep.  889;  Arnold  v.  Hagerman, 
45  N.  J.  Bq.  186,  14  Am.  St.  Bep.  712;  Union  Stockyard  etc.  Co.  ▼. 
Mallory  etc.  Co.,  157  HI.  554.  48  Am.  St.  Bep.  341;  Truxton  v.  Fait 
*  Slagle  Co.,  1  Penne.  (Del.)  483.  73  Am.  St.  Bep.  81;  Boles  v. 
MerriU,  173  Mass.  491,  73  Am.  St  Bep.  308. 
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SUCCESSION  OF  STAUB. 

[123  La.  119,  48  Sonth.  766.] 

WnJjS— <Hft  to  City  Insane  Asylum  that  Ceases  to  Bxist. — 

A  bequest  of  a  specified  sum  ''to  the  City  Insane  Asylum"  is  to  the 
city  for  the  benefit  of  the  insane  falling  to  its  charge,  and  does  not 
lapse  because  prior  to  the  death  of  the  testator  the  city  eeases 
permanently  to  care  for  its  insane  at  that  institution,  but  cares  for 
them  temporarily  at  other  places  until  they  can  be  sent  to  the  state 
asylum,     (pp.  350-352.) 

John  Fowle  Crosby  Waldo,  assistant  city  attorney,  for  the 
appellant. 

Felix  Jonathan  Dreyfous  and  Alfred  David  Danziger,  for 

the  appellee. 

*i»  PROVOSTY,  J.  Mrs.  Anna  Staub  made  her  will  in 
1881,  and  died  in  1908.  She  instituted  the  Little  Sisters  of 
the  Poor  her  residuary  legatee,  and  made  a  bequest  of  ^**^  one 
thousand  dollars  to  her  sister  in  law,  and  added  that,  should 
her  sister  in  law  die  before  her,  **then  the  legacy  of  one  thou- 
sand dollars  shall  accrue  to  the  below-named  insane  asylum. 

**To  the  City  Insane  Allium  I  give  and  bequeath  two  thou- 
sand dollars." 

This  bequest  is  contested  on  the  ground  that  the  asylum 
ceased  to  exist  before  the  death  of  the  testatrix  and  that  the 
legacy  had  consequently  lapsed. 

At  the  time  this  will  was  made  the  law  required,  as  it  has 
done  siQce  and  does  now,  that  the  insane  falling  to  the  charge 
of  the  public  should  be  sent  to  the  State  Insane  Asylum  at 
Jackson,  Louisiana.  But  at  that  time  the  city,  for  some  reason 
not  explained,  sent  none  of  her  insane  to  Jackson,  but  cared 
for  th^n  herself.    She  kept  them  in  one  of  the  wings  of  an 

(350) 
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old  ramshackle  iron  structure  beloBging  to  the  United  States 
government,  which  had  been  used  at  one  time  as  a  marine 
hospital,  but  which  for  years  had  been  abandoned  by  the 
goYemment  and  left  to  shift  for  itself.  Whether  this  use  of 
the  building  was  with  the  permission  of  the  government,  or 
even  by  virtue  of  any  city  ordinance,  the  record  does  not  show. 
The  inference  would  be  that  the  whole  arrangement  was  a 
mere  expedient,  or  makeshift,  resorted  to  by  the  city  officer  to 
whose  department  this  branch  of  the  public  service  belonged, 
on  his  own  initiative.  And  this  is  all  the  more  probable,  con- 
sidering that  the  arrangement  was  put  an  end  to  by  one  of 
the  district  judges  of  the  city,  who  at  the  instance  of  a  private 
citizen  went  to  the  place,  examined  all  the  inmates,  committed 
to  Jaekson  all  those  found  insane,  some  sixty,  and  released  the 
rest,  some  thirty.  This  was  in  September,  1882.  Such  as  the 
place  was,  however,  it  was  popularly  known  as  the  **City  In- 
sane Asylum."  Thereafter,  and  until  the  completion  of  the 
House  of  Detention  in  1902,  those  of  the  indigent  insane  who 
were  not  sent  to  the  Jackson  Asylum  were  ^*^  kept  at  the 
Louisiana  Setreat  and  in  the  city  jail.  As  many  were  kept 
at  the  Louisiana  Retreat  as  that  institution  could  receive  or 
the  city  afford  to  pay  for.  The  rest  were  kept  at  the  city  jail. 
In  the  construction  of  the  House  of  Detention,  the  lower  story 
of  one  of  the  wings  was  specially  designed  for  the  insane,  and 
is  put  to  that  use.  But  it  has  proved  inadequate,  and  the 
Louisiana  Retreat  continues  to  be  utilized  to  its  limit,  and, 
oftener  than  not,  a  surplus  have  to  be  temporarily  harbored 
at  the  jail.  The  testimony  shows  that  the  city  has  always 
had,  and  is  likely  always  to  have,  in  her  charge,  a  large  num- 
ber of  the  unfortunates. 

The  case  here  presented  is  assimilated  by  the  learned  coun- 
sel for  the  executrix  to  that  of  City  of  New  Orleans  v.  Hardie, 
43  La.  Ann.  251,  9  South.  12,  where  the  legacy  was  made  in 
these  words:  **To  the  support  of  asylums,  in  the  faith  of  the 
Protestant  religion,  especially  devoted  to  the  care  of  the  aged 
persons,"  and  where  the  court  found  that  the  legacy  had 
lapsed  because  the  intended  legatee  was  some  institution 
which  the  testator  supposed  would  be  in  existence  at  the 
date  of  his  death,  and  none  such  proved  to  be  then  in  ex- 
istence. The  difference  between  that  case  and  the  one  at  bar 
is  that  a  legacy  to  an  asylum  conducted  by  the  city  as  a  part 
of  the  ordinary  administration  of  her  affairs,  by  whatever 
name  such  asylum  may  be  popularly  known,  cannot  possibly 
be  construed  into  a  legacy  to  a  nonexisting  institution,  since 
it  is  necessarily  to  the  city  for  the  benefit  of  the  insane  falling 
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to  her  charge.  As  was  observed  in  the  Fink  and  Vance  cases, 
12  La.  Ann.  301,  and  36  La.  Ann.  559,  the  legacy  is  not  to 
the  building  in  which  the  insane  are  housed.  Mrs.  Staab  did 
not  institute  as  her  legatee  the  old  building,  belonging  to  the 
United  States  Government,  in  which,  for  all  we  know,  the 
city  and  her  charges  were  mere  squatters,  but  ^^  manifesUy 
intended  that  her  charity  should  be  administered  by  the  city 
for  the  benefit  of  the  unfortunate  insane  in  the  charge  of  the 
city.  A  legacy  to  the  city  jail  would  not  lapse  because  the 
old  jail  had  been  torn  down  and  a  new  one  constructed. 
The  only  change  that  was  brought  about  by  the  discontinuance 
of  the  old  so-called  City  Asylum  was  that  the  insane  have 
since  then  been  kept  in  a  different  place.  Had  Mrs.  Straub 
died  immediately  after  having  made  her  will,  the  legacy 
would  have  been  received  and  administered  by  the  city  for  the 
benefit  of  the  indigent  insane  falling  to  her  charge,  and  pre- 
cisely the  same  thing  occurs  now.  The  legacy  is  received  and 
administered  by  the  city  for  the  benefit  of  the  indigent  in- 
sane falling  to  her  charge.  The  place  where  these  intended 
beneficiaries  are  taken  care  of  is  of  no  consequence.  What  dif- 
ference it  would  make  if  the  evidence  showed  that  since  the 
discontinuance  of  the  so-called  asylum  there  had  not  been, 
and  it  was  not  likely  there  ever  would  be,  any  insane  to  be 
taken  care  of  by  the  city,  is  a  question  needless  to  be  con- 
sidered, since  the  evidence  shows  that  such  a  contingency  is 
entirely  improbable. 

A  point  is  sought  to  be  made  of  the  circumstance  that  the 
city  had  permanent  charge  of  the  insane  while  the  so-called 
Ci^  Insane  Asylum  existed,  whereas  since  then  she  has  had 
charge  of  them  only  temporarily,  until  she  can  transfer  them 
to  Jackson.  But  we  take  it  to  be  plain  that,  the  legacy  being 
for  the  benefit  of  the  insane  in  the  care  of  the  city,  irrespective 
of  individuals,  it  can  make  no  difference  whether  the  partic- 
ular patients  are  to  spend  one  day  or  their  entire  lives  in  the 
hospital,  so  long  as  the  supply  of  them  is  constant  and  unfail- 
ing, which  the  evidence  shows  is  the  case. 

The  following  note  of  Jarman  on  Wills,  fourth  American 
edition,  page  452,  is  quoted  in  the  brief  of  the  learned  coun- 
sel for  the  executrix:  ^^  **The  inclination  of  the  courts  is 
favorable  to  cy  pres  execution ;  but  this  will  not  be  done  where 
the  gift  is  clearly  to  a  charitable  instituiton,  by  name,  which 
had  ceased  to  exist  before  the  testator's  death." 

We  have  not  been  able  to  get  the  decision  upon  which  this 
note  is  founded.  Doubtless,  upon  examination,  the  legatee 
there  in  question  will  be  found  to  have  been  some  autonomous 
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institution,  and  the  case,  therefore,  to  be  analogous  to  that  of 
Hardie's  case  (43  La.  Ann.  251,  9  South.  12) ;  in  other  words, 
that  the  legatee  was  a  distinct  legal  equity,  capable  of  receiv- 
ing by  testament  at  the  time  the  will  was  made,  but  which 
had  gone  out  of  existence  by  the  time  the  testator  died.  It 
will  be  noted  that  the  text  to  which  said  note  is  appended 
would  justify  a  construction  very  much  more  latitudinarian 
than  any  that  can  be  necessary  for  sustaining  the  legacy  in  the 
instant  case,  or  even  for  sustaining  such  a  legacy  as  that  in 
the  Hardie  case  (3  La.  Ann.  251,  9  South.  12). 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
testamentary  executrix  of  Mrs.  Anna  Staub,  deceased,  pay 
to  the  city  of  New  Orleans  the  legacy  of  three  thousand  dol- 
lars contained  in  the  will  of  the  said  deceased  in  favor  of  the 
City  Insane  Asylum  of  the  said  city,  to  be  applied  to  the  uses 
named  in  the  said  will ;  the  succession  to  pay  all  costs. 


The  Lap$e  of  a  Te»iameniary  Gift  to  an  Institution  of  a  charitable 
character  which  ceases  to  exist  before  the  death  of  the  testator  is  con- 
sidered in  Stratton  v.  Phjsio-Medical  College,  149  Mass.  505,  14 
Am.  St.  Bep.  442:  Gladding  t.  Saint  Matthew's  Church,  25  B.  I. 
62S,  105  Am.  St.  Bep.  904;  Snider  v.  Snider,  70  S.  C.  655,  106  Am. 
St.  Bep.  754. 


TOWN  OF  MARKSVILLE  ▼.  WORTHY. 

[123  La.  432,  49  South.  11.] 

MUMIOXPAL  OOBFO&ATIOK— Power  to  Penalise  Oard-play- 
inf. — ^Playing  cards  for  money  has  not  been  denounced  as  unlawful 
bj  the  statutes  of  this  state^  except  when  such  gambling  is  carried 
on  in  or  in  view  of  a  public  highway  or  street.  A  town  charter  which 
contains  no  delegation  of  power  to  suppress  gambling,  but  confers 
merely  the  right  "to  remove  nuisances,"  does  not  warrant  the  enact- 
«ient  of  an  ordinance  penalizing  the  playing  of  cards  for  money  im 
any  and  all  places  within  the  corporate  limits,     (p.  355.) 

(Syllabus  by  the  court.) 

Coco,  Couvillon  &  Coco,  for  the  appellants. 

William  Harris  Peterman  and  Tucker  Horatio  Couvillon, 
for  the  appellee. 


LAND,  J.  Defendants  are  charged  with  and  arrested 
for  playing  cards  for  money,  in  violation  of  an  ordinance  of 
the  town  council  of  Marksville  of  date  January  6,  1909,  and 
reading  in  part  as  follows,  to  wit:  **Be  it  resolved  that  after 
the  1st  of  February  next,  it  shall  be  unlawful  for  any  person 
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or  persons  to  gamble  at  cards,  dice  or  any  other  game  or 
device,  in  any  hotel,  saloon  or  any  public  place  of  business,  or 
in  any  private  residence,  in  the  limits  of  the  corporation." 

Defendants  filed  a  plea  admitting  the  fact  that  th^  were 
engaged  in  a  game  of  cards  for  money  on  February  2,  1909, 
aa  charged,  and  were  arrested  therefor,  but  assailing  the  said 
ordinance  as  unconstitutional,  ultra  vires  and  illegal,  for  the 
reason  "that  the  constitution  has  delegated  to  the  l^^ature 
alone  the  power  of  suppressing  gambling  and  penalizing  the 
same,  and  the  said  town  council  usurps  the  power  of  the  legis- 
lature when  it  attempts  to  do  so." 

The  plea  was  overruled,  the  defendants  were  tried  and 
found  guilty,  and  each  of  them  sentenced  to  pay  a  fine  of  ten 
dollars,  and  in  default  of  the  payment  thereof  to  be  incar- 
cerated in  jail  for  the  period  of  four  days.  The  defendants 
have  appealed. 

Act  No.  82,  page  69,  of  1885,  amending  the  act  incorporat- 
ing the  town  of  Marksville,  '***  confers  upon  the  mayor  and 
board  of  aldermen  **the  power  to  remove  all  nuisances,"  and 
''to  prescribe  fines  for  all  breaches  of  the  by-laws  of  said 
town."  The  town,  ako,  by  the  terms  of  this  act,  is  invested 
with  "the  powers  that  are  prescribed  by  law  for  the  govern- 
ment of  corporations  in  general." 

The  record  does  not  disclose  what  kind  of  a  card  game  the 
defendants  were  playing,  or  in  what  particular  place  the 
game  was  played.  It  is  stated  in  brief  of  appellants  that  the 
game  was  "draw  poker,"  and  the  place  a  private  room  in  a 
building  occupied  as  a  saloon.  Counsel  for  the*  prosecution 
states  that  the  game  was  played  in  a  pool-room,  which  is  a 
public  place. 

The  defendants  were  convicted,  as  charged,  "for  playing 
cards  for  money  within  the  corporate  limits  of  the  town  of 
Marksville,"  and  on  their  admission  of  the  facts  as  set  forth 
in  the  charge.  Hence  there  is  nothing  to  show  that  the  de- 
fendants were  gambling  in  a  public  place. 

All  the  authorities  cited  in  behalf  of  the  plaintiff  refer  lo 
gambling-houses,  or  to  gambling  in  public  places.  It  has  been 
held  in  several  cases  that  a  municipality  may  pass  an  ordinance 
prohibiting  gambling  games  denounced  by  the  statutes  of  the 
state :  City  of  Monroe  v.  Hardy,  46  La.  Ann.  1232,  15  South. 
696;  New  Orleans  v.  Collins,  52  La.  Ann.  973,  27  South.  532. 

The  charter  confers  no  powers  on  the  town  of  Marksville  to 
suppress  gambling  eo  nomine.  "The  x>ower  to  remove  all 
nuisances"  does  not  include  the  power  to  suppress  acts  merely 
vicious  and  inunoral.    There  is  no  general  state  law  which 
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prohibits  playing  cards  for  money.  Act  No.  69,  page  108,  of 
lSS6j  makes  it  unlawful  to  gamble  with  dice  or  cards  on  or 
in  view  of  public  highways  or  streets.  In  State  v.  Dobard,  45 
La.  Ann.  1412,  14  South.  253,  it  was  held  that  under  the 
general  power  **to  suppress  all  nuisances"  the  council  of  the 
city  of  New  Orleans  ^^^  had  the  right  to  penalize  the  sale  of* 
lotteiy  tickets,  already  made  unlawful  by  the  laws  of  the 
state.  But  in  City  of  Shreveport  v.  Maloney,  107  La.  193,  31 
South.  702,  this  court  declared  null  and  void  and  ultra  vires 
an  ordinance  against  betting  on  horseraces  through  the 
medium  of  turf  exchanges.  At  that  time  gambling  on  horse- 
races had  not  been  made  unlawful  by  state  legislation.  The 
court  adopted  the  view  that  under  article  188  of  the  constitu- 
tion of  1898  the  duty  to  suppress  gambling  was  primarily  con- 
fided to  the  legislature. 

Act  No.  136,  section  15,  page  231,  of  1898,  conferred  on 
municipalities  organized  under  or  adopting  thei  provisions  of 
that  statute  the  power  to  '^  prohibit  games,  gambling-houses 
and  rooms,  and  to  provide  for  the  punishment  of  persons 
engaged  in  the  same." 

In  Town  of  Euston  v.  Perkins,  114  La.  851,  38  South.  583, 
it  was  held  that  Act  No.  136,  page  224,  of  1898,.  was  con- 
stitutional. The  town  of  Marksville  has  never  adopted  the 
prdvisions  of  this  act,  but  has  retained  its  old  charter  adopted 
at  a  time  when  no  form  of  gambling  was  unlawfid  except 
banking  games,  such  as  faro.  It  may  be  taken  for  granted 
that  the  lawmakers  of  1855  had  no  intention  whatever  to  vest 
in  the  town  of  Marksville  the  power  to  suppress  all  forms  of 
gambling  for  money,  whether  in  public  or  in  private. 

Gambling  per  se  was  not  an  indictable  offense  at  common 
law.  The  municipal  police  power  over  gambling  and  gam- 
bling houses  is  dependent  upon  the  charter  or  general  laws : 
28  Cyc.  713,  714. 

Our  conclusion  is  that  the  ordinance  is  illegal  and  ultra  vires 
in  80  far  as  it  penalizes  the  playing  of  cards  for  money.  It  is 
not  pretended  that  the  defendants  were  keeping  a  gambling- 
house  or  were  gambling  in  public  view. 

It  is  therefore  ordered  that  the  sentences  appealed  from  be 
amiulled,  avoided  and  reversed,  '**•  and  that  the  defendants 
be  discharged  without  day,  and  that  the  town  of  Marksville 
pay  costs  in  both  courts. 


The  Power  Delegated  to  a  City  *Ho  "Prevent  and  Suppress  Garnvn^g 
and  gambling-houses,  or  places  where  any  game  in  which  chance  pre- 
dominates is  played  for  anything  of  vaJue,"  authorizes  the  common 
council  to  prevent  the  setting  up  or  keeping  of  any  house  or  place 
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for  the  purpoM  of  oelliBg  lotterj  tiekota  or  eertilieatos  depending 
upon  the  eveiit  of  a  lottery:  Portlmnd  t.  Yiek,  44  Or.  439,  102  Am. 
St.  Bep.  033.  See^  alao^  £z  parU  Kameta,  36  Or.  251,  78  Ajb.  St. 
Bep.  775. 


LEVEET  ▼.  DAILY  STATES  PUBLISHING  COMPANY. 

[123  La.  594,  49  South.  206.] 

UBEIi— StatementB  Selected  firam  Other  Jonmala.— Kaliee  on 
the  part  of  a  pablisher  of  statemente  selected  from  other  jonmaU 
that  are  injariona  to  the  reputation  or  character  of  private  iodi- 
Tidnals  or  pnblie  officials  is  conclusively  inferred  if  the  commnnica- 
tions  are  false  in  fact.  The  good  intentions  of  the  publisher  affect 
onlj  the  question  of  damages,  and,  where  no  special  damages  are 
proven,  the  plaintiff  is  entitled  to  such  damages  on  account  of  in- 
jured feeling  as  must  unavoidably  be  inferred  from  the  nature  of 
the  libel,     (p.  368.) 

LIBEL. — A  Sireeplag  Charge  of  Official  Favocitiam  and  His- 
conduct  leveled  against  the  members  of  a  public  board  without  ex- 
ception necessarily  points  the  finger  of  condemnation  at  every  one  of 
them,  though  none  are  named,  and  if  not  proven  constitutes  a  libel, 
if  the  members  are  known  and  the  publication  is  generally  under- 
stood to  apply  to  them.     (p.  360.) 

UBEK— Tho  "Freedom  of  the  Prew"  Consists  in  a  right,  is  a 
conductor  of  a  newspaper,  to  print  what  he  chooses,  without  previous 
license,  but  subject  to  be  held  responsible  therefor  as  anyone  else 
for  a  similar  publication,     (p.  368.) 

LTBBL, — ^Tho  Ahseneo  of  Aetoal  MaUoo  in  the  publisher  of  a 
libelous  article  on  a  matter  of  public  concern  will  be  considered  in 
mitigation  of  damages,  and,  where  no  special  damages  have  been  sus- 
tained, nominal  damages,  at  least,  will  be  awarded  for  the  purposes 
of  vindication,     (p.  369.) 

(Syllabi  by  the  court.) 

Clegg  ft  Quintero  and  Miller,  Dufour  ft  Dufour,  for  the 
appellant. 

William  Stirling  Parkerson,  for  the  appellees. 

^^  LAND,  J.  This  is  a  suit  for  ten  thousand  dollars  dam- 
ages for  an  alleged  newspaper  libel  against  the  plaintiff  as  a 
member  of  the  board  of  administrators  of  the  Tulane  XTniver- 
sity  of  Louisiana.  The  case  was  tried  before  a  jury,  and  the 
plaintiff  appeals  from  a  verdict  and  judgment  in  favor  of 
the  defendants. 

On  August  15,  1906,  there  appeared  in  the  columns  of  the 
'^ Daily  States,"  a  newspaper  of  general  circulation,  published 
and  edited  in  ^^  the  city  of  New  Orleans  by  the  defendants 
herein,  the  following  article: 
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"AFFAIRS  OP  TULANE  UNIVERSITY. 
*'(Prom  the  'Boston  Herald,'  August  8,  1906.) 

*'  'A  most  unpleasant,  and,  as  it  appears  reprehensible  oon- 
dition  of  affairs  has  been  developed  in  respect  of  Tulane 
University  of  New  Orleans.  The  newspapers  of  the  city  dis- 
cuas  it  with  much  tenderness,  but  there  appears  to  be  a 
practically  unanimous  sentiment  that  the  institution  has  been 
grossly  imposed  upon  and  abused  by  the  management  or  mis- 
management of  its  responsible  officers  of  administration. 
Tnlane  University  is  one  of  the  leading  educational  institu- 
tions of  the  South,  and  it  has  received  endowments  that  give 
promise  of  enhancing  its  importance  if  they  are  prudently 
and  intelligently  managed.  It  has  obtained  from  the  state 
landed  property  in  New  Orleans  which  was  valued,  when 
prices  were  very  much  lower  than  now,  at  $200,000.  It  is 
also  exempted  from  taxation  on  all  property  below  $5,000,000. 
Being  thus  endowed  and  favored  by  the  state,  in  addition  to 
private  endowments  it  had  high  rank  and  promise.  Dr.  E.  A. 
Alderman,  now  president  of  the  University  of  Virginia,  was 
for  several  years  at  its  head,  and  he  ranked  among  the  besrt- 
eqnipped  college  presidents  of  the  country,  and  gave  prestige 
to  the  institution.  It  has  1,500  or  more  students,  and  more 
than  100  instructors. 

**  'During  last  winter  a  movement  was  undertaken  to  ob- 
tain for  it  an  annual  subvention  from  the  state  treasury,  and 
in  ibjM  way  to  raise  it  to  the  position  of  the  State  University. 
Although  there  is  already  at  Baton  Rouge  a  recognized  State 
University,  the  scheme  was,  we  believe,  to  effect  some  kind 
of  union  of  the  two,  making  the  Baton  Rouge  institution  an 
agricultural  and  technical  department  of  the  complete  State 
University.  This  movement  to  officialize  Tulane  University 
led  to  an  investigation  of  its  management  of  the  state  aid 
already  given  to  it.  It  was  discovered  that  it  had  never 
rendered  an  account  concerning  the  use  of  its  endowment, 
given  by  the  state  in  trust,  and  the  press  insisted  that  the 
board  of  management  should  make  a  report  of  its  stewardship. 
The  showing  of  facts  that  was  made  rather  reluctantly  was 
far  from  indicating  that  a  prudent  and  wise  discretion  had 
been  exercised,  and  one  transaction  was  revealed  that  has  the 
qnality  of  a  scandal  and  has  been  visited  with  severe  crit- 
icism. 

**  'There  was  a  certain  parcel  of  improved  property  for 
which  some  time  ago  a  demand  appeared.  A  citizen  offered 
to  purchase  it  for  a  sum  specific  in  order  to  devote  it  to  busi- 
ness purposes.    The  question  to  be  considered,  of  course,  was 
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whether  its  sale  at  the  price  was  advantageous  to  the  univer- 
sity. The  price  was  by  some  not  deemed  sufficient,  in  view  of 
the  fact  that  real  estate  in  that  quarter  was  appreciating 
in  value.  After  protracted  consideration,  in  which  the  person 
offering  to  purchase  showed  a  wholly  conmiendable  purpose  to 
do  what  was  ^^^  fair,  it  was  finally  voted  by  the  board  of 
managers,  with  his  approbation,  that  the  property  should  be 
put  in  the  market  by  advertisement,  he  and  the  board  prac- 
tically agreeing  that  his  proposal  should  rest  in  abeyance 
until  it  should  appear  by  responses  to  the  advertisement 
whether  the  university  could  dispose  of  the  property  to  better 
advantage. 

**  'While  the  subject  was  thus  temporarily  disposed  of,  a 
meeting  of  the  board  was  called  without  any  notification  to 
this  person,  at  which  without  any  notice  of  such  purpose  it 
was  voted  to  lease  the  property  for  a  term  of  ninety-nine  years 
to  a  certain  party  at  an  annual  rate  which  public  opinion 
esteemed  to  be  ridiculously  low,  and  without  any  provision  for 
reappraisal  and  readjustment  of  the  condition  during  the  un- 
commonly long  term.  The  person  to  whom  the  lease  was  thas 
summarily  voted  was,  we  understand,  not  well  known;  in 
fact,  he  was  either  a  dummy  or  had  but  a  small  interest  in  the 
matter,  the  real  parties  being  two  relatives,  a  son  and  a 
nephew,  if  our  memory  serves,  of  the  president  of  the  board  of 
managers.  Within  the  short  period  that  has  since  elapsed,  it 
is  demonstrated  that  the  lease  was  a  highly  profitable  bargain 
for  the  lessees  and  a  very  unfortunate  one  for  the  University. 
It  is  altogether  likely  that  in  a  growing  city  like  New  Orleans 
the  property  will  in  the  life  of  three  generations  make  the 
fortunes  of  those  who  have  secured  it. 

**  'We  hazard  nothing  in  saying  that  such  malversation  on 
the  part  of  trustees  of  an  educational  institution,  accentuated 
by  such  favoritism  to  the  family  of  one  of  them  would  here 
result  in  a  storm  of  righteous  indignation  that  would  forever 
debar  those  who  committed  it  from  public  respect  and  con- 
fidence. But  the  president  of  the  board  of  managers  answers 
all  criticism  by  defying  anyone  to  show  that  the  action  was 
not  ** legal."  It  will  occur  to  most  people  of  uprightness  to 
say  that  it  is  an  action  justly  comparable  with  the  actions 
of  those  former  officials  of  the  great  New  York  life  insurance 
companies,  who  used  their  offices  to  enrich  themselves  at  the 
expense  of  policy-holders.  The  faculties  and  students  of 
Tulane  University  for  a  hundred  years  will  in  a  just  sense  be 
the  victims  of  this  deed  of  selfish  rapacity.  Men  who  would 
do  such  a  thing  would  seem  quite  capable  of  robbing  an 
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orphan  asylum  or  a  church  if  they  thought  they  could  do  it 
and  escape  the  penalties  of  the  law. 

'*  'Still  worse,  a  committee  representing  in  some  sense  the 
university,  having  investigated  the  matter  and  reported  the 
facts  essential  as  we  have  recited  them,  have  declared,  that 
nothing  wrong  was  done.  This  is  a  finding  that  impugns 
their  own  character  in  the  forum  of  probity  and  morals.  It  is 
condemned  in  earnest  language  by  the  city  newspapers,  which 
are  proud  of  the  university  and  jealous  of  its  good  name  and 
prosperity.  They  insist  that  the  whole  business  shall  be 
thoroughly  investigated  by  a  disinterested  legislative  com- 
mittee, and  that  not  another  dollar  of  public  money  shall  be 
intrusted  to  the  university  until  the  scandalous  contract 
'^^^  shall  be  canceled  and  a  new  board  of  managers  chosen  to 
conduct  its  financial  interests.  In  this  demand  they  are 
wholly  reasonable,  and  we  trust  that  they  will  succeed.  A 
clearer  case  of  mercenary  graft  by  abuse  of  a  fiduciary  office 
we  do  not  recall.  It  may  be  what  a  distinguished  Tammany 
politician  calls  ''honest  graft,"  because  it  was  accompanied 
without  violation  of  the  written  criminal  statutes,  but  it  rankly 
violates  the  rule  of  right  and  faithful  service  which  gentle- 
men who  have  a  nice  sense  of  personal  honor  are  careful  to 
observe.  The  secret,  stealthy  and  ungenerous  manner  in 
which  the  action  was  accomplished,  without  affording  any  dis- 
interested party  an  opportunity  to  offer  better  terms,  or,  we 
may  add,  fair  business  terms,  for  a  lease  of  this  peculiar  char- 
acter, is  a  sufficient  condemnation  of  the  proceeding.  It  has 
the  aspect  of  a  conspiracy  against  Tulane  University  by  those 
who  were  charged  with  the  duty  of  protecting  its  interests 
and  rights.  We  are  sincerely  sorry  for  Tulane  University, 
betrayed  by  its  guardians,  and  hope  there  will  arise  a  virtuous 
indignation  of  the  people  that  will  compel  restitution  of  its 
property  and  prevent  another  similar  misfortune  to  any 
educational  institution  in  the  state.'  " 

In  the  same  paper,  on  the  same  page  and  on  the  same  day, 
there  appeared  as  a  leading  editorial  the  following: 

"A  SEVERE  ARRAIGNMENT. 
**We  print  on  our  editorial  page  to-day  an  editorial  article 
that  appeared  a  few  days  ago  in  the  'Boston  Herald,'  one  of 
the  (ddest,  strongest  and  most  independent  newspapers  in 
New  England,  concerning  the  management  of  the  affairs  of 
Tulane  University,  as  developed  by  the  discussion  of  the 
Baronne  street  lease.  While  the  administrators  may  complain 
of  one  or  two  slight  verbal  inaccuracies,  the  story  of  that 
transaction   is  told   with  dispassionate   frankness,   and   the 
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editorial  oommenta  of  the  Boston  newspaper  are  mnch  more 
severe  than  any  that  have  been  made  by  the  States. 

''It  shows  how  this  astonishing  transaction  is  viewed  by 
unbiased  critics,  who  are  not  influenced  in  their  appraisement 
of  deeds  by  the  personal  equation,  which  is  so  apt  to  warp  the 
views  and  opinions  of  men.  The  eminently  respectable  char- 
acter of  the  gentlemen  who  compose  the  Tulane  board  have 
made  it  extremely  difficult  for  citizens  of  New  Orleans  to 
view  the  matter  as  they  would  view  it  should  the  incident 
take  place  in  New  York  or  Boston ;  hence,  the  personal  equa- 
tion has  tempered  criticism,  and  to  a  very  great  extent  soft- 
ened and  toned  down  the  individual  judgment. 

''It  is  an  easy  matter  for  us  in  New  Orleans  to  denounce 
without  reserve  the  Alexanders,  the  McCalls  and  the  Mc- 
Curdys,  because  there  is  no  personal  attachment  or  provincial 
restraint  upon  us;  but,  when  the  same  character  of  offenses 
are  committed  here  by  our  'oldest  and  best,'  **••  charity  is 
mixed  up  in  undue  proportion  in  the  formation  of  judgment 
and  in  the  expression  of  opinion.  The  'Boston  Herald,'  being 
printed  more  than  a  thousand  miles  away  from  New  Orleans, 
and  viewing  the  Tulane  board  of  administrator  merely  as 
several  men  among  the  eighty  millions  who  compose  the  Am- 
erican commonwealth,  discusses  this  action  just  as  a  citizen  of 
New  Orleans  might  be  expected  to  discuss,  without  bias  or 
prejudice,  the  acts  of  the  board  of  governors  of  Harvard 
University.  In  its  discussion  of  the  Baronne  street  lease,  the 
States  has  said  nothing  so  severe  as  is  contained  in  this  dis- 
passionate analysis  of  that  transaction  by  the  'Boston  Herald,' 
a  fact  which  ought  to  convince  even  Judge  Fenner  of  the 
absurdity  of  his  charge  to  the  effect  that  the  criticisms  of  the 
States  have  been  'absurd'  and  that  they  are  'insulting  to  the 
living  membera  of  the  board  and  to  the  memory  of  the  dead 
members.'  If  the  studied  temperateness  of  the  States'  crit- 
icisms are  absurd  and  insulting  it  would  be  interesting  to- 
know  what  the  judge  would  think  of  the  dispassionate  frank- 
ness of  the  'Herald's'  criticism. 

"The  trouble  with  Judge  Fenner  and  his  board  is  that  they 
live  and  move  in  an  artificial  atmosphere  created  by  their  own 
absurd  assumption  that  men  of  their  kind  can  do  no  wrong ;. 
that  the  code  of  morals  was  made  for  men  of  meaner  clay!^ 
and  that  their  exalted  reputations  give  them  license  to 
fracture  the  Ten  Commandments,  or  any  other  of  the  canons. 
defining  the  obligations  imposed  by  good  morals.  Blindly 
persisting  in  this  fatuous  course,  they  have  added  to  their 
original  offense  by  formally  declaring  a  notoriously  immoral 
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transaction  to  be  highly  proper  and  moral,  and  they  are  pre- 
paring to  prove  that  it  is  so,  by  packing  a  court  to  try  the 
case  against  themselves,  and  with  unexampled  generosity,  they 
are  voting  the  money  belonging  to  Tulane  University  to  pay 
the  court  of  their  own  creation  for  defending  and  protecting 
than. 

"Poor  old  Cotton  Mather  went  down  to  his  grave  stoutly 
defending  the  righteousness  of  his  course  in  burning  witches 
at  the  stake.  Judge  Fenner  and  the  members  of  his  board, 
reversing  the  maxims  of  morality  and  defying  the  protests 
*of  the  people,  seem  determined  to  pursue  their  ill-starred 
and  most  indefensible  course  until  the  thunders  of  the  peo- 
ple's righteous  indignation  shall  sweep  them  and  their 
miserable  lease  into  ignominious  retirement.  We  grieve  to 
see  such  perverse  moral  obtuseness  in  gentlemen  who  have 
deservedly  stood  so  high  in  this  community  in  the  past.  Day 
after  day  the  States  has,  calmly  and  without  passion,  written 
the  story  of  the  board's  maladministration,  with  the  sincere 
hope  that  the  unvarnished  facts,  dispassionately  stated,  would 
lead  them  to  see  their  error  and  to  make  reparation. 

"During  all  the  discussion  we  have  striven  to  be  fair  to 
Judge  Fenner  and  the  board,  but  not  a  hand  has  been  raised 
in  all  this  state  in  defense  of  the  Baronne  street  transaction. 
Do  these  gentlemen  think  that,  in  a  chivalrous  community, 
the  States  or  any  other  newspaper  could  •^^  be  *  insulting  to 
the  living  and  to  the  dead  members'  of  so  highly  distin- 
guished a  board  for  all  these  weeks,  without  a  single  voice  in 
all  this  city  of  300,000  souls  being  raised  in  protest?  Doesn't 
that  fact  alone  show  the  temper  of  the  community  and  the 
estimate  which  the  people  have  placed  upon  that  transaction? 
Why  should  the  board  persist  in  'kicking  against  the  pricks' 
and  tempting  fate?  There  is  a  very  distinct  line  between 
firmness  and  mere  obstinacy,  between  persistence  in  a  right 
course  and  dangerous  pigheadedness.  Let  the  board  read  the 
article  clipped  from  the  'Boston  Herald'  and  get  an  idea 
of  the  estimate  put  upon  its  course  by  an  unbiased  and  very 
able  critic." 

Defendants'  pleadings  consist  of  a  demurrer,  followed  by 
a  general  denial  of  all  the  averments  of  the  petition,  except 
such  as  are  expressly  admitted.  The  answer  admits  the  pub- 
lication of  the  article  from  the  ** Boston  Herald,"  but  denies 
that  it  is  libelous,  and  especially  that  it  is  a  libel  on  the  plain- 
tiff in  this  suit,  and  that  he  has  suffered  any  damage  by 
reason  thereof.  They  deny  that  plaintiff  is  named  in  said 
article^  or  so  referred  to  by  any  collocation  of  words  as  to 
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identify  him  with  the  statements,  comments  and  strictures 
made  in  said  article.  Defendants  further  aver  that  said  pub- 
lication was  made  of  and  concerning  a  corporation  named  the 
^' Board  of  Administrators  of  the  Tulane  Educational  Fund," 
and  not  of  and  concerning  the  plaintiff  or  any  member  of 
said  corporation  except  its  president,  and  that  at  the  time  of 
said  publication  defendants  were  ignorant  of  the  membership 
of  said  corporation. 

Defendants  further  deny  that  in  the  republication  of  ssi^ 
article  they  were  actuated  by  malice  or  any  intent  to  injurs 
the  plaintiff  or  any  member  of  said  corporation,  but  aver  that' 
they  made  the  same  from  a  sense  of  duty  to  the  public,  and  in 
the  conviction  that  it  was  not  only  their  duty,  but  their  priv- 
ilege and  right  as  publishers  of  a  public  journal,  to  reproduce 
said  article  for  the  information  and  instruction  of  the  people 
upon  a  subject  deeply  affecting  their  interests,  the  interests 
of  the  state,  and  the  "^^  interests  of  the  chief  institution  of 
learning  within  the  state.  ''And  they  aver  that  all  the  ma- 
terial statements  of  fact  and  inferences  drawn  therefrom  are 
true." 

The  answer,  then,  going  back  to  1835,  when  the  Medical 
College  of  Louisiana  was  established,  gives  the  history  of  that 
and  other  institutions  which  succeeded  it  until  their  merger 
into  the  Tulane  University  of  Louisiana  by  Legislative  Act 
No.  43,  page  48,  of  Laws  of  1884,  which  was  ratified  by  con- 
stitutional amendment  in  1886.  The  answer  further  sets 
forth  that  by  Act  94,  page  98,  of  laws  of  1890,  the  board 
of  administrators  of  the  Tulane  Educational  Fund  was  au- 
thorized to  lease,  sell  and  dispose  of  any  part  of  the  immov- 
able property  transferred  to  it  by  the  state,  provided  that  the 
full  amount  of  the  proceeds  be  reinvested  in  immovable  prop- 
erty in  the  city  of  New  Orleans.  The  defendants  further 
averred  that  the  board  in  1893  authorized  the  sale  of  the 
property  for  not  less  than  $150,000,  and  thereafter  received 
and  rejected  two  offers  of  $125,000;  that  in  June,  1896,  the 
said  board  placed  said  property,  in  the  hands  of  Curtis  & 
Walmsley,  real  estate  brokers,  for  sale ;  that  on  December  11, 
1896,  the  said  board  received  an  application  from  Dr.  C. 
Edmund  Eells,  a  prominent  citizen  of  New  Orleans,  of  well- 
known  financial  ability  for  an  option  for  a  period  of  thirty 
days  for  the  purchase  of  said  property  for  the  sum  of  $150,- 
000  cash,  and  the  chairman  of  the  real  estate  committee  re- 
ceived a  letter  from  Dr.  Kells  urging  that  for  reasons  stated 
the  said  option  should  be  granted ;  that  on  the  same  date  the 
said  conmiittee  was  informed  by  Curtis  &  Walmsley  that  a 
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member  of  the  said  firm  was  in  the  city  of  Chicago  pressing 
a  project  to  lease  the  property  for  a  term  of  ninety-nine  years 
at  an  annual  rental  of  $10,000;  that  said  board  being  in- 
formed of  the  said  application  of  Dr.  Kells  for  an  option,  and 
of  the  said  project  of  Curtis  &  Walmsley,  then  resolved  •^^  that 
the  real  estate  committee  be  authorized  and  directed  to  ad- 
vertise for  proposals  to  be  submitted  by  the  1st  of  February, 
1897,  for  the  disposition  of  the  property  on  Baronne,  Com- 
mon, and  Dryades  streets  (exclusive  of  Tulane  Hall),  either 
for  a  lease  thereof  for  ninety-nine  years  or  by  sale. 

The  answer  further  avers  that  notice  of  this  resolution  was 
communicated  to  Dr.  Kells,  but  on  December  18,  1896,  a 
special  informal  meeting  of  said  board  was  held  to  consider 
a  proposition  submitted  in  the  name  of  Thomas  Nicholson  to 
lease  said  property  for  ninety-nine  years  at  a  rental  of 
$10,000  per  annum,  payable  in  advance ;  that  at  said  meeting 
Charles  E.  Fenner,  the  president,  informed  said  board  that  his 
relative  Sam  Henderson,  Jr.,  was  interested  in  said  proposi- 
tion, and  that  his  son  Charles  Payne  Fenner  would  also  be 
interested  therein;  that  said  board  then  and  there  resolved 
that  said  Nicholson  be  informed  that  the  proposed  price  and 
terms  of  payment  were  satisfactory,  and  instructed  its  com- 
mittee to  take  no  action  until  further  instruction  relative  to  the 
advertisement  of  the  property ;  and  that  the  said  board,  with- 
out notice  to  Dr.  Kells  and  Curtis  &  Walmsley,  and  without 
advertising  for  proposals  according  to  its  resolution,  did  on 
March  11,  1897,  by  Charles  E.  Fenner,  president,  execute  said 
lease  to  Nicholson  of  said  property  for  the  term  of  ninety- 
nine  years  from  October  1,  1897,  at  an  annual  rental  of 
$10,000,  and  gave  immediate  possession. 

The  answer  further  avers  in  substance  that  Charles  E. 
Fenner,  Sam  Henderson,  Jr.,  and  Charles  P.  Fenner,  were 
members  of  the  law  partnership  of  Fenner,  Henderson  & 
Fenner,  and  that  the  three  were  joint  owners  of  an  oflSce 
building  known  as  the  '* Medical  Building,"  numbered  124 
and  126  Baronne  street,  and  that,  after  Dr.  KeUs  made  his 
application  for  the  option  as  above  stated,  Sam  Henderson, 
Jr.,  suggested  to  Charles  •^  E.  Fenner  a  project  to  obtain  a 
lease  of  said  University  property  to  said  Henderson,  Charles 
Payne  Fenner,  and  Thomas  Nicholson,  John  S.  Rainey,  and 
C.  M.  Soria,  for  a  term  of  ninety-nine  years  at  an  annual 
rental  of  $10,000;  that  said  Charles  F.  Fenner  immediately 
expressed  approval  of  said  project,  and  referred  said  Hender- 
son to  the  chairman  of  the  finance  and  real  estate  committee 
of  said  board  for  negotiation. 
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The  answer  further  sets  forth  the  subsequent  transfer  of 
the  leased  premises  to  the  Tulane  Improvement  Company, 
organized  by  the  said  Nicholson,  Henderson,  Charles  P.  Fen- 
ner,  John  S.  Rainey,  and  C.  M.  Soria;  that  one-third  of  the 
stock  of  the  concern  stood  in  the  name  of  Henderson  for  the 
equal  account  of  himself  and  Charles  P.  Fenner,  and  that  in 
April,  1897,  one-third  of  this  third,  or  one-ninth  of  the  whole, 
was  transferred  by  Henderson  to  the  wife  of  Charles  E.  Fen- 
ner, and  was  paid  for  out  of  her  personal  funds,  but  that  said 
stock  remained  in  the  name  of  said  Henderson  for  a  long  time 
thereafter.  It  is  further  charged  in  the  answer  that  Walter 
C.  Flower,  a  member  of  the  board,  in  1899  purchased  the  stock 
which  had  been  issued  to  John  S.  Rainey  for  account  of  him- 
self and  C.  M.  Soria,  and  that  subsequently  Charles  E.  Fenner 
purchased  at  par  $10,000  of  bonds  issued  by  said  Tulane  Im- 
provement Company,  and  that  Walter  C.  Flower  purchased 
at  par  $30,000  of  the  same  issue  of  bonds. 

In  connection  with  the  Nicholson  lease,  it  is  charged  that 
the  board  warranted  the  exemption  of  the  property  from  all 
state,  parochial,  and  municipal  taxes  for  the  whole  term  of 
the  lease.  The  answer,  however,  contains  an  admission  that 
all  the  property  of  the  Tulane  board  is  exempt  from  such 
taxation  under  the  act  of  1884. 

The  answer  further  avers  that  the  board  was  charged  with 
and  had  knowledge  of  the  "^^  fact  that  its  president  and  his 
relatives  and  partners  owned  the  Medical  Building;  that  it 
was  to  their  common  interest  that  the  option  sought  by  Dr. 
Kells  with  the  view  of  erecting  a  rival  building  should  not  be 
granted. 

The  action  further  charges  that  the  action  of  the  board  in 
the  premises  was  favoritism  to  the  individual  interests  of  a 
member  of  said  board,  to  the  prejudice  of  the  interests  of  the 
University,  contrary  to  the  duty  of  said  board,  and  was  mal- 
administration of  the  trusts  with  which  said  board  was 
charged. 

The  answer  further  charged  that  Nicholson,  the  lessee,  was 
a  party  interposed,  to  the  knowledge  of  the  president  of  the 
board. 

It  is  further  charged  that  the  lease  was  in  legal  effect  tajita- 
mount  to  a  sale,  and  that  the  board  had  no  power  or  authority 
to  warrant  the  lessee  and  his  assigns  against  taxation. 

The  answer  contains  other  averments  of  matters  subsequent 
to  the  lease  that  need  not  be  now  mentioned,  and  winds  up 
with  the  charge  that  the  actions  and  doings  of  the  board 
relative  to  said  lease  ''were  against  good  morals  and  the  policy 
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of  the  law,  injurious  to  the  trust  they  were  charged  by  law  to 
administer,  and  were  acts  of  maladministration,  malversation 
and  unfaithfulness  to  duty  on  the  part  of  said  board,  and  on 
the  part  of  several  members  of  said  board  who  participated  in 
and  consented  to  said  actions  and  doings." 

Act  No.  9,  page  98,  of  Laws  of  1890,  authorized  the  Tulane 
board  to  lease,  sell  and  dispose  of  any  part  of  or  the  whole  of 
the  immovable  property  transferred  to  it  by  the  state,  and 
to  make  title  thereto:  ''Provided  that  the  price  and  terms  of 
said  transfer  shall  be  first  approved  by  the  governor  of  the 
state." 

In  case  of  a  sale  or  other  disposition,  the  act  provided  that 
the  full  amount  of  the  price  should  be  reinvested  in  immov- 
able property  within  the  city  of  New  Orleans,  and,  in  case  of 
a  lease,  that  the  rent  received  should  be  devoted  exclusively 
to  the  purpose  of  the  •^  University.  The  board  was  also 
authorized,  in  its  discretion,  to  demolish  the  old  buildings  and 
to  construct  in  their  place  buildings  for  commercial  or  other 
purposes. 

In  1893  the  board,  having  decided  to  remove  the  Tulane 
University  to  grounds  on  St  Charles  avenue  purchased  for 
that  purpose,  passed  a  resolution  authorizing  the  real  estate 
committee  to  sell  all  the  property  then  occupied  by  the  univer- 
sity (except  the  Tulane  Hall),  at  not  less  than  $150,000,  or, 
including  the  janitor's  house  and  Tulane  Hall,  at  not  less 
than  $250,000.  On  May  9,  1895,  the  board  passed  a  resolu- 
tion authorizing  a  lease  of  the  property  (exclusive  of  Tulane 
Hall)  for  not  less  than  $10,000  per  annum.  In  June,  1895, 
Robinson  &  Underwood  offered  for  said  property  $125,000, 
$25,000  cash,  and  the  balance  in  ten  equal  payments,  with 
four  per  cent  interest.  The  board  declined  this  offer,  but 
authorized  a  sale  for  the  price  of  $150,000,  $25,000  cash,  and 
the  balance  deferred  payments,  with  five  per  cent  interest 
payable  annually.  In  December,  1895,  Robinson  &  Under- 
wood renewed  their  offer  of  $125,000,  which  was  declined.  In 
1896,  the  property  was  placed  in  the  hands  of  Curtis  & 
Walmsley,  real  estate  agents,  for  sale  or  long  lease.  But  no 
results  followed. 

On  December  11,  1896,  at  a  meeting  of  the  real  estate  com- 
mittee, a  letter  of  date  December  5,  1896,  written  by  C.  Ed- 
mund Kells,  Jr.,  and  addressed  to  the  board,  was  produced 
and  considered.  In  this  letter  Dr.  Eells  applied  for  an  op- 
tion to  purchase  for  a  period  of  thirty  days  for  the  price  of 
$150,000.  The  committee  recommended  to  the  board  that  it 
be  vested  with  the  power  to  grant  the  option  asked  by  Dr. 
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Kella  on  the  IStli  of  January  next,  if  in  the  meantime  no 
other  desirable  arrangements  with  regard  to  the  property 
should  have  been  developed.  It  seems  that  Curtis  &  Walmsl^ 
had  a  project  on  foot  to  lease  the  property  for  a  term  of 
ninety-nine  years  upon  a  valuation  of  $200,000  at  five  per 
cent  ^^^  per  annum.  At  the  same  meeting  of  the  board  a 
letter  from  Dr.  Kells  was  read  to  the  effect  that  he  had  plans 
of  his  proposed  building  drawn,  an  estimate  of  the  cost  of  the 
same  made,  and  that  the  time  to  lay  the  matter  before  the 
people  he  wished  to  interest  in  the  matter  was  propitious. 
The  letter  concludes  as  follows:  ''One  hundred  and  fifty  thou- 
sand dollars  is  no  small  sum  to  raise,  you  know,  and  that 
much  now  is  preferable  to  more  in  the  far  distant  future." 

After  a  lengthy  discussion  a  resolution  was  passed  direct- 
ing the  real  estate  committee  to  advertise  for  proposals  for  the 
lease  for  ninety-nine  years,  or  the  sale  of  the  property  to  be 
submitted  by  February  1,  1897.  On  December  15,  1896,  Dr. 
Eells  was  notified  by  the  secretary  of  this  action  of  the  board. 

On  Decanber  18,  1896,  an  informal  meeting  of  the  board 
was  called  to  consider  the  proposition  of  Thomas  Nicholson 
to  lease  the  property  for  ninety-nine  years  at  an  annual  rental 
of  $10,000  payable  in  advance,  the  contract  to  contain  the 
usual  clauses  in  leases  of  ninety-nine  years  used  in  Chicago 
and  other  cities. 

The  minutes  contain  the  following  recital: 

''Judge  Fenner  also  said  that  Mr.  Sam  Henderson,  Jr.,  his 
relative  and  partner,  being  interested  in  the  proposition  for 
lease  of  the  Old  University  Building,  that  was  to  be  submitted 
at  this  meeting  from  Thos.  Nicholson,  he  desired  his  position 
well  defined  in  the  matter,  and  would  like  the  board  to  allow 
him  not  to  take  part  in  the  deliberations,  and  to  retire. 

"A  general  discussion  followed  and  it  was  the  sense  of  the 
meeting  that  there  was  no  impropriety  in  Judge  Fenner  pre- 
siding at  the  meeting.  7 

A  motion  to  that  effect  was  put  and  unanimously  carried. 

After  discussion  a  resolution  was  adopted  that  Nicholson  be 
informed  that  the  board  was  satisfied  with  the  price  offered 
and  the  term  of  payment,  and  that,  if  the  other  details  could 
be  satisfactorily  arranged  and  the  consent  of  the  governor 
obtained,  the  board  would  be  ready  to  conclude  the  contract. 
The  lease  was  drafted,  and  was  approved  at  ^^  a  meeting  of 
the  board  held  on  January  28,  1897.  It  was  finally  executed 
and  approved  by  the  governor  of  the  state  on  March  11,  1897. 

The  fact  that  the  property  greatly  enhanced  in  value  in 
subsequent  years  has  nothing  to  do  with  the  case,  beyond 
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tending  to  show  a  want  of  prophetic  foresight  in  the  board  of 
administrators. 

The  published  articles  charged,  to  use  the  language  of  de- 
fendants'  counsel:  ''That  the  board  of  administrators  had 
been  unfaithful  to  their  trust ;  that  in  violation  of  their  duty 
to  Tulane  University,  (they)  had  so  disposed  of  the  property 
held  by  them  in  trust,  as  to  injure  the  univeraity  to  the  ad- 
vantage of  the  president  of  the  board,  his  relative  and  part- 
ners.'* 

The  gravamen  of  the  charge  is  official  favoritism,  and  mis- 
conduct to  the  prejudice  of  the  university. 

In  the  first  place,  the  evidence  does  not  show  that  a  more 
favorable  disposition  of  the  property  could  have  been  made  at 
that  imrticular  time.  There  is  nothing  to  show  that  Dr.  Eells, 
if  given  an  option,  would  have  purchased  the  property  for 
one  hundred  and  fifty  thousand  dollars,  or  that  such  a  sum 
was  preferable  to  an  assured  revenue  of  ten  thousand  dollars 
per  annum.  A  large  majority  of  the  members  of  the  board 
testified  on  the  trial  of  this  case  that  the  Nicholson  offer  was 
the  best  the  board  had  ever  received,  and  that  they  all  .re- 
joiced at  the  consummation  of  this  lease.  The  testimony  of  a 
number  of  independent  witnesses  acquainted  with  the  facts 
tends  to  show  that,  at  that  time,  the  Nicholson  lease  was  con- 
sidered a  good  bargain  for  the  board  and  a  poor  investment 
for  the  lessees.  The  real  estate  agents  of  the  board  had  en- 
deavored in  vain  to  lease  on  the  same  terms,  and  the  board  had 
never  been  offered  more  than  $125,000  for  the  property.  At 
the  time  there  was  no  proposition  pending  save  the  applica- 
tion of  Dr.  Kells  for  an  option,  and  there  was  no  assurance 
that  he  would  have  exercised  the  option  if  it  had  ®®®  been 
granted  to  him.  The  most  that  can  be  said  on  the  undisputed 
facts  of  the  case  is  that  the  board  committed  an  error  of  judg- 
ment in  not  holding  on  to  the  property.  The  governor  who 
approved  the  lease  certainly  considered  the  price  and  terms  as 
fair  to  the  university. 

The  record  shows  that  Judge  Fenner  informed  the  board 
that  his  relative  and  partner,  Mr.  Henderson,  had  an  interest 
in  the  lease.  On  the  trial  of  the  case  the  secretary  and  Judge 
Fenner  testified  that  the  latter  also  said  that  his  son  would 
have  or  probably  have  an  interest  in  the  lease.  There  was 
nothing  in  the  statements  of  Judge  Fenner  to  indicate  to  the 
board  that  their  fellow-member  and  presiding  officer  had  any 
personal  interest  whatever  in  the  transaction.  A  charge  of 
favoritism  to  a  particular  individual  necessarily  implies  actual 
knowledge  of  his  interest  in  the  subject  matter.    Now,  the 
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evidence  in  the  ease  is  to  the  effect  that  Judge  Fenner  had 
no  personal  interest  in  the  lease  to  Nicholson.  That  Judge. 
Fenner  and  his  wife  subsequently  acquired  an  interest  in  the 
subject  matter  in  no  manner  affects  the  bona  fides  of  the 
members  of  the  board  who  voted  to  accept  the  proposition 
made  by  Thomas  Nicholson.  The  most  that  can  be  said  on 
the  evidence  is  that  Judge  Fenner,  being  the  part  owner  of  an 
office  building  across  the  street,  had  an  interest  in  preventing 
the  erection  of  a  similar  building  on  the  Tulane  properly. 
There  is  no  evidence  that  such  collateral  interest,  if  known  to, 
influenced  any  of  the  members  of  the  board. 

On  the  whole  case,  we  are  clearly  of  opinion  that  the  plea 
of  justification  tendered  by  the  defendants  has  not  been  sus- 
tained by  the  evidence. 

The  charge  that  the  board  has  been  guilty  of  maladminis- 
tration in  not  seeking  to  annul  said  lease  and  to  recover  the 
property  assumes  the  invalidity  of  the  lease,  a  question  which 
cannot  be  determined  in  this  suit  for  •^  want  of  proper 
parties,  if  for  no  other  reason.  We  express  no  opinion  as  to 
thQ  validity  of  the  lease.  The  question  in  this  case  relates 
to  the  motives  of  the  members  of  the  board,  and  not  to  the 
legality  of  the  corporate  action.  The  evidence  fails  to  show 
that  the  members  of  the  board  acted  from  improper  motives 
as  charged  in  the  libel. 

The  ''Boston  Herald"  retracted  the  offensive  article  and 
apologized.  The  defendants  published  the  retraction,  but 
have  continued  to  affirm  the  truth  of  the  charges  made  in  said 
article. 

Malice  on  the  part  of  a  publisher  of  statements  selected 
from  other  journals  that  are  injurious  to  the  reputation  or 
character  of  private  individuals  or  public  officials  is  con- 
clusively inferred,  if  the  communications  are  false  in  fact: 
Fitzpatrick  v.  Daily  States  Pub.  Co.,  48  La.  Ann.  1116,  20 
South.  173.  The  animus  of  the  publisher  affects  only  the 
question  of  damages,  and,  where  no  special  damages  are 
proven,  plaintiff  is  entitled  to  such  damages  on  account  of  in- 
jured feeling  as  must  unavoidably  be  inferred  from  such  libel: 
Id. 

The  freedom  of  the  press  consists  in  the  right  to  print  with- 
out any  previous  license,  but  subject  to  responsibility  therefor 
to  the  same  extent  that  anyone  else  could  be  responsible  for 
the  publication:  25  Cyc.  406. 

The  privilege  of  fair  and  reasonable  criticism  of  public  men 
does  not  embrace  the  right  to  publish  false  statements  of  f act. 
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or  to  falsely  impute  to  them  malfeasance  or  misconduct  in 
office :  25  Cyc.  402,  403. 

That  the  plaintiff  was  not  named,  and  that  the  defendants 
did  not  even  know  that  he  was  a  member  of  the  board,  is  no 
legal  excuse,  but  may  be  considered  as  a  mitigating  circum- 
stance. The  libel  not  only  assailed  the  corporate  action  of 
the  board,  but  impeached  the  integrity  of  every  individual 
member  who  participated  in  the  proceedings. 

The  wholesale  charge  of  official  favoritism  and  misconduct 
pointed  to  all  the  members  ®*®  of  the  board  who  participated 
in  the  proceedings.  These  gentlemen  were  citizens  of  more  or 
less  prominence  in  the  community,  and  their  official  connec- 
tion with  the  Tulane  University  was  well  known.  It  is  man- 
ifest that  the  plaintiff,  although  not  named  in  the  libelous 
publication,  was  necessarily  one  of  its  objects,  and  it  must 
have  been  so  understood  by  those  who  knew  that  he  was  a 
member  of  the  board :  25  Cyc.  352,  362,  363. 

The  evidence  shows  no  actual  malice  on  the  part  of  the 
defendant,  and  no  special  damages  sustained  by  the  plaintiff, 
but  the  latter  is  entitled,  at  least,  to  nominal  damages. 

Assuming  that  the  plaintiff  is  seeking  the  vindication  of 
his  good  name  rather  than  to  enrich  himself  at  the  expense  of 
the  defendants,  we  fix  the  damages  in  the  sum  of  $50. 

It  is  therefore  ordered  that  the  verdict  and  judgment  below 
be  reversed,  and  it  is  now  ordered  that  the  plaintiff,  John  B. 
Levert,  do  have  and  recover  of  the  Daily  States  Publishing 
Company,  Limited,  W.  C.  Chevis,  and  Robert  Ewing,  in  solido, 
the  full  sum  of  $50,  with  legal  interest  from  this  date,  and 
costs  of  suit  in  both  courts. 

Breaux,  C.  J.,  concurred  in  the  decree. 

Monroe,  J.,  recused. 


Newspaper  Libel  is  tlie  gabject  of  a  note  to  McAllister  ▼.  Detroit 
Free  Press  Co.,  15  Am.  St.  Rep.  333. 

Privileged  CammunicatUms  within  the  meaning  of  the  law  of  libel  and 
slander  are  discussed  in  the  note  to  Holmes  y.  Clisby,  104  Am.  St.  Bep. 
110. 

Defense  that  the  Defendant  did  not  Originate  the  Matter  Alleged 
to  be  libelous  is  the  subject  of  a  note  to  Hoboken  Printing  Co.  v. 
Kahn,  55  Am.  St.  Bep.  611.  Justification  as  a  defense  in  actions  for 
libel  or  slander  is  discussed  generally  in  the  note  to  Butherford  v. 
Paddock,  91  Am.  St.  Bep.  285.  If  an  article  is  libelous  per  se,  the 
author  cannot  protect  himself  bj  showing  that  he  has  only  repeated 
-what  he  has  beard,  but  he  must  also  show  the  truth  of  the  statement: 
Brewer  ▼.  Chase,  80  Am.  St.  Bep.  527. 

A  Charge  Against  a  Public  Officer  imputing  want  of  integrity  or  cor- 
ruption in  the  discharge  of  his  official  duties  is  actionable  of  itself: 
Dauphiny  v.  Buhne,  153  Cal.  757,  126  Am.  St.  Eop.  UQ, 
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FORD  V.  TRBMONT  LUMBER  COMPANY. 

[123  La.  742,  49  South.  492.] 

SMPLOYEB*8  LIABIUTT.— In  Mftintalntng  Safe  PremiseSr 
the  master  is  not  liable  as  an  insurer,  but  is  bound  only  to  the  exer- 
cise of  ordinary  eare.     (p.  373.) 

EMPLOTSB'S  UABnJTT—- Baaaonable  Oar»— Utaf oraaeen  Ae- 
ddent. — The  master  is  not  liable  for  injuries  to  his  servant,  resultini^ 
from  an  accident  of  such  a  character  that  reasonable  men,  proceeding 
with  reasonable  caution,  would  not  ordinarily  have  foreseen  and 
anticipated  it.     (p.  873.) 

NEGUaSNOB  Ckmslata  In  a  Failure  to  Provide  against  the 
ordinal^  occurrences  of  life;  the  fact  that  the  provision  made  is 
insufficient  as  against  an  event  such  as  may  happen  once  in  a  lifetime 
or  perhaps  twice  in  a  century  does  not  make  out  a  case  of  negligence. 
(By  the  editor.)     (p.  373.) 

NEGLXQENOE  la  not  the  Prozlniate  Oanae  of  an  Accident 

unless  under  all  the  circumstances  the  accident  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary  intelligence  and  prudence. 
It  is  not  enough  to  prove  that  the  accident  is  the  natural  conse- 
quence of  the  negligence;  it  must  also  have  been  the  probable  eon- 
sequence.     (By  the  editor.)     (p.  373.) 

EBffPLOTEB'S  T.TABTTJTY— ExplOBlvea  Placed  In  Vaolt.— An 

employer  is  not  negligent  who  stores  in  a  vault  bags  of  celluloid 
checks  formerly  used  in  paying  employes,  where  they  are  ignited 
by  the  careless  use  of  matches  by  one  employ^  and  explode  injuring 
another  employ^.     (By  the  editor.)     (p.  374.) 

OONTBIBnTOBT  NEGUQENOE. — A  person  is  not  negligent 
for  failing  to  anticipate  that  other  persons  will  be  negligent,  (p* 
374.) 

(Syllabi  by  the  court  unless  stated  to  be  by  the  editor.) 

Stubbs,  Bussell  &  Theus,  for  the  appellant. 
Price,  Roberts  &  Warren,  for  the  appellee. 

^**  LAND,  J.  This  is  a  suit  for  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  in  the  employment 
of  the  defendant  company.  The  case  was  tried  before  a  jury, 
which  found  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
of  twelve  thousand  five  hundred  dollars,  and  from  the  judg- 
ment pursuant  thereto  the  defendant  haa  appealed. 

Plaintiff  was  employed  as  a  stenographer  and  clerk  in  the 
office  of  the  defendant  at  the  town  of  Eros  in  this  state. 
Within  and  forming  a  part  of  the  office  was  a  brick  vault  for 
the  safe  deposit  of  books,  papers,  money,  and  other  things  of 
value.  In  this  vault  there  was  stored  at  the  time  of  the  ac- 
cident a  number  of  bags  of  celluloid  checks  or  chips  represent- 
ing money.  An  ordinary  kerosene  lamp  was  furnished  and 
used  for  the  purpose  of  lighting  the  vault  when  necessary  to 
find  books  or  papers.  The  lamp  and  matches  were  kept  on  a 
sheU  in  the  vault.    On  September  7,  1907,  defendant's  time- 
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keeper  entered  the  vault  for  the  purpose  of  getting  certain 
coupon  books,  and  soon  after  he  left  the  vault  a  slight  smoke 
was  discovered  therein.  He  thereupon  threw  a  part  of  a 
bucket  of  water  on  the  smoke  and  hastened  out  of  the  office  to 
get  more  water.  Plaintiff  then  seized  a  wash-basin  containing 
water  and  ran  to  the  door  of  the  vault,  and  just  as  she  threw 
the  water  within  there  came  a  flash  or  explosion,  which  set 
her  hair  and  clothing  on  fire.  The  men  of  the  plant  smoth- 
ered the  flames;  but  plaintiff's  chest,  arms,  shoulders,  face, 
and  head  were  badly  burned. 

T44  Thg  petition  charges  that  the  defendant  was  guilty  of 
negligence  in  storing  in  the  vault  such  a  large  quantity  of 
checks  made  of  a  substance  or  composition  highly  inflammable, 
combustible  and  explosive,  without  giving  notice  or  warning 
to  the  plaintiff  and  to  other  servants  whose  duty  it  was  to 
enter  said  vault.  In  an  amended  petition  the  plaintiff 
charges  that  the  defendant  was  also  guilty  of  negligence, 
under  the  circumstances,  in  not  providing  a  safe  mode  of 
lighting  the  vault,  and  that  the  immediate  cause  of  the  ex- 
plosion was  the  carelessness  of  one  Poulson,  the  timekeeper 
of  defendant,  and  not  her  fellow-servant,  in  lighting  the 
lamp  with  a  match,  and  that  either  sparks  flew  off  from  said 
match,  or  said  Paulson  carelessly  and  negligently  threw  said 
matcb  down,  and  caused  the  explosion  and  conflagration  com- 
plained of  in  the  original  petition. 

Defendant  for  answer  pleaded  the  general  issue,  and 
specially  denied  that  the  alleged  injuries  were  the  result  of 
any  negligence  on  its  part,  or  on  the  part  of  an  agent  or 
employ^,  for  which  defendant  is  responsible,  and  averred  that 
the  alleged  injuries  were  the  result  of  an  unforeseen  and  un- 
expected accident,  together  with  plaintiff's  own  negligence, 
and  that  in  attempting  to  extinguish  the  fire  the  plaintiff 
assumed  all  of  the  risk  incident  thereto,  and  that  her  acts 
were  outside  of  and  beyond  the  scope  of  her  emplo3rment. 

The  defendant  company  had  for  several  years  been  using 
celluloid  checks  or  chips  as  the  representatives  of  money. 

These  checks  were  paid  out  from  day  to  day  in  lieu  of 
cash,  and  were  used  at  the  commissary  stores,  and,  if  not  so 
used,  were  redeemed.  Some  six  months  or  more  before  the 
accident  the  company  abandoned  this  method  of  paying  off 
its  employes,  and  called  in  the  checks.  As  the  checks  were 
redeemed,  they  were  deposited  in  the  vault.  At  the  date  of 
the  accident  there  were  ten  or  eleven  bags  of  these  checks  on 
the  floor  in  a  comer  of  the  '^^  vault.  On  the  morning  of  the 
accident  the  vault  was  opened  by  Mr.  Lea,  the  bookkeeper. 
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Paulson,  the  timekeei>er,  whose  office  was  at  the  oommiasaiy, 
entered  the  vanlt  for  the  purpose  of  getting  certain  eonpon 
books.  That  Paulson  lifted  the  lamp  or  struck  a  match  is 
a  mere  matter  of  inference.  He  was  not  called  as  a  witness 
on  either  side.  It  is  admitted  by  plaintiff  in  her  testimony, 
and  proTen  by  several  other  witnesses,  that  it  was  not  neces- 
sary to  light  the  lamp  or  strike  a  match  when  a  person  knew 
the  location  of  the  books  or  pax)ers  he  was  seeking.  Paulson 
went  in  and  got  the  books,  and,  coming  out,  stood  at  a  desk, 
with  his  back  to  the  open  vault  door,  and  checked  off  the 
numbers  on  the  coupon  books.  What  followed  is  narrated  by 
plaintiff  as  follows:  "Just  as  he  turned  around  to  leave,  we 
discovered  that  there  was  just  a  slight  smoke  in  the  vanlt, 
and  we  both  ran  to  the  little  office  adjoining  that,  and  he 
picked  up  a  bucket  about  half  full  of  water  and  ran  to  the 
vault  door  and  threw  it  on  the  smoke,  and  then  he  went  for 
more  water  on  the  outside,  and  I  picked  up  a  basin  full  of 
water  in  the  room  and  ran  to  the  vault  door,  and  just  as  I 
threw  it  on  the  explosion  came  with  such  force  that  it  almost 
knocked  me  down,  and  the  flash  set  me  and  my  clothes  and 
hair  on  fire." 

If  this  statement  be  true,  it  is  evident  that  there  must 
have  been  a  sudden  ignition  of  the  contents  of  the  vault,  and 
some  kind  of  explosive  force  which  drove  the  flames  upward 
and  outward  against  the  upper  parts  of  plaintiff's  body.  The 
smoke,  when  discovered,  was  in  one  of  the  rear  comers  of 
the  vault,  and  was  too  slight  to  excite  much  apprehension. 
The  vault  was  filled  with  books,  papers  and  vouchers.  There 
is  nothing  to  show  that  the  lamp  was  lighted  by  Paulson  on 
that  occasion,  or  that  he  lighted  a  match  for  the  purpose  of 
looking  for  the  coupon  books.  The  allegation  that  the  fire 
was  started  by  sparks  from  or  the  flame  of  a  match  used  by 
Paulson  is  a  matter  of  inference  or  a  theory  to  account  for 
the  accident. 

746  The  only  expert  examined  on  the  subject  testified  that 
celluloid  is  composed  of  gun  cotton  and  camphor;  the  latter 
ingredient  being  used  to  counteract  the  tendency  of  the  gun 
cotton  to  explode  by  reason  of  concussion;  that  celluloid, 
while  highly  inflammable,  is  not  combustible  in  the  ordinaiy 
sense,  as  it  can  be  ignited  only  by  a  flame,  and  is  not  con- 
sidered as  an  explosive;  that  celluloid,  in  burning  up,  gives 
off  gases  three  hundred  and  twenty  times  its  own  volume, 
and,  when  the  gases  are  given  off  in  a  room  or  space  smaller 
than  their  volume,  something  like  an  explosion  may  be  pro- 
duced.   The  expert  likened  celluloid  to  common  gun-powder, 
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which  18  not  an  explosive  unless  confined,  but  said  that  the 
combustion  of  the  former  produced  more  than  double  the 
quantity  of  gases. 

The  evidence  does  not  show  the  origin  of  the  fire  which 
produced  the  smoke  first  observed  by  Paulson  and  the  plain- 
tiff. It  is  not  even  shown  that  the  smoke  was  in  the  corner 
of  the  vault  occupied  by  the  bags  of  celluloid  checks.  In  the 
absence  of  other  assignable  causes,  it  may  be  inferred  that  the 
fire  came  from  the  lamp  or  from  a  match.  How,  we  do  not 
know. 

The  evidence  shows  that  celluloid  checks  have  been  manu- 
factured and  used  for  a  number  of  years  as  money  tokens  by 
sawmill  and  other  business  concerns. 

It  is  commonly  known  that  celluloid  is  highly  inflammable, 
but  the  evidence  shows  it  is  not  generally  considered  as  an 
explosive.  The  pivotal  question  in  the  case  is  whether  the 
defendant  company  was  negligent  in  storing  the  bags  of 
checks  in  Hie  vault,  where  it  was  possible  for  them  to  become 
ignited. 

In  maintaining  safe  premises  the  master  is  not  liable  as  an 
insurer,  but  bound  only  to  the  exercise  of  ordinary  care:  4 
Thompson  on  Negligence  (1904),  sec.  3767. 

"In  applying  this  doctrine  of  reasonable  care,  it  is  well 
held  that  a  master  is  not  liable  for  injuries  to  his  servant, 
resulting  from  an  accident  ''*''  of  such  a  character  that 
reasonable  men,  proceeding  with  reasonable  caution,  would 
not  ordinarily  have  foreseen  and  anticipated  it,  such  as  an 
injury  happening  under  very  exceptional  circumstances,  al- 
though the  precautionary  measures,  if  taken,  would  have 
prevented  it":  4  Thompson  on  Negligence  (1904),  sec.  3774. 

In  New  Orleans  etc.  R.  R.  Co.  v.  McEwen  &  Murray,  49  La. 
Ann.  1196,  22  South.  675,  38  L.  R.  A.  134,  the  court  said: 
"Negligence  consists  in  a  failure  to  provide  against  the 
ordinary  occurrences  of  life,  and  the  fact  that  the  provision 
made  is  insufficient  as  against  an  event  such  as  may  happen 
once  in  a  lifetime,  or  perhaps  twice  in  a  century,  does  not 
make  out  a  case  of  negligence  upon  which  an  action  in 
damage  will  lie." 

In  the  same  case  the  court  quoted  approvingly  the  follow- 
ing extract  from  a  decision  of  the  supreme  court  of  Wis- 
consin, viz.:  **The  negligence  is  not  the  proximate  cause  of 
the  accident^  unless,  under  all  the  circumstances,  the  accident 
might  have  been  reasonably  foreseen  by  a  man  of  ordinary 
intelligence  and  prudence.  It  is  not  enough  to  prove  that 
the  accident  is  the  natural  consequence  of  the  negligence.  It 
must  also  have  been  the  probable  consequence." 
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Tested  by  the  above  legal  principles  we  do  not  see  how 
plaintiff  can  recover  in  this  case. 

Plaintiff  has  failed  to  show  that  the  defendant  knew,  or 
should  have  known,  that  the  storage  of  the  celluloid  checks  in 
the  vault  was  likely  to  prove  dangerous  to  its  employ^  using 
the  same  in  the  ordinary  course  of  business.  No  anticipation 
of  such  a  danger  was  entertained  by  anyone.  The  chance  of 
the  checks  becoming  ignited  by  the  careless  handling  of 
matches  was  very  remote.  The  chances  were  much  greater 
that  the  papers  in  the  vault  would  catch  fire  from  such  a 
source.  Both  papers  and  checks  were  safe  from  fire  in  the 
absence  of  negligence  on  the  part  of  one  of  the  four  trusted 
employ^,  including  the  plaintiff,  who  had  the  right  to  enter 
the  vault.  It  is  alleged  that  the  negligence  of  Paulson,  one  of 
the  employes,  started  the  fire.  This  negligence  consisted  in  the 
alleged  negligent  misuse  of  matches,  which  could  have  been 
handled  safely  with  ^*®  ordinary  care.  Could  the  defendant 
have  foreseen  such  negligent  misuse  by  one  of  its  servants  t 

It  has  been  well  held  that  a  person  is  not  guilty  of  con- 
tributory negligence  in  not  anticipating  that  other  persons 
will  be  negligent:  Damonte  v.  Patton,  118  La.  530,  118  Am. 
St.  Eep.  384,  43  South.  153,  8  L.  E.  A.,  N.  S.,  209,  10  Ann. 
Cas.  862. 

The  charge  that  the  defendant  was  negligent  in  permitting 
the  use  of  the  oil  lamp  and  matches  in  the  vault  is  without 
merit. 

We  sympathize  with  the  plaintiff  in  her  affliction,  but  are 
constrained  by  the  law  applicable  to  the  case  to  set  aside  the 
verdict  and  the  judgment. 

It  is  therefore  ordered  that  the  verdict  and  judgment  below 
be  set  aside  and  reversed;  and  it  is  now  ordered  that  plain- 
tiff's suit  be  dismissed,  with  costs  in  both  courts. 


It  U  the  Duty  of  an  Employer  to  furnish  bia  employ^  witli  a  Teaaon- 
ablj  safe  place  to  work  in  and  reasonably  safe  appliances  to  work 
with.  This  duty  is  a  continuing  one,  and  the  employ^  has  the  right 
to  assume  that  it  has  been  and  is  being  performed.  Moreover,  the 
duty  is  absolute  and  cannot  be  delegated  oj  the  employer  so  as  to 
escape  responsibility  for  its^  performance:  Bernheimer  Brothers  v. 
Bager,  108  Md.  551,  129  Am.  St.  Rep.  458,  and  cases  cited  in  the 
cross-reference  note  thereto.  The  master  is  required,  however,  to 
exercise  only  ordinary  care  in  this  respect;  he  is  not  an  insurer  or 
guarantor  of  safety:  See  the  note  to  Houston  etc.  By.  Co.  y.  De  Walt, 
97  Am.  St.  Bep.  886. 
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[123  La.  835,  49  South.  590.] 

vnMnOB  AND  VENDEE — Unrecorded  Sanities. — ^A  PnTchaeet 
In  Oood  Faifh  of  real  estate  from  the  owner  of  record  cannot  be 
affected  by  equities  which  maj  have  existed  between  former  owners 
of  the  property  and  third  persons  but  which  do  not  appear  of  record. 
(p.  378.) 

TAX  SALE. — ^A'  Co-owner  in  IndlTiBloa  may  Bedeem  the  share 
of  his  co-owner  from  a  tax  sale,  but  is  under  no  obligation  to  do  so. 
(p.  379.) 

TAX  SALE — ^Redemption  by  Oo-owner. — ^Where  the  Purchaser 
at  a  Tax  Bale  conveys  the  land  to  one  of  the  co-owners  after  the 
period  of  redemption  has  expired,  for  two  hundred  and  fifty  dollars, 
when  the  amount  required  to  redeem  is  twenty-six  dollars,  this  does 
not  show  the  transaction  to  be  a  mere  redemption  by  the  cotenant. 
(p.  379.) 

TAX  SAIaB— Bennnciation  by  Ootenant — ^Wheie  a  Tenant  In 
Cosnmcsi  gives  his  agent  authority  to  accept  from  a  purchaser  at  a 
tax  sale  a  renunciation  in  favor  of  the  estate  to  an  undivided  one- 
half  thereof,  but  the  agent  takes  upon  himself  to  buy  the  entire 
property  from  the  purchaser,  which  act  his  principal  ratifies,  the 
transaction  does  not  constitute  a  mere  renunciation,     (p.  379.) 

TAX  SAIiE — ^Acquisition  of  Title  by  Cotenant  from  Purchaser. 
The  rule  that  a  tenant  in  common  who  purchases  the  property  at  a 
tax  sale  does  not  acquire  the  title  of  his  cQ-owners,  applies  where 
the  purchase  is  from  the  purchaser  at  such  sale,  and  this^  although 
the  purchasing  cotenant  was  not  in  possession  during  the  time  when 
the  tax  should  have  been  paid,  and  did  not  at  any  time  occupy  any 
special  relation  toward  it  or  toward  his  co-owners  such  as  could  give 
rise  to  a  trust,  nor  owe  any  greater  duty  to  pay  the  tax  than  did 
they.     (p.  380.) 

TAX  SAIiE-^Acqnisition  of  Title  by  Cotenant  from  Purchaser. 
It  is  optional  with  his  co-owners  to  take  advantage  or  not  of  the 
rule  that  title  acquired  by  one  cotenant  from  the  purchaser  at  a  tax 
sales  inures  to  the  benefit  of  all.     (pp.  380,  381.) 

TAX  SAIiE — Acquisition  of  Title  by  Cotenant— Bemedy  of  Co- 
ownesB. — Where  a  tenant  in  common  purchases  the  property  from  the 
purchaser  at  a  tax  sale,  his  co-owners  may  require  him  to  n^ake  them 
title  in  the  proportion  of  their  former  co-ownership;  but  this  right  is 
not  founded  on  any  codal  provision,  but  on  mere  equitable  considera- 
tions    (p.  381.) 

TAX  SAIiE — ^Pnrcfaaae  by  Cotenant— Laches  of  Co-owners. — 
Cotenants  who  desire  to  avail  themselves  of  the  title  acquired  by 
their  co-owners  at  a  tax  sale  cannot  sleep  upon  their  right  and  await 
developments  to  see  whether  the  property  will  grow  in  value,  and 
then  exercise  the  right  according  to  the  event.  They  may  lose  their 
right  by  laches;  he  who  seeks  equity  must  do  equity,     (p.  381.) 

(Syllabi  by  the  court.) 

Edward  Benjamin  Du  Buisson,  for  the  appellants  and 
intervener. 

Hampden  Story  and  Gilbert  Louis  Dnpr6,  for  the  appellees. 

^^'^  PBOVOSTY,  J.  This  is  a  partition  suit.  The  dispute 
is  as  to  the  extent  of  the  interest  of  some  of  the  litigants,  and 
as  to  whether  some  of  them  have  any  interest  at  all. 
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The  property  consists  of  three  hundred  and  five  acres  of 
land,  described  as  "lots  2,  3  and  4  of  section  17,  T.  9,  S.  R.  2, 
W.,  parish  of  Acadia."  Of  this  ^^  land  no  one  has  hereto 
had  corporeal  possession. 

It  was  originally  owned  jointly  by  Victor  Danel  and 
Francois  Feray.  In  1875  the  latter  sold  his  half-interest  to 
estate  of  Jules  Lepene  and  Auguste  Ferre  jointly. 

In  July,  1888,  the  property  was  sold  at  tax  sale,  lot  4  to  one 
Helms  for  seven  dollars  and  ninety-seven  cents,  as  belonging 
to  estate  of  Victor  Danel,  and  lots  2  and  3  to  one  Lambert 
for  fifteen  dollars  and  twenty  cents,  as  belonging  to  estate  of 
Francois  Feray. 

Some  three  years  thereafter,  in  November,  1891,  the  executor 
of  the  estate  of  Jules  Lepene  gave  a  power  of  attorney  to  an 
agent  to  accept  from  Helms  &  Lambert  a  renunciation  in 
favor  of  the  estate  to  one  undivided  half  of  said  lots  2,  3,  and 
4.  The  power  of  attorney  refers  to  this  undivided  half  as 
having  been  formerly  owned  by  Lepene ;  and  it  refers  to  lots 
2,  3,  and  4  as  having  been  acquired  by  Helms  &  Lambert 
at  tax  sale.  By  a  separate  act  executed  at  the  same  time 
August  Ferre  gave  .a  like  power  of  attorney  to  the  same 
agent.  It  will  be  noted  that  it  was  not  a  mandate  to  buy, 
but  to  accept  a  renunciation,  and  that  the  renunciation  was 
to  be,  not  to  one-fourth  formerly  owned  by  Lepene,  but  to 
one-half  formerly  owned  by  Lepene,  and  not  to  one-fourth 
formerly  owned  by  Ferre,  but  to  one-half,  formerly  owned 
by  Ferre.  So  that  the  recital  in  the  two  powers  of  attorney 
together  amounted  to  a  statement  that  Lepene  &  Ferre  had 
formerly  owned  the  entire  property,  and  that  the  renuncia- 
tion in  their  favor  was  to  be  the  entire  property.  The  powers 
of  attorney  are  referred  to  in  the  acts,  and  are  said  to  be 
annexed  thereto,  and  were,  in  fact,  so  annexed,  and.  were 
recorded  with  the  acts. 

In  January,  1893,  the  estate  of  Lepene  sold  the  undivided 
half  of  lots  2,  3,  and  4  to  W.  W.  Duson.  Five  months  later 
Duson  sold  (not  the  undivided  half,  but)  the  entire  property 
to  J.  Meyers  &  Co. 

®®®  This  firm  having  gone  into  liquidation,  the  property 
was  sold  at  judicial  sale  to  the  Opelousas  Mercantile  Com- 
pany, Limited.  Not,  however,  at  one  sale,  as  a  whole,  but 
the  undivided  half  at  one  sale  in  January,  1897,  and  other 
undivided  half  at  another  sale  in  June  of  the  same  year. 
At  the  second  of  these  sales  W.  W.  Duson  read  a  notice 
warning  all  bidders  that  J.  Meyers  &  Co.  owned  only  an  un- 
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divided  fourth  of  lot  4  and  an  undivided  half  of  lots  2  and  3 
and  that  he  was  warrantor  only  to  that  extent. 

The  Opelousas  Mercantile  Company  sold  an  undivided 
fourth  interest  in  lots  2  and  3  and  an  undivided  half  interest 
in  lot  4  to  Isaac  Roos. 

In  September,  1898,  Auguste  Ferre  sold  to  George  H. 
CMealey,  with  warranty,  all  his  right,  title,  and  interest  to 
lots  2,  3  and  4.  The  act  of  sale  recites  that  the  said  right, 
title,  and  interest  was  acquired  partly  from  Helms  and  partly 
from  Lambert,  and  gives  the  number  and  page  of  the  registry 
of  the  acts  by  which  said  acquisitions  were  made.  O'Mealey 
sold  what  he  had  thus  acquired  to  C.  C.  Duson. 

The  present  partition  suit  is  brought  by  C.  C.  Duson,  who 
claims  title  to  one-fourth  undivided,  and  by  four  of  the 
children  and  heirs  of  Victor  Danel,  who  for  themselves  and 
their  coheirs  claim  title  to  one-half  undivided.  The  said  co- 
heirs and  Isaac  Roos  are  made  defendants.  The  interest  of 
RooB  is  alleged  to  be  one-fourth.  The  Opelousas  Mercantile 
Company  intervened,  claiming  title,  under  its  purchase  from 
W.  W.  Duson,  to  the  entire  property,  excepting  only  the  in- 
terest which  it  had  sold  to  Roos. 

It  will  be  remembered  that  W.  W.  Duson  sold  to  the 
Opelousas  Mercantile  Company  the  entire  property,  although 
he  had  acquired  from  the  estate  of  Lepene  only  an  undivided 
half  of  it.  The  Opelousas  Mercantile  Company  alleged  in  its 
intervention  that  C.  C.  Duson  in  his  purchase  from  O'Mealey 
**^  bad  merely  been  a  person  interposed  for  W.  W.  Duson, 
and  that  W.  W.  Duson  had  in  consequence  been  the  owner  of 
the  entire  property  at  the  time  of  his  sale  to  it.  It  relied 
also  on  the  prescription  of  ten  years.  But  it  has  now  aban- 
doned both  of  those  grounds,  and  recognizes  that  in  the 
OTtfealey  sale  C.  C.  Duson  was  not  a  person  interposed  for 
its  vendor,  W.  W.  Duson. 

The  half -interest  acquired  by  C.  C.  Duson  from  O'Mealey 
and  by  O'Mealey  from  Auguste  Ferre  was  made  up  of  one- 
fourth  acquired  by  Ferre  from  Francois  Feray  and  one- 
fourth  acquired  by  Auguste  Ferre  from  Lambert  and  Helms, 
which  Lambert  and  Helms  had  acquired  at  the  tax  sales,  as 
formerly  belonging  to  Victor  Danel.  C.  C.  Duson,  by  limiting 
his  claim  to  one-fourth — ^i.  e.,  to  the  fourth  acquired  by 
Auguste  Ferre  from  Francois  Feray — concedes  the  claim  of 
the  heirs  of  Victor  Danel  to  a  fourth  interest. 

Therefore  no  contest  arises  in  connection  with  the  half 
interest  owned  by  Francois  Feray  which  he  sold  to  Lepene 
and  Ferre.    Lepene 's  part  of  this  half  or  one-fourth  of  the 


378  'American  Statb  Beports,  Vol.  131.     [Louisiana, 

whole  was  sold  at  Lepene's  saccession  sale  to  W.  W.  Duson, 
who  sold  it  to  J.  Meyers  &  Co.,  who  sold  it  to  the  Opelotusas 
Mercantile  Company,  who  sold  it  to  Boos,  and  Ferre's  part 
of  said  undivided  half,  or  one-fourth  of  the  whole,  was  sold 
by  Ferre  himself  to  O'Mealey,  who,  in  turn,  sold  to  plaintiff 
C.  C.  Duson.  And  no  contest  arises  in  connection  with  one- 
half  of  the  one-half  originally  owned  by  Victor  Danel,  which 
was  sold  at  tax  sale  to  Helms  &  Lambert  and  by  Helms  & 
Lambert  to  Auguste  Ferre,  and  by  the  latter  to  Cllealey  and 
by  O'Mealey  to  C.  C.  Duson,  and  to  which  C.  C.  Duson  has 
now  renounced.  This  one-fourth  remains  then  to  the  heirs 
of  Danel.  The  sole  contest  is  over  the  other  half  of  the  one- 
half  interest  originally  owned  by  Victor  Danel.  The  Opel- 
ousas  Mercantile  Company  and  Boos  contend  that  this  one- 
fourth  interest  passed  to  Helms  &  Lambert  ®^^  by  the  tax 
sale  and  to  the  estate  of  Lepene  by  transfer  from  Helms  & 
Lambert,  and  to  W.  W.  Duson  at  succession  sale  of  estate 
of  Lepene,  and  from  W.  W.  Duson  to  them.  The  Opelousas 
Mercantile  Company  not  having  ever  had  more  than  a  one- 
half  interest  in  the  property,  and  having  sold  a  one-half 
interest  in  lot  4  to  Boos,  it  has  no  longer  any  interest  in  lot  4. 
It  sold  a  fourth  interest  in  lot  2  and  3  to  Boos.  The  most  it 
can  now  claim^  therefore,  is  a  one-fourth  interest  in  lots  2 
and  3. 

The  contention  of  the  heirs  of  Danel  is  that  the  tax  sales 
to  Helms  and  Lambert  were  null  and  void,  and  were  recog- 
nized so  to  be  by  the  latter,  who  did  not  in  reality  sell  the 
property  to  estate  of  Lepene  and  Ferre,  but  merely  allowed  it 
to  be  redeemed;  that  these  redemptions  were  given  the  form 
of  a  sale  only  by  an  error  of  the  notary,  and  that  their  sole 
effect  was  to  do  away  with  the  tax  sales  and  restore  the  situa- 
tion to  what  it  had  been  before  the  tax  sale — ^that  is  to  say, 
restore  the  property  to  its  former  owners  in  the  same  pro- 
portions in  which  they  had  held  it. 

Parol  evidence  was  permitted  to  be  offered  by  the  heirs  of 
Danel,  over  the  objection  of  Boos  and  of  the  Opelousas  Mer- 
cantile Company,  to  prove  that  the  said  sales  by  Helms  and 
Lambert  to  Lepene  and  Ferre  were  not  in  reality  sales,  but 
mere  redemptions.  The  evidence  should  have  been  excluded, 
and  must  now  be  disregarded.  It  is  plain  that  a  purchaser 
of  real  estate  in  good  faith  from  the  owner  of  record  cannot 
be  affected  by  equities  which  may  have  existed  between 
former  owners  of  the  property  and  third  persons,  but  which 
do  not  appear  of  record:  Harris  v.  Natalbany  Lumber  Co., 
119  La.  978,  44  South.  806, 
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The  heirs  of  Danel  contend^  however,  that  the  true  nature 
of  these  so-called  sales  from  Helms  and  Lambert  to  estate  of 
Lepene  and  Ferre  appears  by  the  record  itself;  that  it  ***  ap- 
pears from  the  power  of  attorney  annexed  to  and  recorded 
with  the  acts  which  are  mandates  to  accept  not  a  sale,  but  a 
renunciation.  The  nature  of  the  transactions  is  also  said  to 
be  shown  by  the  insignificance  of  the  price  of  said  so-called 
sales  compared  with  the  value  of  the  property  at  the  time. 

Whatever  these  transactions  may  have  been,  they  were  cer- 
tainly not  redemptions.  At  the  time  they  were  made  the 
delay  for  redemption  had  expired  for  over  two  years.  No 
reason  is  suggested  why  estate  of  Lepene  &  Ferre,  if  desirous 
to  redeem  or  to  contest  the  tax  sales,  should  have  waited  more 
than  three  years  to  do  so ;  nor  why  they  should  have  redeemed 
Danel 's  half  in  which  they  had  no  interest.  A  co-owner  in 
indivision  has  the  right  to  redeem  the  share  of  his  co-owner, 
but  is  under  no  obligation,  moral  or  other,  to  do  so.  For 
estate  of  Lepene  &  Ferre  to  have  put  out  their  money  for 
redeeming  Danel 's  half  might  have  been  a  kind  and  neigh- 
borly act,  but  not  business.  Nor  is  this  all,  but  the  disparity 
between  the  price  which  they  paid  and  the  amount  which 
would  have  been  required  for  redemption  would  go  to  show 
that  the  transactions  were  not  redemptions.  The  price  which, 
they  paid  was  one  hundred  dollars  in  the  one  case  and  one 
hundred  and  fifty  dollars  in  the  other,  whereas  the  amount 
required  to  redeem  from  Lambert  would  have  been  fifteen 
dollars  and  twenty  cents  and  from  Helms  seven  dollars  and 
ninety-seven  cents,  plus  twenty  per  cent  of  these  amounts, 
or  say,  eighteen  dollars  and  twenty-four  cents  in  the  one  case 
and  eight  dollars  and  thirteen  cents  in  the  other. 

Nor  were  these  transactions  mere  renunciations.  Had  they 
been  such,  they  would  have  been  confined  to  the  undivided 
half  of  which  Lepene  &  Ferre  had  been  owners,  and  would 
not  have  embraced  the  other  undivided  half,  of  which  Lepene 
&  Ferre  had  never  been  owners.  Lepene  &  Ferre  would  have 
had  no  interest  in  a  renunciation  to  Danel 's  half.  It  will  be 
noted  that  the  powers  of  attorney  confer  no  authority  to 
make  any  payment,  but  merely  to  accept  a  renunciation. 
***  The  inference  would  be  that  for  some  reason  not  ex- 
plained the  agent  took  upon  himself  to  purchase  the  entire 
property  from  Helms  &  Lambert,  and  that  his  principals 
ratified  his  act. 

That  they  did  ratify  the  act  there  can  be  no  question.  The 
estate  of  Lepene  sold  to  W.  W.  Duson,  not  a  fourth,  but  a 
half;  and  Ferre  sold  to  O'Mealey,  not  a  fourth,  but  a  half. 
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The  act  of  sale  from  Ferre  to  O^Mealey  recites  that  the  prop- 
erty sold  was  acquired  by  purchase  from  Helms  &  Lambert. 
Auguste  Ferre  and  the  executors  of  the  estate  of  Lepene 
would  certainly  seem  to  have  understood  that  their  transac- 
tions with  Lambert  &  Helms  had  been  a  sale  of  the  entire 
property. 

So  far  as  concerns  the  disparity  between  the  real  value  of 
the  property  and  the  price  which  Ferre  and  estate  of  Lepene 
paid  for  it  to  Helms  &  Lambert,  nothing  shows  that  O'Mealey 
or  the  Opelousas  Mercantile  Company  or  Boos,  who  bought 
on  the  faith  of  the  record,  had  any  knowledge  of  what  had 
been  the  value  o'f  the  property  at  that  time. 

The  learned  counsel  for  the  heirs  of  Danel  contends,  how- 
ever, that  it  really  makes  no  difference  whether  the  said  so- 
called  sales  were  renunciations  of  the  title  acquired  at  the 
tax  sales  or  genuine  sales,  because  Ferre  and  the  estate  of 
Lepene,  as  former  co-owners  of  the  property  with  Victor 
Danel,  were  incapable  of  acquiring  a  title  to  it  without  such 
title  inuring  to  their  said  former  co-owner  Danel  in  the  pro- 
portion of  his  former  interest  in  the  property. 

The  doctrine  here  invoked  is  the  same  which  has  heretofore 
been  enforced  by  this  court  in  cases  where  the  co-owner  had 
bought  directly  at  the  tax  sale:  Hake  v.  Lee,  106  La.  482, 
31  South.  54;  Levy  v.  Levy,  107  La.  576,  32  South.  117; 
Bossier  v.  Herwig,  112  La.  539,  36  South.  557.  And  the 
majority  of  the  court  are  of  the  opinion  that  this  doctrine 
is  equally  applicable  to  a  case  like  the  present,  ®**  where  the 
purchase  was  not  directly  at  the  tax  sale,  but  from  the  pur- 
chaser at  the  tax  sale.  The  writer  of  this  opinion  defers  to 
the  judgment  of  his  colleagues  in  the  matter,  but  questions 
very  much  whether  this  doctrine  should  be^  enforced  under 
the  peculiar  circumstances  of  this  case  where  the  purchasing 
co-owners  were  not  in  possession  of  the  property  during  any 
part  of  the  time  during  which  the  tax  should  have  been  paid, 
and  did  not  at  any  time  occupy  any  slpecial  relation  toward 
it  or  toward  their  co-owners  such  as  could  give  rise  to  a  trust, 
and  did  not  for  any  reason  owe  any  greater  duty  to  pay  the 
tax  than  their  co-owners  did,  where,  in  other  words,  the  sole 
and  exclusive  relation  between  them  and  their  former  co- 
owners  or  between  them  and  the  common  property  was  the 
bare  and  naked  fact  of  the  co-ownership. 

After  property  has  been  sold  at  tax  sale,  however,  the 
former  owners  of  it  cannot  be  compelled  to  redeem  or  re- 
acquire it  Hence  it  is  optional  with  them  to  take  advantage 
or  not  of  this  doctrine  by  which  a  title  acquired  by  any  one 
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of  the  co-owners  from  the  purchaser  at  the  tax  sale  inures  to 
the  benefit  of  the  other  co-owners.  These  other  co-owners 
have  a  right  to  require  their  co-owner  to  make  them  title  in 
the  proportion  of  their  former  co-ownership;  but  this  right 
is  not  founded  upon  any  codal  provision,  but  on  mere  equita- 
ble considerations,  and,  such  being  the  case,  must  be  exercised 
within  a  reasonable  time  or  it  will  be  lost.  These  other  co- 
owners  cannot  sleep  upon  this  right,  await  developments,  to 
see  whether  the  property  will  grow  in  value  or  not,  and  then 
exercise  the  rights  or  not,  according  to  the  event.  He  who 
seeks  equity  must  do  equity.  In  the  recent  case  of  Joffrion 
V.  Gumble,  123  La.  391,  48  South.  1007,  this  court  refused 
to  enforce  a  promise  of  sale  which  had  thus  been  slept  on  too 
long. 

In  the  case  at  bar  the  tax  sale  took  place  *^  in  1888. 
The  purchase  from  the  purchaser  at  the  tax  sale  was  in  1891. 
This  suit  was  not  filed  until  September,  1903.  Whether  in 
this  long  interval  of  fifteen  years  Danel  or  his  heirs  made 
any  effort  to  reimburse  their  half  of  the  amount  which  Ferre 
and  estate  of  Lepene  paid  to  Helms  &  Lambert  or  otherwise 
sought  to  exercise  their  right  to  have  the  co-ownership  re- 
established the  record  does  not  show.  The  case,  however,  was 
not  tried  on  those  lines,  and  justice  requires  that  the  parties 
should  have  an  opportunity  of  so  trying  it. 

The  judgment  appealed  from  is  accordingly  set  aside,  and 
the  case  is  remanded  for  trial,  with  a  view  to  ascertaining  how 
far  Danel  or  his  heirs  have  by  their  laches  or  delay  lost  their 
right  to  compel  estate  of  Jules  Lepene  and  Auguste  Ferre,  or 
their  assigns,  to  make  them  title  to  the  property  in  dispute  in 
the  proportion  of  their  co-ownership  of  same  before  the  tax 
sale  of  1888.  The  costs  of  this  appeal  to  be  paid  by  heirs  of 
Danel,  all  other  costs  to  await  final  results. 


The  Bight  of  a  Cotenani  to  Acquire  and  Enforce  Tax  Titlee  is  tit* 
•abjeet  of  a  note  to  Hoyt  t.  Lightbodj,  116  Am.  St.  Bep.  367. 
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FIRST  NATIONAL  BANE  OP  BIRMINGHAM  v.  GIBEBT 

&  CLAY. 

[123  La.  846,  49  Booth.  693.] 

STOLEN  FUND8  — ntl6  of  Bona  Fido  Transtoroe.— Wben 
money  transferred  to  an  honett  taker  has  been  obtained  through  a 
felony  by  the  one  transferring  it,  the  honest  taker,  who  receives  it 
without  knowledge  of  the  felony  and  in  due  course  of  business,  ac- 
quires a  good  title  to  it  as  against  the  one  from  whom  it  was  stolen. 
Bad  faith  will  alone  defeat  the  right  of  the  taker.  Mere  ground  of 
suspicion,  or  defect  of  title,  or  knowledge  of  circumstances  which 
would  create  suspicion  in  the  mind  of  a  prudent  man,  or  gross  negli- 
gence on  the  part  of  the  taker,  will  not  defeat  his  title.  Bad  faith 
alone  will  defeat  the  right  of  the  taker  withoat  knowledge.  The 
test  is  honesty  and  good  faith,  not  diligence,     (p.  388.) 

(Syllabus  by  the  court.) 

Parrar,  Jonas,  Kruttschnitt  &  Goldberg  and  Richard  P. 
Goldsborough,  for  the  appellant. 

Howe,  Spencer,  Penner  &  Cocke,  for  the  appellees. 

»*«  NICHOLLS,  J.  The  plaintiflf  alleged  that  the  com- 
mercial firm  of  Gibert  &  Clay,  and  the  individual  members 
thereof,  Leon  G.  Gibert  and  George  W.  Clay,  domiciled  and 
doing  business  in  the  city  of  New  Orleans,  are  justly  and 
truly  indebted  unto  petitioner  in  solido,  in  the  full  sum  of 
$97,500,  with  legal  interest  from  judicial  demand,  subject 
to  a  credit  of  $45,550,  for  this,  to  wit: 

''That  the  defendants  are  now,  and  were  during  the  months 
of  February,  March,  April,  May,  and  June,  1906,  engaged  as 
cotton  future  brokers  in  the  city  of  New  Orleans,  operating 
what  is  known  as  a  'system  of  private  wires';  that  is,  ihey 
had  private  telegraph  and  telephone  wires  running  from 
their  office  in  the  city  of  New  Orleans  to  various  points  in 
other  states,  maintaining  branch  offices  in  various  cities  in 
other  states,  to  which  these  wires  stretched,  and  particularly 
maintaining  a  branch  office  at  Birmingham,  in  the  state  of 
Alabama,  in  charge  of  William  Sims  as  manager  and  Charles 
M.  Hayes  as  bookkeeper. 

''That  during  the  same  period  above  set  forth  Alexander 
B.  Chisholm,  a  young  man  of  about  twenty-four  years  of  age, 
receiving  a  salary  of  about  $2,000  a  year,  was  the  pajring 
teller  of  the  bank  of  petitioner  in  the  city  of  Birmingham, 
whose  duties  were  those  usually  imposed  upon  a  paying  teller 
of  a  bank,  to  pay  out  the  funds  of  the  bank  on  presentation  of 
checks  and  drafts  drawn  upon  the  bank  by  its  customers,  for 
which  purpose  the  cash  money  of  the  bank  was  placed  in  his 
possession  and  under  his  control;  that  this  young  man  was 
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well  known  in  the  community  to  be  in  extremely  modest 
financial  ®^^  circumstances,  and  his  family  and  relations  to 
be  in  the  same  financial  situation,  and  all  of  the  above-stated 
facts  were  well  known  to  the  said  Gibert  &  Clay. 

"That  on  or  about  the  fifth  day  of  February,  1906,  the 
said  Gibert  &  Clay  permitted  and  induced  the  said  Chisholm 
to  begin  a  series  of  very  large  speculations  with  them  in 
cotton  futures,  covering  many  thousands  of  bales,  using  for 
that  purpose  the  fictitious  dame  of  S.  M.  Webster,  which 
speculations  were  permitted  and  induced  to  continue  down 
to  and  inclusive  of  the  twenty-ninth  day  of  June,  1906,  and 
during  the  said  period  the  said  Gibert  &  Clay  received  from 
the  said  Chisholm,  in  cash,  over  the  paying  teller's  counter, 
out  of  the  funds  belonging  to  petitioner  and  intrusted  to  the 
said  Chisholm,  they  well  knowing  that  the  said  funds  belonged 
to  petitioner  and  not  to  Chisholm,  the  sum  of  ninety-seven 
thousand  five  hundred  dollars  ($97,500.00)  in  the  following 
sums  and  on  the  following  dates,  to  wit : 

**February  5,  1906 $10,000  00 

March       1 2,000  00 

"  2 1,000  00 

"  3 5,000  00 

14 4,000  00 

19 2,000  00 

*•  21 5,000  00 

*'  24 3,900  00 

"  27 5,000  00 

30 5,000  00 

April         3 5,000  00 

24 5,000  00 

''  26 1,625  00 

May         17 5,000  00 

*•  29 5,000  00 

"  29  5,000  00 

•*  31 8,000  00 

June  1 5,000  00 

19 5,000  00 

23 5,000  00 

"  26 5,000  00 

''That  of  the  sum  so  abstracted  by  the  said  Chisholm  and 
paid  over  to  the  said  Gibert  &  Clay,  with  their  knowledge 
and  consent,  the  said  Chisholm  subsequently  replaced  in  the 
funds  of  the  said  bank  the  sum  of  forty-five  thousand  five 
hundred  and  fifty  ($45,550.00)  dollars,  leaving  a  balance 
paid  over  by  him  to  the  said  Gibert  &  Clay  of  fifty-one 
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thousand  nine  hundred  and  fifty  ($51,950.00)  dollars,  which 
sum  represents  the  amount  of  money  lost  hy  the  said  Chis- 
holm  in  the  speculations  aforesaid  with  the  said  Gibert  ft 
Clay. 

"That  it  was  entitled  to  recover  all  of  the  sums  of  money 
belonging  to  it  paid  over  by  the  said  Chishohn  to  the  said 
Oibert  &  Clay  with  knowledge  of  the  facts  as  above  set  forth. 

"In  view  of  the  premises,  petitioner  prayed  that  the  said 
commercial  firm  of  Gibert  &  Clay  and  the  said  Leon  G. 
Gibert  and  the  said  George  W.  Clay  be  cited  to  answer  this 
demand,  and  after  due  proceedings  had  petitioner  have  judg- 
ment against  said  firm  and  the  individual  members  thereof, 
in  solido,  in  the  sum  of  fifty-one  ***  thousand  nine  hundred 
and  fifty  dollars  ($51,950.00),  with  legal  interest  from  judicial 
demand,  and  all  costs,  and  for  general  relief  in  the  premises." 

The  defendants  answered,  pleading  a  general  denial 

The  court  rendered  judgment  in  favor  of  defendants  and 
against  plaintiff,  rejecting  its  demand,  assigning  the  follow- 
ing reasons : 

"This  is  an  action  for  the  recovery  of  $51,950  of  plaintiff's 
money,  which  was  paid  by  its  paying  teller,  Alexander  R. 
Chishohn,  to  Gibert  &  Clay  as  margins  on  his  individual  con- 
tracts for  the  future  delivery  of  cotton.  It  is  alleged  that, 
although  the  speculations  were  made  in  the  name  of  S.  M. 
Webster,  it  was  well  known  to  William  Lee  Sims,  manager 
of  Gibert  &  Clay's  branch  office  at  Birmingham,  who  executed 
the  orders  and  received  the  money,  that  the  real  party  in 
interest  was  Alexander  B.  Chisholm,  who  was  trading  under 
a  fictitious  name,  and  that  the  money  was  the  money  of  the 
plaintiff  bank,  tortiously  appropriated  to  his  individual  use. 
That  fundamental  allegation,  in  my  opinion,  after  a  careful 
review  of  the  evidence  of  record,  has  not  been  substantiated. 
On  the  contrary,  it  is  in  jproof  that  at  the  very  beginning  of 
the  gambling  speculations  in  February,  1906,  Chisholm  repre- 
sented that  S.  M.  Webster,  for  whom  he  gave  the  orders,  was 
a  gentleman  of  means  and  amply  able  to  take  care  of  his 
contracts,  whose  home  was  in  Augusta,  Georgia,  but  who 
spent  a  good  deal  of  his  time  in  Birmingham,  where  he  had 
large  account  in  the  plaintiff  bank,  and  that  it  was  exclusively 
upon  the  faith  of  those  representations,  subsequently  re- 
newed, that  Sims  dealt  with  Chisholm. 

"No  suspicion  that  Webster  was  a  fictitious  person  seems 
to  have  arisen  in  Sims'  mind  until  his  employers,  Gibert  ft 
Clay,  for  reasons  not  disclosed  by  the  record,  in  the  latter 
part  of  June,  1906,  requested  him  to  have  Webster  identified 
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and  to  obtain  from  him  a  power  of  attorney.  Sims  im- 
mediately communicated  this  request  to  Chisholm,  who  re- 
fused to  comply  with  it,  saying  that  Webster  preferred  not 
to  be  known  in  the  matter  at  all.  Thereupon  all  outstanding 
contracts  were  closed  and  further  trading  with  him  for  ac- 
count of  Webster  was  refused.  Chisholm  in  his  testimony 
has  proven  himself  utterly  unworthy  of  belief.  I  accept  as 
true  the  statements  of  Sims  and  Hayes,  his  employ6.  As  I 
appreciate  their  evidence,  Sims  never  had  any  dealings  with 
Chisholm  as  paying  teller;  the  money  received  from  him  was 
money  supposedly  withdrawn  from  the  bank  by  his  principal, 
Webster,  and  left  with  him  for  the  purpose  of  his  agency. 
Sims  believed  that  he  was  receiving  from  Chisholm,  agent, 
the  money  of  Webster,  principal,  in  payment  of  the  latter 's 
obligation.  There  was  no  duty  resting  upon  Sims  to  ascer- 
tain how  Webster  had  withdrawn  the  funds  from  the  bank 
and  transferred  their  custody  to  his  agent,  Chisholm. 
**•  That  Webster  was  a  fictitious  person  makes  no  diflference. 
It  was  enough  that  Sims  believed  that  there  was  a  real  de- 
IKsitor  whose  money  had  been  duly  withdrawn  from  the  bank. 

''Plaintiff  invokes  the  doctrine  that  one  who  receives  from 
an  agent  in  settlement  of  his  individual  debt  money  known 
to  belong  to  his  principal  is  put  upon  inquiry  as  to  the 
agent's  authority  to  so  use  the  money. 

"Plaintiff  also  argues  that  with  respect  to  factors,  brokers, 
and  avowed  agents,  whose  vocation,  whose  daily  business,  is 
to  deal  with  the  property  of  others  intrusted  to  them  for  the 
special  purposes  of  their  vocation,  possession  is  not  presump- 
tive evidence  of  ownership,  and  cites  a  number  of  cases  in 
which  presidents  or  cashiers  of  banks  had  given,  in  settlement 
of  their  individual  debts,  checks  or  drafts  drawn  in  their 
official  capacity  against  funds  belonging  to  the  banks  of  which 
they  were  officers.  It  was  properly  held  that  those  who 
accepted  the  checks  or  drafts  took  them  under  an  obligation 
to  ascertain  at  their  peril  that  the  officers  had  authority  out- 
side of  their  ordinary  official  authority  to.  make  the  checks 
or  drafts,  and  could  not  assume  that  they  were  acting  within 
the  scope  of  their  official  duties. 

"The  difference  between  those  cases  and  the  present  one  is 
obvious.  As  already  stated,  Sims  did  not  receive  from  Chis- 
holm, paying  teller,  money  known  to  belong  to  the  bank  in 
payment  •f  Chisholm 's  individual  debt.  Sims  received  from 
Chisholm,  agent  of  Webster,  money  which  he  believed  to  be- 
long to  Webster,  having  been  by  him  (Webster)  withdrawn 
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from  the  bank  of  which  Chisholm  happened  to  be  paying 
teller.    Judgment  for  defendants." 

The  plaintiff  has  appealed. 

The  issues  between  the  plaintiff  and  the  defendant  appear 
from  the  pleadings  as  recited  herein.  We  have  carefully 
examined  the  evidence  adduced  on  the  trial  of  the  case.  In 
his  reasons  for  judgment  the  district  judge  says:  '^Chishobn 
in  his  testimony  has  proven  himself  utterly  unworthy  of 
belief.    I  accept  as  true  the  statements  of  Sims  and  Hayes." 

We  are  of  the  opinion  that  the  trial  judge  reached  correct 
conclusions  as  to  the  testimony  of  the  parties  named.  The 
fact  is  conceded  that  Chisholm  took  advantage  of  his  position 
of  paying  teller  in  the  plaintiff  bank  to  illegally  and  feloni- 
ously appropriate  thousands  of  dollars  of  the  bank's  money, 
for  which  crime  he  now  stands  convicted.  Sims,  ®®^  for 
alleged  complicity  in  Chisholm 's  acts,  was  indicted,  tried  and 
acquitted.  He  stands,  therefore,  before  the  court,  relieved  of 
that  charge  and  vindicated. 

Independently  of  the  criminal  charges  and  their  result^  we 
are  satisfied  of  the  truth  of  Sims'  version  of  what  took  place 
between  them.  It  would  serve  no  useful  purpose  to  set  out 
in  detail  the  grounds  which  lead  us  to  agree  with  the  views 
of  the  district  judge  on  that  subject.  To  do  so  would  force 
us  to  stretch  this  opinion  out  to  an  unreasonable  length. 

We  do  not  find  the  fact  to  be,  as  alleged  in  plaintiff's  peti- 
tion, that  the  "defendants  Gibert  &  Clay  induced  Chishohn 
to  begin  a  series  of  very  large  speculations  with  them  in 
cotton  futures."  We  are  certain,  on  the  contrary,  that  they 
acted  throughout  all  of  the  transactions  involved  in  this  litiga- 
tion with  perfect  good  faith  and  in  complete  ignorance  of 
wrongdoing  on  the  part  of  Chisholm,  and,  we  may  add,  of 
any  wrongdoing  on  the  part  of  Sims,  had  there  been  any 
wrongdoing  on  his  part,  which,  we  may  say,  we  do  not  find 
there  was. 

We  do  not  understand  the  plaintiff  to  charge  as  a  fact  that 
defendants  had  any  actual  knowledge  of  or  had  any  participa- 
tion in  ChishoWs  illegal  acts,  or  in  his  having  in  any  way 
passed  outside  the  scope  of  his  duty  as  paying  teller  of  the 
bank.  So  far  from  Chisholm  having  been  led  astray  by  Sims, 
or  mduced  to  enter  into  speculations  in  cotton  futures,  to 
plaintiff  s  injury,  the  evidence  discloses  that  at  the  time  his 
business  relations  with  Sims  commenced  he  had  already  il- 
legally appropriated  $20,000  of  the  bank's  money  in  specula- 
tions  with  which  neither  Sims  nor  Gibert  &  Clay  had  aov 
connection,  and  that  these  later  and  larger  speculations  of 
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liis  were  carried  to  a  greater  extent,  with  a  view,  if  possible, 
to  recoup  himself  for  his  past  losses.  The  connection  of  Sims 
with  these  cotton  future  ventures  was  brought  ®^^  about  by 
the  solicitation  of  Chisholm  himself,  and  this  connection  ex- 
tended no  further  than  acting  as  a  broker  for  the  purpose  of 
enabling  Chisholm  to  make  the  contracts  into  which  he  de- 
sired to  enter. 

The  benefit  to  inure  to  Gibert  &  Clay  from  these  contracts 
was  limited  to  the  brokerage  commissions  for  the  same,  to 
which  they  would  be  entitled,  while  the  possible  result  of  the 
same  as  carried  on  involved  a  liability  on  their  part  entirely 
out  of  all  proportion  to  those  commissions.  It  is  highly  im- 
probable that  they  would  have  been  willing  to  have  assumed 
such  a  responsibility,  had  they  really  been  aware  of  the  actual 
situation.  Self-interest  should  certainly  have  dictated  a 
greater  prudence  by  them  in  their  dealings  with  Chisholm 
than  was  exercised;  but  the  plaintiff  could  not  reasonably 
expect  or  call  upon  the  firm  to  be  more  prudent  for  the  pur- 
pose of  protecting  the  bank  than  its  own  officers  were  for 
guarding  its  interests. 

No  afiSrmative  legal  obligation  was  imposed  upon  the  de- 
fendants to  do  this.  Plaintiff  has  suffered  great  loss  at  the 
hands  of  Chisholm ;  but  it  cannot  visit  this  loss  upon  defend- 
ants, who  were  only  incidentally  connected  with  him,  and 
ignore  its  own  disregard  of  ordinary  and  due  precautions 
toward  securing  the  faithful  performance  by  Chisholm  of  his 
official  duties. 

The  superior  officers  of  the  bank  substantially  withdrew  all 
check  upon  Chisholm  in  dealing  with  the  moneys  belonging 
to  it  and  placed  in  his  possession,  making  it  possible  for  him 
to  feloniously  appropriate  them  for  his  own  use,  not  only  at 
its  expense,  but  (should  the  theory  advanced  by  plaintiff  in 
this  case  be  adopted)  at  the  expense  of  the  public.  Plaintiff 
reproaches  defendants,  or  rather  Sims,  for  his  blind  confidence 
in  Chisholm;  this  blind  confidence  going  so  far  as  to  lead 
justly,  in  its  opinion,  to  the  conclusion  of  complicity  in  his 
illegal  acts.  It  leaves  out  of  sight  its  own  blind  confidence 
*^  in  its  paying  teller.  This  confidence  was  entirely  mis- 
placed, viewed  from  the  standpoint  of  regard  for  the  interests 
of  its  stockholders.  The  bank  itself  placed  Chisholm  in  the 
position  which  enabled  him  to  abstract  the  moneys  furnished 
him  with  the  opiwrtunity  for  doing  so.  Its  own  negligence 
was  the  direct  cause  of  after  consequences.  Plaintiff  lays 
great  stress  upon  Chisholm 's  paying  the  margins  which  were 
needed  for  carrying  out  the  cotton  contract  over  the  counter 
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of  the  paying  teller  to  Hayes,  the  cashier  of  the  Birmingham 
branch  of  defendant's  firm;  but  if  Chisholm  was  acting,  as  he 
represented  himself  to  be,  as  the  agent  of  a  depositor  in  the 
bank,  there  was  every  reason  for  Sims  and  Hayes  to  believe, 
if  their  attention  had  been  drawn  at  all  to  that  fact,  that  the 
paying  teller  had  at  that  time  in  his  i)Ossession  a  check  of  that 
depositor  on  the  bank  for  the  amount  of  the  margins  called 
for,  which  justified  the  payment  by  him  of  the  margins. 

There  was  no  reason  for  their. 8upi>osing  that  that  check 
would  not  be  charged  up  against  the  depositor  on  the  booki 
in  regular  course  of  business.  If  the  paying  teller  had  such 
a  check  in  his  i)ossession,  the  counter  of  the  teller  was  the 
proper  place  for  its  payment.  The  fact  that  the  money  which 
was  paid  out  upon  the  check  was  in  bundles  marked  with  the 
name  of  the  paying  teller's  department  upon  them  had,  in 
our  opinion,  no  significance  as  indicating  wrongdoing  on  the 
part  of  the  paying  teller.  All  moneys  paid  over  the  counter 
are  supposed  and  expected  to  be  moneys  of  the  bank,  and  the 
fact  that  they  were  contained  in  bundles  merely  indicated 
that  the  amounts  therein  contained  had  been  previously  ascer- 
tained by  proper  counting. 

We  think  the  law  applicable  to  this  case  is  correctly  an- 
nounced in  Merchants'  Loan  &  Trust  Co.  v.  Lamson,  90  01. 
App.  18. 

*••  The  syllabus  of  that  case  declares  that : 

"When  money  transferred  to  an  honest  taker  has  been  ob- 
tained through  a  felony  by  the  one  transferring  it,  the  honest 
taker,  who  receives  it  without  knowledge  of  the  felony  and  in 
due  course  of  business,  acquires  a  good  title  to  it  as  against 
the  one  from  whom  it  was  stolen. 

''Bad  faith  will  alone  defeat  the  right  of  the  taker.  Mere 
ground  of  suspicion  of  defect  of  title  or  knowledge  of  circum- 
stances which  would  excite  suspicion  in  the  mind  of  a  prudent 
man,  or  gross  negligence  on  the  part  of  the  taker,  will  not 
defeat  his  title.  Bad  faith  alone  will  defeat  the  right  of  the 
taker,  without  knowledge.  The  test  is  honesty  and  good  faith, 
not  diligence." 

The  facts  of  that  case  closely  resemble  those  of  the  case 
now  before  the  court.  It  was  an  action  brought  by  a  banking 
house  to  recover  money  alleged  to  have  been  wrongfully  taken 
from  it  by  one  of  its  receiving  tellers  and  paid  by  him  to  the 
defendant  in  the  case  for  losses  in  speculative  deals  and  trades 
in  grain,  etc.,  through  defendants,  as  brokers,  upon  the  New 
York  Stock  Exchange  and  on  the  Board  of  Trade  of  the  city 
of  Chicago. 
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The  judgment  of  the  lower  court  was  against  the  plaintiff, 
and  on  appeal  the  judgment  was  affirmed. 

We  see  no  good  reason  for  reversing  the  judgment  appealed 
from. 

It  is  hereby  affirmed. 


The  BighU  of  Purcha$en  of  Siolm^  Negotiable  Imtrumenis  are  eon* 
ddered  in  the  note  to  Ehrlich  t.  Jennings,  125  Am.  St.  Bep.  802;  the 
rights  of  purchasers  of  stolen  nroperty  other  than  negotiable  paper 
are  eonsidered  in  the  note  to  .Uochran  t.  Fox  Chase  &nk,  103  Am. 
Bep.  979. 


CASES 


IN  THB 


SUPREME  COURT 

MASSACHUSETTS. 


NESSON  V.  UNITED  STATES  CASUALTY  COMPANY. 

[201  Mass.  71,  87  N.  £.  191.] 

INDEMKITT  IKStTBAKOE — ^Liability  for  Ckwti  of  Defood- 

lug  Action  for  Danukges. — Thoagh  a  policy  agreeing  to  indemnify  the 
assured  for  his  loss  for  any  common-law  or  statatory  liability  for 
damages  on  account  of  bodily  injuries  suffered  by  any  person  while 
in  an  elevator  belonging  to  the  assured  provides  that  if  suit  is 
brought  against  him  he  must  forward  the  process  to  the  insurer, 
which  will  at  its  own  cost  defend  the  action  or  settle  the  same,  un- 
less it  elects  to  pay  the  indemnity  provided  for  in  the  policy,  yet,  if 
the  latter  fails  to  defend  and  the  insured  defends  with  success,  he 
cannot  recover  of  the  insurer  the  amount  expended  in  such  defense, 
(pp.  391,  392.) 

A.  Lincoln,  for  the  plaintiff. 

B.  Spring,  for  the  defendant. 

■«  KNOWLTON,  C.  J.  This  is  an  appeal  from  a  judg- 
ment for  the  defendant,  founded  on  an  order  sustaining  the 
defendant's  demurrer  to  the  plaintiff's  declaration.  The  suit 
was  brought  under  a  policy  of  insurance  against  loss  from 
common-law  or  statutory  liability  for  damages  on  account  of 
bodily  injuries,  accidentally  suffered,  within  the  period  of 
the  said  policy,  by  any  person  or  persons  while  in  the  car  of 
certain  elevators  in  a  building  belonging  to  the  plaintiff,  or 
in  the  elevator-well  or  hoistway  of  the  same,  while  entering 
upon  or  alighting  from  the  car.  The  declaration  avers  that 
a  suit  was  brought  against  the  plaintiff  to  enforce  an  alleged 
claim  for  damages  on  account  of  an  accident  occurring  in 
connection  with  one  of  the  said  elevators,  and  that  the  plain- 
tiff was  obliged  to  conduct  the  defense  thereof,  and  was  put 
to  great  expense  in  maintaining  her  defense  until  there  was  a 

.(390) 
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termination  of  the  suit  in  her  favor.  The  decision  of  the 
case  turns  upon  the  construction  of  certain  clauses  of  the 
policy  upon  which  the  rights  of  the  parties  depend. 

The  principal  agreement  of  the  defendant  is  to  indemnify 
the  plaintiff  against  loss  from  the  liability  for  damag^es  on 
account  of  accidental  injuries  of  the  kind  described.  But  the 
averments  of  the  declaration  tend  to  show  that  there  was  no 
such  liability  on  the  part  of  the  plaintiff  for  the  accident  in 
question,  and  there  is  no  averment  of  the  existence  of  such  a 
liability.  If  the  case  stopped  here  it  would  be  plain  that  the 
plaintiff  could  not  recover. 

Number  7  of  the  general  agreements  between  the  parties 
contains  a  provision  that  ''No  action  shall  lie  against  the  com- 
pany, as  respects  any  loss  under  this  policy,  unless  it  shall  be 
brought  by  the  assured  himself,  to  reimburse  him  for  loss 
actually  sustained  and  paid  by  him  in  satisfaction  of  a  judg- 
ment, within  sirty  days  from  the  date  of  such  judgment,  and 
after  trial  of  the  issue."  This  provision  in  itself  would  seem 
to  be  an  absolute  bar  to  the  present  action. 

As  against  these  provisions  the  plaintiff  relies  upon  number 
two  of  the  general  agreements,  which  immediately  follows  a 
provision  requiring  the  assured  to  give  the  defendant  im- 
mediate "^  notice  in  writing  of  any  accident  covered  by  the 
policy,  and  is  as  follows:  **If  thereafter  any  suit  is  brought 
against  the  assured  to  enforce  a  claim  for  damages  on  account 
of  an  accident  covered  by  this  policy,  the  assured  shall  im- 
mediately forward  to  the  home  oflSce  of  the  company  every 
summons  or  other  process,  as  soon  as  the  same  shall  have  been 
served  on  him,  and  the  company  will,  at  its  own  cost,  defend 
against  such  proceeding,  in  the  name  and  on  behalf  of  the 
assured,  or  settle  the  same,  unless  it  shall  elect  to  pay  to  the 
assured  the  indenmity  provided  for  in  Clause  A  of  special 
agreements,*  as  limited  therein."  The  meaning  of  a  clause  in 
similar  language  has  been  considered  in  Connolly  v.  Bolster, 
187  Mass.  266,  72  N.  E.  981 ;  Davison  v.  Maryland  Casualty 
Co.,  197  Mass.  167,  83  N.  E.  407,  and  O'Connell  v.  New 
Tork  etc.  R.  R.,  187  Mass.  272,  72  N.  E.  979.  It  was  in- 
serted for  the  benefit  of  the  defendant,  to  enable  it  to  assume 
the  defense  of  any  suit  which  it  deems  it  for  its  interest  to 
defend,  or  settle  it  if  it  sees  fit.  But  it  is  to  do  this  only  at 
its  own  election,  and  it  may  elect  instead  to  do  nothing  about 

*Thi8  clause  is  as  follows:  "A.  The  company's  liability  for  an  ac- 
eident  resulting  in  injuries  to  or  in  the  death  of  one  person  is  lim- 
ited to  $5,000,  and,  subject  to  the  same  limit  for  each  person,  the 
total  liability  for  any  one  accident  resulting  in  injuries  to  or  in  the 
death  of  several  persons  is  limited  to  $10,000." 
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it  and  to  pay  the  assnred  the  indemnity  provided  for  in 
Clause  A  of  the  special  agreements.  If  it  makes  the  latter 
election,  its  liability  under  the  provision  for  paying  indemnity 
is  not  enlarged,  but  remains  unchanged.  With  this  election, 
niunber  7  of  the  general  agreements  is  in  force,  and  the  gen- 
eral provision  for  indemnifying  the  assured  appUes  only  to 
cases  of  actual  common-law  or  statutory  liability  of  the  kind 
described,  and  does  not  include  unwarranted  claims  of  liabil- 
ity. The  decision  in  Cornell  v.  Travelers'  Ins.  Co.,  175  N. 
T.  239,'  67  N.  E.  578,  covers  almost  exactly  the  question  be^ 
fore  us.  This  was  considered  with  approval  by  the  federal 
court  in  this  circuit,  in  Munson  v.  Standard  Ins.  Co.,  145  Fed. 
957,  84  C.  C.  A.  210,  156  Fed.  44. 
Judgment  affirmed. 


Indemnity  Insurance, — For  Authorities  Bearing  upom  the  QuesUatt 
Decided  in  the  Principal  Case,  see  Sanders  ▼.  Frankfort  Marine  ete. 
Ids.  Co.,  72  N.  H.  485.  101  Am.  St.  Bep.  688;  Kennedy  t.  Fidelity 
ete.  Co.,  100  Minn.  1,  ll?  Am.  St  Bep.  658. 


TOMPKINS  V.  BOSTON  ELEVATED  RAILWAY  COM- 
PANY. 

[201  Mass.  114,  87  N.  E.  488.] 

8TBEET  RAILWAYS — Boles  BeqMctIng  the  Bisk  of  Biding 
on  tbe  Platform. — A  rale  of  a  street  railway  company  that  persons 
riding  on  the  platforms  do  so  at  their  own  risk  is  reasonable  and 
within  the  scope  of  the  company  to  make.     (p.  393.) 

STB£ET  BAILWAYS — ^Bisk  Assumed  in  Oett^  on  a  Crowded 
Oar. — One  who  becomes  a  passenger  on  a  ear  so  crowded  that  he  can- 
not  get  inside  takes  the  risk  incident  to  transportation  in  these  eir- 
cumstances,  among  which  is  that  of  temporarily  alighting  for  the- 
purpose  of  permitting  the  other  passengers  to  get  off  the  car  eon- 
▼eniently.     (p.  393.) 

8TBEET  BAILWATS — ^Passenger,  Wben  does  not  CesM  to  be 
Sack. — ^By  Temporarily  Alighting  from  a  Crowded  Oar  to  permit  an- 
other passenger  to  conveniently  get  off  one  does  not  cease  to  be  a 
passenger.  This  is  one  of  the  incidents  to  travel  during  the  rush 
hoars,     (p.  393.) 

8TBEET  BAILWATS— Bisk  of  Negligence^  When  Aasomed  'by 

a  Passenger. — If  a  street  railway  has  adopted  and  posted  notices  of 
a  rule  that  passengers  riding  on  the  platforms  do  so  at  their  own  risk, 
and  because  of  the  crowded  condition  of  a  car,  a  passenger  having- 
notice  of  the  rule  stands  on  the  front  platform  and  alights  for  the 
purpose  of  allowing  another  passenger  to  eonveniently  get  off,  and 
while  attempting  to  regain  his  position  on  the  car  is  injured  by  the 
negligence  of  the  carrier  or  its  agents  in  suddenly  starting  such  ear^ 
this  is  one  of  the  risks  assumed  by  riding  on  such  platform,  and  h» 
cannot  recover  of  the  corporation  for  his  injuries,     (pp.  393,  394.) 
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B.  A.  Stewart  and  H.  J.  Hart,  for  the  defendant. 
J.  P.  Maginis  and  J.  B.  Boland,  for  the  plaintiff. 

**•  BUQG,  J.  The  plaintiff  became  a  passenger  npon  ft 
surfaee  electric  car  of  the  defendant  so  crowded  with  passen- 
gers that  he  could  not  sit  or  stand  ihside,  and  took  his  place 
in  the  front  vestibule.  He  knew  of  the  rule  of  the  defendant 
printed  on  the  car,  that  "Persons  riding  on  the  platforms  do 
so  at  their  own  risk."  Before  his  journey's  end  the  plaintiff 
stepped  off  **"•  the  car  in  order  to  enable  some  ladies  to  alight, 
and  as  he  was  trying  to  get  on  again  he  was  injured  by  the 
car's  being  started  suddenly  and  with  more  than  an  ordinary 
jerk. 

The  rule  referred  to  was  a  reasonable  one.  and  within  the 
power  of  the  defendant  to  make:  Burns  v.  Boston  Elevated 
By.,  183  Mass.  96,  66  N.  B.  418 ;  Montgomery  v.  Buffalo  By.,. 
165  N.  T.  139,  58  N.  E.  770. 

The  plaintiff,  by  voluntarily  becoming  a  passenger  upon  a 
car  so  crowded  that  he  could  not  get  inside,  took  the  risks 
incident  to  transportation  under  these  circumstances.  One 
of  these  was  that  of  temporarily  alighting  for  the  purpose  of 
permitting  other  passengers  to  get  off  the  car  conveniently: 
Jacobs  V.  West  End  Street  By.,  178  Mass.  116,  59  N.  E.  639. 
It  has  been  ai^ed  by  the  plaintiff  that  his  relation  as  pas- 
senger  thereby  ended.  If  this  should  be  held,  then  it  did  nx)t 
become  re-established,  for  there  was  no  evidence  from  which 
it  could  be  found  that  the  plaintiff  gave  any  notice  of  such 
intention  on  his  part  to  those  in  charge  of  the  car,  or  that 
they  knew  of  any  such  intention  or  effort  or  offer  on  his  part 
to  that  end  or  that  they  accepted  him  as  a  passenger :  Hogner 
V.  Boston  Elevated  By.,  198  Mass.  260,  84  N.  E.  464,  15  L. 
B.  A.,  N.  S.,  960. 

But  the  plaintiff  did  not  cease  to  be  a  passenger  by  leaving^ 
the  ear  momentarily  for  this  cause.  He  could  not  have  been 
required  to  pay  a  new  fare.  The  necessity  or  courtesy  which 
prompted  his  action  did  not  terminate  his  status  as  passenger. 
It  is  notorious  that  this  is  one  of  the  common  incidents  of 
travel  during  rush  hours.  The  acceptance  of  passengers  upon 
cars,  so  crowded  already,  created  an  implication  on  the  part  of 
the  defendant  that,  although  some  passengers  might  be  obliged 
for  an  instant  to  step  to  the  street  for  the  accommodation  of 
their  fellows,  the  contract  for  carriage  should  not  thereby  be 
terminated.  The  plaintiff,  by  taking  his  position  on  the  front 
platform  of  such  a  car,  also  impliedly  contracted  with  refer- 
ence to  the  same  obligation  resting  on  him.    But  he  con- 
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tracted  subject  to  the  role  of  the  defendant  that  he  took  all 
risks  from  riding  on  the  front  platform.  One  of  these  risks 
under  the  known  conditions  waa  that  he  might  for  a  moment 
step  off  the  car  and  get  on  again.  Under  the  terms  of  liis 
contract  of  carriage  he  took  ui>on  himself  the  consequences 
of  injury  ensuing  from  this  act.  Biding  ''at  his  own  risk" 
could  mean  nothing  ^^'^  less  than  at  the  risk  of  dangers  re- 
sulting from  the  negligence  of  the  defendant  or  its  servants. 
The  defendant  was  in  any  event,  apart  from  the  role,  re- 
sponsible for  no  other  risks  than  those  arising  from  its  own 
failure  or  that  of  its  agents  to  exercise  the  highest  degree  of 
care  as  to  passengers  consistent  with  the  reasonable  conduct 
of  its  business.  It  was  not  an  insurer  of  the  safety  of  its 
passengers.  Hence  in  order  to  give  any  effect  to  the  rule, 
which  under  the  circumstances  became  a  term  of  the  eon- 
tract  between  the  plaintiff  and  defendant,  it  must  be  held  to 
exonerate  the  latter  from  all  injuries  which  the  plaintiff 
might  receive  while  a  passenger  upon  the  front  platform.  A 
verdict  should  therefore  have  been  ordered  for  the  defendant : 
Hosmer  v.  Old  Colony  B.  B.,  156  Mass.  506,  31  N.  E.  652 ; 
McDonough  v.  Boston  Elevated  By.,  191  Mass.  509,  78  N.  E. 
141 ;  Pike  V.  Boston  Elevated  By.,  192  Mass.  426,  78  N.  E. 
497. 

In  accordance  with  the  terms  of  the  report  the  entry  must  be 
judgment  for  the  defendant. 


TTie  Duty  and  Liability  of  Street  BaUtvay  Companiei  ta  their  pas- 
sengers are  discussed  in  the  note  to  Thompson  v.  Gardner  etc.  St. 
By.  Co.,  118  Am.  St.  Kep.  461.  A  passenger  who  takes  a  dangerous 
or  exposed  position  on  a  car  when  there  is  no  excuse  or  necessity 
therefor  will  generally  be  held  to  assume  the  risk  therefor:  freeman 
V.  Pere  Marquette  R.  B.  Co.,  131  Mich.  544,  100  Am.  St.  Bep.  621; 
Bice  v.  Philadelphia  Bapid  Transit  Co.,  214  Pa.  147,  112  Am.  St.  Bep. 
738;  Miller  v.  Chicago  etc.  By.  Co.,  135  Wis.  247,  128  Am.  St.  Bep. 
1021.  As  to  how  far  this  rule  is  modified  when  the  passenger  takes 
such  a  position  because  of  the  crowded  condition  of  the  car,  see 
Indianapolis  St.  By.  Co.  y.  Haverstick,  35  Ind.  App.  281,  111  Am.  St. 
Bep.  163;  Jackson  t.  Natchez  etc.  By.  Co.,  114  La.  981,  108  Am.  St. 
Bep.  366.  As  a  rule,  when  a  street  railway  company  consents  to  a 
passenger  taking  a  dangerous  position  on  its  car  and  knowingly  as- 
sumes to  carry  him  in  that  position,  it  must  exercise  that  high  de- 
gree of  care  which  the  law  requires  a  carrier  to  observe  for  the  safety 
of  its  passengers:  Parks  ▼.  St.  Louis  etc.  By.  Co.,  178  Mo.  108,  101 
Am.  St.  Rep.  425;  Oliver  v.  Fort  Smith  L.  ft  T.  Co.,  89  Ark.  222, 
ante,  p.  86. 

As  to  Whether  a  Passenger  Loses  His  Character  as  Such  by  tem- 
porarily leaving  the  car  or  train,  see  Abbott  v.  Oregon  B.  B.  Co.,  46 
Or.  549,  114  Am.  St.  Bep.  885;  Chicago  etc.  By.  Co.  v.  Sattler,  64  Neb. 
636,  97  Am.  St.  Bep.  666,  and  eases  cited  in  the  cross-reference  note 
thereto. 
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LESLIE  V.  JAQUITH. 

[201  Mass.  242,  87  K.  E.  480.] 

HirSBAKD  Ain)  WIFE— Her  Li&biUty  for  AetB  of  Her  Hni- 
iMad  as  Her  Agent. — ^If  a  husband  acting  as  the  a^ent  of  his  wife 
eoDTerte  goods,  and  she  knows  of  and  approves  his  act,  and  con- 
ceals her  liability  as  an  unconcealed  principal,  she  is  liable  for  such 
conversion  in  an  action  brought  within  six  years  after  the  plaintiff 
obtains  knowledge  that  her  husband  acted  as  such  agent,     (p.  395.) 

UMITATIOK  OF  ACTIOH8— Fraudulently  Concealing  Liabll- 
ity»  What  Amounts  to. — It  a  husband,  in  converting  property,  acts 
as  the  agent  of  his  wife  and  with  her  knowledge  and  approval,  and, 
in  an  attempt  to  recover  the  value  of  the  articles  converted,  their 
owner  is  met  with  the  assertion  that  the  husband  was  entitled  to 
such  articles,  and  in  making  such  claim  he  acted  as  agent  of  his 
wife,  and  she  must  have  known  of  this  fact,  his  acts  must  be  re- 
garded as  her  acts,  and  she  must  be  adjudged  guilty  of  fraudulently 
concealing  her  liability.  The  statute  of  limitations  does  not  begin 
to  run  in  her  favor  until  the  person  injured  received  knowledge  of 
her  liability,     (p.  396.) 

C.  R.  Morse,  for  the  defendant. 

J.  P.  Barlow  and  J.  D.  Mulloney,  for  tlie  plaintiff. 


HAMMOND,  J.  The  finding  for  the  plaintiff  could  not 
have  been  made  by  the  judge  before  whom  without  a  jury 
the  case  was  tried,  unless  he  found,  among  other  things,  that 
in  the  act  of  converting  the  goods  Jaquith,  the  husband  of  the 
defendant,  acted  as  her  agent,  and  that  she  knew  this  and 
approved  of  the  act,  and  that  so  knowing  she  concealed  from 
the  plaintiff  her  liability  as  an  undisclosed  principal  for  that 
act.  Upon  these  three  elements  of  the  plaintiff's  case  the 
defendant  strenuously  contends  that  as  matter  of  law  the  evi- 
dence does  not  warrant  the  findings. 

But  we  are  of  opinion  that  the  evidence,  though  conflict- 
ing, does  clearly  support  the  finding  that  the  husband  in  these 
matters  was  acting  as  the  agent  of  the  defendant,  and  that 
she  knew  this  at  the  time  and  approved  of  the  act. 

Whether  within  the  meaning  of  Revised  Laws,  chapter  202, 
section  11,  she  fraudulently  concealed  her  liability  for  the  act 
of  conversion  is  a  question  of  greater  difficulty.  She  does 
not  seem  personally  to  have  said  anything  to  the  plaintiff,  or 
personally  to  have  done  any  act  known  to  him  as  hers  until 
considerably  more  than  six  years  after  the  cause  of  action 
accrued.  Nor  did  she  sustain  any  fiduciary  relation  to  the 
plaintiff  making  it  her  duty  to  inform  him  as  to  her  liabil- 
ity, as  was  the  case  in  Atlantic  National  Bank  v.  Harris,  118 
Mass.  147.  And  it  is  argued  that  mere  silence  is  not  fraud- 
ulent concealment.     It  becomes  unnecessary,  however,  to  con- 
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sider  whether  mere  sSence,  where  there  is  no  duty  to  speak, 
is  sufficient  to  constitnte  fraudulent  concealment.  Upon  this 
point  see,  as  to  the  law  in  New  Hampshire,  Quimby  v. 
Blackey,  63  N.  H.  77,  and  as  to  the  law  in  this  commonwealth, 
Nudd  y.  Hamblin,  8  Allen,  130 ,  Walker  v.  Soule,  138  Majai. 
570,  and  Cocke  v.  Greene,  180  Mass.  525,  62  N.  E.  1053. 

In  the  present  case  there  was  much  more  than  silence  on  the 
part  of  the  defendant.  Her  husband  acted  as  her  agent  not 
only  in  the  act  of  conversion,  but  also  (as  the  judge  may  have 
found)  in  maintaining  that  act  to  be  lawful ;  and  therefore  she 
must  be  held  accountable  for  whatever  he  said  or  did  in  main- 
taining the  claim.  When  the  plaintiff  sought  to  recover  the 
value  of  the  articles  converted  he  was  met  by  the  assertion  that 
^^  the  mortgage  from  Qoodrich  under  which  the  goods  were 
claimed  was  a  mortgage  given  to  secure  a  debt  due  to  the 
husband,  and  the  goods  were  claimed  as  the  property  of  the 
husband.  And  all  the  way  through  the*  litigation  this  seems 
to  have  been  the  justification  relied  upon  as  against  the 
plaintiff.  In  making  this  claim  the  husband  was  acting  as 
the  defendant's  agent,  and  she  must  be  held  to  have  known  it. 
His  words  and  acts  in  this  connection  were  her  words  and 
acts :  Haskell  v.  Starbird,  152  Mass.  117,  23  Am.  St.  Bep.  809, 
25  N.  E.  14.  The  act  of  conversion  and  the  attempted  just- 
ification were  all  on  her  behalf.  She  said  through  her  hus- 
band that  they  were  all  done  in  his  behalf.  These  statements 
were  not  true  and  they  were  misleading.  And,  considered  in 
connection  with  the  other  circumstances  of  the  case,  they  fuUy 
justify  the  finding  that  she  fraudulently  concealed  the  faet 
that  there  was  a  cause  of  action  against  her. 

Exceptions  overruled. 


The  Sunning  of  the  Statute  of  Limitations  may  be  postponed  by 
eoncealed  fraud:  Pietsch  v.  Milbrath,  123  Wis.  647,  107  Am.  St.  Bep. 
1017.  And  the  acts  constituting  fraudulent  concealment  may  precede 
or  be  concurrent  with  or  subsequent  to  the  accruing  of  the  eanse  of 
action:  Whitesell  v.  Strickler,  167  Ind.  602,  119  Anu  St.  Eop.  524. 
But  mere  silence  by  a  person  liable  to  an  action  is  ordinarily  not 
euch  concealment  as  will  influence  the  running  of  the  statute  of  limi- 
tations; to  have  that  effect,  the  concealment  must  ordinarily  consist 
of  affirmative  acts  or  representations.  Neither  wiU  the  ignorance  of 
a  person  of  his  right  to  bring  an  action  prevent  the  running  of  the 
statute:  Fortune  v.  English,  226  111.  262,  117  Am.  St.  Bep.  253; 
Davis  V.  Boyett,  120  Ga.  649,  102  Am.  St.  Bep.  118;  State  v.  Wal- 
ters, 31  Ind.  App.  77,  99  Am.  St.  Bep.  244. 
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SMIDDT  ▼.  PEAELSTEIN. 

[201  Mass.  246,  87  K.  E.  572.] 

SLANBEB^  ThOQgb  Words  Spoken  are  not  Believed  to  lie 
True  hy  Any  Penon  Hearing  Them,  will  support  an  action  of  tort, 
because  the  injury  to  the  reputation  is  not  the  sole  element  of  dam- 
age, and  the  jury  has  a  right  to  consider  the  mental  suffering  of  the 
partj  slandered,     (p.  397.) 

Action  of  tort  charging  the  slander  by  the  defendant  of 
the  plaintiff  by  calling  the  latter  a  thief  and  robber.  The  de- 
fendant asked  the  court  to  rule  that  the  plaintiff  was  not 
entitled  to  recover,  because  it  did  not  appear  that  any  person 
hearing  the  slanderous  words  believed  them,  and  to  instruct 
the  jury  that,  unless  the  words  used  were  spoken  in  such  a 
public  way  that  the  plaintiff's  general  reputation  was  affected, 
he  could  not  recover.  The  court  refused  to  so  rule,  and  the 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

J.  W.  Allen,  for  the  defendant. 

J.  E.  CrOtter  and  D.  Benshimol,  for  the  plaintiff. 

•*''  HAMMOND,  J.  The  evidence  as  to  whether  anyone 
but  the  plaintiff  was  present  at  the  times  and  places  respect- 
ively named  in  the  second,  fourth,  fifth  and  sixth  requests 
was  conflicting,  and  warranted  a  finding  in  each  case  for  the 
plaintiff.    Hence  those  requests  were  properly  refused. 

It  is  not  essential  to  the  plaintiff's  case  that  the  persons 
who  heard  the  charges  should  have  believed  thexa  to  be  true. 
The  injury  to  the  reputation  is  not  the  sole  element  of  dam- 
age, especially  where,  as  in  this  case,  the  charge  is  one  of 
crime.  The  jury  have  the  right  to  consider  the  mental  suffer- 
ing of  the  plaintiff:  Marble  v.  Ghapin,  132  Mass.  225,  and  au- 
thorities there  cited;  Bishop  v.  Journal  Newspaper  Co.,  168 
Mass.  327,  47  N.  E.  119.  Hence  the  third,  eighth  and  ninth 
requests  were  properly  refused. 

The  subject  matter  of  the  tenth  was  suflSciently  and  cor- 
rectly covered  in  the  charge. 

There  was  evidence  that  the  words  were  uttered  by  the  de- 
fendant as  charged  in  the  last  eight  counts  of  the  declaration ; 
***  that  they  were  so  uttered  in  the  presence  of  people  who 
heard  them  and  understood  them ;  and  that  the  plaintiff  suf- 
fered thereby.  And  there  was  no  evidence  of  privilege  or 
justification.     The  first  request,  which  was  that  upon  all  the 
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evidence  the  plaintiff  was  not  entitled  to  recover,  was  there- 
fore rightly  refused. 
Judgment  on  the  verdict* 


DefameUory  Words,  at  least  if  libelons  per  ee,  warrant  the  reooverj 
of  damages  for  mental  suffering:  GahUl  y.  Murphy,  94  Cal.  29,  28 
Am.  St.  Bep.  88;  Belo  v.  FuUer,  84  Tex.  450,  31  Am.  St.  Bep.  75; 
Hirshfield  t.  Fort  Worth  Nat.  Bank,  83  Tex.  452,  29  Am.  St.  Bep. 
660. 


DOWNEY  V.  CHAELES  S.  GOVE  COMPANY. 

[201  Mass.  251,  87  N.  £.  597.] 

INTOZIOATINa  LIQUOB8 — ^Becovery  for,  Wlien  not  Allowed. 

A  note  and  mortgage  given  in  payment  of  liquors  sold  in  violation 
of  law  are  not  enforceable,     (pp.  398,  399.) 

ASSIONEE  for  the  Benefit  of  Oreditors,  Suits  by  Wbicli  are 
not  Maintainable  by  His  Assignor. — ^An  assignee  for  the  benefit  of 
creditors  has  no  greater  rights  than  his  assignor,  and  cannot  main- 
tain a  suit  to  enjoin  the  foreclosure  of  a  mortgage  given  for  liquors 
sold  in  violation  of  law  to  his  assignor  when  the  latter,  because  of 
his  participation  in  such  violation,  could  not  have  maintained  such 
suit.     (p.  399.) 

W.  F.  Connor  and  J.  C.  Cronon,  for  the  defendant. 

No  counsel  appeared  for  the  plaintiff. 

.  261  KNOWLTON,  C.  J.  This  is  a  biU  in  equity,  brought 
to  obtain  an  injunction  to  prevent  the  foreclosure  of  a  mort- 
gage of  personal  property  by  a  sale  in  accordanee  with  its 
terms,  and  to  obtain  a  decree  for  the  redemption  of  the 
mortgage.  The  plaintiff  is  the '  assignee  of  the  mortgaged 
property  under  a  voluntary  conveyance  for  the  benefit  of 
creditors  made  by  the  mortgagor  and  maker  of  the  notes. 
He  contends  that  the  notes  and  mortgage  are  void  because 
they  were  given  in  payment  for  intoxicating  liquor,  the  pur- 
chase of  which  was  procured  by  solicitation  in  **^  violation 
of  the  Revised  Laws,  chapter  100,  section  52,  in  a  city  in 
which  licenses  of  the  first  five  classes  are  not  granted. 

The  judge  found  that  the  purchase  was  obtained  through 
such  solicitation,  made  in  the  city  of  Cambridge  in  violation 
of  the  statute,  and  that  the  sale  was  made  and  the  liquors 
were  delivered  there.  Upon  this  finding  of  facts  the  sale  was 
in  violation  of  Revised  Laws,  chapter  100,  section  1,  and  the 
contract  of  sale  was  illegal  and  void.*    The  notes  and  mort- 

*The  case  was  heard  bv  Wait,  J.  He  made  a  decree  that  the  de- 
fendant  discharge  the  mortgage  and  cancel  the  notes  and  return  them 
to  the  plaintiff  without  any  payment  by  him^  and  reported  the  case 
for  determination  by  this  court. 
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ghge  given  in  payment  for  the  liquors  also  were  illegal,  and 
the  courts  will  not  enforce  them  in  favor  of  the  holder: 
Brigham  v.  Potter,  14  Gray,  522 ;  Baker  v.  Collins,  9  Allen, 
253 ;  Warren  v.  Chapman,  105  Mass.  87. 

But  this  is  not  a  case  to  enforce  payment  of  the  notes. 
The  plaintiff,  as  assignee  for  creditors,  has  no  greater  rights 
than  the  person  who  obtained  the  liquors  through  this  illegal 
contract.  He  comes  into  a  court  of  equity  and  asks  to  be 
relieved  from  the  contract  which  his  assignor  made.  It  is  a 
familiar  rule  of  law  that  one  who  seeks  the  aid  of  a  court 
of  equity  must  come  with  clean  hands:  Snow  v.  Blount,  182 
Mass.  489,  65  N.  E.  845 ;  Lawton  v.  Estes,  167  Mass.  181,  57 
Am.  St.  Rep.  450,  45  N.  E.  90.  The  plaintiff  comes  as  a 
participant  in  a  violation  of  law  by  the  making  of  an  illegal 
contract.  The  court  will  give  him  no  relief  from  the  con- 
sequences of  his  participation  in  an  unlawful  act.  The  case 
is  identical  in  principle  with  Atwood  v.  Fisk,  101  Mass.  363, 
100  Am.  Dec.  124,  in  which  the  maker  of  a  promissory  note 
and  mortgage,  given  in  consideration  of  a  promise  by  the 
payee  to  forbear  to  prosecute  for  an  embezzlement,  asked  a 
court  of  equity  to  compel  the  surrender  or  cancellation  of  the 
note  and  mortgage.  The  language  of  the  court,  in  refusing 
to  give  the  plaintiff  relief  because  he  was  a  party  to  the  illegal 
agreement  to  compound  a  felony,  is  equally  applicable  to  the 
present  case.  The  rule  stated  is  that  the  law  **  will  not  recog- 
nize a  right  of  action  founded  on  the  illegal  contract,  in  favor 

of  either  party  against  the  other Equity  follows  the 

rule  of  law  and  will  not  interfere  for  the  benefit  of  one  siich 
party  against  a  particeps  criminis." 

*■"*  The  decision  in  Gargano  v.  Pope,  184  Mass.  571,  100 
Am.  St.  Rep.  575,  69  N.  E.  343,  in  which  it  was  held  that  the 
participation  of  the  plaintiff  in  making  a  champertous  con- 
tract was  not  a  bar  to  her  application  for  reliff,  is  an  excep- 
tion to  the  general  rule.  The  case  of  Reynell  v.  Sprye,  1 
De  Gex,  M.  &  G.  660,  the  leading  authority  on  which  it  was 
founded,  presented  an  unusual  state  of  facts  calling  for  re- 
lief, and  the  illegal  element  was  not  that  on  which  the  de- 
cision mainly  rested.  Sir  Knight  Bruce,  at  page  679,  stated 
the  exception  to  the  common  rule  as  follows:  **But  where  the 
parties  to  a  contract  against  public  policy,  or  illegal,  are  not 
in  pari  delicto  (and  they  are  not  always  so),  and  where  public 
policy  is  considered  as  advanced  by  allowing  either,  or  at 
least  the  more  excusable  of  the  two,  to  sue  for  relief  against 
the  transaction,  relief  is  given  to  him."   The  facts  in  Gargano 
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y.  Pope,  184  Mass.  571,  100  Am.  St.  Rep.  575,  69  N.  E.  343, 
bring  the  case  within  this  exception.  But  the  doctrine  of  the 
exception  ought  not  to  be  enlarged,  and  it  does  not  include 
the  case  of  one  who  has  participated  in  an  illegal  contract 
for  the  sale  of  intoxicating  liquor,  and  who  seeks  to  aroid. 
payment  for  the  property  conveyed  to  him. 
Bill  dismissed. 


An  Assignee  for  the  Benefit  of  Creditors  stands  in  the  shoes  of  his 
assignor,  and  holds  the  property  subject  to  all  equities  and  rights 
which  existed  against  him:  Swedish- American  Nat.  Bank  ▼.  First  Nat. 
Bank,  89  Minn.  98,  99  Am.  St.  Rep.  549;  Richardson  y.  Anderson, 
109  Md.  641,  130  Am.  St.  Rep.  543;  Arnold  v.  Hagerman,  45  N.  J. 
Eq.  186,  14  Am.  St.  Rep.  712.  See,  also,  Bennett  v.  Aetna  Ins.  Co., 
201  Mass.  554,  post,  p.  414. 


PHINNET  ▼.  BOSTON  ELEVATED  RAILWAY  COM- 

PANT. 

[201  Mass.  286,  87  N.  E.  490.] 

8TBEET  SAILWAY  Undertaking  to  Perform  Duties  Owlnsr 
fjrom  a  Mimicipality,  Whan  Liable  for  KegUgenca  of  ma  EmploT^ — 
If  a  street  railway  undertakes  to  guard  a  treneh  in  a  pnblie  Btreet 
for  the  purpose  of  inducing  the  municipality  not  to  place  barriers 
across  such  street,  it  assumes  the  statutory  duty  owing  from  the 
municipality,  and  is  answerable  for  injuries  due  to  the  negligence  of 
its  employes  in  not  properly  guarding  such  trench,     (pp.  401,  402.) 

The  case  was  reported  by  the  trial  court  to  the  supreme 
court  for  the  determination  by  it  of  the  question  whether  a 
verdict  should  have  been  ordered  for  the  defendant 

A.  L.  Richards^  for  the  plaintiff. 

H.  D.  McLellan,  for  the  defendant 

^•^  KNOWLTON,  C.  J.  The  plaintiff  was  injured  by  fall- 
ing into  an  unguarded  trench  four  or  five  feet  deep,  dug  by 
the  water  department  of  the  city  of  Medford,  in  the  street, 
across  the  track  of  the  defendant's  railway.  The  accident  hap- 
pened in  the  evening.  The  parties  filed  in  the  case  the 
following  admission  or  agreement  in  writing:  ^'Li  the  above- 
entitled  case,  the  defendant,  Boston  Elevated  Railway  Com- 
pany, hereby  admits  that  the  trench  referred  to  in  the  plain- 
tiff's  declaration  was   upon  the   night   mentioned  in   said 
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declaration  in  charge  of  a  man  paid  by  the  defendant,  and 
that  the  said  man  was  sent  out  to  guard  said  trench  during 
said  night  by  the  defendant,  in  accordance  with  an  agreement 
with  the  water  department  of  the  city  of  Medford.  The  said 
trench  was  not  dug  by  the  defendant  but  by  the  said  water 
department,  but  the  said  trench  crossed  the  tracks  of  the 
defendant,  and  rather  than  have  the  said  department  place 
wooden  barriers  along  the  side  of  the  trench,  which  it  would 
be  necessary  to  remove  and  replace  as  each  car  went  by,  the 
defendant  made  the  above  agreement  and  sent  out  the  man 
as  above  stated."  It  was  undisputed  that  the  man  sent  out 
under  this  agreement  failed  in  his  duty  to  guard  the  trench, 
and  that  the  plaintiflE  was  injured  while  in  the  exercise  of  due 
care.  The  only  question  before  us  is  whether  there  was  evi- 
dence of  negligence  on  the  part  of  the  defendant  or  its  servant, 
on  which  the  plaintiff  can  maintain  her  action. 

The  defendant  was  not  primarily  liable  for  the  condition  of 
the  street,  and  originally  it  was  under  no  obligation  to  guard 
the  trench :  Leary  v.  Boston  Elevated  Ry.,  180  Mass.  203,  62 
N.  E.  1.  The  action  is  not  brought  under  the  Revised  Laws, 
chapter  51,  section  18,  and  the  provision  of  section  20  of  this 
chapter,  requiring  notice  of  the  injury  to  the  county,  city, 
town  or  person  by  law  obliged  to  keep  the  way  in  repair,  is 
not  applicable  to  this  case:  Seltzer  v.  Amesbury  &  Salisbury' 
Gas  Co.,  188  Mass.  242,  74  N.  E.  339.  But  the  defendant  had 
an  interest  to  be  relieved  from  the  necessity  of  removing  and 
replacing  a  barrier  every  time  one  of  its  cars  passed  along  the 
track,  and  if  the  city  had  performed  its  duty  to  protect 
travelers  from  danger  at  that  point,  the  most  convenient  and 
feasible  way  of  doing  it  would  have  been  by  the  erection  of 
barriers.  In  its  own  interest,  and  to  save  itself  from  trouble, 
the  defendant  entered  into  the  arrangement  with  the  city  to 
guard  the  trench  in  ^®®  such  a  way  as  would  render  barriers 
unnecessary.  It  thereby  assumed  a  relation  to  this  danger  in 
the  street  that  imposed  upon  it  a  duty  to  protect  travelers 
from  the  danger.  This  duty  extended  to  everyone  who  was 
liable  to  be  affected  by  the  defendant's  performance  or  non- 
performance of  it.  The  contract  with  the  city,  whereby  the 
defendant  undertook  to  relieve  the  city  of  the  performance  of 
its  statutory  duty,  brought  the  defendant  into  a  relation  to 
these  travelers  which  was  the  foundation  of  a  legal  obligation 
to  provide  for  their  safety. 

After  making  this  arrangement,  the  business  of  guarding 
the  trench  was  the  defendant's  business,  and  the  man  sent  to 
do  it  was  the  defendant's  servant,  for  whose  negligence,  either 
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of  omission  or  commission,  the  defendant  was  liable:  Brow  ▼. 
Boston  etc.  B.  B.,  157  Mass.  399,  32  N.  E.  362 ;  Bbncher  ▼. 
New  York  etc.  B.  B.,  196  Mass.  355,  82  N.  E.  15, 13  L.  B.  A., 
N.  S.,  1177. 
Judgment  on  the  y^ diet. 


A  Street  BaUway  Campanff  is  not  responsible,  u  a  rule,  for  the  con- 
dition of  a  street  nor  answerable  to  passengers  injured  hj  its  want 
of  safetj:  Thompson  t.  Gardner  etc.  St.  By.  Co.,  193  Mass.  133,  11& 
Am.  St  Bep.  459. 


PAT  V.  LOCKE. 
[201  Mass.  387,  87  N.  E.  753.] 

CONDITIONS  SUBSEQUENT  and  fbe  Bigbt  of  Entry  for  a 
Breach  Thereof. — Where  lands  are  conveyed  on  a  condition  that  they 
are  to  be  used  for  the  purposes  of  the  commission  of  fish  and  fisheries, 
and  are  never  used  for  that  purpose,  though  more  than  twenty  years 
have  elapsed,  there  is  a  breach  of  condition  for  which  the  grantor 
and  his  heirs  have  a  right  of  entry,     (pp.  403,  404.) 

CONDITIONS  SUBSEQUENT,  Breach  of  by  the  United  States. 

If  the  United  States  acquires  title  to  real  property  subject  to  a  con- 
dition subsequent  in  the  conveyance,  its  title  may  be  destroyed 
through  a  breach  of  such  condition  under  the  same  circumstances 
as  if  the  conveyances  were  to  a  private  person,     (p.  404.) 

JUBISDIOTION  Over  Officers  and  Agents  of  the  United  States 
Holding  Possession  of  Lands  Withont  Bight. — ^If  an  officer  or  agent 
of  the  United  States  holds  possession  of  lands  after  title  of  the 
United  States  thereto  has  been  forfeited  by  a  breach  of  condition 
subsequent  in  the  conveyance,  a  state  court  has  jurisdiction  to  enter- 
tain an  action  to  recover  such  land.  It  is  not  sufficient  that  the  of- 
ficer was  acting  as  a  representative  of  the  United  States  unless  tho 
right  of  the  United  States  is  such  as  to  justify  his  action,     (p.  405.) 

A  JUDGMENT  for  the  Possession  of  Lands  Bendered  Against 
a  Tenant  Claiming  Under  the  United  States  does  not  affpct  the  lat- 
ter's  title.  That  remains  open  to  future  litigation  if  there  is  a  dis- 
pute about  it.     (pp.  404,  405.) 

JUBISDICTION  of  State  Court  Over  Lands  Conveyed  to  the 
United  States  for  a  Public  Use. — ^By  the  statutes  of  Massachusetts, 
the  courts  of  that  state  have  concurrent  jurisdiction  with  the  courta 
of  the  United  States  over  tracts  of  land  convened  to  the  United 
States  for  a  public  use,  and  exclusive  jurisdiction  over  any  raeh 
tract  if  it  ceases  to  be  used  by  the  United  States  for  soeh  public 
use.     (p.  405.) 

Writ  of  entry  to  which  the  tenant  filed  a  plea  in  abatement^ 
which,  having  been  overruled,  the  defendant  appealed. 

Asa  P.  French  and  W.  H.  Garland,  for  the  tenant 

O.  Murchie,  for  the  demandants. 
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KNOWLTON,  C.  J.  This  is  a  writ  of  entry  to  recover 
land  in  the  town  of  Fahnonth.  Upon  the  facts  agreed  it  ap- 
pears that  the  demandants  are  the  heirs  at  law  of  Joseph  S. 
Fay,  who,  on  October  10,  1882,  conveyed  the  premises  to 
Charles  F.  Ghoate  and  J.  Malcolm  Forbes  as  trustees,  under 
a  trust  expressed  as  follows:  ''To  hold  the  same  primarily  for 
the  uses  of  the  United  States  commission  on  fish  and  fisheries, 
....  and  in  the  further  trust,  at  any  time,  upon  the  request 
of  the  United  States  commissioner  of  fish  and  fisheries,  or  of 
the  secretary  of  the  treasury,  to  that  effect  in  writing,  to 
convey  the  premises  hereby  granted  to  the  United  States  of 
America  in  fee  simple,  free  and  discharged  of  all  trusts,  pro- 
vided, however,  that  if  hereafter  the  premises  hereby  con- 
veyed are  not  used  for  the  purposes  of  said  commission  of 
fish  and  fisheries,  nor  by  the  said  United  States,  the  same  shall 
revert  to  the  said  Joseph  S.  Fay,  his  heirs  and  assigns,  etc.'* 
By  a  letter  dated  April  13,  1883,  the  United  States  commis- 
sioner of  fish  and  fisheries  made  the  request  in  writing  pro- 
vided for  in  the  deed,  and  the  trustees,  accordingly,  on  April 
20,  1883,  conveyed  the  estate  to  the  United  States,  but  sub- 
ject to  the  condition  quoted  above.  The  premises  conveyed 
have  never  been  used  for  the  purposes  of  the  United  States 
commission  of  fish  and  fisheries,  nor  by  the  United  States  of 
America. 

The  tenant  has  been  in  possession  of  the  land,  as  superin- 
tendent of  the  station  of  the  United  States  commission  of  fish 
and  fisheries  in  Wood's  Hole.  On  April  9,  1903,  the  demand- 
ants, through  their  agent,  entered  and  took  possession  of  the 
premises,  claiming  ownership,  and  posted  signs  as  a  notifica- 
tion of  their  claim.  On  May  7,  1903,  one  of  the  demandants 
in  person,  in  his  own  behalf  and  for  the  other  heirs  of  Joseph 
S.  Fay,  entered  the  premises  and  claimed  the  land  and  took 
possession  of  it.  He  also  posted  notices  on  the  premises, 
setting  forth  a  claim  of  ownership.  On  each  of  these  dates  the 
tenant  was  notified  of  the  entry,  and  his  attention  was  called 
to  the  notices,  and  the  premises  were  demanded  of  him;  but 
he  withheld  the  possession  **•  and  threatened  to  put  the 
demandant  off  the  premises  by  force,  and  tore  down  the 
notices,  and  posted  other  notices  forbidding  any  entry  there- 
on.   On  May  15,  1903,  this  suit  was  brought. 

The  deed  of  the  father  of  the  demandants  was  made  upon  a 
condition  subsequent,  and  the  deed  of  the  trustees  to  the 
United  States  was  made  upon  the  same  condition.  There  has 
been  a  breach  of  the  condition,  as  the  premises  have  never 
been  used  for  the  purposes  for  which  they  were  conveyed, 
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although  more  than  twenty  years  elapsed  after  ihe  making  of 
the  second  deed  before  the  suit  was  brought.  The  grantor 
and  his  heirs,  therefore,  had  a  right  of  entry  for  a  breach  of 
the  condition,  and  they  have  exercised  this  right:  Hay  den  v. 
Stoughton,  5  Pick.  528;  Gray  v.  Blanchard,  8  Pick.  284; 
Austin  V.  Cambridgeport  Parish,  21  Pick.  215;  Hadley  v. 
Hadley  Mfg.  Co.,  4  Gray,  140;  Bawson  v.  Uxbridge  School 
District,  7  Allen,  125,  83  Am.  Dec.  670;  Allen  v.  Howe,  105 
Mass.  241.  The  title  acquired  by  the  United  States  under 
its  deed  is  the  same  as  would  pass  to  any  private  party  under 
a  similar  deed.  Upon  these  facts  the  demandants  appear  to 
have  a  perfect  title. 

The  only  defense  set  up  is  under  an  answer  in  abatement, 
in  which  the  tenant  denies  the  jurisdiction  of  the  court  be- 
cause of  the  deed  to  the  government  of  the  United  States,  and 
because  his  holding  was  under  the  authority  of  the  United 
States.  This  answer  was  overruled  by  the  superior  court,  and 
the  case  was  afterward  heard  upon  an  agreed  statement  of 
facts,  the  tenant,  upon  an  inquiry  by  the  judge,  having  said 
that  he  did  not  desire  to  file  an  answer.  Judgment  having 
been  ordered  for  the  demandants,  the  tenant  appealed. 

Regularly,  when  this  answer  was  overruled,  a  further  plea 
or  answer  should  have  been  filed.  But  we  may  take  the  agreed 
statement  of  facts  as  a  waiver  of  all  questions  of  pleading 
and  deal  with  the  case  upon  these  facts.  The  deeds  that  ap- 
pear of  record,  and  the  entry  of  the  demandants  and  the  con- 
duct of  the  tenant,  make  a  perfect  case  for  the  demandants, 
unless  the  fact  that  the  deed  was  to  the  United  States  bars 
the  proceedings.  The  tenant's  first  contention  is  that  his 
assertion  of  a  right  as  an  ofiScer  acting  under  the  authority  of 
the  United  States  deprives  the  state  courts  of  jurisdiction  to 
determine  the  demandants'  rights  against  him.  This  conten- 
tion is  answered  by  the  decision  *®®  in  United  States  v.  Lee, 
106  U.  S.  196,  27  L.  ed.  171,  which  has  been  reaffirmed  in 
Poindexter  v.  Greenhow,  114  U.  S.  270,  5  Sup.  Ct.  Rep.  903, 
29  L.  ed.  185,  and  in  Tindal  v.  Wesley,  167  U.  S.  204,  17  Sup. 
Ct.  Rep.  770,  42  L.  ed.  137,  and  cases  cited.  Under  these 
decisions  it  is  not  enough  for  an  officer  to  assert  that  he  is 
acting  in  an  official  capacity  as  a  representative  of  the  United 
States,  but  he  must  show  tiiat  the  right  of  the  United  States 
is  such  as  to  justify  him  in  his  action.  The  subject  is  very 
fully  and  ably  discussed  in  the  first  and  last  of  the  three  cases 
cited.  This  defense  cannot  avail  the  tenant.  Of  course,  a 
judgment  for  the  demandants  against  the  tenant  does  not 
affect  the  title  of  the  United  States  under  its  deed.     That  is 
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open  for  further  litigation,  if  there  is  a  dispute  about  it: 
Tindal  v.  Wesley,  167  U.  S.  204,  17  Sup.  Ct.  Rep.  770,  42  L. 
ed.  137 ;  United  States  v.  Lee,  106  U.  S.  196,  27  L.  ed.  171. 

The  only  other  ground  of  defense  is  that  the  state  court  has 
no  jurisdiction  of  any  case  affecting  land  conveyed  to  the 
United  States  for  such  a  public  use.  But  the  statute  under 
which  the  jurisdiction  of  the  United  States  was  acquired  by  a 
virtual  cession  from  the  state  government  to  the  federal  gov- 
ernment expressly  reserves  exclusive  jurisdiction  over  this 
place  to  the  state,  under  the  conditions  that  now  exist. 
Under  Revised  Laws,  chapter  1,  section  2,  which  has  been  in 
force  from  early  times,  *'The  sovereignty  and  jurisdiction  of 
the  comnM>nwealth  extend  to  all  places  within  the  boundaries 
thereof,  subject  to  the  concurrent  jurisdiction  granted  over 
places  ceded  to  the  United  States.*'  In  Revised  Laws,  chap- 
ter 1,  section  6,  are  the  provisions  relative  to  lands,  a  title  to 
which  is  acquired  in  fee  by  the  United  States  for  certain 
public  uses,  including  the  use  of  the  United  States  fish  and 
fisheries  commission.  The  last  part  of  this  section  is  as  fol- 
lows: "But  the  commonwealth  shall  retain  concurrent  juris- 
diction with  the  United  States  in  and  over  all  such  tracts  of 
land  to  the  extent  that  all  civil  and  criminal  processes  issuing 
under  authority  of  the  commonwealth  may  be  executed  thereon 
in  the  same  way  and  manner  as  if  jurisdiction  had  not  been 
ceded  as  aforesaid,  and  exclusive  jurisdiction  over  any  such 
tract  shall  revest  in  the  commonwealth  if  such  tract  ceases  to 
be  used  by  the  United  States  for  such  public  purposes. ' '  The 
United  States  can  exercise  no  jurisdiction  over  the  land  in 
contravention  of  this  section. 

Judgment  affirmed. 


Aetums  Against  State  or  United  States  Officers  for  the  reeoTerj  of 
real  estate  are  discussed  in  the  note  to  Sanders  v.  Saxton,  108  Am. 
8t  Bep.  838.  See,  also,  Elmore  t.  Fields,  153  Ala.  345,  127  Am.  St. 
Bep.  31. 

As  to  What  Words  Create  a  Condition  Subsequent,  see  the  note  to 
Ecroyd  v.  Coggeshall,  79  Am.  St.  Eep.  747. 

The  Mode  of  Taking  Advantage  of  Breaches  of  Conditions  Subsequent 
U  the  subject  of  a  note  to  Trustees  of  Union  College  v.  New  York, 
03  Am.  St.  Bep.  572. 
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PHTTJ/TPS  ▼.  CHASE. 

[201  MaoL  444,  87  N.  E.  755.] 

EVIDSHOB  on  the  InuB  of  UndDB  Tntlwunffft. — ^In  a  proeeed- 
ini^  to  set  aside  an  adoption  beeaose  of  the  undue  influenee  of  the 
hnsband  of  the  woman  adopting  the  child,  evidence  of  the  eirenm- 
stances  and  conduct  of  the  husband  toward  the  woman  from  the 
time  of  his  first  ac<iuaintanee  with  her,  commenciug  four  or  five 
years  prior  to  the  adoption,  and  conduct  afterward  through  their 
whole  married  life,  is  admissible,  together  with  the  oral  declara- 
tions of  the  wife  and  her  writings  touching  the  matters  in  dispute, 
(pp.  408,  409.) 

WITNESflEft— PriTllega  of  Attorney. — ^The  rule  respecting 
the  privilege  of  attomejs  should  be  strictly  construed,  because  such 
rule  is  for  the  protection  and  benefit  of  the  client,  so  that  his  dis- 
closures may  not  be  used  against  the  client  in  controversies  with 
third  persons,     (p.  409.) 

WITNESSED— Privflego  of  Attomoyi^  Waiver  of  by  Admiii- 
istrator  of  Client. — ^The  administrator  of  a  deceased  client  may  waive 
the  privilege  of  an  attorney  not  to  testify  respecting  communications 
from  the  client,     (p.  409.) 

WITNESSES,  Privilogs  of  Attomej  <tf  Docoued  Client,  When 
Ceases  to  Exist. — ^If  there  is  a  controversy  to  determine  who  shall 
take  the  property  of  a  deceased  person,  under  whom  both  parties 
claim,  the  reason  for  the  privilege  of  attorneys  does  not  exist,  and 
neither  party  can  set  up  a  claim  of  such  j^rivilege  against  the  other 
for  the  purpose  of  excluding  communications  made  by  such  client 
to  such  attorney,     (pp.  409,  410.) 

WITNESS,  Pzlvilego  of  Attorney,  Waiver  of  by  Client  In  Hli 
laifetinie. — Where  a  client  makes  a  communication  to  her  attorney, 
with  a  request  that  the  facts  be  communicated  to  her  representa- 
tive after  her  death,  the  privilege  that  such  attorney  should  not,  as 
a  witness,  reveal  such  communication  is  thereby  waived  by  the 
elient.     (p.  410.) 

EVIDENCE — ^Undne  Influence— Conmnmications  to  an  Attor- 
ney.— Evidence  of  the  attorney  of  a  deceased  wife  that  he  pre- 
pared for  her  an  affidavit,  which  she  subscribed  and  verified,  to  the 
effect  that  a  certain  adoption  was  not  made  by  her  of  her  own  free  will, 
but  was  forced  upon  her  by  her  husband,  and  that  She  also  told  him 
to  communicate  such  statement  to  her  brothers,  is  admissible  in 
proceedings  to  set  aside  such  adoption,     (p.  410.) 

JUBY  TBIAIa — ^Evidence,  Taking  of  to  the  Jnry-roonL — It  is 
not  error  to  permit  a  jury  to  take  to  their  room  a  copy  of  will  re- 
ferred to  in  the  testimony  of  a  witness,     (p.  410.) 

JUBY  TBIAIi — Comment  of  Counsel  on  a  Claim  of  Privilege 
by  a  Partyd — If,  on  the  trial  of  a  proceeding  to  set  aside  an  adop- 
tion, the  defendant  objects  to  the  testimony  of  an  attorney  on  the 
ground  that  it  discloses  a  privileged  communication,  the  attorney  or 
his  adversary  has  a  right  to  comment  before  the  jury  on  the  claim 
of  privilege  thus  made  and  the  consequent  exclusion  of  testimonj. 
(p.  411.) 

B.  M.  Morse  and  J.  H.  Soliday,  for  the  respondent. 

M.  Storey  and  E.  R.  Thayer,  for  the  petitioners. 

*«  KNOWLTON,  C.  J.    This  is  a  petition  for  a  revocation 
of  a  '*'**  decree  of  the  probate  court  for  the  adoption  of  De 
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Forest  WoodniflP  Chase  by  Jeannie  P.  Chase,  then  the  wife 
of  Dr.  Horace  Chase.  The  adopted  parent  was  nine  years 
older  than  her  adopted  son,  whose  mother  was  the  first  wife 
of  Dr.  Chase.  It  is  the  contention  of  the  petitioners  that  the 
decree  of  adoption  was  obtained  by  fraud  upon  the  probate 
court,  through  coercion  and  undue  influence  exercised  upon 
Jeannie  P.  Chase  by  her  husband,  whereby  she  was  induced  to 
sign  and  prosecute  the  petition  for  adoption.  The  theory  of 
the  present  petitioners,  upon  which  the  trial  proceeded,  is 
that  Jeannie  P.  Phillips,  afterward  Mrs.  Chase,  was  possessed 
of  a  large  amount  of  property,  most  of  which  was  held  for 
her  benefit  by  two  boards  of  trustees,  under  separate  trusts ; 
that  Dr.  Chase  desired  to  get  possession  of  her  money  and  to 
use  it  for  his  own  purposes,  in  speculation  in  stocks  and  other- 
wise; that  almost  from  the  beginning  of  their  acquaintance 
he  was  planning  to  accomplish  this  result,  and  that  he  '^  under- 
took to  accomplish  it  by  inducing  her  to  marry  him  and  to 
adopt  his  son,  the  adoption  being  a  necessary  step  in  carrying 
out  the  plan,  because  her  property  was  held  in  trust  upon 
such  terms  that  he  could  not  take  it  under  her  will  or  inherit 
it  as  her  husband ;  that  he  was  able  to  bring  about  the  adop- 
tion only  by  undue  influence,  and  by  playing  upon  his  wife's 
dread  of  another  matrimonial  scandal  which  she  dared  not 
face;  that,  through  his  position  as  physician  and  later  as 
husband,  he  was  able  to  exert  and  did  exert  a  dominating  and 
controlling  influence  over  his  wife,  exercised  when  necessary 
with  severity  and  cruelty,  and  that  he  continued  to  exert  this 
influence  until  the  end  of  their  married  life,  and  thereby  pre- 
vented her  from  taking  steps  to  avoid  the  adoption."  By 
the  terms  of  each  of  the  trusts  the  funds  held  by  the  trustees, 
except  the  income,  were  not  subject  to  disposition  by  her,  but 
on  her  decease  were  to  pass  to  her  heirs  at  law. 

These  issues  were  submitted  to  the  jury:  "Did  Jeannie  P. 
Chase,  of  her  own  free  will,  adopt  De  Forest  Woodruff 
Chase  on  April  23,  18891" 

"Was  she  unduly  influenced  in  the  making  of  said  adoption 
hy  Horace  Chase,  or  any  other  person?" 

To  the  first  question  they  answered  "No"  and  to  the  second 
they  answered  "Yes. "  Their  verdict,  which  was  in  accordance 
'•^^  with  the  finding  of  the  probate  court,  was  well  warranted 
by  the  testimony,  and  there  was  ample  evidence  to  sustain 
the  theory,  stated  above,  on  which  the  petitioners'  case  was 
presented. 

On  the  other  hand,  Dr.  Chase,  who  had  become  the  respond- 
ent 88  administrator  of  the  estate  of  his  son,  De  Forest  W. 
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Chase,  who  deceased  after  the  petition  was  brought,  testified 
at  great  length,  and  while  a  great  deal  was  elicited  from  his 
testimony  in  cross-examination  which  tended  strongly  to  sup- 
port the  theory  of  the  petitioners,  he  said,  in  substance,  that, 
apart  from  certain  times  when  his  wife  was  irresponsible  and 
almost  frenzied  from  a  peculiar  physical  condition,  they  were 
happy  together;,  that  his  conduct  toward  her  through  all  the 
years  of  their  married  life  was  that  of  a  devoted  husband; 
that  he  married  her  only  because  he  loved  her;  that  his 
determination  to  marry  her  was  not  in  the  least  affected  by 
the  fact  that  she  had  property;  that  never  during  his  mar- 
ried life  did  he  give  his  wife  cause  to  say  to  him  an  unkind 
word;  that,  apart  from  occasions  when  she  was  more  or  less 
in  a  frenzied  condition  from  her  physical  sufferings,  their 
relations  were  always  pleasant. 

Early  in  the  trial,  upon  a  conference  between  the  presiding 
justice  and  the  counsel,  it  became  manifest  that  the  respond- 
ent was  likely  to  argue  to  the  jury  that  the  failure  of  Mrs. 
Chase  to  commence  proceedings  to  obtain  a  revocation  of  the 
decree  of  adoption  was  strong  evidence  in  contradiction  of 
the  claim  of  the  petitionei-s.  The  relations  of  the  husband 
and  wife  and  their  conduct  toward  each  other  through  their 
whole  acquaintance  became  important,  as  bearing  upon  the 
truth  of  the  conflicting  theories  of  the  respective  parties. 
Upon  the  petitioners'  theory,  marriage  was  only  a  part  of  Dr. 
Chase's  general  plan  to  get  the  benefit  of  Mrs.  Chase's  prop- 
erty. The  plan  and  purpose  continued  as  long  as  his  wife 
lived,  and  an  important  part  of  it  was  to  prevent  her  from 
taking  proceedings  to  set  aside  the  decree  of  adoption,  and 
from  furnishing  evidence  which  might  at  some  time  be  used 
by  herself  or  others  to  thwart  him  in  his  purpose.  Under 
these  circumstances  the  conduct  of  Dr.  Chase  toward  Mrs. 
Chase,  from  the  time  of  his  first  acquaintance  with  her,  which 
was  four  or  five  years  before  the  adoption,  and  his  conduct 
afterward,  through  their  whole  married  life,  were  competent 
for  the  consideration  of  the  jury.  The  oral  declarations  of 
***  his  wife  and  her  writings  touching  the  matters  in  dis- 
pute were  competent  under  the  Revised  Laws,  chapter  175, 
sections  66,  67.  She  having  deceased,  a  wide  latitude  in  the 
cross-examination  of  Dr.  Chase  was  properly  open  in  the  dis- 
cretion of  the  court. 

The  respondent  excepted  to  the  general  course  of  the  trial 
in  these  particulars,  and  the  only  exceptions  in  the  ease  relate 
to  the  admission  of  evidence.  We  think  it  will  serve  no  use- 
ful purpose  to  deal  with  the  particulars  of  the  veiy  volum- 
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inous  testimony,  or  with  the  special  matters  to  which  the 
respondent  excepted  as  irrelevant.  We  have  already  in- 
timated that  the  general  course  of  the  trial  in  these  particulars 
was  correct.  When  circumstantial  evidence  is  largely  relied 
upon  to  establish  an  issue,  it  is  inevitable  that  many  matters 
should  be  introduced  which  by  themselves  alone  would  be  im- 
material,  although  in  connection  with  other  evidence  they  may 
be  helpful  in  discovering  the  truth.  After  a  careful  reading 
of  all  the  evidence,  we  are  of  opinion  that  the  respondent  has 
shown  no  error  in  the  admission  of  testimony. 

An  interesting  question  is  raised  by  the  respondent  on  the 
admission  of  the  testimony  of  Mr.  Chick,  at  one  time  an  at- 
torney of  Mrs.  Chase,  in  regard  to  an  afSdavit  and  will  made 
by  him  for  her,  and  certain  communications,  relative  to  the 
adoption,  to  be  made  by  him  to  her  brothers  on  her  behalf, 
after  her  death.  He  testified,  among  other  things,  that  she 
told  him  to  '*tell  her  brothers  that  this  adoption  was  not  her 
own  free  act  and  deed,  that  it  was  brought  about  by  ill-treat- 
ment and  coercion,  duress,  on  the  part  of  her  husband,  and 
that  she  did  not  want  it  to  stand."  He  prepared  an  afiSdavit 
for  her  which  she  signed  and  swore  to  before  a  notary,  and 
a  will  in  which  she  said,  '^I  now  declare  that  said  adoption 
was  not  made  by  me  of  my  free  will  and  choice,  but  was 
forced  upon  me  by  my  husband  by  threats  of  abandonment, 
and  I  believe  it  was  so  forced  upon  me  in  order  that  said 
De  Forest  W.  Chase  might  claim  as  my  heir  the  residue  under 
a  certain  trust  settlement,"  etc.  The  statement  in  the  aflS- 
davit  was  the  same  in  substance  as  that  in  the  will.  It  is  the 
contention  of  the  respondent  that  this  evidence  should  have 
been  excluded  as  a  private  communication  from  a  client  tc 
an  attorney. 

*••  It  has  been  repeatedly  held  that  this  rule  of  privilege 
should  be  construed  strictly :  Poster  v.  Hall,  12  Pick.  89,  22 
Am.  Dec.  400;  Hatton  v.  Robinson,  14  Pick.  416,  25  Am.  Dec. 
415.  It  is  for  the  protection  and  benefit  of  the  client,  so  that 
his  disclosures  may  not  be  used  against  him  in  controversies 
with  third  persons.  He  may  waive  it,  and  if  there  is  a  con- 
troversy after  his  death  between  his  estate  and  those  claiming 
adversely  to  it,  the  privilege  may  be  waived  by  his  executor  or 
administrator  (Brooks  v.  Holden,  175  Mass.  137,  55  N.  E. 
802)  or  by  his  heirs  (Fossler  v.  Schriber,  38  111.  172) ;  but 
where  the  controversy  is  not  between  an  estate  and  persons 
claiming  against  it^  but  is  to  determine  who  shall  take  by 
succession  the  property  of  a  deceased  person,  and  both  parties 
claim  under  him,  the  reason  for  the  privilege  does  not  exist, 
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and  neither  can  set  up  a  claim  of  privilege  against  the  other: 
Doherty  v.  0  'Callaghan,  157  Mass.  90,  34  Am.  St.  Rep.'  258, 
31 N.  E.  726, 17  L.  R.  A.  188 ;  Russell  v.  Jackson,  9  Hare,  387 ; 
Blackburn  v.  Crawford,  3  WalL  175,  18  L.  ed.  186;  Glover  v. 
Patten,  165  U.  S.  394,  17  Sup.  Ct.  Rep.  411,  41  L.  ed.  760. 
See,  also,  as  establishing  the  same  proposition ,  Layman's  Will, 
40  Minn.  371,  42  N.  W.  286 ;  Coates  v.  Semper,  82  Minn.  460, 
85  N.  W.  217;  Kern  v.  Kern,  154  Ind.  29,  35  N.  E.  1004: 
O'Brien  v.  Spalding,  102  Qa.  490,  66  Am.  St.  Rep.  202,  31  S 
E.  100;  Scott  V.  Harris,  113  111.  447;  Thompson  v.  Ish,  99 
Mo.  160,  17  Am.  St.  Rep.  552,  12  S.  W.  510. 

There  was  also  a  special  reason  for  the  admission  of  this 
evidence,  because  there  was  an  implied  waiver  of  any  priv- 
ilege of  Mrs.  Chase  in  her  request  that  the  fact  should  be 
communicated  to  her  brothers  after  her  death :  Scott  v.  Harris. 
113  111.  447;  Bruce  v.  Osgood,  113  Ind.  360,  14  N.  E.  563; 
Ferguson  v.  McBean,  91  Cal.  63,  27  Pac.  518,  14  L.  R.  A.  65; 
Blackburn  v.  Crawford,  3  Wall.  175,  18  L.  ed.  186 ;  Winters 
V.  Winters,  102  Iowa,  53,  63  Am.  St.  Rep.  428,  71  N.  W.  184, 
This  evidence  was  rightly  admitted. 

There  was  no  error  in  allowing  the  paper*  used  in  evidence 
to  go  to  the  jury-room:  Boston  Dairy  Co.  v.  Mulliken,  175 
Mass.  447,  56  N.  E.  711;  Krauss  v.  Cope,  180  Mass.  22,  61 
N.  E.  220. 

The  petitioners  called  Mr.  Niles,  a  leading  member  of  the 
bar,  to  testify  that  Mrs.  Chase  consulted  him  professionallj 
in  1904.  They  then  offered  to  prove  that  she  made  state- 
ments to  him  about  the  adoption,  and  that  a  paper  was  pie- 
pared  by  him,  read  ^^^  to  Mrs.  Chase  and  approved  by  her. 
After  a  statement  to  the  presiding  justice,  out  of  the  hear- 
ing of  the  jury  of  what  the  contents  of  the  paper  were,  the 
testimony  and  its  contents  were  excluded  on  the  ground  that 
it  waa  a  privileged  communication  to  counsel  In  his  dosing 
argument  the  petitioners'  counsel  commented  on  the  respond- 
ent's course  in  claiming  this  privilege.  The  counsel  of  the 
respondent  objected  that  this  was  improper,  and  upon  the 
court's  overruling  his  objection,  took  exception. 

It  is  a  rule  of  law  that  the  objection  of  a  party  to  efvidence 
as  incompetent  and  immaterial,  and  insistence  upon  his  right 
to  have  his  case  tried  according  to  the  rules  of  law,  cannot 
be  made  a  subject  of  comment  in  argument:  Commonwealth 
V.  Coughlin,  182  Mass.  558,  66  N.  E.  207;  Minihan  v.  Boston 
Elevated  Ry.,  197  Mass.  367,  83  N.  E.  871.     On  the  other 

*The  paper  wai  a  copy  of  the  will  referred  to  in  th«  testimonj  of 
Mr.  Chick,  which  he  testified  wag  made  by  Mrs.  Chase. 
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hand,  if  evidence  is  material  and  competent  except  for  a  per- 
sonal privilege  of  one  of  the  parties  to  have  it  excluded  under 
the  law,  his  claim  of  the  privilege  may  be  referred  to  in 
argument  and  considered  by  the  jury,  as  indicating  his 
opinion  that  the  evidence,  if  received,  would  be  prejudicial  to 
him.  This  is  the  rule  where  the  party  declines  to  answer  a 
question  on  the  ground  that  his  answer  may  tend  to  criminate 
him:  Andrews  v.  Frye,  104  Mass.  234;  Commonwealth  v. 
Smith,  163  Mass.  411,  40  N.  E.  189.  So,  too,  in  the  absence 
of  a  statutory  provision  to  the  contrary,  where  the  party 
charged  with  a  crime,  who  has  a  legal  right  to  testify  in  his 
own  behalf,  fails  to  take  the  witness-stand :  State  v.  Bartlett, 
55  Me.  200;  Parker  v.  State,  61  N.  J.  L.  308,  39  Atl.  651; 
Kops  V.  Regina  [1894],  App.  Cas.  650;  Regina  v.  Rhodes 
[1899],  1  Q.  B.  77.  The  principle  was  applied  by  this  court, 
in  a  case  like  the  present,  in  McCooe  v.  Dighton  etc.  Ry.,  173 
Mass.  117,  53  N.  B.  133. 

The  respondent  and  the  petitioners  both  claimed  under 
Mrs.  Chase  in  a  proceeding  to  determine  the  rights  of  suc- 
cession to  her  estate.  The  privilege  to  have  the  testimony 
excluded  was  originally  her  own,  which  she  might  waive. 
The  petitioners,  for  themselves,  waived  the  privilege  and 
offered  the  evidence.  The  respondent  claimed  the  privilege 
and  refused  to  waive  it.  In  reference  to  the  matter  in  con- 
troversy, these  two  parties  were  the  sole  representatives  of 
her  right.  This  conduct  on  the  part  of  the  respondent  was 
a  proper  subject  of  comment  in  argument. 

Exceptions  overruled. 


On  AttomeyM  as  WitneMses,  see  the  note  to  O'Brien  ▼.  Spalding,  66 
Am.  St.  Bep.  213.  Where  the  grounds  for  contesting  a  will  are 
dnress,  undue  influence  or  incapacity,  the  attorney  who  prepared  the 
win  may  be  called  by  either  side  and  examined  as  a  witness  and 
compelled  to  disclose  communications  made  to  him  by  the  testator 
during  the  preparation  of  the  will,  including  the  contents  of  former 
willSy  where  such  communications  are  relevant  to  any  of  the  issues: 
In  re  Young's  Estate,  33  Utah,  882,  126  Am.  St.  Bep.  843.  A  stat- 
ute providing  that  the  testimony  of  a  physician  shall  not  be  given 
without  the  consent  of  his  patient  is  for  the  protection  of  the  lat- 
ter, and  he  may  waive  the  privilege  if  he  sees  fit,  and,  as  a  general 
rule,  those  who  represent  him  after  his  death  may  also  waive  it  for 
the  protection  of  interests  which  they  claim  under  him:  Olson  ▼. 
Court  of  Honor,  100  Minn.  117,  117  Am.  St.  Bep.  676. 

The  LofU)  of  Adoption  of  Children  is  considered  in  the  notes  to  Van 
Matre  v.  Sankey,  39  Am.  St.  Bep.  210;  Van  Derlyn  v.  Mack,  109 
Am.  8t.  Bep.  674;  Hockaday  ▼.  Lynn,  118  Am.  St.  Bep.  684. 
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PRIBERG  V.  BUILDERS  IRON  AND  STEEL  COUPA 
[201  Masa.  461,  87  N.  E.  897.] 
HASTBB  Ain>  SEBVAHT  —  HetflKenee — Employmeir 
WorkDun  WHo  did  not  Spe&k  EnKllaU. — It  is  not  negligence  tt 
ploT  a  workman  wbo  does  not  speak  Bn^lisb,  where  the  work  in  c 
■Dd  rough  and  does  not  leqnire  dexterity,  experience  or  intellij 
along  any  apccial  line.  Hence,  &  workman  cannot  recover  fo 
jaij  tnfFereo  from  a  fellow-Bcrvant  because  the  latter  did  no 
aerstaud  or  apeak  English,     (p.  413.) 

C.  A.  Parker,  for  the  plaintiff. 

C.  M.  Pratt  and  W.  H.  Hitchcock,  for  the  defendant. 

■•"*  RUGG,  J.  This  is  an  action  of  tort  to  recover  ■ 
ages  for  personal  injuries  received  by  the  plaintiff  whi 
the  employ  of  the  defendant.  The  single  count  of  the  dec 
tion  alleges,  as  the  only  ground  of  its  liability,  employ 
by  the  defendant  of  an  incompetent  fellow-servant.  1 
was  evidence  tending  to  show  that  the  plaintiff  was  ai 
perienced  workman  who,  while  ignorant  of  the  English 
guage,  first  entered  the  employment  of  the  defendant  e 
four  years  before  this  accident.  On  the  day  in  question, 
a  single  helper,  he  was  forming  a  piece  of  lead,  wher 
general  manager  of  the  defendant,  Johanaon,  came  along 
a  man  who  could  not  speak  or  understand  English  and 
had  been  working  for  the  defendant  a  week  ^*'  "to 
painting,  and  carry  iron,  and  striking,  and  acting  as  hel| 
These  two,  with  the  other  helper  already  assisting  the  p 
tiff,  began  striking  with  heavy  hammers  in  rotation  the 
of  lead  which  the  plaintiff  held  with  tongs  upon  an  a 
Then  the  plaintiff  made  a  motion  with  his  hand  foi 
others  to  stop  striking  and  said,  "Hold  on  a  minute," 
observing  that  Johanson  and  the  first  helper  stopped, 
the  tongs  off  with  his  left  hand  and  with  his  right  took 
of  the  metal,  and  while  in  the  act  of  placing  it  in  am 
position  on  the  anvil  his  right  hand  was  struck  by 
hammer  of  the  helper,  who  did  not  talk  English  and  wh< 
not  stop  striking  as  the  other  two  had  done. 

There  ve  strong  ground  for  the  argument  that  the  pla 
was  not  in  the  exercise  of  due  care  in  that,  although  fum 
with  tongs  by  which  to  handle  the  piece  of  lead  which 
being  treated,  he  preferred,  because  of  its  greater  eonveni 
to  use  his  hand,  and  further  that  he  put  his  hand  in  a  ; 
of  great  danger  without  first  assuring  himself  that  his  s 
to  the  fellow-workmen  to  stop  wielding  the  hammers 
understood  and  heeded  by  them.    But  we  place  the  dec 
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on  the  want  of  sufScient  evidence  to  support  a  finding  of 
negligence  on  the  part  of  the  defendant  in  the  respect  averred 
in  the  declaration.  The  work  which  the  helpers  were  em- 
ployed to  do  was  rough  and  coarae  in  kind,  not  demanding 
any  particular  skill.  It  was  not  of  such  nature  as  to  require 
dexterity,  ezpertness  or  intelligence  along  any  special  line. 
It  was  plain  manual  labor,  which  could  readily  be  performed 
by  any  able-bodied  man  of  ordinary  capacity.  There  was 
testimony  that  the  work  was.  being  done  in  the  customary 
manner  and  in  the  same  way  as  it  is  done  in  foreign  countries. 
No  machinery  was  involved  and  the  tools  were  simple  and 
commonly  known.  No  intelligent  co-operation  between  the 
workmen  was  required,  but  only  the  contiguity  of  labor  in- 
volved in  striking  in  rotation  and  stopping  upon  signal. 
Intelligent  comprehension  of  the  sign  to  stop  required  no 
knowledge  of  any  language.  The  plaintiff  employed  both 
gesture  and  speech.  It  does  not  appear  which  was  observed 
by  the  two  who  stopped.  It  seems  clear  that  the  hand-given 
signal,  amid  the  noise  caused  by  the  hammering,  even  if  the 
shop  was  otherwise  quiet,  would  be  quite  as  efficient  as  that 
given  by  the  voice.  It  could  be  '•^  understood  readily  by 
men  of  all  nationalities.  The  place  of  employment  was  one 
where  the  plaintiff  must  have  known  that  men  unable  to 
speak  English  Were  likely  to  be,  for  he  himself  began  work- 
ing there  when  ignorant  of  it.  It  might  be  a  great  hardship 
on  many  men  able  to  do  only  ordinary  labor  to  hold  that  it 
is  negligence  on  the  part  of  an  employer  to  hire  anyone  who 
does  not  understand  English.  Such  a  rule  might  seriously 
impair  the  development  of  the  resources  of  the  country  and 
the  construction  of  great  public  works.  It  would  run  counter 
to  what  is  generally  known  to  be  common  experience. 

There  is  nothing  inconsistent  with  this  result  in  Beers  v. 
Isaac  Prouty  Co.,  200  Mass.  19,  128  Am.  St.  Rep.  374,  85  N. 
E.  864,  20  L.  R.  A.,  N.  S.,  39.  That  was  a  case  where  a 
certain  degree  of  trained  mechanical  ability  was  required  and 
co-operation  and  communication  between  the  workmen  were 
necessary  and  the  machine  used  was  complicated.  The 
present  case  comes  within  that  x)ortion  of  the  rule  there 
stated,  that  where  mere  manual  labor  is  required  and  there  is 
no  occasion  for  the  exercise  of  discretion  and  no  expectation 
of  co-operation  with  other  laborers,  servants  of  divers  tongues 
may  with  propriety  be  employed  to  work  in  the  same  com- 
pany. 

It  is  unnecessary  to  discuss  other  defenses  urged,  for  the 
reason  that  there  was  no  testimony  tending  to  prove  that  the 
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person  who  caujsed  the  injury  to  the  plaintiff  was  unfit  and 
incompetent  for  the  service  he  was  hired  to  perform. 
Exceptions  overruled. 


It  if  the  Duty  of  an  Employer  to  exercise  reasonable  eare  to  eeleet 
competent  employ^.  If  he  fails  to  discharge  this  duty  and  employs 
men  incompetent  for  the  work,  or  retains  them  in  the  senrice  after 
notice  of  their  incompetency,  other  employes  cannot  be  held  to  have 
assumed  the  risk  incident  thereto:  Jenson  ▼.  Great  Northern  By. 
Co.,  72  Minn.  175,  71  Am.  St.  Bep.  475;  Williams  ▼.  Kimberly  ft  Clark 
Co.,  131  Wis.  303,  120  Am.  St.  B^.  1049:  Norfolk  ft  Western  B.  B. 
Co.  ▼.  Hoover,  79  Md.  253,  47  Am.  St.  Bep.  392;  Hughes  v.  Balti- 
more etc.  B.  B.,  164  Pa.  178,  44  Am.  St.  Bep.  597;  Beem  v.  Isaac 
Prouty  Co.,  200  Mass.  19,  128  Am.  St.  Bep.  374;  Pearson  ▼.  Alaska 
Pac.  S.  S.  Co.,  51  Wash.  560,  130  Am.  St.  Bep.  1117. 

EngUah  Language,  Ignorance  of. — One  at  Work  for  Hie  Employer 
upon  somewhat  complicated  machinery  requiring  the  labor  of  two 
or  more  men,  and  in  the  natural  and  proi)er  operation  of  which  it 
is  necessary  for  the  one  to  communicate  with  tne  other  through  the 
medium  of  speech,  may  recover  for  injuries  received  because  of  the 
inability  of  the  assistant  furnished  him  to  understand  the  English 
language,  such  inability  not  being  known  to  the  person  injured,  or, 
at  least,  such  inability  may  justify  the  jury  in  finding  that  the  mas- 
ter was  guilty  of  employing  an  incompetent  fellow-servant:  Beers  v» 
Isaac  Prouty  Co.,  200  Mass.  19,  128  Am.  St  Bep.  374. 


BENNETT  v.  AETNA  INSURANCE  COMPANY. 

[201  Mass.  554,  88  N.  £.  335.] 

BANKBUPTOT. — ^A  Trustee  In  Bankruptcy  Snoeaaaa  Only  to 

the  rights  of  the  bankrupt  at  the  time  of  the  adjudication,  and  can 
recover  only  such  property  as  the  bankrupt  could  have  controlled 
and  collected  personally  at  the  time  when  his  rights  passed  to  hit 
successor,     (p.  416.) 

IN8XTBAN0E— Proof  of  Ziosa,  Failure  to  liako— Bankruptcy* 

If  a  policy  insuring  goods  against  loss  by  fire  requires  that  in  ease 
of  loss  or  damage  a  statement  in  writing,  signed  and  sworn  to  by 
the  assured,  shall  be  forthwith  rendered  to  the  insurer,  and  upon 
the  destruction  of  such  goods,  the  assured  abandons  his  property  and 
absconds,  and  twenty  da^s  later  an  involuntary  petition  in  bank- 
ruptcy is  filed  against  him,  thirty-one  days  later  the  adjudieatioa 
takes  place,  and  thirteen  davs  afterward  the  trustee  is  appointed^ 
the  right  of  the  bankrupt  had  terminated  through  his  failure  to  fnr- 
nish  such  proofs  of  loss.     (pp.  415,  416.) 

P.  W.  Brown  and  L.  K.  Foster,  for  the  defendant. 

C.  W.  Wood  and  C.  H.  Wood,  for  the  plaintiflf. 

«»  KNOWLTON,  C.  J.  Thia  is  an  action  by  a  trustee  in 
bankruptcy  to  recover  under  a  policy  of  fire  insurance  in  the 
Massachusetts  standard  form.    One  provision  of  the  policy  i» 
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that,  *'In  case  of  any  loss  or  damage  xinder  this  policy,  a 
statement  in  writing,  signed  and  sworn  to  by  the  insured,  shall 
be  forthwith  rendered  to  the  company,  setting  forth  the  value 
of'  the  property  insured,  the  interest  of  the  insured  therein, 
all  other  insurance  thereon,  in  detail,  the  purposes  for  which, 
and  the  persons  by  whom,  the  building  insured,  or  containing 
the  property  insured,  was  used,  and  the  time  at  which,  and 
manner  in  which  the  fire  originated,  so  far  as  known  to  the 
insured."  The  insured  was  one  Adelard  J.  Dubois,  whose 
estate  in  bankruptcy  the  plaintiff  represents  as  trustee. 
Dubois  was  in  the  city  of  Worcester,  where  the  fire  occurred, 
at  the  time  of  the  fire.  On  the  following  day  he  went  away 
and  abandoned  his  property,  and,  so  far  as  known,  has  not 
been  heard  from  since.  The  fire  occurred  on  January  7, 
1905.  On  January  27th  an  involuntary  petition  in  bank- 
ruptcy was  filed  against  him.  On  February  27th  he  was 
adjudged  a  bankrupt,  on  March  9th  the  plaintiff  was  ap- 
pointed the  receiver  of  his  property,  and  on  April  13th  the 
plaintiff  was  elected  trustee.  On  March  29th  a  statement, 
purporting  to  be  made  under  the  above-quoted  provision  of 
the  policy,  was  filed  by  the  plaintiff  as  receiver,  with  the 
local  agents  of  the  defendant  in  Worcester. 

The  rendering  of  the  statement  forthwith  is  a  condition 
precedent  to  the  right  of  the  assured  to  recover  for  a  loss 
under  such  •*•  a  policy.  In  Parker  v.  Middlesex  Mutual 
Assur.  Co.,  179  Mass.  528,  61  N.  E.  215,  is  this  language: 
"The  true  meaning  of  such  a  requirement  in  a  policy  is  that 
the  statement  shall  be  sent  as  soon  as  the  exercise  of  reason- 
able diligence  will  enable  the  assured  to  send  it.  When  it 
is  contended  that  a  statement  was  not  sent  in  time  under 
auch  a  requirement,  the  inquiry  always  is  whether  the  in- 
sured, whose  duty  it  was  under  the  contract  to  send  the 
paper  as  soon  as  he  reasonably  could,  has  used  due  diligence 
to  send  it  promptly."  This  is  the  doctrine  of  all  the  cases: 
See  Cook  v.  North  British  &  Mercantile  Ins.  Co.,  183  Mass. 
50,  66  N.  E.  597;  Boruszewski  v.  Middlesex  Mutual  Assur. 
Co.,  186  Mass.  589,  72  N.  E.  250.  The  assured  cannot,  by 
abandonment,  neglect,  misconduct  or  omission  of  any  kind, 
enlarge  his  own  rights  or  the  rights  of  his  creditors,  or 
diminish  the  rights  of  the  company  under  the  policy. 

In  the  present  case  the  assured,  without  apparent  reason  or 
excuse,  failed  utterly  to  comply  with  the  terms  of  the  policy 
on  which  his  right  to  recover  depended.  Eighty-one  days 
passed  before  a  statement  was  furnished  to  the  defendant. 
It  was  fifty-oAe  days  from  the  time  of  the  fire  to  the  day 
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when  the  assured  wad  adjudged  a  bankrupt.  During  all  this 
time,  he  alone  represented  his  property  and  his  rights  under 
contracts.  Long  before  the  time  of  the  adjudication  in  bank- 
ruptcy, all  his  rights  to  recover  for  this  fire  had  been  lost 
by  his  failure  to  render  a  statement  as  required  by  the  policy. 
If  he  had  rendered  a  statement  two  days  before  the  time  of 
the  adjudication,  and  no  adjudication  had  been  made,  and 
he  had  brought  a  suit,  the  company  could  have  defended 
successfully  on  the  ground  of  his  failure  to  comply  with  the 
requirement  of  the  policy. 

The  trustee  in  bankruptcy  succeeded  only  to  his  rights  at 
the  time  of  the  adjudication.  The  title  of  the  trustee  vests 
as  of  the  day  of  the  adjudication,  and  it  includes  '^rights 
of  action  arising  upon  contracts,"  etc.:  U.  S.  Stats.  1898, 
c.  541,  sec.  70  (b).  The  trustee  can  recover  only  such  prop- 
erty as  the  bankrupt  could  have  controlled  and  collected 
personally  at  the  time  when  his  rights  passed  to  his  suc- 
cessor. The  rule  is  the  same  under  the  insolvency  law  of 
Massachusetts:  Bev.  Laws,  c.  163,  see.  54;  Caldwell  v.  Bice, 
6  Met.  493 ;  Pratt  v.  Wheeler,  6  Gray,  520. 

It  is  only  as  to  unlawful  preferences  and  property  fraudu- 
lently conveyed  that  the  trustee  has  rights,  in  the  interest  of 
*"^''  creditors,  beyond  those  that  the  bankrupt  himself  could 
have  enforced.  Because  the  assured  failed  to  render  a  state- 
ment forthwith  within  the  meaning  of  the  provision  in  the 
policy,  his  trustee  in  bankruptcy  cannot  maintain  this  action. 

Exceptions  sustained. 


Canditiom  in  Policies  of  Insurance  specifying  the  time  within  whieb 
notice  of  loss  must  be  given  are  valid  when  reasonable.  As  to  what 
circumstances,  if  any,  will  excuse  the  giving  of  notice  within  the 
time  limited,  see  Hatch  v.  United  States  Casualty  Co.,  197  Mass. 
101,  125  Am.  St.  Bep.  332,  and  cases  cited  in  the  cross-reference  note 
thereto. 


COMMONWEALTH  v.  PEOPLE'S  EXPRESS  COMPANY. 

[201  Mass.  564,  88  N.  E.  420.] 

IKTEBSTATE  OOMMEBCE — ^Interstate  Carrier,  Who  la  not— 
Question  of  Fact. — Whether  an  express  company  to  which  liquors 
consigned  from  another  state  for  divers  persons  are  delivered  by  an 
interstate  common  carrier,  to  be  by  such  company  received  for  and 
delivered  to  such  consignees,  is  an  interstate  carrier  is  a  question 
of  fact  to  be  determined  by  the  jury  under  appropriate  instructions, 
(pp.  421,  422,  424.) 

COMMON  OABBIEBS,  Delivery  by  of  CkHxls  Addressed  to  the 
Care  of  a  Designated  Person. — ^If  goods  are  consigned  and  addressed 


^ 
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to  speeified  persons  in  the  care  of  an  express  company,  the  latter  is 
thereby  made  a  proper  person  to  whom  to  make  delivery,     (p.  422.) 

UQUOBS,  INTOXIOATINGh— Intontate  Oommerce. — Whatever 
be  the  precise  meaning  of  interstate  commerce,  goods  brpught  from 
one  state  into  another  at  some  time  reach  a  stage  where  they  are 
no  longer  immune  by  reason  of  interstate  commerce  from  any  fur- 
ther legal  intrastate  regulation.  Bespecting  intoxicating  liquors,  that 
point  of  time  is  fixed  oy  the  act  of  Congress  of  August  8,  1890,  to 
be  upon  arrival  in  the  state,     (p.  422.) 

INTEB8TATE  OOMMEBCE — OonduBlveiiesB  of  Adjndicatlons 
of  tlie  United  States  Supreme  Court. — As  to  the  meaning  and  defini- 
tions of  terms  employed  in  the  statutes  of  the  United  States  con- 
cerning interstate  commerce,  the  decisions  of  the  supreme  court  of 
the  United  States  are  conclusive,     (p.  422.) 

INTEBSTATE  OOMMEBOE  —  Oontiiitiance  of  After  Qoods 
Arrive  Within  the  State. — The  interstate  commerce  clause  of  the 
constitution  guarantees  the  righl  to  ship  merchandise  from  one  state 
into  another,  and  protects  it  until  the  termination  of  the  shipment 
by  delivery  at  the  place  of  consignment,  and' this  right  is  wholly  un- 
affected by  the  act  of  Congress  which  allows  state  authority  to  at- 
tach to  the  original  package  before  sale,  but  only  after  delivery. 
(p.  423.) 

INTEBSTATE  OOMMEBOE,  Final  Oarrier,  Though  Acting 
WlMflly  Within  the  State,  may  be  Engaged  in. — ^The  final  link  in  an 
interstate  shipment  may  be  through  a  carrier  wholly  within  the 
terminal  state,  even  when  the  completed  delivery  is  by  horse  and 
wagon,     (p.  424.) 

OONSTITUTIONAL  LAW— Oonstming  Statute  to  Avoid  T7n- 
«oiiatitati<mality. — A  statute  which  would  be  unconstitutional  as  ap- 
plied to  a  certain  class,  and  constitutional  as  applied  to  another 
class,  may  bo  held  to  have  been  intended  to  apply  to  the  latter  class 
only,  if  this  seems  in  harmony  with  the  general  purpose  of  the  legis- 
lature,    (p.  424.) 

INTEBSTATE  OOMMEBOE — Oonstitntionality  of  Statute  For- 
bidding Oorporatlona  to  Beceire  for  Hire  or  to  Deliver  for  Beward. — 
A  statute  prohibiting  any  person  or  corporation  not  regularly  con- 
ducting a  general  express  business,  excepting  railway  corporations, 
from  receiving  intoxicating'  liquors  for  transportation  for  hire  or 
reward  for  delivery  in  a  city  or  town  without  first  being  granted  a 
permit,  may  be  re^rded  as  having  ample  scope  for  operation  in  re- 
spect to  trade  beginning  and  ending  within  the  commonwealth,  and 
may  therefore  be  held  .constitutional,     (pp.  425,  426.) 

INTEBSTATE  OOMMEBOE,  When  a  Question  of  Fact. — 
Where  intoxicating  liquors  are  shipped  from  another  state,  consigned 
to  specified  persons  in  this  state  in  the  care  of  a  designated  express 
company  doing  business  here,  and  are  delivered  to  such  corporation 
for  such  consignees,  it  cannot  be  held  as  a  matter  of  law  that  such 
express  company  is  not  engaged  in  interstate  commerce,  and  a  rul- 
ing so  made  is  erroneous,  where  there  is  evidence  from  which  the 
jury  might  find  that  such  express  company  was  engaged  in  inter- 
state commerce,     (pp.  427,  428.) 

EZPBESS  OOMFANIES,  What  are. — Generally,  the  words  "ex- 
prese  business,"  as  used  in  the  statutes  of  Massachusetts,  include  a 
common  carrier  who  transports  packages  of  merchandise  under  the 
personal  and  immediate  charge  of  himself  or  agent  over  a  regular 
course,  between  certain  termini,  with  a  speed,  or  individual  care,  or 
both,  greater  than  obtains  to  ordinary  freight.  It  may  include  thus 
those  who  carry  in  their  own  vehicles,  as  well  as  those  who  go  on 
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trains  and  steamers  owned  by  others,  but  it  involves  the  idea  of 
regularity  as  to  the  route  or  time,  or  both.  In  popular  language,  as 
well  as  matter  of  law,  it  may  include  the  transportation  wholly  upon 
highway  vehicles  between  contiguous  or  neighboring  localities,  (pp. 
428,  429.) 

EZPBES8  0O1CPAKIE8 — General  Express  Biurinesa,  What  Is 
not. — An  express  company  which  merely  carries  to  various  persons 
designated  as  consignees  goods  brought  into  a  town  by  a  railroad 
company  and  deposited  by  it  at  its  freight  depot,  and  consisting 
chiefly  of  intoxicating  liquors,  is  not  conducting  a  general  express 
business,     (p.  429.) 

JUBY  TBIAIi — ^Interfering  with  the  Argument. — Where  a  par- 
ticular line  of  argument  is  improper  and  is  objected  to,  it  is  discre- 
tionary with  the  trial  judge  to  direct  counsel  to  cease  to  pursue 
such  argument,  or  to  permit  him  to  proceed,  and  then  by  instruc- 
tions protect  the  rights  of  the  parties,     (pp.  429,  430.) 

JUBY  TBIAIi — Comment  on  Failure  to  Produce  Evidence.' 
Where  incriminatory  evidence  has  been  introduced  by  the  prosecn- 
tion,  and  explanations  *  consistent  with  his  innocence  could  be  pro- 
duced by  the  defendant  through  witnesses  other  than  himself,  more 
likely  to  be  known  to  him  than  to  the  representatives  of  the  gov- 
ernment, and  he  does  not  call  such  witnesses,  his  failure  so  to  do  is 
fair  matter  of  comment  before  the  jury.     (p.  430.) 

JUBY  TBIAXj — ^Instructions  Asked  for  and  Founded  on  Oen- 
eral  Presumption  of  Innocence,  When  Properly  Befnsed. — If  the  de- 
fendant is  prosecuted  on  a  charge  of  transporting  liquors  where  he 
does  not  carry  on  a  general  express  business,  he  is  not  entitled  to 
an  instruction  based  on  a  presumption  that  he  has  carried  on  a  gen- 
eral express  business.  He  is  only  presumed  to  be  innocent  until 
his  guilt  is  proved,  but  not  innocent  for  any  particular  reason,  (p. 
431.) 

EXPBESfl  OOISPANIBS— Corporation  H<fldtng  Itself  Oat  as 
Beady  to  Do  a  General  Express  Business. — ^In  a  prosecution  under 
the  Massachusetts  statutes  prohibiting  any  person  or  corporation  not 
regularly  conducting  a  general  express  business  from  receiving  li- 
quors for  transportation  for  hire  or  reward  for  delivery  without 
first  obtaining  a  permit,  it  is  not  a  sufficient  defense  to  prove  that 
the  accused  held  itself  out  as  doing  a  general  express  business.  The 
word  "general"  as  used  in  the  statute  imports  something  more  than 
casual,  infrequent  and  desultory  carriage  of  goods  other  than  in- 
toxicating liquors,  and  means  that  the  substantial  and  major  part 
of  the  daily  traffic  must  combine  that  variety  of  goods  commonly 
subject  to  transportation  by  express  companies.  The  word  "regu- 
larly" implies  something  of  frequency  and  permanence  in  the  char- 
acter of  the  business,  although  it  may  also  relate  to  stated  times 
and  established  routes  of  conveyance,     (p.  431.) 

Complaints  charging  a  violation  of  chapter  421  of  the 
Statutes  of  1906  by  transporting  for  hire,  without  having 
permit  so  to  do,  intoxicating  liquors  into  the  town  of  Gard- 
ner, and  also  a  violation  of  section  49  of  chapter  100,  as 
amended  by  chapter  517  of  the  Statutes  of  1907,  for  trans- 
porting such  liquors  into  Gardner  without  being  a  corporation 
regularly  and  lawfully  conducting  a  general  express  business. 
There  were  many  requests  on  the  part  of  the  defendant  for 
instructions,  all  to  the  efPect  that  the  facts  established  did 
not  sustain  the  prosecution,  but  the  judge  refused  to  grant 
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any  such  request,  and,  on  the  contrary,  inatracted  the  jury 
that  there  was  no  question  of  interstate  commerce  in  the  case, 
and  that  any  interstate  transit  of  goods  ceased  when  the 
goods  were  delivered  in  Gardner  to  the  express  company. 
When  an  objection  was  made  to  the  course  of  argument  pur- 
sued by  the  district  attorney,  the  court  said:  "Something 
has  been  said  here  in  argument  in  regard  to  inferences  which 
yon  might  draw  from  failure  to  produce  eyidence  in  this  case. 
As  I  have  already  stated  once,  the  law  is  that  an  accused 
person  need  not  go  on  the  stand,  and  that  no  inference  is 
to  be  drawn  from  failure  to  testify,  where  a  corporation  ob- 
Tiously  cannot  go  on  the  stand.  The  persons  to  testify  in 
its  behalf  then  are  its  officers  or  agents,  and  the  failure  of. 
officers  and  agents  of  this  corporation  to  go  upon  the  stand 
is  not  to  be  the  basis  of  any  inference  as  against  the  corpora- 
tion. On  the  other  hand,  it  is  the  law  that  if  without  going 
upon  the  stand  and  without  the  necessity  of  any  testimony 
from  the  defendant  himself,  who  is  in  x)ossession  of  testimony 
which  he  could  give,  and  he  did  not  give  it,  and  it  is  material 
to  the  case,  and  it  is  something  the  other  side  could  not  get, 
then  the  jury  is  justified  in  drawing  such  inference  from  the 
failure  to  produce  when  the  defendant  ought  to  produce  the 
testimony.  If,  after  investigation  you  find  there  was  evi- 
dence, apart  from  the  officers  of  the  company,  that  is,  which 
could  be  produced  here  and  which  should  be  for  the  sake  of 
the  evidence,  to  dear  up  a  particular  matter,  and  you  think 
that  it  is  withheld  and  that  you  could  not  get  that,  and  you 
think  it  reasonable  and  not  a  violation  of  the  provision  I 
have  already  referred  to  in  behalf  of  the  accused,  then  you 
can  draw  such  inference  as  you  think  you  ought  to  draw 
from  the  failure  to  produce  such  testimony.** 

The  defendant  was  found  guilty  under  both  complaints, 
and  alleged  exceptions. 

D.  I.  Walsh  and  T.  L.  Walsh,  for  the  defendant. 

O.  S.  Taft,  district  attorney,  and  E.  I.  Morgan,  assistant 
district  attorney,  for  the  commonwealth. 

■''^  EUGQ,  J.  The  defendant  was  convicted  upon  two 
complaints,  one  for  the  violation  of  Statutes  of  1906,  chapter 
421,  and  the  other  for  the  violation  of  Revised  Laws,  chapter 
100,  section  49,  as  amended  by  Statutes  of  1907,  chapter  517. 
Statates  of  1906,  chapter  421,  section  1,  provides  that  **No 
person  or  corporation,  except  a  railroad  or  street  railway 
corporation,  shall,  for  hire  or  reward,  transport  spirituous  or 
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intoxicating  liquors  into  or  in  a  city  or  town  in  which  licenses 
of  the  first  five  classes  for  the  sale  of  intoxicating  liquors  are 
not  granted,  without  first  being  granted*  a  permit  so  to  do 
as  hereinafter  provided."  Revised  Laws,  chapter  100,  sec- 
tion 49,  as  amended  by  Statutes  of  1907,  chapter  517,  after 
making  several  regulations  respecting  the  marking  of  pack- 
ages or  vessels  containing  intoxicating  liquor  for  transporta- 
tion into  cities  and  towns  where  licenses  of  the  first  five 
classes  are  not  granted,  provides  further  that:  ''No  person 
or  corporation  not  regularly  and  lawfully  conducting  a  gen- 
eral express  business,  except  a  railroad  corporation  or  a  street 
railway  corporation  authorized  to  carry  freight  or  express, 
shall  receive  such  liquors  for  transportation  for  hire  or  re- 
ward for  delivery  in  a  city  or  town,  in  which  licenses  of  the 
first  five  classy  are  not  granted,  nor  transport  or  deliver 
such  liquors  in  such  cities  or  towns." 

The  defendant  assails  these  statutes  as  invalid  under  article 
1, 43ection  8,  of  the  constitution  of  the  United  States,  which 
vests  control  of  interstate  commerce  in  Congress.  This  con- 
tention makes  necessary  a  critical  examination  of  the  facts, 
in  order  to  ascertain  whether  any  question  of  interstate  com- 
merce is  involved.  The  evidence  tended  to  show  that  on 
August  7,  1907  (transactions  ^^^  on  this  day  being  identical 
in  kind  with  those  occurring  on  several  other  days  in  the 
same  month),  the  Crescent  Bottling  Company  delivered  to 
the  Boston  and  Maine  Railroad,  at  Walpole,  in  the  state  of 
New  Hampshire,  twenty  different  packages  containing  beer. 
These  were  plainly  and  legibly  marked,  as  required  by  law, 
and  directed  to  nineteen  differently  named  individuals  at 
Gardner,  in  this  commonwealth.  The  goods  were  shipped  on 
bills  of  lading  made  out  by  the  Crescent  Bottling  Company, 
who  were  named  as  consignors.  There  was  a  shipping  order, 
which  named  the  Crescent  Bottling  Company  as  shipper,  and 
under  a  heading,  ''Marks,"  apparently  indicating  the  marks 
upon  the  several  packages,  appeared  this : 

"c/o  People's  Express  Co, 
Consignees." 
Then  followed,  one  below  another,  the  names  of  the  nineteen 
persons  to  whom  the  packages  were  directed.  One  Sullivan, 
an  agent  of  the  Boston  and  Maine  Railroad  at  Walpole,  who 
had  charge  of  this  and  other  like  shipments,  testified  that 
the  goods  were  **all  consigned  in  care  of  the  Peopled  Ex- 
press Company,  Gardner,  Mass.,"  and  that  these  goods  were 
"consigned  by  the  Crescent  Bottling  Company  to  the  Peo- 
ple's   Express    Company,    Gardner,    Mass."     No    separate 
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freight  charge  was  made  by  the  railroad  for  each  package, 
but  a  lump  som  was  charged  for  all  goods  shipped  in  this 
way  ou  a  given  day,  at  a  lesser  rate  for  a  number  of  packages 
in  bulk  in  care  of  the  People's  Express  Company  than  for 
the  same  number  of  packages  as  distinct  shipments  to  the 
individuals  named  on  each  package.  The  railroad  agent  in 
New  Hampshire  also  testified  ''that  these  packages  .... 
were  put  in  a  section  of  the  car  by  themselves,  and  that  if 
there  were  enough  goods  of  the  People's  Express  Company 
to  take  an  entire  car,  and  if  he  had  no  other  goods  to  go  to 
Gardner  except  the  goods  of  the  People's  Express  Company, 
they  were  placed  in  a  car  by  themselves;  this  car  was  not 
devoted  to  the  People's  Express  Company."  On  arrival  of 
the  car  in  Gardner  the  packages  were  unloaded  by  employes 
of  the  Boston  and  Maine  Railroad,  and  placed  in  its  freight- 
house,  and  there  delivered  to  the  defendant,  which  paid  the 
freight,  amounting  on  the  twenty  packages  to  two  dollars 
and  nineteen  cents.  One  voucher  was  ^''^  made  in  triplicate 
for  the  entire  shipment,  and  this  was  receipted  by  the  de- 
fendant at  the  time  of  delivery  to  it.  It  kept  proper  books 
of  record  for  the  intoxicating  liquor  handled  by  it  (as  re- 
quired by  the  statute)  and  receipts  for  all  such  liquor  deliv- 
ered to  individuals,  collecting  a  charge  of  twenty-five  cents, 
which,  as  might  have  been  found  from  a  statement  by  the 
treasurer  of  the  defendant,  **was  money  which  the  express 
company  received  in  payment  for  transportation  of  the  pack- 
ages." -The  defendant  had  not  been  granted  any  permit  as 
required  by  Statutes  of  1906,  chapter  421,  nor  does  it  appear 
that  it  had  ever  applied  for  and  been  refused  such  a  permit. 
Although  it  was  agreed  as  a  fact  at  the  trial  that  no  permits 
had  been  granted  in  the  town  of  Gardner  during  the  period 
covered  by  these  complaints,  nothing  more  than  this  bald  fact 
is  disclosed  on  the  record. 

1.  It  is  necessary  first  to  inquire  whether  the  ruling  of  the 
trial  judge  to  the  effect  that  no  question  of  interstate  com- 
merce was  involved  and  that  interstate  transit  ceased  when 
the  goods  were  delivered  in  Gardner  to  the  defendant  can  be 
sustained. 

The  People's  Express  Company  was  in  no  sense  the  inter- 
state carrier.  It  did  not  receive,  have  custody  of  or  any 
relation  to  the  goods  at  the  x)oint  of  shipment.  The  liquors 
were  delivered  to  the  Boston  and  Maine  Railroad,  which  alone 
was  the  interstate  carrier,  and  which  had  the  continuous  pos- 
session of  them  thereafter,  until  they  were  placed  in  its 
freight  station  in  Gardner.    No  messenger  of  the  defendant 
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accompanied  the  goods  from  the  point  of  shipment  in  New 
Hampshire  to  their  destination  in  this  commonwealth.  The 
defendant  was  not  named  as  consignee  in  the  shipping  order, 
but  was  referred  to  by  the  phrase,  *'c/o  People's  Express 
Co."  The  addressing  of  a  package  to  a  consignee  in  the  care 
of  a  third  person,  as  between  the  consignor  and  consignee  and 
the  carrier,  and  as  to  the  liability  of  the  latter,  and  in  the 
absence  of  known  limitations  upon  the  scope  of  the  authority 
given  (see  Claflin  v.  Boston  etc.  B.  B.,  7  Allen,  341),  confers 
upon  such  third  person  the  right  to  receive  the  goods,  and 
ordinarily  constitutes  him  the  proper  person  to  whom  to 
make  delivery:  Bussell  v.  Livingston,  16  N.  Y.  515;  Chicago 
etc.  B.  B.  V.  Merrill,  48  IlL  425;  Ela  v.  American  Merchants' 
Union  Express  Co.,  29  Wis.  611,  9  Am.  Bep.  619.  This  cir- 
cumstance  may  be  weighty  evidence  ^^'  as  to  who  is  in  fact 
the  consignee  and  as  to  whether  such  caretaker  is  the  agent 
of  the  consignor  or  of  the  consignee. 

Whether  the  defendant  may  have  been  found  to  have  been 
connected  with  the  interstate  transx>ortation  involves  an  ex- 
amination of  federal  statutes  and  decisions.  Whatever  may 
be  the  precise  meaning  of  the  words  "interstate  commerce' ' — 
and  their  significance  is  certainly  very  broad  (see  Hopkins  v. 
United  States,  171  U.  S.  578,  19  Sup.  Ct.  Bep.  40,  43  L.  ed. 
290) — goods  brought  from  one  state  into  another  at  some 
time  reach  a  stage  where  they  are.  no  longer  immune  by 
reason  of  the  interstate  commerce  clause  from  any  otherwise 
legal  intrastate  regulation.  Bespecting  intoxicating,  liquors, 
that  point  of  time  is  fixed  by  the  act  of  Congress  of  August 
8,  1890,*  known  as  the  Wilson  act,  to  be  "upon  arrival"  in 
the  state.  As  the  supreme  court  of  the  United  States  is  the 
final  arbiter  as  to  the  meaning  of  a  federal  statute,  its  defini- 
tion of  these  words  is  binding  upon  this  court.  The  constitu- 
tionality of  the  Wilson  act  was  established  in  Be  Bahrer, 
140  U.  S.  545, 11  Sup.  Ct.  Bep.  865,  35  L.  ed.  572.  The  mean- 
ing of  the  particular  words  now  in  question  was  first  discussed 
in  Ehodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct.  Bep.  664,  42  L. 

*Thi8  statute  is  United  States  Statutes  of  1890,  chapter  728,  and 
reads  as  follows:  "Be  it  enacted  bj  the  Senate  and  Houae  of  Rep- 
resentatives of  the  United  States  of  America  in  Congress  assembled, 
that  all  fermented,  distilled,  or  other  intoxicating  liquors  or  liquids 
transported  into  any  state  or  territory  remaining  therein  for  use, 
consumption,  sale  or  storage  therein,  shall  upon  arrival  in  such  state 
or  territory  be  subject  to  the  operation  and  effect  of  the  laws  of 
such  state  or  territory  enacted  in  the  exercise  of  its  police  powers,  to 
the  same  extent  and  in  the  same  manner  as  fhough  such  liquids  or 
liquors  had  been  produced  in  such  state  or  territory,  and  shall  not 
be  exempt  therefrom  by  reason  of  being  introduced  therein  in  original 
packages  or  otherwise." 
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ed.  1088,  where  it  was  said:  "Interpreting  the  statute  by  the 
light  of  all  its  proyisions,  it  was  not  intended  to,  and  did  not, 
cause  the  power  of  the  state  to  attach  to  an  interstate  com- 
merce shipment  whilst  the  merchandise  was  in  transit  under 
each  shipment  and  until  its  arrival  at  the  point  of  destination 
and  delivery  there  to  the  consignee."  The  contention  that 
arrival  meant  physical  presence  at  the  boundary  line  of  the 
state  was  held  to  be  unsound.    In  Vance  v.  Yandercook  Co., 

170  U.  S.  438,  18  Sup.  Ct.  Rep.  674,  42  L.  ed.  1100,  the  issue 
was  the  constitutionality  of  a  statute  of  South  Carolina,  which 
permitted  residents  of  the  state  to  import  liquor  only  after 
communicating  this  purpose  to  the  state  chemist,  and  pro- 
hibited nonresidents  from  shipping  ^'^^  into  the  state  unless 
permission  was  granted.  It  was  said  (page  451)  that  "the 
interstate  commerce  clause  of  the  constitution  guarantees  the 
right  to  ship  merchandise  from  one  state  into  another,  and 
protects  it  until  the  termination  of  the  shipment  by  delivery 
at  the  place  of  consignment,  and  this  right  is  wholly  un- 
affected by  the  act  of  Congress  which  allows  state  authority 
to  attach  to  the  original  package  before  sale  but  only  after 
delivery.''  American  Express  Co.  v.  Iowa,  196  U.  S.  133, 
25  Sup.  Ct.  Rep.  182,  49  L.  ed.  417 ,  Scott  v.  Donald,  165  U. 
S.  58,  17  Sup.  Ct.  Rep.  265,  41  L.  ed.  632 ,  Pabst  Brewing  Co. 
V.  Crenshaw,  198  U.  S.  17,  25  Sup.  Ct.  Rep.  552,  49  L.  ed. 
925,  and  Foppiano  v.  Speed,  199  U.  S.  501,  26  Sup.  Ct.  Rep. 
138,  50  L.  ed.  288,  discuss  the  Wilson  act,  but  contain  no 
definition  of  **arrival."  Heyman  v.  Southern  Ry.,  203  U.  S. 
270,  27  Sup.  Ct.  Rep.  104,  51  L.  ed.  178,  7  Ann.  Cas.  1130, 
held  that  goods  received,  from  another  state  and  placed  in 
the  freight  warehouse  of  the  carrier,  without  any  act  of  re- 
ceipt by  the  consignee  or  any  unreasonable  delay  on  his  part, 
had  not  arrived,  within  the  meaning  of  that  act.  Adams 
Express  Co.  v.  Kentucky,  206  U.  S.  129,  27  Sup.  Ct.  Rep. 
606,  51  L.  ed.  987,  and  two  cases  immediately  following  it 
in  the  same  volume,  decided  upon  its  authority,  affirmed  the 
right  of  the  citizen  of  one  state  to  have  delivered  to  him 
liquor  purchased  in  another.  This  may  mean  delivery  at  his 
residence,  if  such  is  the  contract:  Rearick  v.  Pennsylvania, 
203  U.  S.  507,  27  Sup.  Ct.  Rep.  159,  51  L.  ed.  295 ;  State  v. 
Intoxicating  Liquors,  102  Me.  385,  120  Am.  St.  Rep.  504,  67 
N.  E.  312;  Loverin  &  Browne  Co.  v.  Travis,  135  Wis.  322, 
115  N.  W.  829 ;  Cincinnati  etc.  R.  R.  v.  Commonwealth,  31  Ky. 
Law  Rep.  954,  104  S.  W.  394;  State  v.  Adams  Express  Co., 

171  Ind.  138,  85  N.  B.  337,  966,  19  L.  R.  A.,  N.  S.,  93. 
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The  final  link  in  an  interstate  shipment  may  be  through  a 
carrier  wholly  within  the  terminal  state.  This  is  plain  when 
a  railroad  other  than  the  interstate  carrier  is  completing^  the 
chain  of  interstate  transportation.  It  must  be  tme  when  a 
real  carrier  is  completing  it  by  horse  and  wagon. 

There  is  strong  ground  for  the  argument  that  the  defend* 
ant  was  not  a  link  in  interstate  carriage,  but  was  at  best  the 
agent  for  the  consignees.  Some  of  the  testimony  taken  liter- 
ally and  some  inferences  from  the  acts  of  the  defendant  in 
dealing  with  the  goods  tend  to  show  that  it  was  itself  the 
consignee.  But  the  evidence  is  hardly  sd  conclusive  as  to 
render  impossible  a  finding  that  there  were  real  purchases  by 
the  several  persons  named  in  the  shipping  order  from  the 
Crescent  Bottling  Works  in  New  Hampshire,  and  that  the 
defendant  had  no  other  connection  with  *^  the  goods  than 
to  conclude  the  interstate  transportation  rendered  necessary 
by  the  purchase  in  a  foreign  jurisdiction.  Unless  such  a 
finding  was  in  reason  impossible,  the  ruling  of  the  trial  judge 
on  this  branch  of  the  case  cannot  be  sustained.  On  the  whole, 
it  was  a  question  of  fact  for  the  jury  to  determine  under 
appropriate  instructions  whether  the  transaction  to  which  the 
defendant  was  a  party  was  legitimate  interstate  commerce: 
or  whether,  while  clothed  in  garments  of  legal  appearance,  it 
was  in  truth  and  substance  a  subterfuge  designed  to  circum- 
vent the  laws  of  this  commonwealth  as  to  intoxicating  liquors, 
and  the  defendant's  connection  with  it  as  carrier  a  mere  pre- 
tense ;  or  whether  the  defendant  was  the  agent  of  the  several 
persons,  named  as  consignees,  to  receipt  for  the  goods  in  their 
behalf ;  or  whether  in  fact  it  was  itself  the  consignee. 

It  becomes  necessary,  therefore,  to  consider  the  terms  of 
the  statutes  under  which  the  complaints  are  framed,  to  de- 
termine their  scope,  and  to  pass  upon  their  constitutionality 
in  respect  of  federal  control  over  interstate  commerce.  Their 
language  is  general,  and  includes  all  deliveries  having  their 
inception  within  the  commonwealth.  As  was  said  by  Knowl- 
ton,  C.  J.,  in  Attorney  General  v.  Electric  Storage  Battery 
Co.,  188  Mass.  239,  74  N.  E.  467,  3  Ann.  Cas.  631:  **A  statute 
which  would  be  unconstitutional  as  applied  to  a  certain  class 
of  cases,  and  is  constitutional  as  applied  to  another  class,  may 
be  held  to  have  been  intended  to  apply  only  to  the  latter 
class,  if  this  seems  in  harmony  with  the  general  purpose  of 
the  legislature."  There  is  ample  scope  for  the  operation  of 
the  statutes  in  question  in  respect  of  trade  having  its  begin- 
ning and  ending  within  the  limits  of  this  commonwealth. 
Even  though  much  the  larger  part  of  the  business  of  a  given 
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indiyidual  may  be  interstate  commerce,  yet  if  he  engages  in 
local  trade,  requirement  for  a  permit  is  a  valid  regulation 
respecting  such  intrastate  transactions.  The  substance  of 
these  statutes  has  been  held  heretofore  to  be  within  the  con- 
stitutional power  of  the  legisliLture  as  confined  to  local  com- 
merce: Commonwealth  v.  Intoxicating  Liquors,  172  Mass. 
311,  52  N.  E.  389.  There  is  no  occasion  for  reviewing  this 
decision  or  doubting  its  binding  force.  Hence  these  statutes 
are  constitutional  so  far  as  they  apply  to  business  not  inter- 
state in  its  character:  Osborne  v.  Florida,  164  U.  S.  650,  17 
Sup.  Ct.  Rep.  214,  41  L.  ed.  586 ;  Kehrer  v.  Stewart,  197  U. 
S.  60,  25  Sup.  Ct.  Rep.  403,  49  L.  ed.  663 ;  Armour  Packing 
Co.  V.  Lacey,  200  U.  S.  226,  26  Sup.  Ct.  Rep.  232,  50  L.  ed. 
451. 

*''•  It  is  plain  from  inspection  of  the  provisions  of  Revised 
Laws,  chapter  100,  section  49,  as  amended  by  Statutes  of 
1907,  chapter  517,  that  it  was  not  intended  to  apply  to  inter* 
state  commerce!  The  first  sentence  of  the  section  is  a  pro- 
hibition to  consignors  or  sellers.  Such  a  statute  can  have  no 
extraterritorial  effect.  It  cannot  act  upon  sellers  or  con- 
signors outside  of  Massachusetts.  The  second  sentence  is  an 
inhibition  on  carriers  receiving  such  goods.  This  too  can 
have  no  validity  except  within  this  commonwealth.  More- 
over, if  it  be  assumed  to  have  been  intended  to  relate  to  inter- 
state commerce,  it  is  apparent  that  its  terms  constitute  re- 
straint and  interference  with  that  which  must,  under  the 
constitution  of  the  United  States,  be  free  and  unrestricted  so 
far  as  state  laws  are  concerned.  It  follows  that  the  scope  of 
this  statute  according  to  its  terms  and  the  intent  of  its 
framers  includes  only  such  transportation  of  intoxicating 
liquors  as  lies  wholly  within  this  commonwealth.  It  may  be 
noticed  in  this  connection  that  the  Congress  of  the  United 
States  has  covered  this  field  comprehensively,  so  far  as  it 
relates  to  interstate  commerce,  by  an  act  approved  March  4, 
1909,  and  entitled  *'An  act  to  codify,  revise,  and  amend  the 
penal  laws  of  the  United  States,"  in  sections  238,  239  and 
240.* 


*  "Sec.  238.  Any  officer,  agent,  or  employ^  of  any  railroad  com- 
paiij,  express  company,  or  other  common  carrier,  who  shall  know- 
lagly  deliver  or  cause  to  be  delivered  to  any  person  other  than  the 
|>er8on  to  whom  it  has  been  consigned,  unless  upon  the  written  order 
IB  each  instance  of  the  bona  fide  consignee,  or  to  anpr  fictitious  per- 
son, or  to  any  person  under  a  fictitious  name,  any  spirituous,  vinous, 
malted,  fermented,  or  other  intoxicating  liquor  of  any  kind  which 
has  been  shipped  from  one  state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction 
thereof,  into   any  other  state,  territory,   or   district   of   the   United 
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'^^  A  majority  of  the  oonrt  are  of  opinion  that  Statutes 
of  1906,  chapter  421,  if  held  to  include  interstate  shipments, 
would  be  unconstitutional,  as  being  unlawful  interference 
with  interstate  commerce,  and  that  therefore  it  was  intended 
to  apply  only  to  intrastate  shipments.  The  Wilson  act,  as 
interpreted  by  the  supreme  court  of  the  United  States,  insures 
delivery  to  the  consignee  of  intoxicating  liquor,  which  is  trans- 
ported as  interstate  commerce,  free  from  and  regardless  of 
all  prohibitive  statutes  of  the  several  states.  As  x>ointed  oat 
above,  such  delivery  may  be  at  the  residence  or  place  of  busi- 
ness of  the  consignee  as  well  as  at  some  common  depot  of 
consignment.  The  liquor  is  safe  from  state  laws,  until  it 
passes  into  the  actual  or  constructive  possession  of  the  con- 
signee :  Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct.  Eep.  664, 
42  L.  ed.  1088 ;  Vance  v.  Vanderoook  Co.,  170  U.  S.  438,  18 
Sup.  Ct.  Rep.  674,  42  L.  ed.  1100;  American  Express  Co.  v. 
Iowa,  196  U.  S.  133,  25  Sup.  Ct.  Rep.  182,  49  L.  ed.  417; 


states,  or  place  noneontignoas  to  but  subject  to  the  jurisdiction 
thereof,  or  from  anj  foreign  conntrj  into  any  state,  territory,  or 
district  of  the  United  States,  or  place  noncontigaous  to  bat  subject 
to  the  jurisdiction  thereof,  shall  be  fined  not  more  than  five  thou- 
sand  dollars,  or  imprisoned  not  more  than  two  years,  or  both. 

"See.  239.  Anj  railroad  company,  express  company,  or  other  com- 
mon carrier,  or  any  other  person  who,  in  connection  with  the  trans- 
portation of  any  spirituous,  vinous,  malted,  fermented,  or  other  intoxi- 
cating liquor  of  any  kind,  from  one  state,  territory,  or  district  of 
the  United  States,  or  place  noncontiguous  to  but  subject  to  the 
jurisdiction  thereof,  into  any  other  state,  territory,  or  district  of 
the  United  States,  or  place  noncontiguous  to  but  subject  to  the  juris- 
diction thereof,  or  from  any  foreign  country  into  any  state,  terri- 
tory, or  district  of  the  United  States,  or  place  noncontiguous  to  but 
subject  to  the  jurisdiction  thereof,  shall  collect  the  purchase  price  or 
any  part  thereof,  before,  on,  or  after  deliyery,  from  the  consignee, 
or  from  any  other  person,  or  shall  in  any  manner  act  as  the  agent 
of  the  buyer  or  seller  of  any  such  liquor,  for  the  purpose  of  buying 
or  selling  or  completing  the  sale  thereof,  saving  only  in  the  actual 
transportation  and  delivery  of  the  same,  shall  be  lined  not  more  than 
five  thousand  dollars. 

"Sec.  240.  Whoever  shall  knowingly  ship  or  cause  to  be  shipped, 
from  one  state,  territory,  or  district  of  the  United  States,  or  place 
noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  into  any 
other  state,  territory,  or  district  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction  thereof,  or  from  any 
foreign  country  into  any  state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction 
thereof,  any  package  of  or  package  containing  any  spirituous,  vinous, 
malted,  fermented,  or  other  intoxicating  liquor  of  any  kind,  unless 
such  package  be  so  labeled  on  the  outside  cover  as  to  plainly  show 
the  name  of  the  consignee,  the  nature  of  its  contents,  and  the  quan- 
tity contained  therein,  shall  be  fined  not  more  than  five  thousand 
dollars;  and  such  liquor  shall  be  forfeited  to  the  United  States,  and 
may  be  seized  and  condemned  by  like  proceedings  as  those  provided 
by  law  for  the  seizure  and  forfeiture  of  property  imported  into  the 
United  States  contrary  to  law." 
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Pahst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  17,  25  Sup.  Ct. 
Eep.  552,  49  L.  ed.  925 ;  Poppiano  v.  Speed,  199  U.  S.  501, 

26  Sup.  Ct.  Rep.  138,  50  L.  ed.  288 ;  Heyman  v.  Southern  Ry., 
203  U.  S.  207,  27  Sup.  Ct.  Rep.  104,  51  L.  ed.  178,  7  Ann. 
Caa.  1130;  Adams  Express  Co.  v.  Kentucky,  2r06  U.  S.  129, 

27  Sup.  Ct.  Rep.  606,  51  L.  ed.  987.  If  the  statute  was  con- 
strued as  applying  to  interstate  commerce,  it  would  constitute 
a  restriction  upon  its  freedom  and  therefore  would  be  beyond 
the  power  of  the  state. 

This  is  not  my  own  view.  It  seems  to  me  that  Statutes  of 
1906,  •^  chapter  421,  in  section  2,  being  mandatory  and  the 
required  fee  for  the  permit  nominal,  and  not  being  by  its 
terms  restricted  to  commerce  wholly  within  the  common- 
wealth but  comprehensively  broad  in  its  language,  and  the 
regulation  relating  only  to  use  of  highways  within  the  several 
municipalities,  the  control  of  which  is  referable  to  the  police 
power  of  the  several  states  (New  Orleans  Qas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650,  6  Sup.  Ct.  Rep.  252,  29  L.  ed.  516 ; 
Pair  Haven  etc.  R.  R.  v.  New  Haven,  203  U.  S.  379,  27  Sup. 
Ct.  Rep.  74,  51  L.  ed.  237),  it  falls  within  that  group  of 
statutes  incidentally  but  not  primarily  and  mainly  affecting 
interstate  commerce,  and  hence  constitutional  as  within  the 
police  power  of  the  several  states.  The  cases  which  lead  my 
mind  to  this  conclusion  are  collected  in  a  footnote.*  But  in 
this  respect  I  am  overborne  by  the  opinion  of  my  associates. 

The  result  is  that  as  there  was  evidence  from  which  a  jur>' 
might  find  that  the  defendant  was  engaged  in  interstate  com- 
merce, and  as  such  commerce  is  not  subject  to  the  terms  of 


*Henniiifirtoii  v.  Georgia,  163  XJ.  S.  290,  16  8up.  Ct.  Bep.  1086,  41  L. 
ed.  166;  Missouri  etc.  Ry.  v.  Haber,  169  U.  8.  613,  18  Sup.  Ct.  Rep. 
488,  42  L.  ed.  878;  Western  Union  Tel.  Co.  v.  New  Hope,  187  U.  8. 
419,  23  Snp.  Ct.  Bep.  204,  47  L.  ed.  240;  Atlantic  &  Pacific  Tel.  Co. 
V.  Philadelphia,  190  U.  8.  160,  23  8up.  Ct.  Rep.  817,  47  L.  ed.  995; 
Smith  V.  Alabama,  124  U.  8.  465,  8  8up.  Ct.  Rep.  465,  31  L.  ed.  508; 
Nashyille  etc.  By.  ▼.  Alabama.  128  U.  8.  96,  9  8up.  Ct.  Rep.  28,  32 
Ia.  ed.  352;  New  York  etc.  B.  R.  v.  New  York,  165  U.  8.  628,  17  8up. 
Ct.  Bep.  418,  41  L.  ed.  853;  Sherlock  ▼.  Ailing,  93  U.  8.  99,  23  L.  ed. 
18;  Beid  v.  Colorado,  187  U.  8.  137,  23  Sup.  Ct.  Rep.  92,  47  L. 
ed.  108;  Basmussen  y.  Idaho,  181  U.  8.  198,  21  Sup.  Ct.  Rep.  594,  45 
K  ed.  820;  Western  Union  Tel.  Co.  ▼.  James,  162  U.  8.  650,  16  Sup. 
Ct.  Rep.  934,  40  L.  ed.  1105;  Silz  v.  Hesterberg,  211  U.  8.  31,  29 
Sup.  Ct.  Bep.  10,  53  L.  ed.  75;Asbell  y.  Kansas,  209  U.  8.  251,  28  Sup. 
Ct.  Bep.  485,  52  L.  ed.  778,  14  Ann.  Cas.  1101;  Bacon  v.  Walker, 
204  U.  8.  311,  27  Sup.  Ct.  Bep.  289,  51  L.  ed.  499;  Jones  v.  Brim,  165 
U.  8.  180,  17  Sup.  Ct.  Bep.  282,  41  Ir.  ed.  677;  Wilson  v.  Eureka 
City,  173  U.  8.  32,  19  Sup.  Ct.  Bep.  317,  43  L.  ed.  603;  PennsylvaDia 
B.  B.  y.  Hughes,  191  U.  8.  477,  24  Sup.  Ct.  Bep.  132,  48  L.  ed.  268; 
Chicago  etc.  By.  v.  Solan,  169  U.  8.  133,  18  Sup.  Ct.  Rep.  289,  42  L. 
edL  688;   Morgan  Steamship  Co.  y.  Louisiana  Board  of  Health,  118 
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the  statutes,  there  was  error  in  the  instructions  to  the  effect 
that  no  question  of  interstate  commerce  was  involvecL 

*''•  The  defendant's  prayers  numbered  1,  5,  6,  7,  8,  9  and 
10  were  rightly  refused  as  being  either  inaccurate  or  in* 
applicable  to  the  evidence. 

As  the  cases  must  go  back  for  a  new  trial,  we  determine 
such  of  the  other  questions  raised  by  these  exceptions  as  are 
likely  to  arise  in  tiie  event  of  a  finding  as  a  fact  that  the 
defendant  was  not  engaged  in  interstate  commerce. 

2.  The  defendant  argues,  as  to  the  complaint  under  Re- 
vised Laws,  chapter  lOk),  section  49,  as  amended  by  Statutes 
of  1907,  chapter  517,  that  there  was  no  evidence  adequate  to 
sustain  a  finding  that  it  was  not  doing  ''a  general  express 
business,"  within  the  meaning  of  the  words  as  used  in  said 
statute.  Our  statutes  do  not  define  what  is  meant  by  express 
business.  The  language  of  Statutes  of  1907,  chapter  586,  as 
to  the  taxation  of  express  companies,  and  of  Statutes  of  1906, 
chapter  463,  part  1,  section  7,  and  of  Statutes  of  1908,  chapter 
599,  as  to  the  authority  of  the  board  of  railroad  commissioneis 
over  express  companies,  and  of  Statutes  of  1906,  chapter  463, 
part  2,  sections  13,  189,  197  and  246,  read  in  connection 
with  Revised  Laws,  chapter  70,  section  8,  chapter  106,  sec- 
tion 62  (as  amended  by  Statutes  of  1906,  chapter  427),  chap- 
ter 95,  section  7,  and  chapter  208,  section  26,  as  amended  hy 
Statutes  of  1906,  chapter  261,  section  1,  shows  that  the  phrase 
includes  persons  engaged  in  express  business  other  than  those 
using  railroads  and  railways.  But  an  express  business  is 
something  different  from  a  trucking  business.  It  is  a  term  of 
modem  birth,  having  first  been  used  in  its  present  significance 
in  1839 :  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  Rep.  542,  638, 
29  L.  ed.  791 ;  Pfister  v.  Central  Pacific  R.  R.,  70  CaL  169 ; 


U.  S.  455,  6  Sup.  Ct.  Bep.  1114,  30  L.  ed.  237;  Cooley  v.  Board  of 
Wardens,  12  How.  299,  13  L.  ed.  996;  Northwestern  IT.  Packet  Co. 
V.  St.  Louis,  100  U.  8.  423,  26  L.  ed.  688;  Keokuk  N.  L.  Packet  Co.  ▼, 
Keokuk,  95  U.  8.  80,  24  L.  ed.  377;  Martin  v.  Pittsburg  &  Lake  Brie 
B.  B.,  203  U.  S.  284,  27  Sup.  Ct.  Bep.  100,  51  L.  ed.  184,  8  Ann.  Cas. 
87;  Mississippi  R.  B.  v.  Illinois  Central  B.  B.,  203  U.  S.  335,  27  Sup. 
Ct.  Bep.  290,  51  L.  ed.  209;  Southern  Bailway  v.  King,  160  Fed.  332, 
87  C.  C.  A.  284;  Chicago  &  N.  W.  B.  B.  Co.  v.  Puller,  17  Wall.  560, 
21  L.  ed.  710;  Louisville  &  Nashville  B.  B.  v.  Kentuckv  161  tl.  S. 
677,  16  Sup.  Ct.  Bep.  714,  40  L.  ed.  849;  Bichmond  ft  Alleghany  B. 
B.  V.  Patterson  Tobacco  Co.,  169  U.  8.  311,  16  Sup.  Ct.  Bep.  714,  4<^ 
L.  ed.  849;  Chicago,  Burlington  &  Quincy  By.  v.  Drainage  Commis- 
sioners, 200  U.  8.  561,  26  Sup.  Ct.  Bep.  341,  50  L.  ed.  596,  4  Ann. 
Cas.  1175;  State  v.  Chicago  etc.  By.,  136  Wis.  407,  117  N.  W.  686, 
19  L.  B.  A.,  N.  S.,  326;  De  Lome  v.  Atlantic  Coast  Line  By.,  79  8.  C. 
370,  60  8.  E.  440;  Chicago  etc.  By.  v.  State,  86  Ark.  412.  Ill  a 
W.  456;  Commonwealth  v.  Mulhall,  162  Mass.  496,  44  Am.  St.  Bep. 
387,  39  N.  £.  183.    See  Bev.  Laws,  c.  52,  sees.  14,  16,  18,  19,  23,  31. 
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sub  nomine,  Century  Dictionary.  The  proportion  of  express 
business  conducted  through  the  instrumentality  of  railroads, 
steamboats  and  railways  is  so  vastly  in  excess  of  that  carried 
on  in  any  other  way  as  to  lead  some  courts  to  assert  that 
^'sueh  a  thing  as  an  express  company  dissociated  from  trans- 
portation by  rail  or  steamer  is  unknown'*:  Pacific  Express 
Co.  V.  Seibert,  44  Fed.  310.  But  generally  the  words  **  express 
business,"  and  particularly  as  used  in  the  statute  now  under 
consideration,  have  a  more  comprehensive  meaning,  and  in- 
clude a  common  carrier  who  transports  packages  of  mer- 
chandise under  the  personal  and  immediate  charge  of  himself 
or  agent  over  a  regular  course,  between  certain  termini,  with 
a  speed,  or  individual  care,  or  both,  greater  than  obtains  as 
to  ordinary  freight.  It  may  include  thus  those  who  carry  in 
their  ^^^^  own  vehicles,  as  well  as  those  who  go  upon  trains 
and  steamers  owned  by  others.  But  it  involves  ''the  idea  of 
regularity,  as  to  route  or  time,  or  both":  Betzer  v.  Wood, 
109  U.  S.  185,  3  Sup.  Ct.  Bep.  164,  27  L.  ed.  900.  In  popular 
speech,  as  well  as  matter  of  law,  it  may  include  the  trans- 
portation wholly  upon  highway  vehicles  between  contiguous 
or  neighboring  localities:  See  Brooks  v.  Shaw,  197  Mass.  376, 
84  N.  B.  110. 

Tried  hy  this  test,  it  is  obvious  that  the  evidence  was  ample 
that  the  defendant  was  not  conducting  a  general  express 
business.  It  is  open  to  grave  doubt  whether  it  was  doing  an 
express  business  at  alL  It  may  have  been  found  to  be  acting 
as  truckman,  x)0S8essing  none  of  the  elements  which  are  the 
essential  characteristics  of  an  expressman.  It  merely  carried 
to  various  persons  named  as  consignees  the  goods  brought 
into  the  town  by  the  Boston  and  Maine  Railroad  and  de- 
posited by  it  in  its  freight  depot:  See  Betzer  v.  Wood,  109 
U.  S.  185,  8  Sup.  Ct.  Rep.  164,  27  L.  ed.  900. 

Nor  was  its  business  general  even  as  a  truckman.  On  the 
evidence,  it  carried  almost  nothing  save  intoxicating  liquor. 
It  was  incorporated  with  power  to  do  an  express  business, 
and  went  by  the  name  of  express  company.  But  to  call  a 
truckman  an  expressman  does  not  make  him  one.  The  in- 
structions given  by  the  trial  judge  upon  what  constitutes  a 
general  express  business  were  sufficiently  favorable  to  the 
defendant. 

3.  The  district  attorney  argued  to  the  jury  that  the  defend- 
ant was  in  a  position  to  prove  that  it  was  doing  a  general 
express  business,  if  it  was  a  fact,  and  that,  having  failed  to 
oflfer  such  proof,  this  fact  should  be  considered  by  the  jury. 
The  defendant  seasonably  objected  to  the  argument,  and  ex- 


430  American  State  Repobts,  Vol.  131.  [Mass. 

cepted  to  the  refusal  of  the  presiding  jndge  to  interfere.  The 
single  sentence  excerpted  from  the  argument  of  the  district 
attorney,  standing  alone,  is  open  to  the  objection  that  it  asked 
for  an  inference,  unfavorable  to  the  defendant,  from  its  fail- 
ure to  call  its  own  officers  as  witnesses.  But  the  defendant 
has  no  valid  exception.  Although  empowered  so  to  do,  it  is 
ordinarily  discretionary  with  a  trial  judge  either  to  direct 
counsel  to  cease  to  pursue  an  objectionable  line  of  argument 
or  to  permit  him  to  proceed,  and  give  adequate  instructions 
in  his  charge  to  protect  the  rights  of  the  parties.  Where  the 
argument  is  wholly  foreign  to  the  issues,  or  based  upon  facts 
excluded  from  the  consideration  ***  of  the  jury,  it  is  wiser 
to  stop  the  counsel.  But  where  it  is  directed  to  subjects 
generally  germane  to  the  matters  which  the  jury  are  to  con- 
sider, and  only  incidentally  open  to  objection,  and  is  not  pro- 
longed, it  may  conduce  to  the  orderly  and  dignified  conduct 
of  trials  to  refuse  a  request  to  interfere  and  to  give  ample  in- 
structions in  his  charge  covering  the  point:  Sayles  v.  Quinn, 
196  Mass.  492,  82  N.  E.  713.  The  trial  judge  followed  the 
latter  course,  and,  having  declined  to  stop  the  argument,  gave 
full  instructions  in  accordance  with  the  well-settled  principle 
that  where  incriminating  evidence  has  been  introduced  by  the 
commonwealth,  and  explanations  consistent  with  his  innocence 
could  be  produced  by  the  defendant  through  witnesses  other 
than  himself,  more  likely  to  be  known  to  him  than  to  the 
representatives  of  the  government,  and  he  does  not  call  such 
witnesses,  his  failure  in  this  respect  is  fair  matter  for  com- 
ment, and  is  not  within  the  pitotection  of  the  constitution: 
Commonwealth  v.  Pinnerty,  148  Mass.  162,  19  N.  E.  215; 
Commonwealth  v.  McCabe,  163  Mass.  98,  39  N.  E.  777 ;  Com- 
monwealth  v.  Goldstein,  180  Mass.  374,  91  Am.  St.  Eep.  311, 
62  N.  E.  378.  See  McKim  v.  Foley,  170  Mass.  426,  49  N.  E. 
625.  The  inference  drawn  by  common  sense  and  approved  by 
the  law  is  that  such  evidence  if  presented  would  be  unfavorable 
to  the  defendant :  Commonwealth  v.  Webster,  5  Cush.  295,  52 
Am.  Dec.  711.  The  accuracy  of  the  charge  as  to  the  precise  ex- 
tent of  the  defendant's  constitutional  immunity  has  not  been 
argued,  and  we  do  not  pass  upon  it  further  than  to  say  that  it 
was  at  least  sufficiently  favorable  to  the  defendant :  See  Logan 
V.  Pennsylvania  R.  R.,  132  Pa.  403,  19  Atl.  137 ;  Twining  v. 
New  Jersey,  211  U.  S.  78,  29  Sup.  Ct.  Rep.  14,  53  L.  ed.  97; 
Hammond  Packing  Co.  v.  Arkansas,  212  U.  S.  322;  King  of 
the  Two  Sicilies  v.  Willcox,  7  State  Tr.,  N.  S.,  1049 ,  29  Sup. 
Ct.  Rep.  370,  53  L.  ed.  530. 
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4.  The  defendant's  third  and  fourth  requests  for  rulings 
could  not  have  been  given,  for  the  reason  that  they  both  as- 
serted a  presumption  that  the  defendant  was  carrying  on  a 
general  express  business.  There  is  no  legal  presumption  of 
that  nature.  Simply  because  one  is  charged  with  transport- 
ing liquor  where  he  does  not  carry  on  a  general  express  busi- 
ness, does  not  create  a  presumption  that  in  fact  he  carries  on 
a  general  express  business.  He  is  only  presumed  -to  be  in- 
nocent until  his  guilt  is  proven,  but  not  innocent  for  a  partic- 
ular reason.  The  instructions  given  upon  this  point  were 
adequate. 

*®*  5.  The  final  contention  of  the  defendant  is  that  its  prayer 
should  have  been  granted  to  the  effect  that,  if  it  held  itself  out 
as  ready  to  do  a  general  express  business,  it  must  be  found  not 
guilty.  It  is  doubtful  whether  there  was  any  evidence  that  the 
defendant  held  itself  out  as  doing  an  express  business  within 
the  definition  we  have  given  to  those  words,  or  that  it  was 
anything  more  than  a  delivery  of  parcels.  But,  assuming 
that  there  was  evidence  to  which  the  prayer  was  applicable,  it 
was  not  a  correct  statement  of  the  law.  The  language  of  the 
statute,  according  to  its  plain  intent,  shows  this.  So  far  as 
material,  it  is,  **No  person  or  corporation  not  regularly  and 
lawfully  conducting  a  general  express  business."  This 
describes  a  fact  and  not  an  intent,  a  physical  act,  not  a  state 
of  mind.  The  statute  is  entitled  **An  act  relative  to  the 
registration  of  carriers  of  intoxicating  liquors,"  and  must  be 
read  in  the  light  of  its  manifest  purpose.  No  matter  how 
desirous  one  might  be  of  doing  a  general  express  business,  nor 
how  widely  he  might  advertise  his  facilities  in  this  respect, 
if,  nevertheless  (after  such  reasonable  time  to  enable  establish- 
ment in  business  as  had  elapsed  in  the  present  case),  the  only 
trade  that  came  to  him  was  in  intoxicating  liquors,  he  could 
not  be  said  to  be  really  doing  a  general  express  business.  The 
word  "general"  in  the  statute  imports  something  more  than 
a  casual,  infrequent,  desultory  and  incidental  carriage  of* 
goods  other  than  intoxicating  liquors,  and  means  that  the 
substantial  and  major  part  of  the  daily  traffic  must  compre- 
hend that  variety  of  goods  commonly  the  subject  of  trans- 
portation by  express  companies.  The  word  ** regularly"  im- 
plies  something  of  fixedness  and  permanence  in  the  character 
of  the  business,  although  it  may  also  relate  to  stated  times  and 
established  routes  of  conveyance.  In  the  case  supposed,  the 
carrier  would  be  confined  by  the  demands  of  his  patrons  to 
this  specialty,  no  matter  how  anxiously  he  might  desira  to 
change  the  character  of  his  business.     Under  these  circum- 
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stances  he  would  in  truth  and  in  fact  be  a  "carrier  of  intox- 
icating liquors,"  within  the  meaning  of  those  words  as  used 
in  the  statute,  and  liot  ''regularly  and  lawfully  conducting  a 
general  express  business."  The  instructions  upon  this  branch 
of  the  case  were  correct. 
Exceptions  sustained. 


State  Begvlation  of  the  Sale  of  Intoxieating  Liquor$  na  ftii  interfer- 
ence with  interstate  commerce  is  discussed  in  the  recent  eases  of  Har- 
rell  v.  Speed,  113  Tenn.  224,  106  Am.  St.  Bep.  814;  Hart  v.  State, 
87  Miss.  171,  112  Am.  St.  Rep.  437;  Cook  v.  MarshaU  County,  119 
Iowa,  384,  104  Am.  St.  Bep.  283;  State  v.  Delamater,  20  S.  JJ.  23, 
129  Am.  St.  Bep.  907.  Though  interstate  transportation  of  intoxi- 
cating liquors  maj  end  before  delivery,  interstate  commerce  therein 
does  not  end  before  delivery  to  the  consignee,  either  actual  or  eov- 
structive,  so  as  to  subject  the  shipment  to  the  police  powers  of  the 
state.  An  interstate  shipment  of  intoxicating  liquor  into  the  state 
is  not  subject  to  state  police  regulation  until  there  has  been  a  de- 
livery to  the  consignee,  and  it  makes  no  difference  whether  the  con- 
signee is  known  to  the  carrier  or  not,  nor  whether  the  name  of  the 
consignee  is  fictitious:  State  v.  Intoxicating  Liquors,  102  Me.  385, 
120  Am.  St.  Bep.  504. 
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DAVIDSON    V.    FLOUR    CITY    ORNAMENTAL    IRON 

WORKS. 

[107  Minn.  17,  119  N.  W.  483.] 

EMPLOTEB'S  LIABILITT— Guardizig  Machinery— Statntory 
Doty. — Emery-wheels  are  included  within  the  machinery  required  to 
be  guarded,  as  provided  by  section  18 13,  Revised  Lairs  of  1905.  (p. 
435.) 

_  EMPLOYER'S  UABIUTY— Guarding  Macliinery — Statatory 
Dnty^ — Where  it  is  practicable  to  maintain  a  guard  over  emery- 
wheels,  it  is  negligence  per  se  to  operate  the  same  without  a  guard. 
(p.  435.) 

EMPLOYEE'S  UABUJTY— Guarding  Machinery .>-Tlie  Statu- 
tory Duty  is  a  continuing  one,  requiring  the  guard  to  be  maintained 
while  the  wheel  is  in  operation,  and  that  duty  is  not  discharged  by 
merely  furnishing  a  suitable  guard  and  exercising  reasonable  care 
in  the  selection  of  an  operator,     (p.  436.) 

EMPLOYEE'S  LIABILITY— Fellow-servants  —  Guarding  Ma- 
chinery.— In  this  case  the  duties  of  the  operator  required  him  to  change 
wheels  from  time  to  time  to  meet  the  exigencies  of  the  work,  and  in 
making  the  change  it  was  necessary  to  take  off  the  guard.  The  opera- 
tor removed  the  guard  and  made  the  change,  but  neglected  to  re- 
place the  guard,  and,  while  revolving,  the  wheel  burst  and  caused 
the  injuries  sustained  by  respondent.  Held,  the  operator  and  re- 
spondent were  not  fellow-servants.  The  defenses,  contributory  neg- 
ligence and  assumption  of  risk,  have  no  application,  and  appellant 
was  responsible  for  the  failure  to  maintain  the  guard,     (pp.  434,  436.) 

EMPLOYER'S  LIABILITY— Guarding  Machinery. — The  Min- 
neoota  Statute  requires  dangerous  machinery  to  be  guarded  so  as  to 
protect  workmen,  whether  operating  the  machinery  or  employed  in 
the  discharge  of  other  duties  in  the  factory.  (By  the  editor.)  (p. 
435.) 

EMPLOYEE'S  LIABILITY— Guarding  Machinery— Statutory 
Daty. — Cases  involving  the  statutory  duty  of  employers  to  guard  dan- 
gerous machinery  differ  from  those  where,  under  the  common  law,  the 
master  is  charged  with  the  duty  of  providing  a  safe  place  and  proper 
tools  and  instrumentalities.  In  those  cases  the  exercise  of  reason- 
able care  only  is  required.  But  with  Reference  to  dangerous  ma- 
chinery which  it  is  practicable  to  guard  the  rule  has  no  application. 
The  statute  has  adopted  the  rule  of  absolute  duty.  The  master  can- 
not delegate  the  performance  of  the  act  to  another  and  thus  avoid 
responsibility.     (By  the  editor.)     (pp.  435,  436.) 

Am.  St.  Bep.,  VoL  131—28    (433) 
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EMPI.OTEK'8  XJABnJTT— Sfcatntory  I>ot7  to  Oiurd  Ma- 
^hiiMry^ — Where  an  emploj^  operating  an  emery-wheel  temporarily 
remorea  the  guard  required  by  statate,  and  the  wheel  borsta  aad 
the  fragments  strike  another  employe  who  ia  engaged  in  other  dnties 
and  ignorant  of  the  failare  to  replace  the  guard,  the  employer  ia 
liable  for  the  injury.     (By  the  editor.)     (p.  436.) 

(Syllabi  by  the  eonrt  except  when  stated  to  be  by  the  editor.) 

Lancaster  &  McGee  and  O.  A.  liyon,  for  the  appellant 

Land,  Ueland  &  Jerome,  for  the  respondent. 

^*  LEWIS,  J.  Appellant  is  engaged  in  the  manufacture 
of  ornamental  iron  work  in  the  city  of  Minneapolis.  One 
Sandstrom,  who  had  been  in  the  employ  of  appellant  for 
about  a  year,  was  operating  an  emery-wheel  about  twenty- 
four  inches  in  diameter,  which  revolyed  at  the  rate  of  about 
one  thousand  reyolutions  per  minute.  The  guard  provided 
for  this  wheel  had  been  temporarily  removed  by  Sandstrom, 
and  while  running  without  the  guard  the  wheel  burst,  and 
one  of  the  pieces  struck  respondent,  ^®  who  was  at  work  some 
forty  feet  distant,  and  inflicted  a  compound  fracture  of  the 
thigh  bone.  Respondent  recovered  a  verdict,  and  it  is  argued 
here  (1)  that  the  statute  (section  1813,  Revised  Laws  of 
1905)  had  no  application  to  emery-wheels;  (2)  that  the  evi- 
dence conclusively  established  the  fact  that  Sandstrom  and 
respondents  were  fellow-servants ;  (3)  that  the  verdict  was  ex- 
cessive. 

1.  The  first  part  of  section  1813  reads:  ^'All  saws,  planers, 
....  all  set-screws,  drums,  and  machinery,  ....  as  far  as 
practicable,  shall  be  fenced  or  otherwise  protected."  And 
the  last  reads:  "No  grindstone,  emery-wheel,  or  machine  in 
any  factory,  mill,  or  workshop  shall  be  used  when  the  same 
is  known  to  be  cracked  or  otherwise  defective."  This  pro- 
vision is  not  exclusive  of,  and  inconsistent  with,  what  pre- 
cedes, but  is  an  addition  thereto.  Emery-wheels  are  fairly 
within  the  first  part  of  the  section;  but  notwithstanding  the 
fact  that  such  wheels  must  be  guarded,  there  is  an  additional 
prohibition  against  using  such  wheels  when  they  are  cracked 
or  defective. 

2.  Sandstrom  had  been  employed  to  work  upon  the  emery- 
wheel,  and  we  shall  assume  that  he  had  been  properly  in- 
structed  not  to  use  it  without  a  guard.  In  the  course  of  his 
duties  it  became  necessary  for  him  to  change  wheels  to  suit 
the  implements  he  was  required  to  polish,  and  in  making  such 
change  he  was  obliged  to  remove  the  guard.  On  the  occasion 
in  question  he  had  changed  the  wheel,  but  proceeded  to  use 
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it  without  restoring  the  gnard,  when,  after  about  a  day's  time, 
it  exploded. 

A  failure  to  comply  with  the  statute  constitutes  negligence 
per  86,  but  contributory  negligence  and  assumption  of  risks 
are  defenses  which  may  be  interposed  in  proper  cases: 
Christianson  v.  Northwestern  Compo-Board  Co.,  83  Minn.  25, 
85  Am.  St.  Rep.  440,  85  N.  W.  826 ;  Wuotilla  v.  Duluth  Lum- 
ber Co.,  37  Minn.  153,  5  Am.  St.  Rep.  832,  33  N.  W.  551; 
Tvedt  V.  Wheeler,  70  Minn.  161,  72  N.  W.  1062;  Gray  v. 
Commutator  Co.,  85  Minn.  463,  89  N.  W.  322 ;  Seely  v.  Ten- 
nant,  104  Minn.  354,  116  N.  W.  68 ;  Callopy  v.  Atwood,  105 
Minn.  80,  117  N.  W.  238,  18  L.  R.  A.,  N.  S.,  593 ;  Anderson 
V.  C.  N.  Nelson  Lumber  Co.,  67  Minn.  79,  69  N.  W.  630; 
Swenson  y.  Osgood  &  Blodgett  Mfg.  Co.,  91  Minn.  509,  98 
N.  W.  645 ;  McGinty  v.  Waterman,  93  Minn.  242,  101  N.  W. 
300,  3  Ann.  Cas.  39 ;  Schutt  v.  Adair,  99  Minn.  7,  108  N.  W. 
811. 

The  statute  requires  such  machinery  to  be  guarded  so  as  to 
protect  **  workmen,  whether  operating  the  machinery  or  en- 
gaged in  th^  discharge  of  any  other  duties  in  the  factory: 
Christianson  v.  Northwestern  Compo-Board  Co.,  83  Minn.  25, 
85  Am.  St.  Rep.  440,  85  N.  W.  826.  In  that  case  the  party 
was  injured  while  working  about  an  unguarded  saw,  but  not 
directly  in  connection  with  it.  In  Seely  v.  Tennant,  104 
Minn.  354,  116  N.  W.  648,  the  deceased  was  caught  by  an 
unguarded  revolving  shaft  while  passing  by  it  in  the  perform- 
ance of  duties  not  directly  connected  with  it. 

There  is  no  dispute  as  to  the  facts,  and  the  question  of  con- 
tributory negligence  and  assumption  of  risk  have  no  place  in 
this  case.  Respondent  was  engaged  in  other  duties  at  some 
distance,  and  was  entirely  ignorant  of  the  failure  to  replace 
the  guard  on  the  wheel.  The  question  at  issue  is  one  of 
statutory  construction.  If  the  duty  imposed  by  statute  was 
a  continuing  one,  and  the  master  was  required  to  maintain 
the  guard  while  operating  the  wheel,  in  addition  to  installing 
it  in  the  first  place,  then  the  operator  charged  with  the  con- 
trol and  management  of  the  wheel  and  guard  was  the  repre- 
sentative of  the  master.  On  the  other  hand,  if  the  master  dis- 
charged his  duty  by  furnishing  a  suitable  guard  and  by  exer- 
cising reasonable  care  in  the  selection  of  an  operator,  and 
gave  him  suitable  instructions,  then  the  operator  was  a  fellow- 
servant  of  respondent  at  the  time  he  negligently  failed  to 
replace  the  gruard. 

Cases  of  this  kind  differ  from  those  where,  under  the  com- 
mon law,  the  master  is  charged  with  the  duty  of  providing  a 
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safe  plaoe  and  proper  tools  and  instrumentalities.  In  those 
cases  the  exercise  of  reasonable  care  only  is  required.  Bnt 
with  reference  to  dangerous  machinery  which  it  ia  prac- 
ticable to  guard  the  rule  has  no  application.  The  statute 
has  adopted  the  rule  of  absolute  duty.  The  master  cannot 
delegate  the  performance  of  the  act  to  another  and  thus  avoid 
responsibility:  Baddeley  v.  Granville,  17  Eng.  E.  Cas.  212; 
Britton  v.  Great  Western,  19  Eng.  R.  Cas.  42 ;  Groves  v.  Win- 
borne  (1898),  2  Q.  B.  D.  402;  Sommer  v.  Carbon  Hill  Coal 
Co.,  89  Fed.  54,  32  C.  C.  A.  156 ;  Lore  v.  American  Mfg.  Co., 
160  Mo.  608,  61  S.  W.  678. 

It  is  unnecessary  for  the  purposes  of  this  case  to  consider 
what  the  limitations  of  the  application  of  this  rule  may  be  in 
cases  where  those  intrusted  with  the  duty  of  maintaining  such 
guards  negligently  remove  them  contrary  to  instructions. 
There  is  much  room  for  discussion  and  difference  of  opinion 
upon  that  branch  of  the  subject.  Whether  **  there  be  any 
logical  distinction  we  need  not  now  determine.  So  far  as  the 
facts  of  this  case  are  concerned  there  should  be  no  hesitancy 
in  applying  the  rule  of  absolute  nondelegable  duty.  The 
operator  was  required,  in  the  performance  of  his  duties,  to  re- 
move the  guard  in  order  to  put  on  another  wheel.  It  then 
became  the  duty  of  the  master  to  furnish  the  new  wheel  with 
a  guard,  to  the  same  extent  as  in  the  first  instance,  when  the 
guard  was  furnished.  To  that  extent  the  master  selected  the 
operator  as  his  representative,  and  his  failure  to  attach  the 
guard  was  the  master's  act. 

The  instructions  to  the  jury  were  quite  as  favorable  as  ap- 
pellant was  entitled  to,  and  we  discover  nothing  prejudicial 
in  the  reference  by  the  court  to  the  master's  duty  to  provide 
a  reasonably  safe  place  for  the  employes. 

The  verdict  was  large,  but  we  cannot  see  that  it  was  ex- 
cessive. 

Affirmed. 

Judge  EUlott  Dissented,  saying:  "I  am  not  able  to  see  why  Sand- 
strom  and  the  respondent  Davidson  were  not  fellow-servants.  They 
were  ordinary  operatives,  each  engaged  in  his  own  work.  Neither 
had  any  control  over  the  other.  Sandstrom  removed  the  cover  from 
the  emery-wheel  for  the  purpose  of  changing  the  wheel  and  care- 
lessly started  the  machine  without  replacing  the  cover.  The  appel- 
lant had  complied  with  the  statute,  and  bat  for  the  negligence  of 
Sandstrom  the  accident  could  not  have  occurred.  The  employer  had 
done  everything  it  was  possible  to  do,  and  if  the  fellow-servant  ntla 
is  in  force  in  this  state,  the  plaintiff  should  not  have  recovered  * 
verdict.     I  therefore  respectfully  dissent." 
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The  LidbUity  of  an  Employer  who  has  failed  to  eomplj  with  the  stat- 
ute requiring  him  to  guard  machinery  for  the  safetj  of  employes 
is  discussed  in  the  recent  cases  of  Western  Furniture  etc.  Co.  v. 
Bloom,  76  Kan.  127,  123  Am.  St.  Bep.  123;  Whelan  ▼.  Washington 
Lumber  Co.,  41  Wash.  153,  111  Am.  St.  Bep.  100«.  In  Saxe  v.  Wal- 
worth Mfg.  Co.,  191  Mass.  338,  114  Am.  St.  Bep.  613,  it  is  held  that 
if  no  guards  ever  have  been  used  over  emery-wheels  in  a  factory, 
and  an  employ^  is  aware  of  this  when  he  begins  work^  his  employer 
does  not  owe  him  the  duty  of  making  a  change,  and  is  not  answer- 
ablo  to  him  for  injuries  sustained  by  the  explosion  of  the  emery- 
wheel  on  which  he  is  working,  though  his  injury  would  have  been 
prevented  had  a  guard  been  placed  over  such  wheel. 

In  Base  v.  Minneapolis  etc.  By.  Co.,  107  Minn.  260,  120  N.  W. 
360,  21  L.  B.  A.  138,  the  plaintiff,  a  coal  shoveler  at  an  elevator, 
also  in  charge  of  an  engine  operating  it,  went  into  a  small  engine- 
house  to  remedy  something  "which  did  not  sound  right,"  and  stumbled 
and  fell,  he  contended,  on  an  unguarded  belt  and  revolving  pulley. 
In  an  action  for  damages  it  was  held,  after  a  thorough  review  of 
the  authorities,  that  the  facts  brought  the  case  within  the  local 
factory  act  (section  1813,  Bevised  Laws  of  1905),  "which  was  in- 
tended to  protect  from  personal  injury  the  .workman  or  employ^ 
in  any  shop,  mill,  or  factory  by  reason  of  dangerous  machinery 
therein,  and  which  must  be  construed  to  give  effect  to  such  wise  and 
humane  purposes."  That  evidence  designed  to  show  that  it  was  prac- 
ticable and  feasible  to  have  so  guarded  this  machinery  as  to  have 
protected  the  servant  was  admissible.  That  the  four  walls  of  the 
engine-house  did  not,  as  to  the  plaintiff,  constitute  a  compliance  with 
the  statute.  That  the  burden  of  proof  is  on  the  person  injured  to 
show  by  a  fair  preponderance  of  evidence  only  that  the  alleged  neg- 
ligence was  the  proximate  cause  of  the  injury  complained  of.  Where 
a  eanse  is  shown  which  might  produce  a  ^ven  accident,  and  the 
fact  appears  that  an  accident  of  that  particular  character  did  oc- 
cur, it  may  be  a  warrantable  inference,  in  absence  of  showing  of 
other  cause,  that  the  one  known  was  the  operative  agency  in  bring- 
ing about  such  result.  That  whether  this  defendant  was  negligent^ 
and  whether  the  failure  to  guard  the  pulley  and  belt  was  the  proxi- 
mate cause  of  this  plaintiff's  injury,  were  questions  for  the  jury. 
That  assumption  of  risk  and  contributory  negligence  are  separate 
and  distinet  defenses.  Both  are  peculiar  to  an  action  on  the  tort 
and  are  usually  implied  from  conduct.  Assumption  of  risk  rests 
upon  intelligent  acquiescence  with  knowledge  of  the  danger  and 
appreciation  of  the  risks  naturally  incident  to  the  employment  or 
arising  from  a  particular  situation  in  which  the  work  is  done,  nega- 
tives a  prima  facie  liability  of  the  master,  and  does  not  involve  the 
aggravation  or  creation  of  the  peril  by  misconduct  of  the  servant. 
Contributory  negligence  of  the  servant  rests  on  a  breach  of  duty 
to  take  care,  displaces  a  prima  facie  liability  of  the  master,  adds  a 
new  danger  to  the  situation  not  necessarily  incident  to  the  work, 
and  is  imposed  by  law  upon  the  servant,  however  unwilling  or  pro- 
testing he  may  be.  That  assumption  of  risk  is  based,  not  upon  the 
contract,  but  on  the  principle  expressed  by  the  maxim,  "Volenti 
son  fit  injuria."  That  the  test  of  knowledge  of  danger  is  not  the 
exercise  of  ordinary  care  to  discover  danger,  but  whether  the  dan- 
ger was  known  to  or  plainly  observable  by  the  employ^.  The  test 
of  appreciation  of  risk  is  whether  the  servant  understood  the  risk, 
or  by  the  exercise  of  ordinary  observation  ought  to  have  understood 
it.  That  the  tendency  of  the  English  authorities  here  reviewed,  and 
in  a  less  degree  of  the  American  cases,  is  to  submit  to  the  jury  ques- 
tions arising  from  the  application  of  the  doctrine  of  assumption  of 
risk  to  facts  which  are  disputed,  or  from  which  reasonable  minds 
might  draw  different  inferences.  That  plaintiff's  assumption  of  risk 
and  eentributory  negligence  were  for  the  jury. 
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FREEMAN  v.  PAULSON. 

[107  Minn.  64,  119  N.  W.  651.] 

VENDOB  OF  IiAND—Bigbt  to  Becoyer  Pnicluwe  Piiee.— A. 
vendor  of  land  cannot  recoyer  from  hif  ▼ended  by  an  ordinary  ac- 
tion at  law  the  purchase  price  stated  in  a  written  contract,  (p. 
439.) 

VENDOB  OF  IiAMD — Blfl^t  to  Spedfle  Ferfonnaiice.~Where 

parties  make  a  mutaal  contract  for  the  sale  of  real  estate,  and  the 
vendor  covenants  on  his  part  to  convey  the  land,  and  in  considera- 
tion thereof  the  vendee  promises  to  pay  the  purchase  price,  and  there 
is  nothing  in  the  contract  which  makes  it  invalid  or  objectionable 
in  its  nature,  nor  in  the  circumstances  connected  with  it,  equity  re- 
gards the  vendee  as  the  beneficial  owner  of  the  premises,  even  though 
he  has  not  paid  the  purchase  price;  and  the  vendor  has  a  right  to 
enforce  payment  of  the  purchase  money  by  a  suit  in  equity  against 
the  vendee's  equitable  estate  in  the  land,  instead  of  by  an  ordinary 
action  at  law  to  recover  the  debt;  and  the  vendor  may  proceed  to 
enforce  specific  performance  by  such  suit,  whereby  the  vendee's  equi- 
table eetate  under  the  contract  is  sold  in  pursuance  of  a  judicial  de- 
cree, which  will  operate  as  an  assignment  of  the  vendee's  rights 
under  the  contract,  and  whereby  it  would  not  operate  as  a  cancel- 
lation of  the  contract  itself.  Abbott  v.  Moldestad,  74  Minn.  293,  fol- 
lowed and  applied,     (p.  440.) 

DElfUBBEB— Discrepaiicy  Between  SmnmoDs  and  Cfflnplaint 

A  demurrer  to  a  complaint  on  the  ground  that  it  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  does  not  reach  discrepancies 
between  the  relief  to  which  the  complaint  may  entitle  and  the  prayer 
in  the  summons,     (p.  440.) 

(Syllabi  by  th«  court.) 

John  J.  Isker,  for  the  appellant. 
H.  H.  Dunn,  for  the  respondent. 

^  JA6GARD,  J.  Plaintiff  and  appellant  brought  this  ac- 
tion to  recover  the  sum  of  twelve  hundred  dollars,  and  inter- 
est upon  a  written  executory  contract  for  the  ^e  of  real 
estate.  Defendant  and  respondent  demurred  to  the  complaint 
upoii  the  ground  that  the  facts  stated  did  not  constitute  a 
cause  of  action.  This  appeal  was  taken  from  the  order  sus- 
taining that  demurrer. 

The  summons  demanded  a  money  judgment,  and  no  other 
relief  is  prayed  for.  It  was  well  pleaded  that  in  May,  1907, 
plaintiff  was  the  owner  of  a  certain  lot  in  the  village  of  Glen- 
ville,  and  on  that  day  entered  into  a  written  agreement  where- 
by he  agreed  to  convey  the  premises  to  defendant  by  war- 
ranty deed;  that  the  defendant  agreed  to  pay  the  smn  of 
twelve  hundred  dollars  for  the  property,  five  hundred  dollars 
of  which  was  to  be  paid  at  the  time,  and  the  balance  upon 
delivery  of  the  deed;  that  defendant  thereupon  gave  his  per- 
sonal check  for  the  sum  of  five  hundred  dollars,  which  was 


.--^ 
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^terward  protested;  that  on  October  14,  1907,  plaintiff 
tendered  a  warranty  deed  of  the  premises  and  demanded  of 
the  defendant  the  sum  of  twelve  hundred  dollars  as  the  pur- 
chase price,  but  payment  was  refused;  that  plaintiff  always 
has  been,  and  now  is,  willing  to  deliver  the  deed  in  question 
to  the  defendant  upon  the  payment  of  the  purchase  price, 
but  that  defendant  has  at  all  times  refused  to  pay  the  same. 

1.  A  vendor  of  land  is  not  entitled  to  recover  the  purchase 
price  from  his  vendee  in  an  ordinary  action  at  law.  He  can 
recover  only  the  damages  he  has  sustained  by  reason  of  the 
breach  of  the  contract  obligation:  29  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  719,  citing  Lathrop  v.  O'Brien,  44  Minn.  15,  46 
N.  W.  147,  and  other  cases;  2  Warvelle  on  "^  Vendore,  2d 
ed.,  sec.  937;  2  Sutherland  on  Damages,  3d  ed.,  sec.  569; 
Stewart  v.  McLaughlin's  Estate,  126  Mich.  1,  85  N.  W.  266, 
87  N.  W.  218 ;  Qoodwine  v.  Kelley,  33  Ind.  App.  57,  70  N.  B. 
S32.  If  the  complaint  be  regarded  as  an  action  at  law  merely, 
the  demurrer  was  properly  sustained. 

2.  Counsel  for  plaintiff,  however,  insists  that  it  sets  forth 
a  good  cause  of  action  for  specific  performance.  That  the 
relief  sought  was  a  money  judgment  is,  of  course,  immaterial. 
It  is  elementary  that  a  demurrer  will  not  lie  to  a  mere  prayer 
for  relief.  The  question  is  whether  the  facts  stated  entitle 
plaintiff  to  equitable  relief.  It  is  also  true  that  here  plain- 
tiff has  not  alleged  either  the  conclusion  or  the  facts  from 
which  a  conclusion  could  be  drawn,  that  he  had  not  an  ad- 
equate remedy  at  law.  This  leads  to  the  consideration  of  the 
real  merits  of  the  controversy. 

Plaintiff's  right  to  prevail  depends  upon  the  application  to 
the  facts  his  complaint  set  forth  of  the  doctrine  of  mutuality 
of  remedy.  The  vendee,  essentially  as  a  matter  of  course,  is 
entitled  to  specific  performance.  The  vendor  should  be  al- 
lowed similar  relief.  It  has  been  demonstrated  that  ''the 
rule  as  to  mutuality  of  remedy  is  obscure  in  principle  and  in 
extent  artificial,  and  difficult  to  understand  and  to  remem- 
ber": 1  Harvard  Law  Review,  104.  In  3  Columbia  Law  Re- 
view, 1,  Dean  Ames  with  characteristic  penetration  and  clever- 
ness has  clarified  the  general  subject.  While  there  are  au- 
thorities to  the  effect  that  the  specific  performance  of  a  con- 
tract to  sell  land  will  not  be  enforced,  in  the  absence  of  a 
showing  for  equitable  interposition,  the  general  rule,  and  the 
rule  in  this  state,  however,  is  that  "where  parties  make  a 
mutual  executory  contract  for  the  sale  of  real  estate,  and  the 
vendor  covenante  on  his  part  to  convey  the  land,  and  in  con- 
sideration thereof  the  vendee  promises  to  pay  the  purchase 
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price,  and  there  is  nothing  in  the  contract  which  makes  it 
invalid  or  objectionable  in  its  natnre,  nor  in  the  circumstances 
connected  with  it,  equity  regards  the  vendee  as  the  beneficial 
owner  of  the  premises,  even  though  he  has  not  paid  the  pur- 
chase price ;  and  the  vendor  has  the  right  to  enforce  payment 
of  the  purchase  money  by  a  suit  in  equity  against  the 
vendee's  equitable  estate  in  the  land,  instead  of  by  an 
ordinary  action  at  law  to  recover  the  debt.  And  the  vendor 
may  proceed  to  enforce  specific  performance  by  such  suit, 
whereby  the  vendee's  equitable  ®^  estate  under  the  contract  is 
sold  in  pursuance  of  a  judicial  decree  which  will  operate  as 
an  assignment  of  the  vendee's  rights  under  the  contract,  and 
whereby  it  would  not  operate  as  a  cancellation  of  the  con- 
tract itself":  Abbott  v.  Moldestad,  74  Minn.  293,  73  Am.  St. 
Rep.  348,  77  N.  W.  227.  And  see  Hodges  v.  Kowing,  58 
CJonn.  12,  18  Atl.  979,  7  L.  R  A.  87 ;  Pomeroy  on  Contracts, 
sec.  6;  Waterman  on  Specific  Performance,  sec.  15.  The 
reason  is  clear.  The  vendee  is  entitled  to  specific  perform- 
ance, essentially  as  a  matter  of  course.  The  remedy  should 
be  mutual.  In  this  view  the  complaint  stated  a  case  for 
specific  performance  and  was  not  demurrable. 

3.  It  is  urged,  however,  that  the  summons  to  which  the  com- 
plaint was  attached  sought  a  money  judgment,  and  not  other 
relief.  It  is  elementary  that  a  demurrer  lies  only  on  the 
grounds  specified  by  the  statute.  Revised  Laws  of  1905,  sec- 
tion 4128,  contains  nothing  which  would  allow  defendant  to 
avail  himself  of  any  inconsistency  between  the  summons  and 
the  complaint.  Moreover,  the  ground  of  this  particular  de- 
murrer is  that  the  facts  stated  in  the  complaint  do  not  con- 
stitute a  cause  of  action.  It  follows  that  defendant  cannot 
avail  himself  of  any  discrepancy  or  irregularity  on  this  point 
by  demurrer. 

Reversed. 

START,  C.  J.  I  concur  with  some  hesitation.  It  is  evi- 
dent that  the  complaint  was  drafted  upon  the  mistaken  theory 
that  upon  tendering  the  deed  the  plaintiff  could  recover  the 
purchase  price  in  the  action  at  law.  But  the  complaint  al- 
leges, not  only  a  tender  of  the  deed,  but  a  continuing  readi- 
ness to  deliver  it.  With  this  allegation,  the  complaint,  very 
liberally  construed,  states  a  case  for  equitable  relief.  Upon 
proof  of  the  allegations  of  the  complaint,  so  construing  them, 
the  court  would  be  justified  in  ordering  a  sale  of  the  premises, 
and  a  deficiency  judgment,  or  that  upon  the  delivery  of  the 
deed  into  court  for  the  defendant  the  plaintiff  have  judgment 
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for  twelve  hundred  dollars:  See  complaint  in  paper  book  of 
Abbott  V.  Moldestad,  74  Minn.  293,  73  Am.  St.  Eep.  348,  77 
N.  W.  227. 


TTiot  the  Vendor  of  Land  may  have  Specific  Performance  against 
the  vendee,  see  Andrews  v.  Sullivan,  2  Gilm.  327,  43  Am.  Dec.  53; 
Old  Colony  R.  B.  Corp.  v.  Evans,  6  Gray,  25,  66  Am.  Dec.  394;  Brown 
V.  Haff,  5  Paige  Ch.  235,  28  Am.  Dec.  425;  Abbott  v.  Moldestad,  74 
Minn.  293,  73  Am.  St  Bep.  348;  Steinman  v.  Hagan,  108  Ya.  563, 
128  Am.  St.  Bep.  978. 

Ae  to  the  Bight  of  the  Vendor  of  Land  to  Becover  the  Purchase  Price 
from  the  vendee,  see  Waddell  v.  Latham,  71  Miss.  351,  42  Am.  St. 
Bep.  467;  Naftzger  v.  Gregg,  99  Cal.  83,  37  Am.  St.  Bep.  23;  Wash- 
ington V.  Soria,  73  Miss.  665,  55  Am.  St.  Bep.  555;  Union  Stave  Co. 
V.  Smith,  116  Ala.  416,  67  Am.  St.  Bep.  140. 


MESHBESHER  v.  CHANNELLENE   OIL  AND  MANU- 
FACTURING COMPANY. 

[107  Minn.  104,  119  N.  W.  428.] 

PTJBE  FOOD  LAW — Sale  of  Impure  Oil — Injnry  to  Oonsomer. 
The  defendant  sold  to  a  retail  grocer  in  the  city  of  Minneapolis  a 
quantity  of  oil,  knowing  that  the  same  would  be  sold  at  retail  to  his 
customers  for  use  in  cooking  their  food.  The  plaintiff  purchased  of 
the  grocer  one  quart  of  the  oil  for  such  purpose,  which  consisted  of 
forty  per  cent  of  mineral  oil  and  sixty  per  cent  of  cotton-seed  oil. 
It  was  injurious  to  health.  His  food,  which  he  ate,  was  cooked  in  the 
oil,  and  he  was  thereby  made  seriously  ill.  Action  to  recover  dam- 
ages for  the  injuries  so  sustained.     Held: 

1.  That  the  findings  of  fact  of  the  trial  court  are  responsive  to  the 
iasnes  made  by  the  pleadings,  are  supported  by  the  evidence,  and 
snatain  the  eondusion  of  law  that  the  defendant  is  liable  to  th^ 
plaintiff  for  such  damages,     (p.  443.) 

2.  Our  pure  food  statute  is  intended  to  protect  the  health  of  all  of 
the  people  of  the  state,  and  the  plaintiff  is  within  the  class  for  whose 
benefit  it  is  intended;  and  this  case  falls  within  the  rule  that,  where 
a  statute  for  the  benefit  or  protection  of  individuals  prohibits  the 
doing  of  an  act  or  imposes  a  duty,  any  person  who  violates  the  pro- 
hibition or  neglects  the  duty  is  liable  to  those  injured  thereby  for 
damages  resulting  proximately  from  such  violation  or  neglect,  (pp. 
443,  444.) 

3.  The  plaintiff's  injuries  resulted  proximately  from  defendant's 
failure  to  comply  with  the  statute,  for  it  sold  the  oil  to  the  grocer, 
knowing  that  it  was  to  be  sold  by  him  to  his  customers  for  food 
purposes.  Teal  v.  American  Min.  Co.,  84  Minn.  320,  followed,  (p. 
445.) 

4.  The  fact  that  the  defendant  did  not  know  that  the  oil  was  im- 
pure does  not  affect  the  question  of  its  liability,  for  it  was  bound  to 
know  whether  the  article  which  it  sold  for  food  was  wholesome  and 
complied  with  the  statute,     (p.  445.) 

(Syllabus  by  the  court.) 
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Thomas  G.  Daggett,  for  the  appellant. 
George  Harold  Smith,  for  the  respondent. 

106  START,  C.  J.  Appeal  from  the  order  of  the  municipal 
court  of  the  city  of  Minneapolis  denying  the  defendant's  mo- 
tion for  judgment  notwithstanding  the  findings  of  fact  and 
conclusions  of  the  trial  court,  or  for  a  new  trial. 

The  here  material  allegations  of  the  complaint  are  to  the 
effect  following:  The  defendant  is,  and  at  all  the  times  here- 
inafter mentioned  was,  engaged  in  the  manufacture  and  sale 
to  the  public  and  retail  dealers  of  sweet  oil  to  be  used  as  a 
food  and  for  cooking  purposes,  and  represented  the  same  to  be 
healthful  and  pure  and  adapted  for  use  in  cooking  food.  On 
or  about  February  9,  1908,  plaintiff  purchased  from  one 
Jacob  Neiman,  a  retail  grocer  in  the  city  of  Minneapolis,  one 
quart  of  sweet  oil,  so  manufactured  for  sale  by  defendant  and 
placed  by  it  with  Neiman  for  sale  to  the  public,  and  used 
the  same  in  cooking  his  food.  The  sweet  oil  so  purchased  by 
plaintiff  was  in  fact  impure  and  poisonous,  and  not  adapted 
for  cooking  purposes,  which  facts  were  well  known  to  de- 
fendant; but  nevertheless  defendant  maliciously,  carelessly, 
wantonly  and  with  a  reckless  disregard  to  human  life,  manu- 
factured and  placed  the  impure  and  poisonous  oil  on  the 
market  for  sale,  and  caused  the  same  to  be  sold  to  the  plain- 
tiff as  pure  and  healthful  cooking  oil.  The  plaintiff,  relying 
on  such  representations  of  the  defendant,  so  purchased  the 
impure  and  poisonous  sweet  oil  and  used  it  in  cooking  his 
food,  which  he  ate,  and  thereby  he  was  poisoned  and  made 
dangerously  ill,  to  his  damage  in  the  sum  of  five  hundred 
dollars.    The  answer  in  effect  was  a  general  denial. 

The  issues  were  tried  by  the  court  without  a  jury,  and 
findings  of  fact  made  in  substance  as  follows: 

In  the  city  of  Minneapolis  during  the  month  of  February, 
1908,  defendant  sold  and  delivered  to  one  Jacob  Neiman  a 
quantity  of  oil,  which  was  designed  and  intended  to  be  used 
for  mingling  with  human  food  in  the  process  of  cooking  the 
same.  Neiman  was  there  engaged  *^^  in  the  retail  grocery 
trade.  The  oil  was  sold  by  the  defendant  to  Neiman  with 
the  knowledge  that  the  same  would,  in  the  regular  course  of 
his  business,  be  sold  at  retail  to  his  customers  for  use  in  cook- 
ing their  food.  Neiman  sold  and  delivered  to  plaintiff  one 
quart  of  the  oil  for  such  purpose.  The  oil  was  used  in  cook- 
ing the  plaintiff's  food  and  in  such  use  was  mingled  with  it. 
The  plaintiff  partook  of  such  food  and  of  the  oil  mingled 
therewith.     The  oil  at  all  times  stated  consisted  of  about 
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forty  per  cent  of  mineral  oil  and  sixty  per  cent  of  cotton-seed 
oil.  The  mineral  oil,  when  mingled  in  such  proportion  with 
eotton-seed  oil,  is  and  was  at  all  such  times  injurious  to  health, 
when  taken  into  the  human  stomach ;  and  the  oil  so  sold  and 
used,  with  the  mineral  oil  therein  contained,  is  and  was  at  all 
such  times  injurious  as  stated.  The  plaintiff  was  made  ill 
by  so  eating  the  food  cooked  in  such  oil,  whereby  he  sus- 
tained damages  in  the  sum  of  ninety-nine  dollars.  Other 
than  stated,  the  trial  court  found  the  allegations  of  the  plead- 
ings not  true.  As  a  conclusion  of  law  judgment  was  entered 
for  the  plaintiff  for  such  damages. 

The  statute  (Revised  Laws  of  1905,  section  4362)  providing 
for  a  motion  for  judgment  notwithstanding  the  verdict  has 
no  application  to  a  trial  by  the  court  without  a  jury :  Hughes 
▼.  Meehan,  84  Minn.  226,  87  N.  W.  768 ;  Noble  v.  Great  North- 
em  B.  Co.,  89  Minn.  147,  94  N.  W.  434 ;  Young  v.  Qrieb,  95 
Minn.  396,  104  N.  W.  131.  The  motion  and  notice  of  appeal 
are  therefore  irregular,  and  can  be  given  effect  only  as  an 
order  denying  a  motion  for  a  new  trial. 

The  first  contention  of  the  defendant  in  support  of  its 
claim  that  the  trial  court  erred  in  denying  its  motion  for  a 
new  trial  is  to  the  effect  that  the  action  was  brought  to  re- 
cover damages  for  the  breach  of  an  express  warranty  of  the 
parity  of  the  oil,  of  which  there  was  no  proof,  but  the  court 
permitted  a  recovery  upon  an  implied  warranty ;  hence  there 
was  no  evidence  to  sustain  the  allegations  of  the  complaint. 
The  assumption  upon  which  the  defendant's  conclusion  rests 
is  not  justified  by  the  record.  The  complaint  is  indefinite  in 
some  respects,  and  it  is  not  entirely  clear  that  it  does  not  at- 
tempt to  allege  more  than  one  cause  of  action.  But  no  motion 
was  made  to  make  it  more  definite,  or  to  require  the  plaintiff 
to  elect  upon  which  alleged  cause  of  action  he  would  rely. 
Therefore  the  questions  presented  by  the  assignments  of 
error  are  whether  the  findings  of  fact  *^^  are  responsive  to 
the  issues  made  by  the  pleadings,  whether  they  are  sustained 
by  the  evidence,  and,  if  so,  whether  they  justify  the  con- 
clusion that  the  defendant  is  liable  for  the  damages  sustained 
by  the  plaintiff. 

The  defendant  urges  that  the  findings  of  .fact  are  not  re- 
sponsive to  the  issues  made  by  the  pleadings,  because  the  com- 
plaint alleges  as  a  cause  of  action  the  breach  of  an  express 
warranty.  We  are  of  the  opinion  that  it  does  not.  It  is 
true  that,  to  constitute  a  warranty,  the  word  *' warranty*' 
need  not  be  used,  and  that  a  clear  representation  of  the 
quality  of  a  thing  sold,  made  by  a  seller  to  the  purchaser  as 
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a  part  of  the  contract  of  sale,  and  relied  upon  by  him,  is  a 
warranty.  If  all  of  the  allegations  of  the  complaint  herein 
are  read  and  constrned  as  a  whole,  it  is  manifest  that  it  was 
not  the  intention  of  the  pleader  to  declare  npon  an  express 
warranty,  and  that  the  complaint  cannot  be  fairly  construed 
as  alleging  a  breach  of  such  a  warranty.  On  the  contraiy, 
the  complaint  alleges  no  contractual  relations  between  the 
parties,  nor  that  any  representations  as  to  the  purity  of  the 
oil  were  made  by  the  defendant  to  the  plaintiff.  The  repre- 
sentations were  made,  according  to  the  allegations  of  the  com- 
plaint, to  the  public,  which  were  relied  upon  by  the  plaintiff. 
Such  allegations,  perhaps,  are  strictly  not  essential  to  the 
plaintiff's  alleged  cause  of  action,  which  sounds  in  tort,  but 
proper  as  a  matter  of  inducement. 

The  other  allegations  of  the  complaint  here  material  are  to 
the  effect  that  the  defendant  carelessly  and  knowingly  placed 
the  impure  and  poisonous  oil  with  a  retail  grocer  for  sale  to 
the  public  as  food ;  that  the  plaintiff,  in  ignorance  of  its  true 
character,  and  relying  upon  the  representations  that  it  was 
pure  and  suitable  to  be  used  as  food  and  for  cooking  purposes, 
purchased  the  impure  oil  from  the  retail  grocer  and  so  used 
it  as  a  food,  whereby  he  was  poisoned  and  made  dangerously 
ill.  The  other  allegations,  that  the  defendant  acted  wantonly 
and  maliciously  in  the  premises,  are  not  essential  to  the 
plaintiff's  cause  of  action.  If  they  had  been  proven,  they 
might  have  affected  the  assessment  of  damages. 

It  may  be  conceded,  for  the  purpose  of  this  appeal  only, 
that,  except  for  our  pure  food  laws,  or  similar  statutory  pro- 
visions, the  allegations  of  the  complaint  would  not  state  a 
cause  of  action  against  the  defendant ;  but,  read  in  connection 
with  the  statute,  we  hold  that  *®®  they  state  a  cause  of  action, 
for  they  show  a  neglect  to  discharge  the  duty  imposed  by  the 
pure  food  statute  and  a  violation  of  its  prohibitions  by  the 
defendant.  It  was  not  necessary  to  plead  the  statute,  as  it  is 
a  public  act.  The  statute  (sections  1771  and  1775,  Revised 
Laws  of  1905)  prohibits  and  punishes  as  a  misdemeanor  the 
manufacture,  sale,  or  offering  for  sale  of  any  article  as  food, 
if  it  in  itself  is  injurious,  or  if  it  contains  any  ingredient  in- 
jurious to  health.  This  statute  is  intended  to  protect  the 
health  of  all  of  the  people  of  the  state.  Clearly  the  plaintiff  be- 
longs to  the  class  for  whose  benefit  the  statute  is  intended. 

The  complaint  and  the  findings  of  fact  of  the  trial  court 
bring  this  cause  within  the  rule  that  where  a  statute  for  the 
protection  or  benefit  of  individuals  prohibits  a  person  from 
doing  an  act,  or  imposes  a  duty  upon  him  if  he  disobeys  the 
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prohibition  or  neglects  to  perform  the  duty,  he  is  liable  to 
those  for  whose  protection  the  statute  was  enacted  for  dam- 
ages resulting  proximately  from  such  disobedience  or  neglect. 
Negligence  is  implied  from  a  violation  of  the  statute :  Bott  v. 
Pratt,  33  Minn.  323,  53  Am.  Rep.  47,  23  N.  W.  237 ;  Baxter 
V.  Coughlin,  70  Minn.  1,  72  N.  W.  797.  The  plaintiff's  in- 
juries in  the  case  resulted  proximately  from  the  defendant's 
failure  to  comply  with  the  statute,  for  it  sold  the  impure  oil 
to  the  plaintiff's  grocer,  knowing  that  in  the  regular  course 
of  his  business  it  would  be  sold  to  his  customers  for  use  in 
cooking  their  food:  Moon  v.  Northern  Pacific  B.  Co.,  46  Minn. 
106,  24  Am.  St.  Rep.  194,  48  N.  W.  679 ;  Teal  v.  American 
Min.  Co.,  84  Minn.  320,  87  N.  W.  837 ;  15  Harvard  Law  Re- 
view, 666.  See,  in  this  connection,  the  case  of  Huset  v.  J.  I. 
Case  T.  M.  Co.,  120  Fed.  865,  57  C.  C.  A.  237,  61  L.  R.  A.  303. 

The  fact  that  the  trial  court  did  not  find  that  the  defend- 
ant knew  that  the  oil  was  impure  does  not  affect  the  question 
of  its  liability ;  for  it  was  bound  to  know  whether  the  article 
which  it  sold  to  be  retailed  to  the  customers  of  the  purchaser 
for  food  purposes,  was  sound,  wholesome,  and  complied  with 
the  statute.  This  is  a  salutary  and  necessary  construction  of 
oar  pure  food  statute,  which  in  this  respect  is  analogous  to 
statutes  prohibiting  the  sale  of  liquor  to  minors,  in  constru- 
ing which  courts  uniformly  hold  that  an  honest  belief  that  the 
minor  was  twenty-one  years  of  age  is  no  defense:  See  State 
V.  Shevlin-Carpenter  Co.,  99  Minn,  158,  108  N.  W.  935. 

10©  The  defendant  urges  that  the  trial  court  held  the  de- 
fendant liable  on  an  implied  warranty.  The  only  basis  in 
the  record  for  this  claim  is  that  the  trial  court,  in  ruling  on 
the  admissibility  of  evidence  in  answer  to  the  claim  of  de- 
fendant's counsel  that  the  plaintiff  must  show  an  express 
warranty,  said:  ** There  is  always  an  implied  warranty  that 
articles  sold  for  food  are  fit  for  food.  I  shall  rely  on  the 
theory  until  I  am  satisfied  to  the  contrary."  But  the  court's 
findings  of  fact  and  memorandum  show  that  it  did  not  pro- 
ceed upon  the  basis  of  an  implied  warranty,  but  upon  the 
negligence  of  the  defendant  implied  from  a  violation  of  the 
pore  food  statute. 

The  defendant  further  urges  that  the  facts  are  not  sup- 
I)orted  by  the  evidence,  because  it  leaves  the  question  whether 
the  oil  which  the  plaintiff  ate  made  him  ill  as  a  matter  of  pure 
speculation.  On  examination  of  the  record  we  are  satisfied 
that  the  evidence  is  ample  to  sustain  a  finding  that  the  plain- 
tiff's illness  was  caused  by  the  impure  oil.  It  follows  that 
the  findings  of  fact  are  sustained  by  the  evidence,  that  they 
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are  responsive  to  the  issues  made  by  the  pleadinjgps,  and  that 
they  sustain  the  court's  conclusion  of  law.    We  do  not  find 
any  reversible  errors  in  the  trial  court's  rulings  as  to  the 
admission  of  evidence. 
Order  affirmed. 


The  LidbUity  of  o  Vendor  of  Dangeroui  Artidee  or  Suhetaneeg  » 
eonsidered  in  the  notes  to  Woodward  y.  MiUer,  100  Am.  St.  Bep. 
192;  KneUing  ▼.  Lean  Mfg.  Co.,  Ill  Am.  St.  Bep.  701.  See,  also,  the 
subseqnent  case  of  Cunningham  y.  Pease  House  Fumi^ing  Co.,  74 
N.  H.  435,  124  Am.  St  Bep.  979. 

Implied  Wmrantiee  of  Quaiity  in  SaUe  of  Goode  are  considered  in 
the  note  to  Gold  Bidge  Min.  Co.  y.  Tallmadge,  102  Am.  St.  Bep.  607. 


TUTTLE  V.  BUCK. 

[107  Minn.  145,  119  N.  W.  94«.] 

COMMON  LAW— Its  Natore,  Origin  and  GiowflL— The  com> 

mon  law  is  the  result  of  growth,  and  its  development  has  been  de- 
termined by  the  social  needs  of  the  community  which  it  governs.  It 
is  the  resultant  of  conflicting  social  forces,  and  those  forces  which 
are  for  the  time  dominant  leave  their  impress  upon  the  law.  It  is 
of  judicial  origin,  and  seeks  to  establish  doctrines  and  rules  for  the 
determination,  protection,  and  enforcement  of  legal  rights.  Mani- 
festly it  must  change  as  society  changes  and  new  rights  are  rec- 
ognized. To  be  an  efficient  instrument,  and  not  a  mere  abstraetion, 
it  must  gradually  adapt  itself  to  changed  conditions.  Necessarily 
its  form  and  substance  have  been  greatly  affected  by  prevalent 
economic  theories.     (By  the  editor.)     (p.  449.) 

TOBTS — ^Limitation  on  Use  of  Property. — ^The  principle  that  a 
man  may  use  his  own  property  according  to  his  own  needs  and  de- 
sires, while  true  in  the  abstract,  is  subject  to  many  limitations  in 
the  concrete.  Men  cannot  always,  in  civilized  society,  be  allowed  to 
use  their  own  property  as  their  interests  or  desires  may  dictate  with- 
out reference  to  the  fact  that  they  have  neighbors  whose  rights  are 
as  sacred  as  their  own.  The  existence  and  well-being  of  society  re- 
quire that  each  and  every  person  shall  conduct  himself  consistently 
with  the  fact  that  he  is  a  social  and  reasonable  person.  (By  the  edi- 
tor.)    (p.  449.) 

TOBTS  —  Mallcioiu  Competition  In  Bnalnaas. — A  complaint 
which  states,  in  substance,  that  the  defendant,  a  banker  and  man 
of  wealth  and  influence  in  the  community,  maliciously  established  a 
barber-shop,  employed  a  barber  to  carry  on  the  business,  and  used 
his  personal  influence  to  attract  customers  from  the  plaintiff's  barber- 
shop, not  for  the  purpose  of  serving  any  legitimate  purpose  of  his 
own,  but  for  the  sole  purpose  of  maliciously  injuring  the  plaintiff, 
whereby  the  plaintiff's  business  was  ruined,  states  a  cause  of  action, 
(p.  451.) 
(Syllabi  by  the  oourt  except  when  stated  to  bis  by  the  editor.) 
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Hall  &  EoUiner,  for  the  appellant. 

F.  £.  Latham  and  Daniel  Fish,  for  the  respondent. 

**•  ELLIOTT,  J.  This  appeal  was  from  an  order  over- 
ruling a  general  demurrer  to  a  complaint  in  whieh  the  plain- 
tiff alleged:  That  for  more  than  ten  years  last  past  he  has 
been  and  still  is  a  barber  by  trade,  and  engaged  in  business 
as  such  in  the  village  of  Howard  Lake,  Minnesota,  where  he 
resides,  owning  and  operating  a  shop  for  the  purpose  of  his 
said  trade.  That  until  the  injury  hereinafter  complained  of 
his  said  business  was  prosperous,  and  plaintiff  was  enabled 
thereby  to  comfortably  maintain  himself  and  family  out  of 
the  income  and  profits  thereof,  and  also  to  save  a  considerable 
sum  per  annum,  to  wit,  about  eight  hundred  dollars.  That 
the  defendant,  during  the  period  of  about  twelve  months  last 
past,  has  wrongfully,  unlawfully  and  maliciously  endeavored 
to  destroy  plaintiff's  said  business,  and  compel  plaintiff  to 
abandon  the  same.  That  to  that  end  he  has  persistently  and 
systematically  sought,  by  false  and  malicious  reports  and  ac- 
cusations of  and  concerning  the  plaintiff,  by  personally  solic- 
iting and  urging  plaintiff's  patrons  no  longer  to  employ  plain- 
tiff, by  threats  of  his  personal  displeasure,  and  by  various 
other  unlawful  means  and  devices,  to  induce,  and  has  thereby 
induced,  many  of  said  patrons  to  withhold  from  plaintiff  the 
employment  by  them  formerly  given.  That  defendant  is 
possessed  of  large  means,  and  is  engaged  in  the  business  of  a 
banker  in  said  village  of  Howard  Lake,  at  Dassel,  Minnesota, 
and  at  divers  other  places,  and  is  nowise  interested  in  the  oc- 
cupation of  a  barber;  yet  in  pursuance  of  the  wicked, 
malicious  and  unlawful  purpose  aforesaid,  and  for  the  sole 
and  only  purpose  of  injuring  the  trade  of  the  plaintiff,  and  of 
accomplishing  his  purpose  and  threats  of  ruining  the  plain- 
tiff's said  business  and  driving  him  out  of  said  village,  the 
defendant  fitted  up  and  furnished  a  barber-shop  in  said  vil- 
lage for  conducting  the  trade  of  barbering.  That  failing  to 
induce  any  barber  to  occupy  said  shop  on  his  own  account, 
though  offered  at  nominal  rental,  said  defendant,  with  the 
wrongful  and  malicious  purpose  aforesaid,  and  not  otherwise, 
has  during  the  time  herein  stated  hired  two  barbers  in  succes- 
sion for  a  stated  salary,  paid  by  him,  to  occupy  said  shop, 
and  to  serve  so  many  of  plaintiff's  patrons  as  said  defendant 
has  been  or  may  be  able  by  the  means  aforesaid  to  direct  from 
plaintiff's  shop.  That  at  the  present  time  a  barber  so  em- 
ployed and  paid  by  the  defendant  is  occupying  and  nominally 
conducting  the  shop  thus  fitted  and  furnished  by  the  defend* 
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ant,  without  paying  any  ^^^  rent  therefor,  and  under  an 
agreement  with  defendant  whereby  the  income  of  said 
shop  is  required  to  be  paid  to  defendant,  and  is  so  paid  in 
partial  return  for  his  wages.  That  all  of  said  things  were 
and  are  done  by  defendant  with  the  sole  design  of  injuring 
the  plaintiff,  and  of  deBtrq3ring  his  said  business,  and  not  for 
the  purpose  of  serving  any  legitimate  interest  of  his  own. 
That  by  reason  of  the  great  wealth  and  prominence  of  the 
defendant,  and  the  personal  and  financial  influence  con- 
sequent thereon,  he  has  by  the  means  aforesaid,  and  through 
other  unlawful  means  and  devices  by  him  employed,  ma- 
terially injured  the  business  of  the  plaintiff,  has  largely  re- 
duced the  income  and  profits  thereof,  and  intends  and 
threatens  to  destroy  the  same  altogether,  to  plaintiff's  damage 
in  the  sum  of  ten  thousand  dollars. 

It  has  been  said  that  the  law  deals  only  with  externals,  and 
that  a  lawful  act  cannot  be  made  the  foundation  of  an  action 
because  it  was  done  with  an  evil  motive.  In  Allen  v.  Flood, 
[1898]  App.  Cas.  1,  151,  Lord  Watson  said  that,  except  with 
regard  to  crimes,  the  law  does  not  ^^^  take  into  account 
motives  as  constituting  an  element  of  civil  wrong.  In  Mayor 
V.  Pickles,  [1895]  App.  Cas.  587,  Lord  Halsbury  stated  that 
if  the  act  was  lawful,  ''however  ill  the  motive  might  be,  he  had 
a  right  to  do  it."  In  Raycroft  v.  Tayntor,  68  Vt.  219,  54 
Am.  St.  Rep.  882,  35  Atl.  53,  33  L.  R.  A.  225,  the  court  said 
that,  ''when  one  exercises  a  legal  right  only,  the  motive  which 
actuates  him  is  immaterial."  In  Jenkins  v.  Fowler,  24  Pa, 
308,  Mr.  Justice  Black  said  that  "malicious  motives  make  a 
bad  act  worse,  but  they  cannot  make  that  wrong  which,  in  its 
own  essence,  is  lawful."  This  language  is  quoted  in  Bohn 
Mfg.  Co.  V.  Hollis,  54  Minn.  223,  40  Am.  St.  Rep.  319,  55  N. 
W.  1119,  21  L.  R.  A.  337 ;  and  in  substance  in  Ertz  v.  Produce 
Exchange,  79  Minn.  140,  79  Am.  St.  Rep.  433,  81  N.  W.  737, 
48  L.  R.  A.  90.  See,  also,  2  Cooley  on  Torts,  3d  ed.,  1505; 
Auburn  &  C.  P.  R.  Co.  v.  Douglass,  9  N.  Y.  444. 

Such  generalizations  are  of  little  value  in  determining  con- 
crete cases.  They  may  state  the  truth,  but  not  the  whole 
truth.  Each  word  and  phrase  used  therein  may  require 
definition  and  limitation.  Thus,  before  we  can  apply  Judge 
Black's  language  to  a  particular  case,  we  must  determine  what 
act  is  "in  its  own  essence  lawful"  What  did  Lord  Hals- 
bury  mean  by  the  words  "lawful  act"?  What  is  meant  by 
"exercising  a  legal  right"!  It  is  not  at  all  correct  to  say  that 
the  motive  with  which,  an  act  is  done  is  always  immaterial, 
providing  the  act  itself  is  not  unlawful.    Numerous  illustra- 
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lions  of  the  contrary  will  be  found  in  the  civil  as  well  as  the 
criminal  law. 

We  do  not  intend  to  enter  npon  an  elaborate  discussion  of 
the  subject,  or  become  entangled  in  the  subtleties  connected 
with  the  words  ''malice"  and  ** malicious."  We  are  not  able 
to  accept  without  limitations  the  doctrine  above  referred  to, 
but  at  this  time  content  ourselves  with  a  brief  reference  to 
^ome  general  principles. 

It  must  be  remembered  that  the  common  law  is  the  result 
of  growth,  and  that  its  development  has  been  determined  by 
the  social  needs  of  the  community  which  it  governs.  It  is  the 
resultant  of  conflicting  social  forces,  and  those  forces  which 
are  for  the  time  dominant  leave  their  impress  upon  the  law. 
It  is  of  judicial  origin,  and  seeks  to  establish  doctrines  and 
rules  for  the  determination,  protection,  and  enforcement  of 
legal  rights.  Manifestly  it  must  change  as  society  changes 
and  new  rights  are  recognized.  To  be  an  efSeient  instrument, 
and  ^'^  not  a  mere  abstraction,  it  must  gradually  adapt  itself 
to  changed  conditions.  Necessarily  its  form  and  substance 
have  been  greatly  affected  by  prevalent  economic  theories. 

For  generations  there  haa  been  a  practical  agreement  upon 
the  proposition  that  competition  in  trade  and  business  is 
desirable,  and  this  idea  has  found  expression  in  the  decisions 
of  the  courts  as  well  as  in  statutes.  But  it  has  led  to  grievous 
and  manifold  wrongs  to  individuals,  and  many  courts  have 
manifested  an  earnest  desire  to  protect  the  individual  from 
the  evils  which  result  from  unrestrained  business  competition. 
The  problem  has  been  to  so  adjust  matters  as  to  preserve  the 
principle  of  competition  and  yet  guard  against  its  abuse  to 
the  unnecessary  injury  to  the  individual.  So  the  principle 
that  a  man  may  use  his  own  property  according  to  his  own 
needs  and  desires,  while  true  in  the  abstract,  is  subject  to 
many  limitations  in  the  concrete.  Men  cannot  always,  in 
civilized  society,  be  allowed  to  use  their  own  property  as  their 
interests  or  desires  may  dictate  without  reference  to  the  fact 
that  they  have  neighbors  whose  rights  are  as  sacred  as  their 
ovm.  The  existence  and  well-being  of  society  require  that 
each  and  every  person  shall  conduct  himself  consistently  with 
the  fact  that  he  is  a  social  and  reasonable  person.  The  pur- 
pose for  which  a  man  is  using  his  own  property  may  thus 
sometimes  determine  his  rights,  and  applications  of  this  idea 
are  found  in  Stillwater  Water  Co.  v.  Parmer,  89  Minn.  58, 

99  Am.  St.  Rep.  541,  93  N.  W.  907,  60  L.  R.  A.  875,  92  Minn. 
230,  99  N.  W.  882,  and  Barclay  v.  Abraham,  121  Iowa,  619, 

100  Am.  St.  Rep.  365,  96  N.  W.  1080,  64  L.  R.  A.  255. 
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Many  of  the  restrictions  which  should  be  recognized  and  en- 
forced result  from  a  tacit  recognition  of  principles  which  are 
not  often  stated  in  the  decisions  in  express  terms.  Sir  Fred- 
erick Pollock  notes  that  not  many  years  ago  it  was  difficult 
to  find  any  definite  authority  for  stating  as  a  general  proposi- 
tion of  English  law  that  it  is  wrong  to  do  a  willful  wrong  to 
one's  neighbor  without  lawful  justification  or  excuse.  But 
neither  is  there  any  express  authority  for  the  general  proposi- 
tion that  men  must  perform  their  contracts.  Both  principles, 
in  this  generality  of  form  and  conception,  are  modem,  and 
there  was  a  time  when  neither  was  true.  After  developing 
the  idea  that  law  begins,  not  with  authentic  general  principles, 
but  with  the  enumeration  of  particular  remedies,  the  learned 
writer  continues:  "If  there  exists,  then,  a  positive  ^"^  duty 
to  avoid  harm,  much  more  must  there  exist  the  negative  duty 
of  not  doing  willful  harm,  subject,  as  all  general  duties  must 
be  subject,  to  the  necessary  exceptions.  The  three  main  heads 
of  duty,  with  which  the  law  of  torts  is  concerned,  namely,  to 
abstain  from  willful  injury,  to  respect  the  property  of  otiiers, 
and  to  use  due  diligence  to  avoid  causing  harm  to  others,  are 
all  alike  of  a  comprehensive  nature":  Pollock  on  Torts,  8th 
ed.,  p.  21.  He  then  quotes  with  approval  the  statement  of 
Lord  Bowen  that  ''at  common  law  there  was  a  cause  of  action 
whenever  one  person  did  damage  to  another,  willfully  and  in- 
tentionally, without  just  cause  or  excuse.'' 

In  Plant  v.  Woods,  176  Mass.  492,  79  Am.  St.  Rep.  330,  57 
N.  E.  1011,  51  L.  R.  A.  339,  Mr.  Justice  Hammond  said:  "It 
is  said  also  that,  where  one  has  the  lawfid  right  to  do  a  thing, 
the  motive  by  which  he  is  actuated  is  immaterial.  One  form 
of  this  statement  appears  in  the  first  headnote  in  Allen  v. 
Flood,  as  reported  in  [1898]  App.  Cas.  1,  as  follows:  'An 
act  lawful  in  itself  is  not  converted  by  a  malicious  or  bad 
motive  into  an  unlawful  act  so  as  to  make  the  doer  of  the  act 
liable  to  a  civil  action.'  If  the  meaning  of  this  and  similar 
expressions  is  that  where  a  person  has  the  lawful  right  to  do 
a  thing  irrespective  of  his  motive,  his  motive  is  immaterial, 
the  proposition  is  a  mere  truism.  If,  however,  the  mean- 
ing is  that  where  a  person,  if  actuated  by  one  kind  of  a 
motive  has  a  lawful  right  to  do  a  thing,  the  act  is  lawful 
when  done  under  any  conceivable  motive,  or  that  an  act  law- 
ful under  one  set  of  circumstances  is  therefore  lawful  under 
every  conceivable  set  of  circumstances,  the  proposition  does 
not  commend  itself  to  us  as  either  logically  or  legally  ac- 
curate." 
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Similar  language  was  used  by  Mr.  Justice  Wells  in  Walker 
V.  Gronin,  107  Mass.  555;  by  Lord  Coleridge  in  Mogul 
Steamship  Ck>.  v.  McGregor,  21  Q.  B.  D.  544-553;  by  Lord 
Justice  Bowen  in  the  same  case,  23  Q.  B.  D.  593;  by  Mr. 
Justice  Holmes  in  Aikens  v.  Wisconsin,  195  U.  S.  194,  25 
Sup.  Ct.  Bep.  3,  49  L.  ed.  154 ;  by  Chief  Justice  McSherry  in 
Elingel  ▼.  Sharp,  104  Md.  218,  118  Am.  St  Bep.  399,  64  Atl. 
1029,  7  L.  B.  A.,  N.  S.,  976,  9  Ann.  Caa.  1184 ;  and  by  Judge 
Sanborn  in  his  dissenting  opinion  in  Passaic  Print  Works  v. 
Ely  &  Walker  Dry  Goods  Co.,  105  Fed.  163,  44  C.  C.  A.  426, 
62  L.  B.  A.  673.  Numerous  cases  will  be  found  referred  to 
in  the  note  to  this  case  in  62  L.  B.  A.  673,  and  in  an  article 
in  18  Harvard  Law  Beview,  411. 

*•*  It  is  freely  conceded  that  there  are  many  decisions  con- 
trary to  this  view ;  but,  when  carried  to  the  extent  contended 
for  by  the  appellant,  we  think  they  are  unsafe,  unsound,  and 
illy  adapted  to  modem  conditions.  To  divert  to  one's  self  the 
customers  of  a  business  rival  by  the  offer  of  goods  at  lower 
prices  is,  in  general,  a  legitimate  mode  of  serving  one's  own 
interest,  and  justifiable  as  fair  competition.  But  when  a 
man  starts  an  opposition  place  of  business,  not  for  the  sake 
of  profit  to  himself,  but  regardless  of  loss  to  himself,  and  for 
the  sole  purpose  of  driving  his  competitor  out  of  business, 
and  with  the  intention  of  himself  retiring  upon  the  accom- 
plishment of  his  malevolent  purpose,  he  is  guilty  of  a  wanton 
wrong  and  an  actionable  tort.  In  such  a  case  he  would  not 
be  exercising  his  legal  right,  or  doing  an  act  which  can  be 
judged  separately  from  the  motive  which  actuated  him.  To 
call  such  conduct  competition  is  a  perversion  of  terms.  It 
is  simply  the  application  of  force  without  legal  justification, 
which  in  its  moral  quality  may  be  no  better  that  highway 
robbery. 

Nevertheless  in  the  opinion  of  the  writer  this  complaint  is 
insufficient.  It  is  not  claimed  that  it  states  a  cause  of  action 
for  slander.  No  question  of  conspiracy  or  combination  is  in- 
volved. Stripped  of  the  adjectives  and  the  statement  that 
what  was  done  was  for  the  sole  purpose  of  injuring  the  plain- 
tiff, and  not  for  the  purpose  of  serving  a  legitimate  pur- 
pose of  the  defendant,  the  complaint  states  facts  which 
in  themselves  amount  only  to  an  ordinary  everyday  busi- 
ness transaction.  There  is  no  allegation  that  the  defendant 
was  intentionally  running  the  business  at  a  financial  loss  to 
himself,  or  that  after  driving  the  plaintiff  out  of  business 
the  defendant  closed  up  or  intended  to  close  up  his  shop. 
From  all  that  appears  from  the  complaint  he  may  have 
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opened  the  barber-shop,  aiergetieally  soaght  businefls  from  his 
acqaaintances  and  the  cnstomers  of  the  plaintiff,  and  as  a 
result  of  his  enterprise  and  oommand  of  capital  obtained  it> 
with  the  result  that  the  plaintiff,  from  want  of  eapital,  ac- 
quaintance, or  enterprise,  was  unable  to  stand  the  competition 
and  was  thus  driven  out  of  business.  The  facts  thus  alleged 
do  not,  in  my  opinicm,  in  themselves,  without  reference  to  the 
way  in  which  th^  are  characterized  by  the  pleader,  tend  to 
show  a  malicious  and  wanton  wrong  to  the  plaintiff. 

A  majority  of  the  justices,  however,  are  of  the  opinion 
that,  on  the  ^"  principle  declared  in  the  foregoing  opinion, 
the  complaint  states  a  cause  of  action,  and  the  order  is  there- 
fore affirmed. 

Jaggard,  J.,  dissents. 


The  MaUoiouB  Exercise  of  a  Legal  Bight  is  diBCuiBsed  in  the  reeeat 
cases  of  Koblegard  v.  Hale,  60  W.  Va.  37,  116  Am.  St.  Bep.  868; 
Barclay  t.  Abraham,  121  Iowa,  619,  100  Am.  St.  Bep.  365;  StiUwater 
Water  Go.  ▼.  Farmer,  89  Minn.  58,  99  Am.  St  Bep.  541;  Fisher  ▼. 
Feige,  137  GaL  39,  92  Am.  St.  Bep.  77.  This  question  is  discussed 
in  its  application  to  business  transactions  in  the  note  to  Graj  ▼. 
Building  Trades  Council,  103  Am.  St.  Bep.  488,  and  in  the  eases  of 
Ouethler  ▼.  Altman,  26  Ind.  App.  587,  84  Am.  St.  Bep.  313;  Klingel's 
Pharmacy  t.  Sharp  is  Dohme,  104  Md.  218,  118  Am.  St.  B«p.  399. 


STBOMME  V.  RIECK. 

[107  Minn.  177,  119  N.  W.  948.] 

HUSBAND  AND  WIFE— Sals  of  Land.— Tbe  Signatnn  of  tlio 

Wife  as  a  witness  to  an  executory  contract  by  the  husband  for  the 
sale  of  his  real  estate,  she  being  in  no  way  referred  to  in  the  body 
of  the  contract  as  a  party  thereto,  does  not  constitute  on  her  part 
a  written  consent  to  the  sale  within  the  meaning  of  section  3648, 
Bevised  Laws  of  1905.     (p.  456.) 

HUSBAIID  AND  WIFE— Sale  of  Land— Partd  Oontnust  by  Hte. 
ETidence  held  insufficient  to  show  a  parol  contract  for  the  sale  of 
the  land  by  the  wife.     (p.  457.) 

HUSBAND  AND  WIFE — Spociflc  Performance  Against  Him 
Alone. — An  executory  contract  for  the  sale  of  the  husband's  real  es- 
tate other  than  the  homestead,  signed  by  him  alone,  may  be  enforced 
by  the  vendee  to  the  extent  of  the  vendor's  ability  to  perform,  bat 
not  against  the  interest  of  the  wife.     (p.  455.) 

HUSBAND  AND  WIFE— Contract  by  Him  as  Her  Agent  to 
Sell  Land. — Where  a  husband,  acting  as  the  agent  of  his  wife,  en- 
ters into  an  executory  contract  in  her  name  for  the  sale  of  her 
land,  and  slie  thereafter  confirms  his  act  and  offers  and  tenders  per- 
formance, the  vendee  cannot  refuse  performance  on  his  part  on  the 
ground  that  the  contract  is  void  under  the  statutes  because  made  by 
the  husband  as  agent.  Keystone  Iron  Co.  v.  Logan^  55  Minn.  537, 
followed,     (p.  455.) 
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CONTHAOT  TO  OONVS7  —  Bvldenee  to  AM  Dateriptloxi. — 
Where  a  eontraet  to  convey  is  nneeTtain  in  deeeribins  the  land,  ez- 
trinsie  evidenee  is  admissible  to  identify  the  land.  (By  the  editor.) 
(p.   «7.) 

(Syllabi  by  the  eonrt  exeept  when  stated  to  be  by  the  editor.) 

A.  C.  Middlestadt,  for  the  appellants. 
C.  D.  Aturtin,  for  the  respondent. 

^"^  BROWN,  J.  Action  for  the  specific  performance  of  a 
contract  for  the  sale  and  exchange  of  certain  real  property. 
On  the  trial  below  judgment  was  directed  for  plaintiff,  and 
defendants  appealed  from  an  order  denying  a  new  trial. 

The  facts,  briefly  stated,  are  as  follows:  Plaintiff  owned 
certain  property  in  the  city  of  Minneapolis,  and  defendant 
Oustav  Bieck  owned  a  farm  in  Anoka  county.  They  entered 
into  a  contract  for  the  exchange  of  these  properties,  plain- 
tiff being  represented  in  the  transaction  by  her  huaband,  W. 
A.  Stromme.  The  contract  was  in  writing,  and  in  the  follow- 
ing language: 

''This  agreement  made  and  entered  into  by  and  between 
Oustav  Bieck  of  St.  Paul,  Minn.,  party  of  the  first  part,  and 
Mande  H.  Stromme  of  Minneapolis,  Minn.,  party  of  the  sec- 
ond part. 

**For  the  consideration  of  ten  dollars  in  hand  paid  to  the 
party  of  the  second  part,  and  the  further  sum  of  one  hun- 
dred and  ninety  dollars,  to  be  paid  on  the  delivery  of  certain 
deeds  and  abstracts  hereinafter  specified,  and  three  hundred 
dollars  January  1st,  1908,  and  a  warranty  deed  and  abstract 
to  the  S.  %  of  N.  E.  14  Sec.  29,  Twp.  34,  range  22,  and  the 
N.  W.  14  and  N.  E.  %  of  the  N.  W.  %  Sec.  29,  Twp.  34, 
range  22,  and  part  of  lot  4,  Sec.  28,  Twp.  34,  range  22,  all 
in  Anoka  county,  Minn.,  free  of  all  encumbrances,  by  the 
party  of  the  first  part. 

**The  party  of  the  second  part  agrees  to  give  warranty 
deeds  and  abstracts  to  the  party  of  the  first  part  to  the  fol- 
lowing properties:  Large  house  and  bam  situated  on  lots  11- 
12,  block  2,  Ways  addition  to  Minneapolis,  Minn.,  subject  to 
a  mortgage  of  $1,500.00.  One  two-story  building  situated  on 
lots  25  and  N.  %  of  lot  24,  block  1,  in  Camden  Park  addition 
to  MinneapoUs,  Minn.,  subject  to  a  mrtge  of  $600.00.  One 
story  and  half  house  with  small  bam  situated  on  lot  6  &  N. 
y^  ot  lot  7,  block  2,  in  Camden  Park  addition  to  Minneapolis, 
Minn.,  subject  to  a  mortgage  of  $350.00.  The  party  of  the 
first  part  further  agrees  to  give  party  of  the  second  part  pos- 
session of  the  house  in  Ways  add  until  the  first  of  May  free 
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of  charge.  The  farm  above  described  to  contain  personal 
property  as  per  schedule  attached.  The  party  of  the  second 
part  further  agrees  to  install  necessary  gas  fixtures,  and  have 
new  glass  put  in  where  needed  in  the  house  on  lots  11  and 
12  block  2,  Ways  add,  also  to  pay  the  first  half  of  1907  taxes 
on  the  same,  &  a  quitclaim  deed  to  a  lot  adjoining  lots  in 
Ways  add. 

**  Dated  at  St.  Paul,  Minn.,  this  31st  day  of  Oct.,  1907. 

"MAUDE   H.   STROMME. 

**By  W.  A.  STROMME. 
*'QUSTAV  RIECK. 

"Witness: 

''ANNA  RIECK'' 

Anna  Reick,  who  signed  the  contract  as  a  witness,  was  and 
is  the  wife  of  Gustav  Rieck.  Plaintiff  acquiesced  in  and  con- 
firmed the  contract  made  by  her  husband,  and  has  offered  and 
tendered  performance  of  the  same.  Both  defendants  refused 
to  perform,  and  this  action  followed. 

The  assignments  of  error  present  several  questions  which 
will  be  disposed  of  in  their  order. 

1.  Defendants  contend  that  the  contract  is  void  for  in- 
definiteness  and  uncertainty,  and  therefore  incapable  of  en- 
forcement. The  precise  point  is  that  the  contract  contains  no 
language  or  words  showing  an  ^^  intention  to  sell,  exchange 
or  convey  the  property  mentioned  by  one  party  to  the  other. 
While  the  writing  is  not  so  clear  and  explicit  as  it  might  have 
been  made,  fairly  construed,  it  sufficiently  expresses  an  agree- 
ment for  the  exchange  of  the  properties,  and  meets  all  the 
requirements  of  the  statute  of  frauds.  That  the  parties  in- 
tended to  exchange  the  properties  is  too  clear  to  admit  of 
dispute. 

2.  It  is  also  urged  that  the  contract  is  void  under  the  pro- 
visions of  section  3609,  Revised  Laws  of  1905,  which  declares 
invalid  all  contracts  between  husband  and  wife  relative  to  the 
real  estate  of  either,  and  any  power  of  attorney  or  other  au- 
thority from  one  to  the  other  to  sell  or  convey  the  real  estate 
of  either.  The  contract  in  question  was  made  on  behalf  of 
plaintiff  by  her  husband  acting  as  her  agent,  and  no  claim 
is  made  that  she  participated  in  the  transaction.  While  it  is 
clear  under  the  statute  referred  to  and  the  decisions  of  this 
court  that  the  contract  could  not  be  enforced  against  Mrs. 
Stromme,  still,  under  the  doctrine  of  Keystone  Iron  Co.  v. 
Logan,  55  Minn.  537,  57  N.  W.  156,  it  may  be  enforced  by 
her.  It  was  held  in  that  case  that  where  the  husband  enters 
into  a  contract  for  the  sale  of  his  wife's  real  estate,  and  she 
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thereafter  confirms  his  act,  and  stands  ready  to  perform,  the 
other  party  cannot  take  advantage  of  the  statute  to  repudiate 
the  obligations  undertaken  by  him.  The  facts  of  this  case 
bring  it  within  the  rule  there  laid  down.  Here  plaintiff's 
husband  entered  into  the  contract  as  her  agent  and  she  con- 
firms his  act,  and  stands  ready  to  perform  all  the  obligations 
imposed  upon  her  by  the  writing.  In  this  situation  defend- 
ants are  in  no  position  to  urge  that  the  statute  has  been  vio- 
lated. 

3.  It  is  further  claimed  that  the  contract  is  not  enforceable 
because  not  signed  by  the  wife  of  defendant,  Gustav  Bieck. 
We  here  reach  the  only  serious  question  in  the  case.  Mrs. 
Bieck  did  not  in  fact  join  in  the  contract,  and  the  question 
presented  is  whether  it  may  be  enforced  as  against  her  inter- 
est in  the  land.  The  land  did  not  constitute  the  homestead 
of  the  parties ;  and,  while  it  is  clear  under  our  decisions  that 
the  contract  may  be  enforced  as  to  the  husband  to  the  extent 
of  his  ability  to  perform,  it  is  equally  clear  that  it  cannot  be 
enforced  as  against  the  wife:  Schwab  v.  Baremore,  95  Minn. 
295,  104  N.  W.  10;  Weitzner  v.  Thingstad,  55  Minn.  244,  56 
N.  W.  817.  It  rests  with  the  opposite  party  in  such  case  to 
determine  whether  to  accept  performance  by  the  husband 
alone  or  abandon  the  contract.  He  *®*  may  not  be  com- 
pelled to  accept  part  performance,  but  may  do  so  at  his 
option,  unless  as  in  the  Baremore  case,  the  refusal  of  the  wife 
to  join  in  the  conveyance  constitutes  a  defect  in  the  title  which 
renders  the  contract  by  its  terms  wholly  void.  The  contract 
in  question  did  not  so  provide,  and  plaintiff  may  insist  on 
performance  by  the  husband,  but  not  against  the  wife,  unless 
she  in  some  way  legally  bound  herself  to  its  performance. 

Counsel  for  plaintiff  recognizes  this  situation,  and  in  avoid- 
ance of  its  legal  consequences  maintains  that  Mrs.  Bieck  did 
consent  to  convey  her  interest  in  the  property.  This  position 
is  founded  on  the  claims  (1)  that  Mrs.  Bieck  orally  contracted 
to  sell  her  interest  in  the  land  and  that  there  was  a  sufficient 
part  performance  to  render  it  valid;  and  (2)  that  her  sig- 
nature as  a  witness  appended  to  the  contract  was  a  sufficient 
consent,  within  the  meaning  and  purpose  of  our  statute  on 
the  subject,  to  the  sale  by  the  husband.  We  are  unable  to 
concur  in  either  of  these  contentions.  The  trial  court  found 
an  oral  contract  by  Mrs.  Bieck  to  sell  her  interest  in  the  land 
and  also  part  performance ;  but  we  are  unable  to  discover  evi- 
dence sustaining  the  findings.  The  basis  of  the  claim  that 
there  was  an  oral  contract  is  found  in  the  fact  that  Mrs.  Bieck 
had  full  knowledge  of  the  transaction,  was  present  during  a 
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part  at  least  of  the  negotiations,  and  interposed  no  objei 
to  the  sale.  But  it  does  not  appear  that  anything  was 
in  reference  to  a  relinquishment  of  her  interest  in  the  1 
and  it  is  apparent  that  ^e  parties  did  not  consider  her  coi 
at  all  necessary.  Nothing  waa  said  about  it,  and  we  fin< 
sufficient  basis  in  the  record  before  as  to  support  the 
elusion  that  she,  either  orally  or  otherwise,  contractei 
agreed  to  part  with  her  rights. 

Our  statutes  (section  3648,  Revised  Laws  of  1905)  pre 
that  a  wife  shall  be  entitled  on  the  death  of  her  hosban 
a  one-third  interest  in  all  land  owned  by  him  at  any  time 
ing  the  marriage  relation  to  the  sale  or  disposition  wh< 
she  did  not  consent  in  writing.  The  same  right  is  eztei 
the  husband  in  the  wife's  land.  The  interest  thus  gra 
the  wife,  though  in  lieu  of  the  former  dower  right,  is  fo 
substantial  purposes  identical  with  that  right,  and  is 
tected  by  an  application  of  the  same  rales  and  principh 
law.  Before  a  wife  can  be  devested  of  her  interest,  it  i 
be  shown  that  she  consented  in  writing  to  a  sale  of  the 
in  which  she  subsequently  claims  a  right,  ^^*  though  it 
be  conceded  for  the  purposes  of  the  present  esse  that  a 
tract  of  sale  by  the  husband,  partly  performed  by  the  vei 
might  bind  the  wife  if  orally  consented  to  by  her,  when 
received  and  retained  a  substantial  benefit  from  the  trai 
tion.  But  that  would  be  by  force  of  the  equitable  doctrii 
estoppel.     Such  is  not  this  case,  however. 

The  question  now  being  considered  is  whether  her  signi 
as  a  witness  to  an  executory  contract  by  the  husband  is  a 
eient  written  consent  to  the  sale  of  the  land.  A  careful 
sideration  of  the  question  leads  to  a  negative  answer. 
consent  of  the  wife  rendered  essential  by  the  statute 
divestiture  of  her  rights  necessarily  involves  an  intentio 
her  part  to  relinquish  her  interest  in  the  property.  If 
should  join  in  the  execution  of  the  contract,  though  not  : 
tioned  in  the  body  thereof,  it  would  undoubtedly  bind 
But  where  she  is  not  mentioned  in  the  contract,  nor  her  i: 
ests  in  any  way  referred  to,  and  she  signs  as  a  witness 
presaly  so  designating  her  signature,  no  consent  to  a  re 
of  her  interest  can  follow  as  a  matter  of  law.  The  wr 
contract  in  the  case  at  bar  contains  no  reference  to  the  i; 
ests  of  the  wife,  and  no  attempt  appears  to  have  been  i 
to  sell  or  exchange  the  property  free  from  any  claim  od 
part. 

The  courts  have  been  quite  strict  in  the  protection  ol 
righta  of  married  women  in  matters  of  this  kind,  both  u 
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statutes  creating  and  defining  dower  rights  and  statutes  like 
those  of  this  state,  and  the  statutory  method  of  relinquishing 
those  rights  and  interests  has  been  held  to  be  exclusive,  bar- 
ring, of  course,  questions  of  estoppel  not  involved  in  this  ease : 
Motley  V.  Motiey,  53  Neb!  375,  68  Am.  St.  Rep.  608,  73  N.  W. 
738 ;  Lewis  v.  Apperson,  103  Va.  624,  106  Am.  St.  Rep.  903, 
49  S.  E.  978,  68  L.  R.  A.  867 ;  Higginbotham  v.  Comwell,  8 
Gratt.  (Va.)  83,  56  Am.  Dec.  130.  Mere  knowledge  of 
or  acquiescence  in  a  sale  by  the  husband  is  not  sufficient  to 
bar  her  rights :  14  Cyc.  931,  and  cases  cited ;  Hunt  v.  Reilly, 
24  R.  I.  68,  96  Am.  St.  Rep.  707,  52  Atl.  681,  59  L.  R.  A.  206 ; 
Foley  V.  Boulware,  86  Mo.  App.  674.  The  statute  requires 
the  consent  to  be  in  writing.  Welford  v.  Beazely,  3  Atk.  503, 
and  Coles  v.  Trecothick,  9  Ves.  234,  cited  by  plaintiff's  coun- 
sel, are  not  in  point.  In  the  first  of  these  cases  it  appeared 
that  the  person  who  signed  under  the  designation  of  '^  wit- 
ness" was  described  therein  as  one  of  the  contracting  parties. 
Not  so  in  the  case  at  bar.  In  the  second  case  the  ^^^  signa- 
ture of  the  contract  was  by  an  agent  of  the  principal,  and  as 
foUows: 

"Witness  Evan  Phillips  for  Mr.  Smith,  Agent  for  the 
Seller." 

It  was  held  that,  where  the  person  to  be  bound  by  a  con- 
tract signs  the  same  as  a  witness  when  he  cannot  be  a  witness, 
he  must  be  understood  to  have  signed  as  principal.  In  the 
case  at  bar,  Mrs.  Rieck  was  not  designated  as  one  of  the  prin- 
cipals iu  this  contract,  and  the  rule  of  that  case  has  no  ap- 
plication. 

4.  Defendants  next  contend  that  the  description  of  part  of 
the  land  agreed  to  be  conveyed  by  plaintiff  is  so  defective  and 
uncertain  as  to  render  the  contract  wholly  void.  This  applies 
to  the  last  clause  of  the  contract  by  which  plaintiff  agreed 
to  make  certain  improvements  upon  the  premises  to  be  con- 
veyed, and  give  a  ** quitclaim  deed  to  a  lot  adjoining  lots  in 
Ways  addition."  It  is  claimed  that  there  is  no  sufficient  de- 
scription of  this  lot,  and  that  parol  evidence  was  inadmissible 
to  identify  it.  The  contention  is  not  sound.  The  lot  referred 
to  as  adjoining  those  agreed  to  be  conveyed  by  warranty  deed 
does  not  appear  to  have  been  a  substantive  part  of  the  con- 
tract, and  plaintiff  in  no  way  bound  herself  to  convey  a  title 
thereto.  The  reason  for  including  as  a  part  of  the  contract 
a  quitclaim  deed  thereof  is  fully  disclosed  by  the  evidence. 
Fairly  construed,  the  contract  describes  it  as  a  lot  adjoining 
lots  11  and  12  in  Way's  addition,  the  identical  lots  sold.  And 
it  is  not  80  indefinite  and  uncertain  as  to  render  the  whole 


458  Aherioak  State  Bepobts,  Vol.  131.         [Minn. 

contract  a  nullity.  The  contract  in  this  respect  was  subject 
to  explanation  and  the  lot  identified  by  extrinsic  evidence: 
Tiee  v.  Freeman,  30  Minn.  389,  15  N.  W.  674;  Sanborn  ▼. 
Nockin,  20  Minn.  163  (178) ;  Ames  v.  Lowry,  80  Minn.  283, 
15  N.  W.  247.  The  evidence  fully  identified  the  lot  intended 
to  be  included  by  this  part  of  the  agreement  to  be  lot  10,  and 
immediately  joining  lots  11  and  12,  which  plaintiff,  by  the 
contract,  agreed  to  convey  by  warranty  deed. 

5.  Plaintiff  tendered  to  defendants  in  performance  of  this 
part  of  their  agreement  a  quitclaim  deed  from  C.  M.  Way, 
who  had  an  interest  therein  under  a  tax  title.  It  was  fully 
understood  by  the  parties  when  the  contract  was  entered  into 
that  the  only  interest  or  title  to  be  conveyed  by  the  quitclaim 
deed  was  that  held  by  Mr.  Way,  and  it  was  to  be  quitclaimed 
to  defendants  for  what  it  was  worth. 

Counsel  for  defendants  insist  that  they  are  entitled,  not 
only  to  a  ^®*  quitclaim  from  plaintiff,  but  a  transfer  of  title 
to  the  lot.  In  this  he  is  in  error.  The  contract  does  not  call 
for  a  transfer  of  title,  and  a  quitclaim  from  Way,  who  held 
the  interest  in  the  lot  which  was  in  the  minds  of  the  parties 
at  the  time,  was  a  sufficient  compliance  with  the  agreement: 
Meyers  v.  Markham,  90  Minn.  230,  96  N.  W.  335,  787 ;  Mc- 
NeUis  V.  Hilkowski,  98  Minn.  127,  107  N.  W.  965. 
•  This  ooyers  all  questions  requiring  special  mention,  and  for 
the  reasons  given  the  order  appealed  from  is  affirmed  as  to  de- 
fendant Oustav  Rieck,  but  reversed  and  a  new  trial  granted 
as  to  defendant  Anna  Bieck. 


The  Effect  of  a  Conveyance  of  a  Homestead  by  one  only  of  the 
spouses  is  the  subject  of  a  note  to  Jerdee  v.  Furbush,  95  AnL  St.  Rep. 
909.  The  general  rule  is  that  a  deed  of  a  homestead  is  ineffeetoal 
to  eonvey  title  unless  executed  by  both  husband  and  wife:  Linin^er 
V.  Helpenstell,  229  111.  369,  120  Am.  St.  Rep.  264;  McDonald  v.  San- 
ford,  88  Miss.  633,  117  Am.  St.  Bep.  758;  Bolen  ▼.  Lilly,  85  Miss. 
344,  107  Am.  St.  Bep.  291.  It  is  held  in  Silander  ▼.  Gronna,  15  N. 
D.  552,  125  Am.  St.  Bep.  616,  that  a  contract  to  convey  a  homestead 
made  by  the  husband  alone  is  without  validity,  and  damages  can- 
not be  recovered  against  him  for  its  breach.  And  it  is  held  in  Weath- 
erington  v.  Smith,  77  Neb.  363,  124  Am.  St.  Bep.  855,  that  neither 
husband  nor  wife  can  be  estopped  from  asserting  the  homestead 
right  as  against  a  grant  or  mortgage  not  executed  in  the  mode  pre- 
scribed by  law. 

Estoppel  Against  Married  Women  is  the  subject  of  a  note  to  Trimble 
V.  State,  57  Am.  St.  Bep.  169.  Subsequent  cases  on  this  question  are 
Lewis  V.  Apperson,  103  Ya.  624,  106  Am.  St.  Bep.  903;  Baillarge  ▼. 
Clark,  145  Cal.  589,  104  Am.  St.  Bep.  75;  Waldron  v.  Harvey,  54  W. 
Ya.  608,  102  Am.  St.  Bep.  959;  National  Lumberman's  Bank  ▼.  Mil- 
ler, 131  Mich.  564,  100  Am.  St.  Bep.  623;  Gauble  y.  Worsham,  9^ 
Tex.  86,  97  Am.  St.  Bep.  871. 
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KESSLEE  &  CO.  v.  PARELIUS. 

[107  Minn.  224,  119  N.  W.  1069.] 

ISVIDEN'OE— Pared  to  Explain  or  Vary  Writing.— Where  the 
parties  have  deliberately  put  their  contraet  into  writing,  complete  in 
itself  and  eonehed  in  sneh  language  as  imports  a  complete  legal  ob- 
ligation,  parol  eridence  is  not  admissible  to  introduce  a  term  not  con« 
tained  in  the  writing.  The  only  criterion  of  completeness  is  the 
writing  itself.  It  cannot  be  proved  incomplete  by  showing  an  oral 
stipulation  outside  the  writing;  and  yet  it  is  not  necessary  that  its 
incompleteness  appear  on  its  face  from  mere  inspection.  It  is  to  be 
construed,  as  in  any  other  ease,  in  the  light  of  its  subject  matter, 
and  the  circumstances  in  which,  and  the  purposes  for  which,  it  was 
executed,  which  evidence  is  always  admissible  in  the  construction  of 
written  contracts,  in  order  to  put  the  court  in  the  position  of  the 
parties.     (By  the  editor.)     (p.  460.) 

BILIaS  AND  NOTEft— Parol  to  Explain  or  Vary  Writing. — 
In  an  action  to  recover  on  a  promissory  note,  parol  evidence  was  ad- 
missible to  show  that  the  parties  had  previously  made  an  oral  agree- 
ment for  the  purchase  of  a  commodity  in  pursuance  of  which  the 
note  was  given,  that  under  such  agreement  the  payee  of  the  note  was 
to  make  its  ms^ker  a  certain  loan,  and  that  the  loan  had  not  been  in 
fact  made.  Wheaton  Boiler-Mill  Go.  v.  Noye  Mfg.  Co.,  66  Minn.  156, 
followed  and  applied,     (p.  460.) 

OONTBAOTS— Beficisslon. — ^A  Snbstantial  Pailvre  of  Ckmaid- 
aration  of  a  contract  may  justify  its  rescission,     (p.  460.) 

APPEAL. — ^Vaxtona  Asutgnmmita  of  Error  Oonsidared,  and  held 
to  be  without  substantial  merit,     (p.  461.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

John  M.  Bees,  for  the  appellant. 

Welch,  Hayne  &  Hubachek,  for  the  respondents. 

^^  JAQQARD,  J.  This  is  an  action  on  a  promissory  note 
and  for  moneys  paid  for  the  use  and  benefit  of  the  defendants. 
The  note  was  given  for  certificates  to  certain  whisky  in  a 
govemment  bonded  warehouse,  which  were  delivered  to  the 
purchaser  as  a  part  of  the  transaction  for  which  the  note  was 
given.  The  money  advanced  was  for  the  government  tax  on 
a  i)art  of  the  whisky,  which  was  afterward  withdrawn  from 
bond.  Plaintiff  rested  its  case  upon  the  written  contract,  the 
note.  The  defendants,  over  plaintiff's  objection,  gave  oral 
testimony  as  to  what  they  claimed  was  the  oral  contract 
entered  into  at  the  time  the  note  was  given,  to  the  effect  that 
the  plaintiff,  through  its  agent,  one  Dowdall,  had  agreed,  in 
addition  to  the  contract  to  sell  the  whisky,  to  loan  the  de- 
fendants five  hundred  dollars  as  a  part  consideration  for  the 
note,  and  that  on  the  following  day  plaintiff  refused  to  make 
the  loan.  The  defendants  claimed  that  for  this  reason  they 
had  a  right  to  rescind,  and  that  they  *^  had  in  fact  re- 
scinded, the  contract,  including  the  note.    The  jury  found  for 
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the  defendants.    This  appeal  was  taken  from  the  order  deny- 
ing plaintiff's  motion  for  a  new  trial. 

1.  The  first  group  of  assignments  of  error  are  addressed  to 
the  proposition  that  the  trial  court  committed  reversible  error 
in  receiving  parol  testimony  concerning  the  agreement  to 
loan,  because  it  disputed  or  added  to  the  terms  of  the  writt^i 
contract.     There  is  no  merit  in  these  assignments. 

In  Wheaton  Eolling-Mill  Co.  v.  John  T.  Noye  Mfg.  Cd.,  66 
Minn.  156,  68  N.  W.  854,  it  was  held,  per  Mitchell,  J.,  that 
"where,  in  the  absence  of  fraud,  accident  or  mistake,  the 
parties  have  deliberately  put  their  contract  into  writing  which 
is  complete  in  itself  and  couched  in  such  language  as  imports 
a  complete  legal  oi)ligation,  parol  evidence  is  inadmissible  to 
introduce  into  the  contract  a  term  which  is  not  contained  in 
the  writing.  The  only  criterion  of  its  completeness  or  incom- 
pleteness is  the  writing  itself.  It  cannot  be  proved  to  be 
incomplete  by  going  outside  of  the  writing,  and  proving  that 
there  was  an  oral  stipulation  entered  into  not  contained  in  the 
written  agreement  But,  while  the  writing  itself  is  the  only 
criterion,  it  is  not  necessary  that  its  incompleteness  should 
appear  on  its  face  from  mere  inspection.  It  is  to  be  con- 
strued, as  in  any  other  case,  in  the  light  of  its  subject  matter, 
and  the  circumstances  in  which,  and  the  purposes  for  which, 
it  was  executed,  which  evidence  is  always  admissible  in  the 
construction  of  written  contracts,  in  order  to  put  the  court 
in  the  position  of  the  parties."  And  see  Potter  v.  Easton,  82 
Minn.  247,  84  N.  W.  1011 ;  Southwick  v.  Herring,  82  Minn. 
302,  84  N.  W.  1013. 

In  the  case  at  bar  no  writing  purporting  on  its  face  to  con- 
tain the  whole  agreement  appears  in  the  record.  The  parol 
testimony  admitted  did  not  tend  to  contradict,  dispute,  or  add 
to,  or  in  any  way  affect,  any  term  of  the  writing.  It  tended 
to  show  the  situation  of  the  parties  when  the  note  was  ex- 
ecuted, and  the  separate  agreements  then  made,  and  that  the 
agreement  was  a  substantial  p&rt  of  the  consideration  of  the 
note.  Parol  evidence  is  always  admissible  to  show  the  actual 
consideration  of  a  contract. 

2.  Plaintiff  also  urges  that,  in  absence  of  fraud  or  mistake, 
partial  failure  of  consideration  is  not  sufficient  ground  for 
rescission,  and  refers  us  to  24  American  and  English  Ency- 
clopedia of  Law,  second  edition,  644,  645.  The  citation 
^*'''  does  not  support  plaintiff's  proposition,  but  expressly  sets 
forth  that  a  total  or  substantial  failure  of  consideration  jns- 
tifies  rescission.  That  the  jury  was  justified  in  finding  that 
there  was  a  substantial  failure  of  consideration  here  is  obvious. 
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Plaintiff  appeals  to  tbe  familiar  mle  tbat  one  vho  seeks 
nd  another  by  the  acts  of  an  agent  most  affirmativel7 
)  the  agent's  authority,  and  tbat  the  agent's  own  state- 
on  the  subject  is  not  sufBcient.  Here,  however,  there 
nfficient  evidence,  apart  from  the  agent's  own  statement, 
stain  the  verdict. 

Further,  plaintiff  contends  that,  no  damages  or  prejudice 
;  shown,  defendants  were  not  entitled  to  rescind  the  con- 
This  point  is  without  merit.  The  agreement  to  make 
jan  might  properly  have  been  found  to  have  been  a  sub- 
ive  part  of  the  contract  which  the  jury  determined  to 
been  made.  If  the  jury  so  found,  and  alao  found  for 
lefendant  on  other  points,  defendant  was  entitled  to  re- 
■:  Loveland  v.  Steenerson,  99  Minn.  14,  108  N.  W.  831. 
Finally,  plaintiff  nrges  error  in  the  admission  of  evi- 
)  of  a  conversation  prior  to  the  date  of  the  alleged  oral 
iment.  No  reversible  error  appears.  It  has  been  held 
parol  evidence  was  admissible  to  show  what  the  real 
^ment  was.  It  was,  therefore,  competent  corroboration  to 
the  negotiation  immediately  preceding  it. 
ese  are  all  the  questions  raised  in  plaintiff's  original 
At  one  plaee  it  is  true  there  is  a  eontention  that  the 
to  the  whisky  passed  to  defendants  by  delivery  of  the 
leatea  and  acceptance  of  the  notes.  Defendants'  brief, 
1  must  have  been  prepared  without  having  read  plain- 
brief,  argues  that  the  rescission  was  complete.  Plain- 
Ued  a  reply  brief,  in  which  he  urged  that  the  contract 
txecuted  fully  and  completely,  and  could  not  be  rescinded 
)t  for  fraud,  whidi  was  not  in  issue  in  the  case,  because 
bad  passed  to  the  defendants.  Such  a  record  does  not 
srly  present  the  question  for  our  consideration.  The 
of  rescission  was,  however,  fully  submitted  to  the  jury 
le  trial  court,  under  instructions  to  which  no  exceptions 
takes,  and  which  are  themselves  proper  and  conclusive 
the  subject:  Corse  v.  Minnesota  Grain  Co.,  94  Minn. 
102  N.  W.  728.  No  error  in  this  connection  appears, 
firmed. 

at  Evidence  it  AdmiiiibU  to  Show  that  a  Note  wu  not  Delivered: 
riaod  T.  Sikes,  64  Conn.  250,  1  Am.  St.  Rep.  Ill;  and  to  ihow 
on  performance  of  a  condition  upon  wbich  tbe  note  waa  given: 
rmiek  Harveiting  Macbine  Go.  v.  Faulkner,  7  3.  D.  363,  58  Am. 
ep.  S39.  See  the  note  to  Hugheg  v.  Crooker,  123  Am.  St.  Bep. 
Parol  evidence  ii  also  admissible  to  prove  an  agreement  col- 
1  to  a  promiBBory  note:  Carroll  v.  Nodioe,  41  Or.  412,  93  Am. 
•p.  743;  Citizens'  Bank  v.  Millet,  103  Ky.  1,  82  Am.  Bt.  £ep. 
Sloan  V.  Gibbea,  59  S.  D.  48U,  76  Am.  St.  Hep.  559. 
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Parol  Evidence  i»  Admissible  to  Alter,  Vary  or  Contradiet  a  WrMniff, 
if  laeh  evidence  establishes  an  oral  agreement  contemporaneous  with  the 
execution  of  the  writing  and  on  the  faith  of  which  it  was  executed: 
Gandj  ▼.  Weckerlj,  220  Pa.  285,  123  Am.  St.  Bep.  691.  And  as  be- 
tween the  original  parties,  the  delivery  of  a  written  instrument  which 
is  in  form  a  complete  contract  will  not  exclude  parol  evidence  that 
such  delivery  was  conditional,  and  that  it  was  not  to  become  a  bind- 
ing obligation  upon  the  maker  until  the  performance  or  discharge  of 
such  condition  precedent:  HcNight  T.  Faisons,  136  Iowa,  390,  125 
Am.  St.  Bep.  265. 


ANDERSON  v.  WISCONSIN  CENTRAL  RAILWAY  COM- 

PANY. 

[107  Minn.  296,  120  N.  W.  39.] 

AUOnON — ^Wbeii  Contract  Completed. — An  announcement  or 
advertisement  that  certain  property  will  be  sold  at  auction  to  the 
highest  bidder  is  a  mere  declaration  of  intention  to  hold  an  auction 
at  which  bids  will  be  received.  It  is  not  an  offer  to  sell,  which 
becomes  binding,  even  conditionally,  on  the  owner  when  a  bid  is 
made.     (pp.  464,  478.) 

AT7CTION— When  Contract  Oompleted—- Acceptance  of  Bid. — 
An  auctioneer  asks  for  bids  for  the  property,  and  a  bid  is  an  offer  to 
purchase  at  the  price  named.  Until  the  offer  is  accepted,  no  contract 
relations  exist,     (pp.  477,  478.) 

AUOTION— Withdrawal  of  Bid  or  of  Property. — At  any  time 

before  the  bid  is  accepted,  the  bidder  may  withdraw  his  offer  to 
purchase  or  the. owner  his  offer  to  sell.     (pp.  477,  478.) 

(Syllabi  by  the  court.) 

Crassweller  &  Crassweller,  for  the  appellant. 

J-acques  &  Hudson,  for  the  respondents. 

^'^  ELLIOTT,  J.  The  Wisconsin  Central  Railway  Com- 
pany,  having  acquired  certain  real  property  in  the  city  of 
Duluth  through  condemnation  proceedings,  advertised  that 
at  a  time  and  place  stated,  the  buildings  thereon  would 
be  sold  at  public  auction.  Bids  for  a  certain  house  had  been 
made  until  the  amount  offered  amounted  to  six  hundred  and 
seventy-five  dollars.  Anderson  then  increased  his  bid  five 
dollara,  making  his  offer  six  hundred  and  eighty  dollars.  The 
auctioneer  refused  to  consider  this  bid,  because,  as  he  stated, 
the  amount  of  the  raise  was  too  insignificant.  After  wait- 
ing for  a  time  to  give  Anderson  an  opportunity  to  increase 
it,  the  auctioneer  announced  that  the  house  was  sold  to  the 
last  previous  bidder  for  six  hundred  and  seventy-five  dollars. 
An  entry  of  this  sale  was  made  by  the  auctioneer  in  his  entry- 
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book,  as  required  by  section  2815,  Revised  Laws  of  1905. 
Anderson  demanded  to  know  why  the  auctioneer  had  not 
accepted  his  bid,  and  on  the  same  day  he  tendered  the  six 
hundred  and  eighty  dollars,  and  it  was  refused.  Before  this 
tender  was  made  a  bill  of  sale  of  the  building  had  been  executed 
and  delivered  to  the  party  to  whom  the  building  had  been 
knocked  down.  Anderson  then  brought  this  action  ^^^  for 
damages,  and  recovered  a  verdict  for  fifteen  hundred  dollars. 
ThP  defendant  appealed  from  an  order  denying  its  motion 
for  judgment  notwithstanding  the  verdict  or  for  a  new  trial. 

The  conflicting  contentions  of  the  parties  arise  out  of 
fmidamentally  different  conceptions  of  the  nature  of  an 
auction.  The  appellant  contends  that  the  advertisement  of  a 
sale  at  auction  is  a  mere  declaration  of  intention  which  does 
not  bind  the  owner  to  sell,  or  to  sell  to  any  particular  bidder, 
and  that  tiie  contract  is  not  made  until  the  bid  is  accepted. 
The  complaint  charges  the  defendant  with  liability  for  dam- 
ages resulting  to  the  plaintiffs  from  its  unlawful  refusal  to 
sell  the  building  to  them  and  to  carry  out  the  terms  and  condi- 
tions of  the  auction  sale.  It  proceeds  upon  the  theory  that, 
notwithstanding  the  bid,  no  sale  was  in  fact  made  to  them, 
because  the  defendant  refused  to  recognize  their  right  to 
purchase.  The  claim,  as  stated  in  the  brief,  is  that  ''the  ad- 
vertisement constitutes  a  complete  memorandum  of  a  con- 
tract, not  of  sale,  but  to  sell,  to  the  person  wlio  should  comply 
with  its  condition.  It  follows  that  as  soon  as  any  person 
complied  with  the  condition,  i.  e.,  became  the  highest  bidder 
at  the  auction  provided  for  in  the  writing,  his  proposal  be- 
came a  binding  written  contract  to  sell  to  that  person  the 
building  at  his  bid.'' 

While  the  action  was  thus  brought  for  the  breach  of  an 
agreement  to  sell  to  the  highest  bidder,  the  argument  pro- 
ceeds upon  the  theory  that  under  such  conditions  a  contract 
has  its  inception  in  the  announcement  or  advertisement  of 
the  owner's  intention  to  sell  the  designated  property  at  public 
auction  to  the  highest  bidder ;  that,  unless  the  contrary  is  ex- 
pressly stated  in  the  announcement,  the  sale  is  to  be  without 
reserve;  that  the  bid  of  the  highest  bidder  is  the  acceptance 
of  the  offer ;  that  the  fall  of  the  hammer  is  an  announcement 
by  the  agent  of  the  owner  that  he  will  wait  no  longer  for  a 
higher  bid ;  and  that  the  one  whose  bid  was  highest  when  the 
hammer  fell  is  the  purchaser  without  reference  to  the  action 
of  the  auctioneer  in  announcing  that  some  other  bidder  is  the 
purchaser.  Reduced  to  its  lowest  terms,  this  means  that  the 
offer  to  sell  is  made  in  the  advertisement  of  intention  to  sell 
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at  auction,  and  that  the  contract  is  completed  by  the  accept- 
ance of  that  offer  by  the  bidder.  There  is  some  ground  for 
this  theory,  but  the  decided  weight  of  authority  sustains  the 
view  that  the  announcement  is  a  mere  statement  of  intention 
to  hold  an  auction,  and  that  no  '^  contract  of  any  character 
is  made  until  the  offer  to  purchase  is  accepted  by  the 
auctioneer. 

The  jury,  under  proper  instructions,  found  that  the  prop- 
erty was  offered  without  express  reservations  as  to  the  amount 
of  the  bids,  that  the  bid  of  five  dollars  was  made  in  good 
faith,  and  that  under  the  circumstances  the  amount  was  not 
so  small  as  to  justify  the  auctioneer  in  declining  to  consider  it 
on  that  ground.  No  exceptions  were  taken  to  the  instructions 
which  submitted  these  questions  to  the  jury,  and  on  this  ap- 
peal we  accept  the  conclusions  of  the  jury  as  final.  The  issae 
is  also  simplified  by  the  fact  that  the  case  involves  no  ques- 
tion of  pufSng  or  by-bidding  by  the  owner,  or  of  fraud  or  mis- 
representation in  the  announcement  of  the  sale.  For  the 
purpose  of  the  ai^ument  we  assume  the  correctness  of  the 
respondent's  claim  that  an  advertisement  or  announcement  of 
an  auction  sale  which  does  not  state  limitations  and  conditions 
is  equivalent  to  the  announcement  that  the  sale  will  be  without 
reserve.    The  issue  of  law  is  thus  clearly  defined. 

The  custom  of  selling  goods  at  auction  is  as  old  as  the  law 
of  sale.  In  Rome,  military  spoils  were  disposed  of  at  the  foot 
of  the  sx>ear — sub  hastio — ^by  auction,  or  increase.  In  later 
times  we  find  a  mode  of  auction  called  a  "sale  by  the  candle," 
or  by  the  "inch  of  candle,"  which  consisted  of  offering  the 
property  for  sale  for  such  a  length  of  time  as  would  sufiBce 
for  the  burning  of  an  inch  of  candle.  In  Holland  they  in- 
verted the  usual  process,  and  put  the  property  up  at  a  price 
usuiEilly  greater  than  its  value,  and  then  gradually  lowered  the 
price  until  some  one  closed  the  sale  by  accepting  the  offer  and 
thus  becoming  the  purchaser.  In  ancient  Babylon  the  young 
women  were  sold  at  a  public  auction  according  to  a  method 
which  combined  the  features  of  the  Dutch  and  ordinary  kinds 
of  auctions.  The  group  of  prospective  wives  would  ordinarily 
contain  some  who,  by  reason  of  personal  beauty,  were  thought 
more  desirable  than  others.  The  attractive  ones  were  first  sold 
to  the  highest  bidders.  When  the  supply  of  this  quality  was 
exhausted,  those  less  favored  by  nature  were  offered  and 
sold  to  the  bidders  who  would  take  them  with  the  least 
dowry,  which  was  payable  out  of  the  mon^  received  from 
the  sale  of  the  beauties.  Herodotus  considered  this  custom 
very  conmiendable. 
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iew  of  the  general  prevalence  of  the  custom  of  selling 
tioD,  it  is  remarkable  that  do  veiy  early  cases  are  found 

English  "**•*  reports.  The  parent  ease  of  Payne  y. 
i  Term  Rep.  148,  was  decided  by  liord  Kenyon,  C.  J., 

at  Guildhall  in  1788.  The  plaintiff  offered  a  difitill- 
paratus  for  sale,  including  a  pewter  worm,  at  public 
I,  on  the  usual  conditions  that  the  highest  bidder  should 

purchaser.  There  were  several  bidders  for  the  worm, 
)m  Cave,  who  bid  forty  pounds,  was  the  last.  The 
leer  dwelt  on  this  bid  for  some  time,  until  Cave  said: 
do  you  dwell  1  You  will  not  get  more. ' '  The  auctioneer 
that  he  was  informed  that  the  worm  weighed  at  least 
a  hundred  weight,  and  was  worth  more  than  forty 
I.  The  bidder  then  asked  him  if  he  would  warrant  it 
jh  so  much,  and,  receiving  an  answer  in  the  negative, 
tared  that  he  would  not  take  it.  The  worm  was  then 
on  a  subsequent  day  for  thirty  pounds,  and  an  action 
ought  against  Cave  for  the  difference.  Lord  Kenyon 
that  the  bidder  was  at  liberty  to  withdraw  his  bid  at 
ne  before  the  hammer  fell,  and  nonsuited  the  plaintiff, 
tion  to  set  aside  the  nonsuit,  it  was  contended  that  a 

is  bound  by  the  conditions  of  the  sale  to  abide  by  his 
id  could  not  retract;  that  the  hammer  is  suspended, 
'  the  benefit  of  the  bidder,  or  to  give  him  an  opportun- 

repenting,  but  for  the  benefit  of  the  seller ;  and  that 
meantime  the  person  who  bid  last  is  a  purchaser,  con- 
I  upon  no  one  bidding  higher.  But  the  court  thought 
ise,  and  held  that  the  auctioneer  was  the  agent  of  the 
,  and  that  the  assent  of  both  parties  was  necessary  to 
he  contract  binding,  and  "that  is  signified  on  the  part 

seller  by  knocking  down  the  hammer,  which  was  not 
lere  till  the  plaintiff  had  retracted."  "An  auction," 
le  court,  "is  not  inaptly  called  a  locus  poenitentiae. 

bidding  is  nothing  more  than  «n  offer  on  one  side, 
is  not  binding  on  either  side  nntil  assented  to." 

idea  that  an  action  will  lie  for  the  breach  of  an  im- 
mdertaking  to  sell  to  the  highest  bidder  was  advanced 
rlow  V.  Harrison  (1859),  1  El.  &  El.  309,  and  dicta  sup- 
i  it  will  be  found  in  Harris  v.  Niekereon  (1873),  L.  R, 
I.  286,  Spencer  v.  Harding  (1870),  L.  R.  6  C.  P.  561, 
Lrga  Bank  (1867),  L.  R.  2  Ch.  App.  391,  and  Johnson  v. 
(1899),  2  Ch.  73.  These  cases  assume  that  an  offer  to 
■operty  at  auction  is  indistinguishable  from  the  case 
offer  to  the  general  public,  such  as  a  reward  for  the 

of  lost  property,  where  it  is  held  that  contract  rights 

Am.  St.  Bep.,  VoL  131—30 
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are  •^^  created  in  favor  of  one  who  complies  with  the  con- 
ditions of  the  offer:  Carlill  v.  Carbolic  (1893),  1  Q.  B.  256^ 
Anson  on  Contracts,  p.  52.  Langdell  seems  to  be  the  only 
text-writer  who  takes  this  view  of  what  the  law  should  be. 
In  his  Summary  of  the  Law  of  Contracts  (page  24)  it  is 
stated  that  the  correct  view  is  ^Hhat  the  seller  makes  the  offer 
when  the  article  is  put  up,  namely,  to  sell  it  to  the  highest 
bidder,  and  that,  when  a  bid  is  made,  there  is  an  actual  sale, 
subject  to  the  condition  that  no  one  else  shall  bid  higher": 
See  note  to  Tillman  v.  Dunman  in  57  L.  B.  A.  784,  789. 

Warlow  V.  Harrison,  1  El.  &  El.  309,  the  source  of  all  the 
uncertainty,  was  an  action  against  an  auctioneer  who  had  ad- 
vertised that  he  would  sell  certain  horses,  ^'the  property  of  a 
gentleman,  without  reserve,"  at  auction.  Warlow  bid  sixty 
guineas  for  one  of  the  horses,  whereupon  the  owner  bid  sixty- 
one  guiness.  Warlow  refused  to  increase  his  bid,  and  the 
horse  was  announced  as  sold  for  sixty-one  guineas  to  the 
owner.  Warlow,  claiming  to  be  the  highest  good-faith  bidder, 
tendered  the  amount  of  his  bid  to  the  auctioneer  and  de- 
manded the  horse,  and,  on  this  being  refused,  brought  an 
action  against  the  auctioneer,  alleging  that  the  defendant  was 
his  agent  to  complete  the  contract,  that  he  had  refused  to  do 
so,  and  that  he  had  thereby  lost  certain  money  in  attending^ 
the  auction  and  had  been  deprived  of  the  benefit  of  his  con- 
tract. The  defendant  pleaded  (1)  not  guilty;  (2)  that  the 
plaintiff  was  not  the  highest  bidder;  (3)  that  the  auctioneer 
did  not  become  the  bidder's  agent  to  complete  the  sale.  The 
plaintiff  recovered  a  verdict,  but  the  common  pleas  (liord 
Campbell,  C.  J.,  Wightman,  J.,  and  Erie,  J.)  ordered  a  non- 
suit on  the  ground  that  the  plaintiff's  allegation  as  to  the 
agency  of  the  defendant  and  the  duty  of  the  defendant  to 
complete  the  contract  on  behalf  of  the  plaintiff  was  not  spoa- 
tained.  It  was  urged  in  argument  that  an  auctioneer  is  the 
agent  of  the  bidder  to  receive  the  bid;  that  the  bidder  is  a 
conditional  purchaser;  that  when  the  sale  by  the  conditions  is 
without  reserve,  the  bidder  is  absolutely  the  purchaser,  unless 
there  be  a  bona  fide  higher  bidding ;  and  that  the  auctioneer,  in 
consideration  of  the  bidding  by  which  a  commission  will  oome 
to  him,  promises  the  highest  bidder  to  knock  down  the  article 
to  him  and  to  do  all  that  is  necessary  to  complete  the  sale. 
^^But  this  reasoning,"  said  Lord  Campbell,  ''is  wholly  at 
variance  with  the  case  of  Payne  v.  Cave,  3  Term  Rep.  •*"  148^ 
which  has  been  considered  good  law  for  nearly  seventy  years. 
That  case  decided  that  a  bidding  at  an  auction,  instead  of 
being   a   conditional   purchase,   is   a   mere  offer,   that    the 
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eer  is  the  agent  of  the  Tecdor,  that  the  assent  of  both 
is  Deceasary  to  the  contraet,  that  this  assent  is  signified 
Eking  down  the  hammer,  and  that  till  then  either  party 
tract.  This  is  quite  inconsistent  with  the  notion  of  a 
anal  purchase  hy  a  hidding,  and  with  the  notion  of 
)eing  any  personal  promise  by  the  anctioneer  to  the 
that  the  bidding  of  an  intending  purchaser  shall  ab- 
r  be  accepted  by  the  vendor.  The  vendor  himself  and 
der  being  respectively  free  till  the  hammer  is  knocked 
!he  auctioneer  cannot  possibly  be  previously  bound." 
ling,  thus,  that  no  action  would  Ue  against  the  auc- 
,  ths  conrt  found  it  unnecessary  to  consider  whether 
ras  any  remedy  against  s  vendor  who  had  violated  a 
on  that  the  property  would  be  sold  to  the  highest  bona 
3der  without  reserve.  In  the  exchequer  chamber  the 
a  was  afQrmed;  but  as  the  plaintiff  might  amend  his 
tion,  the  court  discussed  the  merita  of  the  case  which 
be  made.  Barons  Martin  Byles,  and  Watson  were  of 
inion  that  the  plaintiff  was  entitled  to  recover  from 
etioneer,  because  the  auction  was  announced  to  be 
nt  reserve,"  which  meant  that  neither  the  owner  nor 

in  his  behalf  should  bid  at  the  auction,  and  that  the 
ty  would  be  sold  to  the  highest  bidder,  whether  the  sum 
i  equivalent  to  the  real  value  or  not  On  the  principle 
creates  a  contract  between  the  loser  of  property  who 
ft  reward  for  its  return  and  the  finder,  or  a  railway 
ly  which  advertises  a  time-table  and  one  who  purchases 
t,  it  was  said  that  an  auctioneer  who  put  the  property 
sale  upon  such  conditions  pledges  himself  that  the  sale 
9  without  reserve,  and  that  a  contract  is  made  with  the 
.  bidder,  who,  in  case  of  a  breach  thereof,  has  a  right 
on  against  the  anctioneer.  "We  think,"  said  Baron 
,  "that  the  auctioneer  has  contracted  that  the  sale  shall 
liout  reserve;  and  that  the  contract  is  broken  upon  a 
ng  made  by,  or  on  behalf  of,  the  owner,  whether  it  be 

the  time  when  the  property  is  under  the  hammer,  or 
le  last  bid  upon  which  the  article  is  knocked  down ;  in 
ease  the  sale  is  not  'without  reserve'  and  the  contract 
auctioneer  is  broken.  We  entertain  "®*  no  doubt  that 
aer  may,  at  any  time  before  the  contract  is  legally  corn- 
interfere  and  revoke  the  auctioneer's  authority;  but 
1  so  at  bis  peril,  and,  if  the  auctioneer  has  oontracted 
.bility  in  consequence  of  his  employment  and  the  sub- 
t  revocation  or  conduct  of  the  owner,  he  is  entitled  to 
imniSed."    Baron  Bramwcll  and  WUlea,  J.,  preferred 
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to  rest  the  judgment  upon  the  ground  that  the  auctioneer  had 
undertaken  to  have,  and  yet  there  was  evidence  that  he  had 
not,  authority  to  sell  without  reserve. 

Mainprice  v.  Westley  (1865),  6  Best  &  S.  420,  was  also  an 
action  against  the  auctioneer.  The  declaration  averred  that 
in  handbills  and  circulars  it  ^^was  stated  and  represented 
by  [the  defendant]  that  he,  the  defendant,  would  offer  the 
said  messuage  and  shop  for  peremptory  sale  at  public  auction" 
at  a  day  and  place  named ;  that  the  plaintiff,  confiding  in  the 
statements,  attended  at  the  time  and  place ;  that  the  messuage 
and  shop  were  offered  according  to  the  representation;  that 
the  plaintiff  then  bid  a  price  which  was  the  highest  bid,  ex- 
cept a  sum  which,  to  the  knoweldge  of  the  defendant,  was  bid 
by  an  agent  of  the  vendor,  contrary  to  the  representation 
that  the  sale  would  be  peremptory;  and  that  the  defendant 
refused  the  plaintiff's  offer.  It  was  said  that  if  it  had  been 
alleged  that  any  part  of  the  representation  had  been  false 
to  the  knowledge  of  the  defendant,  and  that  the  plaintiff,  by 
reason  of  the  deceit,  had  been  induced  to  incur  expense  by 
going  to  the  place  of  auction^  the  count  would  have  been  good. 
But  intentional  deceit  was  not  alleged,  the  plaintiff  relying 
on  the  claim  that  there  was  a  contract  on  the  part  of  the 
auctioneer  that  if  the  plaintiff  was  the  highest  bidder  the 
premises  would  be  knocked  down  to  him.  It  was  held  that 
no  contract  had  been  proven,  because  the  handbills  disclosed 
that  the  auctioneer  was  merely  the  agent  of  a  principal,  the 
name  of  whose  solicitor  was  given.  If  any  express  contract 
was  made,  it  was  with  this  solicitor.  The  court  declined  to 
determine  whether  there  was  any  liability  on  his  part»  and 
merely  held  that  no  case  had  been  proven  against  the  auc- 
tioneer. Cockbum,  C.  J.,  Shee,  J.,  and  Blackburn,  J., 
dubitante,  were  of  the  opinion  that  when  an  auctioneer,  with- 
out disclosing  his  principal,  advertises  a  sale  without  reserve, 
he  personally  contracts  that  there  shall  be  a  sale  without  re- 
serve.    But  the  point  was  not  decided. 

^^  Asto  Warlow  v.  Harrison,  1  El.  &  El.  309,  Blackburn, 
J.,  said:  '* Three  learned  judges  gave  their  opinion  that  where 
an  auctioneer  advertised  a  sale  without  reserve,  not  disclosin^r 
in  any  way  who  his  principal  was,  he  personally  contracted 
that  there  should  be  a  sale  without  reserve.  Two  other 
learned  judges  did  not  agree  in  this  view,  and  it  appears  ulti- 
mately that  the  court  of  exchequer  chamber  pronounced  no 
other  judgment  than  that  the  pleadings  should  be  amended 
to  enable  the  parties  to  raise  the  question  unless  they  con- 
sented to.  a  stet  processus,  which  they  did.    We  do  not  think, 
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therefore,  that  we  are  precluded  by  this,  as  a  judgment  of  a 
court  of  error;  and,  if  necessary,  we  should  be  at  liberty  to 
consider  the  question  whether,  even  in  a  case  where  the  name 
of  a  principal  is  not  disclosed  by  an  auctioneer,  there  is  a 
contract  by  the  latter  such  as  is  now  insisted  on.*' 

In  Harris  v.  Nickerson  (1873),  L.  R.  8  Q.  B.  286,  the  nature 
of  the  advertisement  was  considered,  and  it  was  held  that  it 
should  be  construed  as  a  mere  declaration  of  intention,  which 
did  not  amount  to  a  contract  with  anyone  who  might  act 
upon  it,  or  constitute  a  warranty  that  the  articles  advertised 
would  be  offered  for  sale.  Certain  articles  were  not  oflfered, 
and  a  party  who  attended  for  the  purpose  of  bidding  brought 
an  action  to  recover  for  his  loss  of  time  and  expense.  Black- 
bum,  J.,  said:  "This  is  certainly  a  startling  proposition,  and 
would  be  excessively  inconvenient  if  carried  out.  It  amounts 
to  saying  that  anyone  who  advertises  a  sale  by  publishing  an 
advertisement  becomes  responsible  to  everybody  who  attends 
the  sale  for  his  cab  hire  and  traveling  expenses."  Referring 
to  Warlow  v.  Harrison,  the  learned  judge  remarked  that 
"the  opinion  of  the  majority  of  the  judges  in  the  exchequer 
chamber  appears  to  have  been  that  an  action  would  lie  for 
not  knocking  down  the  [property]  to  the  highest  bona  fide 
bidder  when  the  sale  was  advertised  as  without  reserve;  in 
such  a  case  it  may  be  that  there  is  a  contract  to  sell  to  the 
highest  bidder,  and  that  if  the  owner  bids  there  is  a  breach 
of  the  contract."  Quinn,  J.,  was  also  of  the  opinion  that  the 
particular  action  could  not  be  maintained  without  going  to 
the  extent  of  saying  that  where  an  auctioneer  issues  an  ad- 
vertisement of  the  sale  of  goods,  if  he  withdraws  any  part  of 
them  without  notice,  the  persons  attending  may  all  maintain 
actions  against  him.  He  was  of  the  opinion,  however,  that 
when  a  sale  is  advertised  without  reserve,  and  a  lot  is  put 
up  and  bid  for,  there  is  *^^  ground  for  saying,  as  was  said 
in  Warlow  v.  Harrison,  1  El.  &  El.  309,  that  a  contract  is 
entered  into  between  the  auctioneer  and  the  highest  bona  fide 
bidder.  But  that  rule  was  not  applicable  to  the  case  under 
consideration,  as  the  property  was  never  put  up  for  sale,  and 
it  was  impossible  to  say  that  there  was  a  contract  with  every 
one  attending  the  sale.  The  real  point  in  the  case  was  brought 
out  by  Justice  Archibald,  who  said:  *'This  is  an  attempt  on 
the  part  of  the  plaintiff  to  make  a  mere  declaration  of  inten- 
tion a  binding  contract.  He  has  utterly  failed  to  show  au- 
thority or  reason  for  the  proposition.  If  a  false  and  fraud- 
ulent representation  had  been  made,  it  would  have  been  quite 
another  matter.    But  to  say  that  a  mere  advertisement  that 
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certain  articles  will  be  sold  by  auction  amounts  to  a  contract 
to  indemnify  aU  who  attend,  if  the  sale  of  any  part  of  the 
articles  does  not  take  place,  is  a  proposition  without  authority 
or  ground  for  supporting  it." 

In  re  Agra  Bank  (1867),  L.  B.  2  Ch.  App.  391,  held  that 
the  holder  of  a  letter  of  credit  is  the  agent  of  the  writer  for 
the  purpose  of  entering  into  a  contract.  Lord  Cairns  referred 
to  Warlow  v.  Harrison  and  Denton  v.  Great  Northern,  5  EL 
&  BL  860,  as  analogous  cases.  In  Spencer  v.  Harding,  L.  B. 
5  C.  P.  561,  it  appeared  that  the  defendant  had  sent  out  cir- 
culars inviting  offers  for  a  stock  of  goods.  &Ir.  Justice  Willes 
said  that,  ''if  the  circular  had  gone  on,  'and  we  undertake  to 
sell  to  the  highest  bidder,'  the  reward  cases  would  have  ap- 
plied, and  there  would  have  been  a  good  contract  in  respect  of 
the  persons.  But  the  question  is,  whether  there  is  here  any 
offer  to  enter  into  a  contract  at  all,  or  whether  the  circular 
amounts  to  anything  more  than  a  mere  proclamation  that  the 
defendants  are  ready  to  chaffer  for  the  sale  of  the  goods>  and 
to  receive  offers  for  the  purchase  of  them."  It  waa  held 
that  the  circular  contained  no  words  intimating  that  the 
highest  bid  would  be  accepted. 

In  Johnston  v.  Boyes  (1899),  2  Ch.  73,  it  appeared  that 
Boyes  had  advertised  the  freehold  of  a  public  house  for  sale 
at  auction  under  conditions  providing  that  the  highest  bidder 
should  be  the  purchaser.  The  plaintiff,  a  married  woman  of 
financial  standing,  sent  her  husband  to  bid  for  her,  but  did 
not  supply  him  witii  the  necessary  funds.  The  property  was 
knocked  down  to  him ;  but  the  auctioneer,  who  knew  that  he 
was  financially  irresponsible,  refused  to  accept  his  check  for 
the  amount  of  the  required  deposit  and  sold  the  property  to 
^^'^  another  person.  The  husband  assured  the  auctioneer  that 
his  wife  would  furnish  the  money  to  make  the  check  good,  and 
the  court  found  that  his  statement  was  true.  The  plaintiff 
sued  the  vendors  for  breach  of  the  contract  that  the  highest 
bidder  should  be  the  purchaser.  It  was  held  that  the  bidder 
had  not  complied  with  the  conditions  of  sale,  which  required 
that  the  deposit  should  be  in  cash.  This  disposed  of  the  case; 
but  the  court  said  that  the  action  could  have  been  maintained, 
had  the  deposit  been  tendered  in  cash  and  the  highest  bidder 
been  refused  the  property.  "A  vendor,"  said  Cozens-Hardy, 
J.,  "who  offers  property  for  sale  by  auction  on  the  terms  of 
the  printed  conditions  can  be  made  liable  to  a  member  of  the 
public  who  accepts  the  offer  if  those  conditions  be  violated"; 
citing  Warlow  v.  Harrison,  1  EL  &  El.  295,  and  Carlill  v. 
CarboUc  (1893),  1  Q.  B.  2uG. 
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But  the  doctrine  of  Warlow  ▼.  Harrison  was  never  gen- 
erally acquiesced  in,  and  in  Lord  Halsbuiy's  Laws  of  Eng- 
land, volume  1,  page  511  (n),  doubt  is  expressed  as  to  its 
correctness.  In  a  recent  English  edition  of  Benjamin  on 
Sales  (1906),  page  487,  the  learned  editors  say  that  ''two 
points  were  involved  in  Warlow  v.  Harrison,  viz.:  (1)  Is  an 
announcement  that  a  sale  will  be  without  reserve,  or  will  be 
made  to  the  highest  bidder,  an  offer  of  a  contract  with  the 
highest  bona  fide  bidder,  and  accepted  by  his  bid  f  (2)  When 
an  auctioneer,  acting  for  an  undisclosed  principal,  makes  such 
an  announcement,  does  he  thereby  offer  to  contract  person- 
ally! Although  technically  Warlow  v.  Harrison  may  not 
have  been  an  actual  decision  upon  these  points,  yet  there  was 
the  strongest  intimation  of  opinion  in  the  affirmative  on  both 
points  on  the  part  of  three  judges,  from  which  the  other  two 
did  not  dissent,  and  the  case  has  been  subsequently  treated  as 
actually  deciding  them.  On  the  second  point,  however,  the 
personal  liability  of  the  auctioneer  acting  for  an  undisclosed 
principal,  the  case  was  doubted  by  Cockbum,  C.  J.,  and  Shee, 
J.,  in  Mainprice  v.  Westley^  6  Best  &  S.  420,  because  the 
employment  of  an  auctioneer  necessarily  involves  the  char- 
acter of  agent  only,  and  therefore,  prima  facie,  he  does  not 

contract  personally As  pointed  out  by  a  learned  writer 

[Pollock  on  Contracts,  pp.  17,  19],  Warlow  v.  Harrison  in- 
volves the  theory  that  bidding  at  an  auction,  advertised  to  be 
without  reserve  is  not,  as  in  other  cases,  a  mere  offer,  but  a 
conditional  acceptance;  the  condition  being  that  no  higher 
bidder  presents  himself .  But  this  theory  cannot  hold  *^^  good 
under  section  58  (2)  of  the  code,  as  the  sale  is  not  complete 
until  the  fall  of  the  hammer,  so  that  until  then  neither  party 
is  bound.  Yet,  when  once  the  goods  are  put  up,  there  may, 
perhaps,  be  an  implied  contract  not  to  withdraw  them";  cit- 
ing Johnston  v.  Boyes  (1899),  2  Ch.  73. 

In  commenting  on  Warlow  v.  Harrison,  Sir  Frederick  Pol- 
lock says  that  "the  opinions  expressed  by  the  judges,  there- 
fore, are  not  equivalent  to  the  actual  judgment  of  a  court  of 
error,  and  have  been  in  fact  regarded  with  some  doubt  in  a 
later  case  where  the  court  of  queen's  bench  decided  that  at  all 
events  an  auctioneer  whose  principal  is  disclosed  by  the  condi- 
tions of  sale  does  not  contract  personally  that  the  sale 
shall  be  without  reserve":  Pollock  on  Contracts,  Williston's 
ed.,  p.  18,  citing  Mainprice  v.  Westley,  6  Best  &  S.  420.  It 
is  now  settled  that  the  fact  of  disclosure  or  nondisclosure  of 
the  principal  is  immaterial:  Woolfe  v.  Home  (1877),  L.  B. 
2  Q.  B.  D.  355;  Rainbow  v.  Howkins  (1904),  2  K,  B.  322. 
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Sale  of  goods  act  of  1893  (Stats.  56  &  57  Victoria,  c.  71), 
section  58  (2),  provides  that  ^^  ....  (2)  a  sale  by  auction  is 
complete  when  the  auctioneer  announces  its  completion  by  the 
fall  of  the  hammer,  or  in  other  customary  manner.  Until 
such  announcement  is  made  any  bidder  may  retract  his  bid." 
It  was  held  in  the  Scotch  case  of  Fenwick  v.  MacDonald 
(1904),  6  F.  (Ct  of  Sess.)  850,  that,  whatever  may  have  been 
the  law  formerly,  this  statute  entitles  a  bidder  to  withdraw 
his  bid  at  any  time  before  the  fall  of  the  hammer,  and  the 
vendor  must  be  equally  free  to  withdraw  his  offer  to  sell, 
because  one  party  cannot  be  bound  while  the  other  is  free. 
But  in  the  recent  case  of  McManus  vs.  Fortescue  (1907),  2 
Ei.  B.  1,  some  support  was  again  given  to  Warlow  v.  Harrison. 
It  appeared  that  the  property  was  actually  knocked  down  to 
the  highest  bidder  at  a  price  below  the  reserve,  and  it  was 
held  that  the  bidder  had  no  right  of  action  against  the  auc- 
tioneer, either  for  breach  of  duty  or  for  refusing  to  sign  a 
memorandum  or  otherwise  complete  the  contract,  or  for  breach 
of  warranty  of  authority  to  accept  the  bid.  Lord  Justice 
Cozens-Hardy,  in  agreeing  with  this  disposition  of  the  case, 
said:  "I  am  of  the  same  opinion,  and  I  only  desire  to  add  one 
remark.  This  action  was  really  launched  on  the  lines  of  War- 
low  V.  Harrison,  but  in  my  opinion  the  attempt  to  set  up  an 
analogy  between  the  two  cases  fails.  The  exchequer  chamber 
had  there  to  consider  a  case  in  which  the  sale  was  *^^  adver- 
tised to  be  without  reserve,  and  the  auctioneer  was  sued  by  a 
man  who  claimed  to  be  the  highest  bidder ,  the  only  bid  over- 
topping his  being  that  of  the  vendor.  The  court  said  that 
the  defendant,  the  auctioneer,  might  be  liable  on  the  ground 
that  he  had  contracted  that  the  sale  was  to  be  without  reserve 
and  had  broken  that  contract.  Here  the  contract  between 
the  parties  is  subject  to  the  reserve,  and  that  contract  has  not 
been  broken,  and  consequently  the  plaintiff  has  no  cause  of 
action." 

The  Canadian  cases  of  McAlpine  v.  Young,  2  Ch.  Cham. 
(Ont.)  85,  and  O'Connor  v.  Woodward,  6  Pr.  (Ont.)  223, 
seem  to  approve  the  doctrine  of  Warlow  v.  Harrison;  but 
Holder  v.  Jackson,  11  U.  C.  C.  P.  543,  is  to  the  contrary.  The 
plaintiff  there  rested  his  claim  on  the  theory  that  an  auc- 
tioneer at  a  public  auction  must  receive  the  bid  of  any  person 
present  and  does  a  wrong  to  any  person  whose  bid  he  refuses 
to  receive.  After  conceding,  on  the  authority  of  Warlow  v. 
Harrison,  that,  when  the  sale  is  advertised  to  be  without  re- 
serve, the  auctioneer  cannot  receive  a  higher  bid  on  the  behalf 
of  the  owner  to  the  prejudice  of  the  preceding  bidder,  the 
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laid:  "But  in  Buch  a  sale  as  is  stated  in  this  count,  I 
understand  on  what  groimd  any  person  can  claim  as 
t  to  be  allowed  to  bid — to  offer  to  become  a  porohaser. 
be  going  beyond  any  aatbohty  I  have  Been  to  bold  tbat 
ding  an  auction  under  sacb  circumstances  there  is  an 
i  duty  or  contract  to  deal  with  any  person  who  presents 
t  and  that  the  auctioneer,  with  due  regard  to  his  re- 
>ilitie8  to  his  principal  has  not  a  right  to  refuse  to  deal 
ay  particular  person.  The  principal  might  refuse  from 
aprice  to  sell  to  A,  B,  or  C,  and  might  direct  the  auc- 
'  to  refuse  to  sell  to  certain  parties;  and  I  ean  see  no 
why  the  auctioneer  (the  agent)  is  bound  by  law  to 
offers  or  bids,  any  more  than  his  principal  wonld  be": 
dl  T.  Wakefield,  6  U.  C.  Q.  B.,  0.  S.,  178. 
Ii«  United  States  a  distinetion  has  sometimes  been  made 
n  ordinary  private  and  judicial  and  official  sales,  but 
ly  difference  seema  to  be  that  the  latter  may  require 
proval  of  the  court:  Clifford,  J.,  in  Blossom  v.  Mil- 
e  &  C.  E.  R.  Co.,  3  Wall.  196,  18  L.  ed.  43. 
>orryoUes  v.  Mossy,  2  La.  504,  the  court  approved  the 
ated  by  Chancellor  Kent  (2  Kent's  Commentaries,  537), 
bid  is  no  more  than  an  ****  offer  on  one  side  which  is 
iding  until  accepted  by  the  auctioneer ;  but  the  decision 
Bted  OQ  the  construction  of  a  provision  of  the  Louisiana 

Newman  v.  Vonderheide,  H  Week.  Law  Bui.  (Ohio) 
was  said  that  "when  property  offered  at  public  auction 
idrawn  before  the  acceptance  of  a  bid,  there  is  no  con- 
•{  sale,  and  the  highest  bidder  cannot  compel  a  convey- 
y  an  action  for  specific  performance,  or  obtain  damages 
'usal  to  convey." 

er  V.  Baynard,  2  Houst.  559,  83  Am.  Dec.  168,  and 
ell  V.  Gumey,  16  E.  I.  78,  13  Atl.  113,  both  cases  of 
;,  give  some  support  to  the  doctrine  of  Warlow  v.  Har- 
In  the  latter  it  was  held  that  the  vendor  cannot  hold 
Ider  when  the  price  has  been  run  up  by  means  of  puffing, 
atement  of  the  court  that  "an  offer  to  sell  at  auction 
iffer  to  sell  to  the  highest  bidder,  and  every  bid  is  an 
te  acceptance,  entitling  the  bidder  to  the  property  of- 
if  it  turns  out  to  be  the  highest,  and  there  is  no 
ion  OB  either  side  before  the  hammer  falls,"  must  be 
1  connection  with  the  facts  of  the  ease  which  was  under 
sration. 

lor  V.  Harnett,  26  Misc.  Eep,  362,  55  N.  T.  Supp.  988, 
that  an  auctioneer  has  the  right  to  refuse  to  accept  a 
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bid  which  is  a  trifling  adyance,  where  the  sum  offered  is  not 
commensurate  with  the  actual  known  value  of  the  property. 
In  the  course  of  the  decision  the  court  said:  ''Their  clidm  is 
that,  as  a  matter  of  law,  where  an  auctioneer  advertises  a  sale 
at  public  auction,  and  in  response  to  this  invitation  bidders 
attend,  an  implied  contract  arises  between  them  that  the  prop- 
erty will  be  knocked  down  to  the  highest  bidder,  for  a  breach 
of  which  an  action  will  lie  against  him  at  the  suit  of  such 
bidder.  There  is  no  case  in  this  state  which  is  directly  in 
point  with  the  proposition  advanced.  The  question,  however, 
seeins  to  have  been  determined  in  England  in  the  case  of 
Warlow  V.  Harrison,  29  L.  J.,  N.  S.,  18,  in  the  exchequer 
chamber,  on  error  from  the  queen's  bench.  There  it  was 
held,  as  the  headnote  expresses  it,  that  if  the  auctioneer 
inserts  in  the  conditions  of  a  sale  by  auction  that  the  prop- 
erty is  to  be  sold  'without  reserve,'  he  by  so  doing  contracts 
with  the  highest  bona  fide  bidder  that  the  sale  shall  be  without 
reserve;  and  the  contract  is  broken  if,  during  the  auction,  a 
bid  is  made  by  or  on  behalf  of  the  owner  of  the  property  sold, 
'^^  and  in  such  case  the  auctioneer  is  liable  to  an  action  at 
the  suit  of  the  highest  bona  fide  bidder." 

It  has  been  held  that  the  highest  bidder  at  a  judicial  sale 
is  entitled,  as  a  matter  of  law,  to  the  property:  State  v. 
Johnston,  2  N.  C.  293 ;  McLeod  v.  McCall,  48  N.  C.  87 ;  Gil- 
bert V.  Watts-De  Golyer  Co.,  169  111.  129,  61  Am.  St.  Rep. 
154,  48  N.  E.  430;  Morton  v.  Moore,  4  Ky.  Law  Rep.  717. 
But  the  decided  weight  of  authority  is  otherwise:  Enox  v. 
Spratt,  19  Fla.  817;  Rogers  &  Baldwin  H.  Co.  v.  Cleveland 
B.  Co.,  132  Mo.  442,  53  Am.  St.  Rep.  494,  34  S.  W.  57,  31  L. 
R.  A.  335 ;  Davis  v.  McCann,  143  Mo.  172,  44  S.  W.  795.  See, 
also,  Keightley  v.  Birch,  3  Camp.  521. 

Blossom  V.  Milwaukee  &  C.  R.  R.  Co.,  3  Wall.  196,  18  L.  ed. 
43,  holds  that  the  highest  bidder  at  a  judicial  sale  at  public 
auction,  whose  bid  has  not  been  accepted,  cannot  require  that 
the  sale  be  confirmed  to  him.    Mr.  Justice  Clifford  said: 

"Biddings  at  an  auction,  says  Mr.  Addison,  are  mere  offers, 
which  may  be  retracted  at  any  time  before  the  hammer  is 
down  and  the  offer  has  been  accepted :  Addison  on  Contracts, 
ed.  1857,  26.  Leading  case  upon  that  subject  is  that  of  Payne 
V.  Cave,  3  Term  Rep.  148,  where  it  was  expressly  held  that 
every  bidding  at  an  auction  is  nothing  more  than  an  offer 
on  one  side  until  it  has  received  the  assent  of  the  auctioneer 
as  the  agent  of  the  owner.  Supreme  court  of  Pennsylvania 
held,  in  the  case  of  Fisher  v.  Seltzer,  23  Pa.  308,  62  Am.  Dec. 
335,  that  a  bidder  at  a  sheriff's  sale  has  a  right  to  retract  his 
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bid  before  the  property  is  struck  down  to  him,  and  that  the 
sheriff  has  no  right  to  prescribe  conditions  which  will  deprive 
him  of  such  a  right.  Express  ruling  was  that  a  bid  at  an 
auction  before  the  hammer  falls  is  like  an  offer  before  accept- 
ance,  and  that  when  the  bid  is  withdrawn  before  it  is  accepted 
there  is  no  contract,  and  that  such  a  bidder  cannot  be  regarded 
in  any  sense  as  a  purchaser.  Rule,  as  laid  down  in  the  last 
edition  of  Story  on  Sales,  is  substantially  the  same  as  that 
adopted  in  the  preceding  case.  Speaking  of  ordinary  sales 
at  an  auction,  the  author  says  that  the  seller  may  withdraw 
the  goods  or  the  bidder  may  retract  his  bid  at  any.  time  be- 
fore they  are  struck  off,  and  the  reason  assigned  for  the  rule 
is,  that  so  long  as  the  final  consent  of  both  parties  is  not 
signified  by  the  blow  of  the  hammer  there  is  no  mutual  agree- 
ment to  a  definite  proposition:  1  Sugden  on  Vendors  and 
Purchasers,  25.  But  as  soon  as  the  hammer  is  struck  down, 
says  the  same  author,  '^^  the  bargain  is  considered  concluded, 
and  the  seller  has  no  right  afterward  to  accept  a  higher  bid 
nor  the  buyer  to  withdraw  from  the  contract:  Rutlidge  v. 
Grant,  4  Bing.  653;  Cook  y.  Oxley,  3  Term  Bep.  654;  Adams 
▼.  Lindsell,  1  Bam.  &  Aid.  681;  Story  on  Sales,  461.  Same 
rules  preyail  upon  a  sale  under  common-law  process  as  in  other 
cases  of  sales  at  public  auction,  so  far  as  respects  the  question 
now  before  the  court.  Until  the  property  is  actually  struck 
off  to  the  bidder  he  may  withdraw  his  bid  as  a  mere  offer  or 
proposition. 

^  Judicial  sales  made  under  the  decretal  orders  of  courts  of 
chancery  are  also,  in  this  country,  governed  substantially  by 
the  same  rules,  except  that  such  sales  are  usually  made  by  the 
marshal,  or  master  in  chancery  acting  as  an  ofificer  of  the 
court,  ....  and  subject  to  the  power  of  the  court  to  set  the 
sale  aside  for  good  cause  shown,  or  open  it  at  any  time  before 
it  has  been  confirmed,  if  the  circumstances  of  the  case  require 
the  exercise  of  that  power.  .... 

'^  Subject  to  those  qualifications,  and  perhaps  some  others 
which  need  not  be  noticed,  the  question  of  sale  or  no  sale, 
when  it  arises  under  a  state  of  facts  such  as  are  exhibited  in 
this  record,  may  be  fully  tested  by  substantially  the  same 
rales  as  those  which  apply  in  cases  of  sales  under  common- 
law  process,  or  in  other  cases  of  sales  at  public  auction. 
Tested  by  those  rules,  it  is  clear  to  a  demonstration  that  there 
was  no  sale  of  the  mortgaged  premises  in  this  case,  because 
the  property  was  never  struck  off  to  the  appellant,  nor  was 
his  bid,  by  act  or  word,  or  in  any  manner,  ever  accepted  by 
the  seller,  and  the  record  shows  that,  at  the  hearing  in  the 
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eonrt  below,  nothing  of  the  kind  was  pretended  by  the  appel- 
lant. Insteack  of  setting  np  that  pretense,  his  complaint  was 
that  the  marshal  erred  in  refusing  to  accept  his  bid,  which, 
if  possible,  is  less  defensible  npon  the  facts  and  circnmstances 
of  the  case  than  the  theory  of  the  sale  and  purchase." 

In  Boyd  v.  Greene,  162  Mass.  566,  39  N.  B.  277,  an  auction 
sale  of  certain  real  estate  had  been  adyertised  to  take  place 
without  reserve.  The  plaintiff  bid  seventeen  hundred  and 
twenty-five  dollars  for  the  property,  and  the  auctioneer  told 
him  that  if  he  would  bid  seventeen  hundred  and  fifty  dollars 
the  property  would  be  knocked  down  to  him.  The  bid  was 
made;  but  the  auctioneer,  after  consulting  vrith  the  owner, 
then  announced  that  the  property  would  not  be  sold  for  seven- 
teen hundred  and  fifty  dollars.  After  referring  to  Warlow  v. 
Harrison  and  the  other  English  cases  in  which  it  had  been 
cited,  the  court  said:  **The  case  at  bar  is  not  an  •*■  action 
to  recover  for  the  trouble  and  expense  of  attending  the  auc- 
tion under  the  inducement  held  out  by  the  defendant  in  the 
advertisement:  See  Harris  v.  Nickerson  (1873),  L.  R.  8  Q. 
B.  286.  It  is  an  action  to  recover  damages  because  the  defend- 
ants, through  their  agent,  the  auctioneer,  did  not  sell  the 
property  to  the  plaintiff,  and  did  not  do  what  was  necessary 
to  make  a  valid  sale  of  the  property  to  him,  as  they  had 
agreed  to  do."  The  court  held  that,  even  if  the  conversation 
between  the  auctioneer  and  bidder  did  amount  to  a  contract, 
it  was  unenforceable,  because  within  the  statute  of  frauds: 
White  V.  Dahlquist  Mfg.  Co.,  179  Mass.  427,  60  N.  E.  791. 

The  recent  case  of  McPherson  Bros.  Co.  v.  Okanogan  Co., 
45  Wash.  285,  88  Pac.  199,  9  L.  R.  A.,  N.  S.,  748,  is  very  like 
the  one  at  bar.  The  county  advertised  property  for  sale  at 
public  auction  to  the  highest  and  best  bidder.  The  complaint 
alleged  that  the  plaintiff  was  the  highest  and  best  bidder,  and 
that  the  defendant  refused  to  knock  down  the  property  to  it, 
and  demanded  that  the  defendant  be  required  to  convey  the 
property  to  it.  A  demurrer  to  the  complaint  was  sustained. 
On  the  appeal  the  appellant  contended  that,  since  its  bid  for 
the  property  when  it  was  offered  for  sale  was  the  highest  and 
best  bid,  it  was  the  duty  of  the  auctioneer  to  strike  off  the 
property  to  it,  and  that  the  failure  so  to  do  could  not  affect  its 
right  to  have  the  sale  completed.  After  citing  Blossom  v. 
Milwaukee  &  C.  R.  R.  Co.,  3  Wall.  196,  18  L.  ed.  43,  and  other 
cases,  the  court  said :  **  Measured  by  the  tests  thought  suflBcient 
in  these  cases,  the  offer  to  sell  the  property  and  a  bid  therefor 
by  the  appellant  did  not  create  a  contract  of  sale  between  the 
county  and  the  appellant,  nor  his  bid  accepted,  and  there 
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being  no  contract  of  sale  between  the  parties,  there  is  no  con- 
tract capable  of  being  specifically  enforced."  It  was  also  held 
that  the  officer  making  the  sale  was  clothed  with  a  certain  discre>- 
tion  as  to  refusing  a  bid,  when  in  his  judgment  it  was  not  made 
in  good  faith  or  was  made  in  such  a  sum  as  would  amount  to 
a  yirtual  sacrifice  of  the  property.  To  the  same  effect  is 
Warehime  v.  Graf,  83  Md.  98,  34  Atl.  364,  which  held  that  the 
contract  was  hot  complete  until  the  property  was  knocked 
down  to  the  highest  bidder. 

In  Ives  V.  Tregent,  29  Mich.  390,  Mr.  Justice  Cooley  said: 
''The  assignees  had  pnt  an  auctioneer  in  charge  of  the  sale, 
and  must  be  understood  to  authorize  him  to  speak  for  them. 
When  he  accepts  a  bid  ***  and  knocks  down  the  property,  a 
bargain  is  closed."  Tillman  v.  Dunman,  114  Oa.  406,  88  Am. 
St.  Bep.  28,  40  S.  E.  244,  57  L.  B.  A.  784,  holds  that  it  is 
the  right  of  an  executor  offering  land  at  sale  at  public  auction 
to  withdraw  the  same  at  any  time  before  the  hammer  falls, 
which,  of  course,  could  not  be  done  if  the  contract  was  com- 
plete when  the  bid  was  made. 

The  earnestness  with  which  the  respondent  contends  that 
the  trial  court  was  right  in  holding  that  tiie  contract  was 
complete  when  the  bid  was  made,  conditional  on  there  being 
no  higher  bid,  has  induced  ns  to  make  a  somewhat  extended 
examination  of  the  authorities.  The  result  discloses  the  fact 
that  there  has  been  running  through  some  of  the  English  cases 
a  recognized,  but  never  applied,  principle  which  would  sus- 
tain the  right  of  action  in  such  a  case  as  the  present.  But  all 
the  cases  in  which  the  doctrine  is  recognized  were  decided  on 
other  grounds.  No  substantial  support  for  the  doctrine  is 
found  in  the  American  cases.  It  is,  in  fact,  utterly  irrecon- 
cilable with  principles  which  are  universally  recognized. 

Mutuality  is  an  essential  element  of  a  contract.  One  party 
thereto  cannot  be  bound,  and  the  other  remain  free.  If  the 
announcement  of  an  auction  is  an  offer  to  sell  to  the  highest 
good-faith  bidder,  and  the  contract  is  closed  when  the  bid  is 
made,  both  the  vendor  and  the  vendee  must  be  bound  thereby. 
But  it  i»  conceded  by  all  the  authorities  that  the  bidder  may 
withdraw  his  bid  at  any  time  before  the  hammer  falls,  and 
this  means  necessarily  that  the  bid  is  a  mere  offer  which  is 
not  binding  until  accepted:  Grotenkemper  v.  Achtermeyer, 
74  Ky.  222 ;  Hibemia  S.  &  L.  Soc.  v.  Behnke,  121  Gal.  339, 
53  Pac.  812 ;  Fisher  v.  Seltzer,  23  Pa.  308,  62  Am.  Dec.  335 ; 
Dunham  v.  Hartman,  153  Mo.  625,  77  Am.  St.  Bep.  741,  55 
S.  W.  233 ;  Payne  v.  Cave,  3  Term  Bep.  148 ;  Blossom  v.  Mil- 
waukee &  C.  B.  B.  Co.,  3  Wall.  196,  18  L.  ed.  43 ;  1  Hakbury 


478  American  State  Bepobts,  Vol.  131.         [Minn. 

on  Laws  of  Eng^land,  sec.  1039 ;  1  Dart  on  Vendor  and  Pnr- 
chaser,  200;  1  Benjamin  on  Sales,  5th  Eng.  ed.,  p.  66;  Story 
on  Sales,  4th  ed.,  sec.  461 ;  Baker  on  Sales,  sec.  550 ;  Bateman 
on  Auctions,  sec.  30;  1  Warvelle  on  Vendors  and  Purchasers^ 
sec.  247;  note  to  Tillman  v.  Dunman,  57  L.  E.  A.  784;  4  CJyc 
1044 ;  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  501 ;  1  Sugden 
on  Vendors  and  Purchasers,  14th  ed.,  21 ;  Williams  on  Vendors 
and  Purchasers,  19 ;  Auctions  and  Auctioneers;  8  South.  Law 
Rev.  555.  English  sales  of  goods  act  of  1893,  section  58  (2), 
expressly  provides  that  every  bidding  being  but  an  offer  on 
one  side,  which  is  binding  ^^^  on  neither  until  assented  to. 
Similar  provisions  are  found  in  the  statutes  of  California 
(Civil  Code,  sec.  1794)  and  North  Dakota  (Revised  Codes  of 
1905,  section  5438). 

On  principle  and  authority  the  correct  rule  is  that  an  an- 
nouncement that  a  person  will  sell  his  property  at  public 
auction  to  the  highest  bidder  is  a  mere  declaration  of  intention 
to  hold  an  auction  at  which  bids  will  be  received ;  that  a  bid 
is  an  offer  which  is  accepted  when  the  hammer  falls,  and  nntil 
the  acceptance  of  the  bid  is  signified  in  some  manner  neither 
party  assumes  any  legal  obligation  tothe  other.  At  any  time 
before  the  highest  bid  is  accepted,  the  bidder  may  withdraw 
his  offer  to  purchase  or  the  auctioneer  his  offer  to  sell.  The 
owner's  offer  to  sell  is  made  at  the  time  through  the  auctioneer, 
and  not  when  he  advertises  the  auction  sale.  A  merchant 
advertises  that  on  a  certain  day  he  will  sell  his  goods  at  bar- 
gain prices;  but  no  one  imagines  that  the  prospective  pur- 
chaser, who  visits  the  store  and  is  denied  the  right  to  purchase, 
has  an  action  for  damages  against  the  merchant  He  merely 
offers  to  purchase,  and  if  his  offer  is  refused,  he  has  no 
remedy,  although  he  may  have  lost  a  bargain,  and  have  in- 
curred expense  and  lost  time  in  visiting  the  store.  The 
analogy  between  such  a  transaction  and  an  auction  is  at  least 
close.  As  the  advertisement  in  this  case  was  a  mere  statement 
of  intention  to  offer  the  property  for  sale  at  public  auction 
to  the  highest  bidder,  the  respondent's  bid  did  not  complete 
either  a  contract  of  sale  or  a  contract  to  make  a  sale. 

The  .question  of  the  application  of  the  statute  of  fraud? 
has  been  fully  argued ;  but  it  disappears  from  the  ease  when 
we  reach  the  conclusion  that  no  contract  of  any  kind  was 
entered  into  between  the  parties. 

The  order  is  therefore  reversed,  with  directions  to  ent^ 
judgment  for  the  defendant 
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L  Bid  Dy  OwnOT,  4BQ. 

b  Bid  hj  AnctlonaoT,  4SB. 

.  Bid  1)7  Agant,  486. 

;  OUUlns  Bida  and  Stifling  Oompetltion.  48Q. 

L.  PiUBn£  tud  By-Uddlnic,  488. 

i.  Aecaptanca  or  Bejection  of  Bids,  iQl. 

.  Dlapntad  Bid,  492. 

L  TOtlidxaval  of  Bid  or  of  Prwart?,  492. 

L  Entry  of  Hsmorandtun  of  Sala,  ii>-z. 

u  Baopmlng  Salo,  493. 

L  B«iala  npon  Dafanlt  of  PnrcIiaEer,  im. 

Khta,  Lla.1>lUtleB  ftnd  Bamodlaa  of  B.iyer  and  Scllei. 

k.  Fusing  of  Title  to  Bnyei,  194. 

t.  Iilan  of  SeUai  and  DellTary  to  Buyer,  494. 

I.  Deposit  of  Bamast-monay  or  f  a^t  Fayment,  194. 

L  Faymant  or  Sacnrlty,  495. 

L  Wairanttas,  496. 

'.  Baadsslon  fey  Bnyar,  496. 

[.  Basclflslon  liy  Bailer,  497. 

I.  BeacUslon  liy  AncUoneei,  497. 

L  Bacovery  of  Damages  by  Seller,  4U7. 

.  Bpedflo  Perfoimance,  497. 

glita  and  UaUIltlea  of  Ancttoneer, 

I.  Uglit  to  Boa  for  Price  or  Goods,  498. 

).  LUbiUty  to  Bailer,  498. 

■,  LlabUlty  to  Buyer,  499. 

L  Uability  Wlien  Fiincipal  UndlEcloscd,  409- 

I,  Liability  to  Tme  Owner— Sale  oi   Stolen  Gooda,  SOO. 

:.  Liability  to  OantioHment,  600, 

mpensatlon  and  Lien  of  Anctlmieer 

k  Biglit  to  Fees  or  Commissions,  &ni, 

>,  Allowance  for  Expenses  and  DlBburro incuts,  501. 

s.  Action  to  Becover  Oompenaatlon,  Ml. 

L  Lien  for  Oompens&Mon,  601. 

I,  i>eflnltlon  of  Tenns. 
►f  Auction. — An  aoetion  is  a  pnbhc  sEile  of  property  to  tie 
.  bidder:  Baiaell  v.  Miner,  61  Barti.  S31;  a  snle  by  cousci'ulive 
f,  intended  to  reacli  the  bighest  price  of  the  srtielB  by  com- 
a  for  it:  HiWer  t.  Hoag,  1  Watta  &  S,  5r^2.  An  Hiictkm  is  e 
eompetiUTe  sale:  CrandaU  t.  SUle,  £3  Ohio  til.  lii'j   or,  more 
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particularly  defined,  a  aale  by  anetion  is  a  sale  by  pnblic  outcry  to  the 
highest  bidder  on  the  spot:  Cal.  Ciy.  Code,  1792.  Offering  property 
at  a  certain  high  price  and  then  gradually  lowering  the  price  nntil 
some  one  accepts  the  offer  is  an  aaction  sale,  and  the  person  condnet- 
ing  it  is  an  auctioneer.  A  sale  of  this  sort,  which  is  by  a  deerease 
of  price  instead  of  an  increase  in  the  bids,  has  been  styled  a  Dutch 
auction:  Village  of  Deposit  ▼.  Pitts,  18  Hun,  475;  Anderson  t.  Wis- 
consin Cent.  By.  Co.,  107  Minn.  296,  ante,  p.  462,  120  N.  W.  39^  20 
L.  B.  A.,  N.  8.,  1133;  Crandall  ▼.  State,  28  Ohio  St.  479. 

b.  Of  Auctioneer. — ^An  auctioneer  is  a  person  who  sells  at  auction: 
Bussell  ▼.  Miner,  61  Barb.  534.  He  has  been  defined  as  one  who  sells 
property  for  another  at  public  auction  on  commission  or  for  recom- 
pense: Thomas  y.  Kerr,  8  Bush,  619,  96  Am.  Dec.  262;  but  it  has 
been  affirmed  that  one  who  sells  his  own  goods  at  public  auction 
is  an  auctioneer  within  the  meaning  of  an  ordinance  requiring  persons 
who  exercise  the  business  of  an  auctioneer  to  be  licensed:  City  of 
Oo&hen  ▼.  Kern,  63  Ind.  468,  30  Am.  Bep.  234.  And  clearly  it  would 
seem  that  one  would  not,  as  a  rule,  lose  his  quality  as  auctioneer 
merely  because  the  goods  are  his;  yet  in  such  a  case  he  would  have 
an  interest  so  adverse  to  the  buyer  that  he  could  not  bind  him  as 
his  agent:  Bent  y.  Cobb,  75  Mass.  (9  Gray)  397,  69  Am.  Dee.  295. 

n.    Authority  and  Agency  of  Auctioneer. 

a.  Representation  of  Seller  and  Buyer  in  Gtoneral. — An  auctioneer 
employed  by  the  owner  of  property  to  sell  it  is  primarily  his  agent. 
In  fact,  he  is  exclusively  the  agent  of  the  owner  up  to  the  time  when 
he  knocks  down  the  property  to  the  highest  bidder.  But  upon  the 
fall  of  the  hammer  he  also  becomes  the  agent  of  the  buyer,  and  from 
that  time  to  the  consummation  of  the  sale  he  is  the  agent  of  both 
seller  and  buyer,  concluding  the  purchase,  binding  both  parties,  and 
signing  the  memorandum  of  the  transaction  which  takes  the  ease  out 
of  the  operation  of  the  statute  of  frauds.  These  rules  seem  to  be  the 
same  whether  the  property  sold  is  personal  or  real:  See  the  note  to 
Thomas  v.  Kerr,  96  Am.  Dee.  270;  O'Sullivan  v.  Overton,  56  Conn. 
102,  14  Atl.  300;  McMillan  v.  Harris,  110  Qa.  72,  78  Am.  St.  Bep.  93, 
35  S.  £.  334,  48  L.  B.  A.  345;  Doty  v.  WUder,  15  HI.  407,  60  Am. 
Dec.  756;  O'Donnell  v.  Leeman,  43  Me.  158,  69  Am.  Dec.  54;  Ives  v. 
Tregent,  29  Mich.  390;  Dawson  v.  Miller's  Admr.,  20  Tex.  171,  70 
Am.  Dec.  380;  Morgan  v.  Darragh,  39  Tex.  171;  Walker  v.  Herring, 
21  Gratt.  678,  8  Am.  Bep.  616.  But  the  rule  that  the  auctioneer  can 
bind  the  purchaser  in  making  the  memorandum  of  sale  does  not  apply 
where  the  auctioneer  himself  is  the  owner  of  the  goods  being  sold, 
for  in  such  case  he  is  not  a  disinterested  party:  Bent  y.  Cobb,  9 
Gray,  397,  69  Am.  Dec.  295. 

b.  Termination  of  Authority. — The  authority  of  an  auctioneer 
terminates  when  the  sale  is  closed.  After  the  sale,  unless  specially 
authorized,  he  cannot  rescind  or  vary  the  contract,  or  bind  the  pur* 
chaser  by  an  entry  or  deal  with  him  as  to  the  terms  on  which  the 
title  is  to  be  made:  Craig  y.  Godfrey,  1  Cal.  415,  54  Am.  Dec.  299] 
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McKiernan  y.  Yalleati,  23  B.  I.  501,  51  Atl.  102.  The  authority  of 
the  anetioneer  to  bind  the  parties  hj  his  memorandum  must  ordinarily 
be  exercised  at  the  time  of  the  sale,  or  at  least  within  a  reasonable 
time  thereafter.  He  eannot  bind  the  vendor  by  a  memorandum  signed 
some  time  after  the  sale  and  after  his  authority  has  been  revoked 
by  the  vendor  to  the  knowledge  of  the  vendee:  Schmidt  ▼.  Quinzel, 
55  N.  J.  Eq.  792,  38  AtL  665;  nor  can  he  bind  the  vendee  by  a  mem- 
orandum made  after  the  latter  has  withdrawn  his  bid:  Dunham  v. 
Hartman,  153  Mo.  625,  77  Am.  St.  Bep.  741,  55  S.  W.  233.  It  is  to  be 
noted  in  this  connection,  however,  that  the  agency  of  the  auctioneer 
is  more  extensive  and  of  a  longer  duration  for  the  vendor  than  for 
the  vendee.  As  to  the  vendor,  the  agency  usually  commences  prior 
to  the  date  of  the  sale,  he  having  charge  of  the  proceedings  leading 
op  thereto;  moreover,  the  agency  for  him  usually  continues  some  time 
after  the  auction  to  the  actual  consummation  of  the  sale.  But  the 
agency  of  the  auctioneer  for  the  vendee  exists  only  at  the  time  of 
the  bid,  and  his  authority  to  represent  and  bind  the  vendee  must  be 
exercised  contemporaneously  with  the  sale:  White  v.  Dahlquist  Mfg. 
Co.,  179  Mass.  427,  60  N.  E.  791;  Pinckney  v.  Hagadorn,  1  Duer,  89. 
To  quote  from  the  opinion  of  the  Massachusetts  court  in  the  above 
case:  "While  it  is  said  that  an  auctioneer  is  the  agent  of  both  seller 
and  purchaser  for  signing  the  contract,  it  does  not  follow  that  his 
agency  for  the  one  is  coextensive  in  its  nature  and  duration  with  that 
for  the  other.  The  word  'auctioneer'  is  sometimes  used  to  designate 
the  crier  who  simply  calls  for  bids  and  strikes  the  bargain  at  an 
auction  sale.  His  connection  with  the  sale  may  begin  with  calling 
for  bids  and  end  with  striking  the  bargain.  If  that  be  the  only  au- 
thority given  him  by  seller  and  purchaser,  it  may  be  said  that  while 
the  power  to  strike  the  bargain  fairly  imports  authority  to  make  his 
work  effectual  by  signing  the  memorandum  necessary  to  bind  the 
parties,  it  also  implies  that  that  act  shall  be  substantially  con- 
temporaneous with  the  sale  and  as  a  part  of  it.  In-  such  a  case  the 
agency  of  the  auctioneer  is  substantially  ended  with  the  auction,  and 
his  authority  to  bind  either  party  by  a  memorandum  would  not  extend 
beyond  that  time.  And  so  far  as  respects  the  purchaser,  the  authority 
of  the  auctioneer  as  a  usual  rule  is  confined  to  the  actual  time  of  the 
auction.  It  is  conferred  by  the  bid  when  accepted,  and  therefore 
begins  with  the  fall  of  the  hammer.  The  technical  ground  is  that  the 
purchaser  by  the  very  act  of  bidding  'calls  upon  the  auctioneer  or 
hia  clerk  to  put  down  his  name  as  the  bidder,  and  thus  confers  an 
authority  on  the  auctioneer  or  clerk  to  sign  his  name,  and  this  is  the 
whole  extent  of  his  authority.'  Such  an  authority  must  be  exercised 
contemporaneously  with  the  sale.  But  primarily  and  actively  the 
auctioneer  as  a  rule  is  the  agent  of  the  seller,  and  as  to  him  his 
•authority  is  generally  more  extensive,  and  may  cover  a  time  both 
before  and  after  the  sale.  Frequently  the  property  is  put  into  his 
bands  for  sale,  and  all  the  details  are  left  entirely  to  him.  He  is 
expected  to  make  all  the  arrangements  by  way  of  public  advertise- 
Am.  St.  Bep.,  Vol.  131—31 
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ment  and  otherwise,  and  to  aet  fully  at  the  sale,  to  receive  the 
deposit  from  the  purchaser  and  to  cany  the  transaction  to  the  end. 
8ach  aathority  from  a  seller  to  an  auctioneer  does  not  end  with  the 
auction  sale,  but  extends  beyond  it,  and  until  it  is  revoked  the 
auctioneer  may  properly  bind  the  seller  by  a  memorandum  signed 
within  a  reasonable  time.  He  does  this  not  simply  because  he  ia  the 
crier  at  the  sale,  but  because  his  agency,  by  the  fair  understanding 
between  him  and  the  seller,  extends  to  the  final  consummation  of  the 
contract,  and  is  not  affected  by  the  fact  that  he  also  acts  aa  crier." 

c  Delegation  of  Anthority« — ^An  auctioneer  cannot  delegate  to 
another  his  authority  to  sell,  yet  he  may  employ  another  to  make  the 
outcry,  use  the  hammer,  enter  the  bids,  and  do  other  acts  incident  to 
the  sale  under  his  immediate  supervision:  Commonwealth  v.  Harnden, 
19  Pick.  482;  Stone  v.  State,  12  Mo.  400;  Johnson  v.  Buck,  35  N.  J.  L. 
338,  10  Am.  Bep.  243;  note  to  Davis  v.  King,  50  Am.  St.  Bep.  115. 

Said  the  court  in  Commonwealth  v.  Harnden,  19  Pick.  482:  ''Special 
trust  and  confidence  is  placed  in  an  auctioneer,  which  he  cannot  dele- 
gate. Tet  this  does  not  require  that  he  should  make  all  the  sales  in 
person.  He  may  employ  all  necessary  and  proper  clerks  and  servants. 
And  in  the  course  of  a  protracted  sale,  he  may  undoubtedly,  without 
a  violation  of  law,  relieve  himself  by  employing  others  to  use  the 
hammer  and  make  the  outcry.  But  this  should  be  done  under  hia 
immediate  direction  and  supervision.  We  do  not  mean  however  by 
this  that  he  must  be  actually  present  during  the  whole  time  of  the 
sale.  An  occasional  absence  would  not  subject  his  servant  or  substi- 
tute to  the  penalties  of  the  statute.  If  the  auctioneer  really  con- 
ducted the  auction  and  made  the  sales,  he  might,  within  his  author- 
ity, call  to  his  aid  such  assistance  as  might  be  needed  to  transact  the 
business  in  a  convenient  and  proper  manner;:  but  he  clearly  could  not 
appoint  deputies,  to  make  sales  at  different  places  and  times  in  his 
absence.  This  would  be  inconsistent  with  his  duty  to  manage  his 
auctions  fairly  and  to  render  under  oath  a  true  account  of  his  sales. 
It  would,  too,  enable  him  to  employ  those  to  carry  on  the  business 
who  might  not  be  deemed,  by  the  proper  authorities,  suitable  persons 
to  be  intrusted  with  the  power." 

d.  Authority  in  Writing. — ^The  authority  of  an  auctioneer  to  sell, 
even  to  sell  land,  need  not  be  in  writing  unless  there  is  a  statute  so 
requiring:  Doty  v.  Wilder,  15  Dl.  407,  60  Am.  Dec.  756;  Yourt  v. 
Hopkins,  24  HI.  326.  But  the  statutes  in  many  jurisdictions  require 
that  the  authority  of  an  auctioneer  to  sell  shall  be  given  by  the 
owner  in  writing:  Beinaeh  v.  Jung,  122  La.  610,  48  South.  124; 
Muffatt  V.  Oott,  74  Mich.  672,  42  N.  W.  149. 

e.  Authority  to  Act  for  Himself. — Since  an  auctioneer  is  the  agent 
of  the  owners  of  the  property,  he  ordinarily  cannot  properly  act  for 
himself  or  for  another  in  bidding  at  the  sale  or  buying  the  property. 
This  follows  from  the  familiar  rule  in  the  law  of  agency  that  an 
agent  cannot  place  himself  in  such  a  position  that  he  may  have  an 
interest  adverse  to  his  principal  or  may  profit  by  the  trust  relation 
existing  between  his  principal  and  himself:  Perkins  v.  Applegate,  27 
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r  Bap.   582,   85   8.   W.   TS3;    Brock   v.   Bice,   27   Giatt.   812; 

T.  Thompson,  11  W.  Va.  113;  V«szi«  t.  WilliamB,  4B  U.  8. 
I  134,  12  L.  «d.  1018. 

tliarltT  to  ABnonnca  and  TUT  Temia  of  Salt.— At  the  time 
:e  appointud  for  the  auetioa,  the  aactionesT  announeei  the 
id  conditiona  nnder  which  the  property  is  to  be  sold,  that  ie, 
;o  which  the  parchaaer  will  become  the  owner  of  the  property  ' 

declared  the  higbeet  bidder:  Kendall  v.  Boyer  (Iowa),  122 
11.  The  auctioneer  may,  with  the  approval  of  his  principal, 
terationa  in  the  written  terme:  Batterfietd  t.  Smith,  33  N.  C. 
dearly  he  has  no  authority,  by  virtue  of  hie  poiition  as 
er,  to  bind  the  buyer  and  seller  by  a  memoranduin  of  any 
ntract  than  the  one  actually  made.  The  reasan  therefor  is 
tie  anctioneer  ae  such  is  a  mere  special  agent,  having  no  gen- 
lority  from  the  parties  to  prepare  and  execute  a  contract  for 
it  any  antbority  founded  only  on  the  sale  he  has  made,  and 
by  law  to  the  duty  to  make  that  sale  binding  by  signing 
n  memorandum  of  it":  Kelly  t.  Holbrook,  191  Mass.  565, 
,  1037. 

iUiOIit7  to  WKlrant. — Auctioneers  ordinarily  have  no  author- 
pt  to  sell;  they  have  no  antbority,  unless  specially  conferred, 
int.  An  express  warranty  made  by  an  auctioneer  does  not 
I  seller  if  he  baa  not  specially  authorized  the  auctioneer  to 
The  latter  baa  no  power,  by  virtue  of  his  position  as 
er,  to  give  a  warranty:  Court  v.  Snyder,  2  Znd.  App.  4J0,  50 

Bep.  247,  2S  N.  E.  718;  Uptoa  v.  Suffolk  County  Uills,  11 
6,  S9  Am.  Dee.  163;  The  Monte  Allegro,  22  U.  8.  (9  Wheat.) 
J.  ed.  174.  In  Blood  v.  Preoch,  9  Gray,  197,  it  is  affirmed 
auctioneer  Is  without  authority  to  bind  an  administrstor  per- 
by  a  warranty  of  the  condition  of  goods  of  the  decedent, 
r,  the  mle  that  an  auctioneer  cannot,  if  not  specially  empow- 
id  his  principals  by  a  warranty  does  not  preclude  him  from 

himself  personally  by  a  warranty:  Scaling  v.  Knollin,  94  111. 
);  Dent  v.  UcQrath,  3  Bush,  174;  Schell  v.  Stephens,  60  Mo. 
ben  T.  Lewia,  20  Misc.  Bep.  S83,  46  N.  Y.  Supp.  426. 
teiMt  DlsqtUlUylng  Anctloneei.— In  case  an  auctioneer  is 
id  in  the  sale,  as  where  he  is  the  owner  of  the  property,  he 
)ind  the  purchasers  by  his  memorandum  of  sale.  "The  chief 
in  support  of  the  rule  that  an  auctioneer  acting  solely  as 
ly  be  the  agent  of  both  parties  to  bind  them  by  his  memo- 
is,  that  he  is  supposed  to  be  a  disinterested  person,  having  no 
Lo  mistake  the  bargain  and  entitled  equally  to  the  confidence 

parties.     But  this  reason  fails  when  be  is  the  party  to   the 

and  the  party  in  interest  alsa";  Bent  v.  Cobb,  9  Qray,  397, 

Dec.  295.  It  has  been  decided  that  the  fact  that  the  aue- 
who  sells  land  belonging  to  a  corporation  is  a  stockholder  and 
f  the  company  does  not  invalidate  the  aale:  Dupuy  v.  Dela- 
s.  Co.,  63  Fed.  680,  distinguishing  Kearney  v.  Taylor,  SS  TJ.  S. 
r.)  404,  14  L.  ed.  787. 
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m.    Condnct  and  Validity  of  Sale. 

a.  AdTvrtlaement  and  Annonncement  of  Temia  of  Sale. — ^Whetber 
a  voluntary  Bale  at  auction  shall  be  preceded  by  advertisement  ii 
optional  with  the  owner:  Eisenhauer  ▼.  Brosnan,  44  La.  Ann.  742,  11 
South.  43;  but  if  an  advertisement  is  published,  it  controls  the 
rights  and  obligations  of  the  parties:  Macartj  v.  New  Orleans  etc 
Co.,  8  Bob.  102;  Maginnis  v.  Union  Oil  Co.,  47  La.  Ann.  1489.  The 
advertisement  may  be  explained  at  the  time  of  the  sale:  Bankin  v. 
Matthews,  29  N.  C.  286;  and  the  owner  is  not  precluded  from  changing, 
at  the  sale,  the  terms  and  conditions  as  previously  published,  for  ha 
may  sell  on  such  terms  as  he  chooses:  Ashcom  y.  Smith,  2  Penr.  Jb  W. 
211,  21  Am.  Dec.  437. 

The  terms  and  conditions  of  the  sale,  publicly  proclaimed,  bind 
b«th  the  seller  and  the  buyer:  Chandler  v.  Morey,  96  lU.  App.  278, 
affirmed  195  Dl.  596,  63  N.  £.  512;  Atkins  ▼.  Howe,  18  Pick.  16; 
Higgins  V.  Delaware  etc.  B.  B.  Co.,  60  N.  Y.  553.  And  the  buyer 
cannot  escape  compliance  with  the  conditions  by  proving  that  be  did 
not  hear  them  when  thus  publicly  announced:  Vanleer  v.  Fain,  6 
Humph.  104.  Yet  the  formal  terms  of  sale,  though  in  writing,  circu- 
lated or  agreed  upon  before  the  sale,  may  be  modified  by  the  auctioneer 
at  the  beginning  of  the  sale,  if  he  is  so  authorised,  but  the  modifica- 
tion should  be  seasonably  made  known  to  the  purchasers:  Kendall  v. 
Boyer  (Iowa),  122  N.  W.  941;  Morton  v.  Waldrhyn,  2  Ky.  (Ky.  Dec) 
112;  New  York  v.  Mason,  9  N.  Y.  St.  Bep.  282. 

The  seller  may  waive  the  terms  of  the  sale  by  not  insisting  upon  a 
compliance  therewith  by  the  buyer:  Burt  v.  Kennedy,  3  Penny.  (Pa.) 
238;  Mitchell  v.  Zimmerman,  109  Pa.  183,  58  Am.  Bep.  715.  On  the 
other  hand,  where  the  buyer  fails  to  comply  with  the  terms  of  the 
sale  in  the  matter  of  settling  for  the  goods  and  giving  a  note  there- 
for, he  cannot  claim  the  benefit  of  the  terms  of  sale  in  an  action 
against  him  for  the  price:  Noah  v.  Pierce,  85  Mich.  70,  48  N.  W.  277. 

A  stipulation  in  the  advertisement  of  an  auction  that  a  building 
to  be  sold  for  cash  shall  be  removed  within  five  days  from  the 
day  of  the  sale  is  a  condition,  and  although  the  price  is  paid  by  the 
purchaser,  still  if  the  building  is  not  removed  before  the  expiration 
of  the  time  limited,  the  sale  is  voidable  at  the  option  of  the  seller: 
Woodward  v.  Boston,  115  Mass.  81.  But  where  the  conditions  of  the 
sale  of  lands  and  buildings  provide  for  the  sale  of  the  buildings 
separately,  the  buildings  to  be  removed  within  thirty  days,  the  pur- 
chaser of  a  building  who  also  purchases  the  lot  on  which  it  stands  is 
not  bound  to  remove  it:  Plume  v.  Small,  5  N.  J.  £q.  460,  650. 

b.  Manner  of  Bidding  in  QeneraL— A  bid  may  be  made  by  words 
spoken  aloud  or  put  in  writing,  by  a  wink  or  nod,  or  in  any  mode  by 
which  the  bidder  signifies  his  willingness  and  intention  to  give  a 
particular  price:  Warehime  v.  Graf,  83  Md.  98,  34  Atl.  364;  Millingar 
V.  Daly,  56  Pa.  245.  But  it  is  improper  to  concert  with  an  auctioneer 
a  private  signal  denoting  a  bid,  for  such  a  scheme  gives  an  advan- 
tage to  one  person  over  the  other  fair  and  open  bidders  at  the  sale: 
Conover  v.  Walling,  15  N.  J.  Eq.  173.    That  a  valid  bid  may  be  made 
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by  letter  by  a  person  not  present  at  the  sale,  see  Tyree  ▼.  Williams, 
3  Bibb,  305,  6  Am.  Dee.  663. 

c  Conditional  Bid. — ^When  a  sale  is  advertised  to  be  on  speciflc 
and  restricted  terms,  any  bid  made  at  the  sale,  not  in  conformity  with 
the  terms  advertised,  is  not  entitled  to  consideration  as  a  bid,  and  the 
crier  is  not  bound  to  notice  it:  Moore  v.  Owsley,  37  Tex.  603. 

d.  Bid  by  Owner. — ^It  is  competent  for  the  seller  at  a  public  sale 
to  fix  a  minimum  price  or  to  reserve  to  himself  the  right  to  bid,  or 
to  employ  another  to  bid  for  him,  but  he  must,  to  render  a  sale  under 
aaeh  eircumstances  valid,  give  fair  notice  of  that  fact,  so  that  no 
one  will  be  misled  or  deceived:  Miller  v.  Baynard,  2  Houst.  559,  83 
Am.  Dee.  168.  But  he  has  no  right  to  bid  at  a  sale  of  his  property 
unless  such  right  is  publicly  reserved;  and  a  sale  at  which  he  secretly 
becomes  a  bidder,  through  the  auctioneer,  with  the  design  of  en- 
hancing the  price  of  the  property  sold,  is  invalid:  Baham  v.  Bach,  13 
La.  287,  33  Am.  Dec.  561.  "The  owner,  vendor,  seller,  or  person  in- 
terested in  the  sale,  whatever  we  may  call  him,  that  is,  the  person 
who  has  directed  the  auctioneer  to  sell  the  property  and  who  will  be 
eompelled  to  make  good  to  the  bidder  the  acceptance  of  a  bid  by 
the  aactioneer,  is  not  allowed  to  secretly  bid  at  the  sale.  He  may 
bid,  however,  if  public  notice  be  given  of  the  fact,  so  that  other 
bidders  may  know  that  they  are  coming  into  competition  with  the 
person  who  has  control  of  the  sale.  The  mere  fact  that  a  person  is 
pecuniarily  interested  in  property  which  is  being  sold  at  auction  does 
not  preclude  him  from  becoming  a  bidder;  and  this  is  true  of  judicial 
sales  as  well  as  private  sales.  No  matter  what  interest  a  person  may 
have  in  the  proceeds  of  the  sale  or  in  the  property  which  is  going 
to  be  sold  at  public  outcry,  either  at  private  auction  er  judicial 
sale,  bis  right  to  become  a  bidder  at  the  sale  is  well  recognized  by 
numerous  decisions  of  this  court  as  well  as  of  other  courts  of  this 
country,  provided  the  sale  is  not  under  his  control":  McMillan  v. 
Harris,  110  Ga.  72,  78  Am.  St.  Bep.  93,  35  S.  £.  334,  48  L.  B.  A.  345. 

e.  Bid  by  Aoctioneer. — ^It  has  been  said  that  an  auctioneer  may 
fairly  and  secretly  bid  for  a  third  person  who  employs  him,  but  not 
for  the  owner:  Flannery  v.  Jones,  180  Pa.  338,  57  Am.  St.  Bep.  648, 
36  Atl.  856.  But  it  would  seem  clear  that  an  auctioneer  cannot  bid 
on  his  own  account.  For  him  to  do  so  would  violate  the  familiar 
role  that  an  agent  cannot  buy  the  property  of  his  principal  and 
thereby  place  himself  in  the  inconsistent  relations  of  both  seller  and 
buyer.  And  he  cannot,  in  the  bidding,  act  as  agent  for  the  pur- 
ebaser  without  the  seller's  knowledge:  Campbell  v.  Swan,  48  Barb. 
100;  Bandall  v.  Lautenberger,  16  B.  1.  158,  13  Atl.  100;  Veazie  v. 
WiUiams,  49  U.  S.  (8  How.)  134,  12  L.  ed.  1018.  The  Bhode  Island 
court,  in  the  foregoing  case,  quotes  from  Brock  v.  Bice,  27  Gratt. 
812,  as  follows:  "It  is  impossible  with  good  faith  to  combine  the 
ineonsistent  capacities  of  seller  and  buyer,  crier  and  bidder,  in  one 
and  the  same  transaction.  If  the  auctioneer  faithfully  discharges 
bis  duties,  he  will  of  course  honestly  obtain  the  best  price  he  can 
for  the  property.    On  the  other  hand,  if  he  undertakes  to  become  the 
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piiTe]ia8«r  for  himself  or  for  anotlier,  his  interest  and  his  duty  alike 
prompt  him  to  obtain  the  property  upon  the  most  adTantageons 
terms.  There  is  an  irreconcilable  conflict  between  the  two  positions. 
And  so  the  courts  have  always  held."  According  to  Brotherline  ▼. 
Swires,  48  Pa.  68,  it  seems  that  an  auctioneer  may  purchase  when  his 
purpose  is  bona  fide. 

f.  Bid  by  Agent* — When  property  is  struck  oif  to  one  who  is  in 
fact  the  agent  of  another  for  that  purpose,  and  the  memorandum  of 
the  auctioneer  discloses  such  agency,  the  contract  is  enforceable 
against  the  principal  when  discovered:  Episcopal  Church  of  Macon  ▼. 
Wiley,  2  Hill  £q.  584,  30  Am.  Dec.  386.  But  one  who  bids  for  another 
without  disclosing  the  name  of  his  principal  to  the  auctioneer  or 
owner  becomes  himself  liable  as  purchaser:  McGomb  v.  Wright,  4 
Johns.  Ch.  659.  And  a  person  who  stands  by  and  permits  his  name 
to  be  set  down  as  purchaser  by  the  direction  of  the  bidder  may  be 
bound  as  purchaser,  although  the  bidding  was  without  his  authority: 
Jenkins  ▼.  Hogg,  2  Tread.  Const.  821. 

g.  Chilling  Bida  and  Stifling  Competition. — Auction  sales  should 
be  fairly  and  openly  conducted.  There  must  be  free  competition,  and 
any  act  or  scheme  of  the  parties,  the  effect  of  which  is  to  impair 
or  destroy  such  competition  or  to  chill  or  stifle  the  bidding,  violates 
publie  policy  and  vitiates  the  sale.  When  two  or  more  bidders  enter 
inTo  any  agreement  or  form  an  association  for  the  purpose  of  pre- 
venting free  competition  at  the  sale,  depress  the  price,  refrain  from 
or  prevent  bidding,  and  finally,  perhaps,  to  purchase  the  property 
upon  terms  advantageous  to  themselves  and  divide  it  among  them  or 
resell  it  and  share  the  profits,  they  acquire  no  rights  under  the  sale 
which  are  enforceable:  Carrington  v.  Caller,  2  Stew.  175;  Jenkins  v. 
Frink,  30  Cal.  586,  89  Am.  Dec.  134;  Loyd  v.  Malone,  23  HI.  43,  74 
Am.  Deo.  179;  Pike  v.  Balch,  38  Me.  302,  61  Am.  Dec.  248;  Phippea 
V.  Stickney,  3  Met.  384;  Fletcher  v.  Johnson,  139  Mich.  51,  111  Am. 
St.  Bep.  401,  102  N.  W.  278;  Durfee  v.  Moran,  57  Mo.  574;  Bellows 
V.  Bussell,  20  N.  H.  427,  51  Am.  Dec.  238;  Smith  v.  Greenlee,  13  N.  C. 
126,  18  Am.  Dec.  564;  Fenner  v.  Tucker,  6  B.  I.  551;  Dudley  ▼.  Odom, 
5  S.  C.  131,  22  Am.  Bep.  6.  A  mere  attempt  by  a  purchaser  to  pre- 
vent another  from  bidding,  which  proves  unsuccessful,  does  not  in- 
validate the  sale:  Haynes  v.  Crutchfield,  7  Ala.  189. 

But  not  every  combination  or  association  of  the  parties  at  an 
auction  will  invalidate  the  sale.  A  union  of  bidders  for  their  joint 
benefit,  made  for  an  honest  purpose  and  not  to  procure  a  sacrifice  of 
the  property,  is  legitimate,  and  will  not  vitiate  the  sale.  Such  unions 
are  sometimes  made  when  different  bidders  desire  different  parts  of 
the  property,  or  when  the  magnitude  of  the  property  is  such  that  one 
alone  cannot  buy.  Then  it  is  proper  for  the  several  to  authorise 
one  to  purchase  on  their  joint  account:  Jenkins  v.  Frink,  30  Cal.  586, 
89  Am.  Dec.  134;  Switzer  v.  Skiles,  8  HI.  529,  44  Am.  Dec.  723; 
Hunt  V.  Elliott,  80  Ind.  245,  41  Am.  Bep.  794;  Smith  v.  TJllman,  58 
Md.  183,  42  Am.  Rep.  329;  National  Bank  v.  Sprague,  20  N.  J.  Eq- 
159;  Hopkins  v.  Ensign,  122  N.  Y.  144,  25  N.  E.  306,  9  L.  B.  A.  731; 
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Bailey  ▼.  Morgan,  44  N.  C.  352;  Smith  ▼.  Greenlee,  13  N.  C.  126,  18 
Am.  Dee.  564;  Gk>ode  ▼.  Hawkins,  17  N.  C.  393;  James  y.  Fulcrod,  5 
Tex.  512,  55  Am.  Dec.  743;  Allen  ▼.  Btephanes,  18  Tex.  658;  note  to 
Thomas  v.  Kerr,  96  Am.  Dec.  270. 

It  is  apparent  that  such  anions  or  associations,  while  preventing 
bidding  in  the  narrow  sense,  may  even  be  essential  to  prevent  a 
sacrifice  of  the  property  where  its  magnitude  is  such  that  the  limited 
resources  of  separate  bidders  are  inadequate  to  warrant  them  to  pur- 
chase alone.  To  quote  from  Kearney  v.  Taylor,  56  U.  S.  (15  How.) 
494,  14  L.  ed.  787:  '^t  is  true  that  in  every  association  formed  to  bid 
at  the  sale,  and  who  appoint  one  of  their  number  to  bid  in  behalf 
of  the  company,  there  is  an  agreement,  express  or  implied,  that  no 
other  member  will  participate  in  the  bidding;  and  hence  in  one  sense 
it  may  be  said  to  have  the  effect  to  prevent  competition.  But  it  by 
no  means  necessarily  follows  that  if  the  association  had  not  been 
formed,  and  each  member  left  to  bid  on  his  own  account,  the  com- 
petition at  the  sale  would  be  as  strong  and  efficient  as  it  would  by 
reason  of  the  joint  bid  for  the  benefit  and  upon  the  responsibility  of 
all.  The  property  at  stake  might  be  beyond  the  means  of  the  indi- 
vidual, or  might  absorb  more  of  them  than  he  would  desire  to  invest 
in  the  article,  or  be  of  a  description  that  a  mere  capitalist,  without 
practical  men  as  associates,  would  not  wish  to  encumber  himself  with. 
Much  of  the  property  of  the  country  is  in  the  hands  of  incorporated 
or  joint-stock  companies,  the  business  in  which  they  are  engaged 
being  of  a  magnitude  requiring  an  outlay  of  capital  that  can  be  met 
only  by  associated  wealth.  Bailroads,  canals,  ship-channels,  manu- 
facturing establishments,  the  erection  of  towns,  and  improvement  of 
harbors,  are  but  a' few  of  the  instances  of  private  enterprises  illus- 
trating the  truth  of  our  remarks.  It  is  apparent  that  if,  for  any 
cause,  any  one  of  these  or  of  similar  masses  of  property  should  be 
brought  to  the  stake,  competition  at  the  sales  could  be  maintained 
only  by  bidders  representing  similar  companies,  or  of  associations  of 
individuals  of  competent  means.  Property  of  this  description  cannot 
be  divided  or  separated  into  fragments  and  parcels,  so  as  to  bring 
the  sale  within  the  means  of  individual  bidders.  The  value  consists 
in  its  entirety,  and  in  the  use  of  it  for  the  purposes  of  its  original 
erection;  and  the  capital  necessary  for  its  successful  enjoyment  must 
be  equal,  not  only  to  purchase  the  structures,  establishments,  or 
works,  but  sufficient  to  employ  them  for  the  uses  and  purposes  for 
which  they  were  originally  designed.  These  observations  are  sufficient 
to  show  that  the  doctrine  which  would  prohibit  associations  of  indi- 
viduals to  bid  at  the  legal  public  sales  of  property,  as  preventing 
competition,  however  specious  in  theory,  is  too  narrow  and  limited 
for  the  practical  business  of  life,  and  would  oftentimes  lead  inevi- 
tably to  the  evil  consequences  it  was  intended  to  avoid.  Instead  of 
encouraging  competition,  it  would  destroy  it.  And  sales  in  many 
instances  could  be  effected  only  after  a  sacrifice  of  the  value  until 
reduced  within  the  reach  of  the  means  of  the  individual  bidders. 
We  must  therefore  look  beyond  the  mere  fact  of  an  association  of 
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penons  formed  for  tlie  purpose  of  bidding  mt  tliis  sale;  as  it  wmj 
be  not  only  nnobjeetionable,  but  oftentimes  meritorious,  if  not  neees- 
sary,  to  examine  into  tbe  objects  and  purposes  of  it;  and  if  upon 
such  examination  it  is  found  that  the  object  and  purpose  are  not  to 
prevent  competition,  but  to  enable  or  as  an  inducement  to  the  per- 
sons composing  it  to  participate  in  the  biddings,  the  sale  should  he 
upheld;  otherwise,  if  for  the  purpose  of  shutting  out  competition,, 
and  depressing  the  sale,  so  as  to  obtain  the  property  at  a  sacrifiee. 
Each  case  must  depend  upon  its  own  circumstances;  the  eourts  are 
quite  competent  to  inquire  into  them,  and  to  ascertain  and  deter- 
mine the  true  character  of  each." 

iL  Puffing  and  By-bidding.— The  general  rule  is  that  the  employ- 
ment of  puffers,  or  the  procuring  of  by-bidders,  by  the  vendor  at  an 
auction  sale,  to  enhance  the  price,  when  the  sale  is  supposed  to  be 
without  reservation,  is  illegal  and  a  fraud  on  bona  fide  bidders. 
Hence  the  purchaser  at  a  sale  where  such  puffing  or  by-bidding  has- 
been  done  may  decline  to  complete  his  purchase  or  may  rescind  it 
within  a  reasonable  time.  If  the  vendor,  with  a  view  to  preventing 
a  sacrifice  of  his  property,  desires  to  have  any  restrictions  upon  the 
right  of  the  highest  bona  fide  bidder  to  take  the  property,  he  should 
make  such  a  provision  as  one  of  the  conditions  of  the  sale,  or  start 
the  property  at  a  certain  price,  or  reserve  a  bid  to  himself.  Either 
of  such  courses  is  legitimate,  for  of  course  he  can  prescribe  the  con- 
ditions upon  which  he  will  sell.  But  if  he  puts  the  property  up  for 
sale  without  any  reservation,  then  the  purchaser  is  entitled  to  buy 
at  an  under-value  if  he  can  fairly  do  so,  and  any  secret  contrivance 
by  way  of  puffing  which  deprives  him  of  this  right  vitiates  the  sale: 
Baham  v.  Bach,  13  La.  287,  33  Am.  Dec.  561;  Moncrief  v.  Ooldsbor- 
ough,  4  Har.  &  McH.  281,  1  Am.  Dec.  407;  Curtis  v.  Aspinwall,  114 
Mass.  187,  19  Am.  Bep.  332;  Springer  v.  Kleinsorge,  83  Mo.  152; 
Towle  V.  Leavitt,  23  N.  H.  360,  55  Am.  Dee.  195;  National  Bank  v. 
Sprague,  20  N,  J.  Eq.  159;  Minturn  v.  Main,  7  N.  Y.  220;  Bowman  v. 
McClenahan,  20  App.  Div.  346,  46  N.  Y.  Supp.  945;  Morehead  v. 
Hunt,  16  N.  C.  35;  Smith  v.  Greenlee,  13  K.  C.  126,  18  Am.  Dec  564; 
Walsh  V.  Barton,  24  Ohio  St.  28;  Flannery  v.  Jones,  180  Pa.  33S,  ST 
Am.  St.  Bep.  648,  36  Atl.  856;  Davis  v.  Petway,  3  Head,  667,  75 
Am.  Dec.  789;  note  to  Thomas  v.  Kerr,  96  Am.  Dec.  267.  A  leading 
case  on  the  question  is  Peck  v.  List,  23  W.  Va.  338,  48  Am.  Bep.  398. 

The  employment  of  puffers  invalidates  an  auction  sale,  although  the 
property  sells  for  no  more  than  it  is  worth:  Staines  v.  Shore,  16  Pa. 
200,  55  Am.  Dec.  492;  and  where  puffers  bid  the  property  up  to  an 
extravagant  price,  a  purchaser  is  entitled  to  relief,  although  at  the 
time  when  he  buys  he  is  contending  with  real  bidders:  Morehead 
▼.  Hunt,  16  K.  C.  35. 

A  purchaser  who  has  been  defrauded  by  puffing  may  lose  his  right 
to  rescind  by  acquiescence  or  unreasonable  delay  in  abandoning  his- 
contract:  Latham's  Exrs.  t.  Morrow^  6  B.  Mon.  630;  McDowell  ▼- 
Simmsy  41  N.  C.  278. 
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It  remaing  to  be  notieed  that  the  fact  that  the  vendor  employs 
a  person  to  bid  in  for  him,  or  to  bid  bo  as  to  enhance^  the  price,  does 
not  neeeeearily,  at  least  according^  to  the  better  mle,  vitiate  the  sale: 
Latham's  Ezrs.  v.  Morrow,  6  B.  Mon.  630;  Jenkins  v.  Hogg,  2  Tread. 
Const.  821;  Reynolds  v.  Dechanms,  24  Tex.  174,  76  Am.  Dee.  101. 
The  case  of  McMUlan  v.  Harris,  110  Ga.  72,  78  Am.  8t.  Bep  93,  35 
8.  E.  334,  48  L.  B.  A.  845,  is  a  leading  decision  on  this  question,  and 
the  court  in  the  coarse  of  its  opinion  uses  this  language:  "The 
matter  may  thus  be  summed  up.  If  a  person  who  has  such  control 
of  an  auction  sale  that  he  of  his  own  volition  can  release  a  bidder 
from  all  responsibility  for  his  bid  employs  another  upon  an  under- 
standing of  that  character  to  bid  at  the  sale  without  disclosing  for 
whom  he  is  bidding,  for  the  purpose  of  preventing  the  property  from 
selling  at  a  sacrifice  or  for  the  purpose  of  making  the  same  bring 
more  than  its  actual  value,  the  bidding  by  one  or  more  persons  under 
such  employment  is  such  a  fraud  upon  the  real  bidders  that  the  sale 
will  be  declared  void  at  their  instance.  The  only  lawful  way  in 
which  such  a  person  can  prevent  a  sacrifice  of  the  property  sold  is 
to  fix  a  minimum  price  of  which  public  notice  shall  be  given,  or  make 
public  the  fact  that  he,  either  by  himself  or  by  others,  will  be  a 
bidder  at  the  sale.  On  the  other  hand,  the  mere  fact  that  the  person 
is  interested  in  the  property  to  be  sold  or  in  the  proceeds  of  the 
sale  will  not  preclude  him  from  either  bidding  himself  or  from  pro- 
curing  another  to  bid,  either  openly  or  secretly,  in  his  behalf,  without 
regard  to  what  the  agreement  may  be  with  such  bidder,  if  the  one 
employing  such  bidder  has  not  himself  such  control  of  the  sale  that 
he  could  absolutely  release  the  bidder  from  all  responsibility  growing 
out  of  his  having  participated  in  the  sale  in  that  capacity." 

A  stricter  rule  has  been  adopted  by  some  authorities,  as  will  appear 
from  the  following  extract  from  Hartwell  v.  Gurney,  16  B.  I.  78,  13 
AtL  113:  "Formerly  in  England  there  was  a  conflict  between  the  law 
and  the  equity  courts,  the  law  courts  holding  that  by-bidding  or 
puffing  was  a  fraud,  and  that  any  highest  bidder  who  had  been  de- 
ceived by  it  could  avoid  his  contract  or  refuse  to  carry  it  out; 
whereas,  the  equity  courts  were  disposed  to  countenance  it  so  long  as 
it  was  employed  defensively  to  prevent  a  sacrifice.  The  doctrines  at 
common  law  and  in  equity  have  recently  (1867)  been  assimilated  in 
England,  at  least  so  far  as  regards  auction  sales  of  real  estate,  by 
statute,  making  the  rule  at  common  law  likewise  the  rule  in  equity. 
In  this  country  there  are  cases  which,  following  the  old  English 
chancery  rule,  hold  that  the  vendor  may  employ  a  by-bidder  if  he 
does  it  bona  fide  to  prevent  a  sacrifice  of  the  property  under  a  given 
price.  But  in  our  opinion  the  rule  which  is  the  more  authoritatively 
established  is  that  by-bidding  is  illegal,  and  that  the  vendor  cannot 
hold  the  purchaser  where  the  price  has  been  run  up  by  means  thereof. 
....  It  seems  to  us  that  the  stricter  rule  is  the  just  and  honest  rule^ 
and  that  it  ought  to  prevail;  for  an  offer  to  sell  at  auction  is  aa 
offer  to  sell  to  the  highest  bidder,  and  every  bid  is  an  inchoate 
acceptance,  entitling  the  bidder  to  the  property  offered,  if  it  turns 
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out  to  be  the  highest,  and  there  is  no  retraction  on  either  aide  before 
the  hammer  falls;  and  therefore  it  is  a  breach  of  faith,  a  falsehood, 
a  fraud,  for  the  vendor  to  have  a  person  employed  to  make  a  feigned 
bid  for  the  purpose  of  beguiling  a  real  bidder  into  virtually  over- 
bidding himself.  By-bidding,  in  other  words,  is  a  violation  of  the 
terms  on  which  the  people  assembled  at  the  sale  are  invited  to 
compete  with  one  another  for  the  property  exposed.  The  language 
used  by  Lord  Mansfield,  in  the  leading  case  of  Bexwell  v.  Christie, 
Gowp.  395,  is  specially  apt.  'The  basis  of  all  dealing  ought  to  be 
good  faith,'  said  he,  'so  more  especially  in  these  transactions  where 
the  public  are  brought  together  upon  the  confidence  that  the  articles 
set  up  for  sale  will  be  disposed  of  to  the  highest  real  bidder,  which 
could  never  be  the  case  if  the  owner  might  secretly  and  privately 
enhance  the  price  by  a  person  employed  for  that  purpose.'  In  Howard 
▼.  Castle,  6  Term  Bep.  642,  Lord  Kenyon,  approving  Lord  Mans- 
field's decision  in  Berwell  v.  Christie,  pronounced  his  reasoning  to 
be  'founded  on  the  noblest  principles  of  morality  and  justice;  prin- 
ciples which  are  calculated  to  preserve  honesty  between  man  and 
man.'  And  in  Pennock's  Appeal,  14  Pa.  446,  53  Am.  Dec.  561,  Gibson, 
C.  J.,  well  says:  'Common  honesty  requires  that  all  should  be  fair 
and  above-board.  To  screw  up  the  price,  as  it  has  been  aptly  termed, 
by  secret  machinery,  can  be  no  less  than  a  fraud,  and  a  aham  bidder 
can  be  used  for  no  other  purpose.'  If  it  be  said  that  without  by- 
bidding  the  property  offered  may  be  sacrificed,  the  answer  is  that  it 
is  not  necessary  to  offer  it  without  reserve,  and  the  risk  of  sacrifiee 
may  be  avoided  by  publicly  reserving  the  right  to  bid  or  to  make 
one  or  more  bids,  in  the  conditions  of  sale,  or  by  starting  the  sale 
at  an  upset  price.  In  this  or  some  similar  way  good  faith  may  be 
kept  with  the  bidders,  and  at  the  same  time  the  property  be  pro- 
tected." 

"A  puffer,  in  the  strictest  meaning  of  the  word,  is  a  person  who, 
without  having  any  intention  to  purchase,  is  employed  by  the  vendor 
at  an  auction  to  raise  the  price  by  fictitious  bids,  thereby  increasing 
competition  among  the  bidders,  while  he  himself  is  secured  from 
risk  by  a  secret  understanding  with  the  vendor  that  he  shall  not  be 
bound  by  his  bids":  Peck  v.  List,  23  W.  Va.  338,  48  Am.  Bep.  398. 
"In  order  to  constitute  one  who  bids  at  a  sale  a  puffer,  it  is  not  only 
necessary  that  he  shall  be  employed  by  the  owner  of  the  property 
which  is  being  sold,  or  by  some  person  having  an  interest  therein,  but 
it  must  appear  that  the  person  employing  the  puffer  was  so  interested 
in  the  auction  or  act  of  selling  that  there  could  be  made  with  him  a 
binding  agreement  by  which  the  person  bidding  incurs  not  the  slight- 
est risk  of  being  called  on  to  comply  with  the  terms  of  any  bid  that 
he  may  make":  McMillan  v.  Harris,  110  Oa.  72,  78  Am.  St.  Bep.  93, 
35  8.  £.  334,  48  L.  B.  A.  345.  "It  is  obviously  unimportant  whether 
the  by-bidder  is  employed  by  the  owner  of  the  land  or  by  some  one 
having  a  pecuniary  interest  in  the  auction  about  to  be  made,  who 
stands  in  such  relation  to  it  that  he  can  make  good  his  assurance 
to  the  by-bidder  that  he  shall  not  be  held  responsible  for  his  bid  if  it 
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happen  to  be  the  highest  bid  made.  The  real  essence  of  the  fraud 
is  not  that  the  owner  is  bidding^  for  the  property,  bat  it  consists  in 
the  fact  that  a  by-bidder  pretending  to  be  a  bona  llde  bidder  decelyet 
honest  bidders,  raises  the  price  of  the  property  by  fictitious  bids  in- 
creasing competition,  while  he  himself  has  good  reason  to  believe, 
and  does  believe,  that  he  is  secure  from  any  risk  of  being  held 
personally  liable  for  his  bids.  It  is  immaterial  from  whom  he  derives 
his  assurance  of  immunity,  provided  the  party  giving  the  assurance 
expressly  or  impliedly  has  the  power  either  legally  or  practically  to 
make  good  the  assurance.  It  makes  no  difference  that  such  puffer 
or  by-bidder  was  employed  to  prevent  a  sacrifice  of  the  property  and 
was  directed  to  bid  it  to  a  fixed  price  only;  nor  does  it  make  any 
difference  that  the  property  only  sold  at  a  reasonable  price":  Peck 
▼.  List,  23  W.  Va.  338,  48  Am.  Bep.  898. 

L  Acceptance  or  Bejectton  of  Bids. — A  bid  by  a  person  present  at 
an  auction  sale  is  an  offer  which  becomes  a  contract  when  accepted: 
Grotenkemper  ▼.  Achtermeyer,  11  Bush,  222.  When  the  bid  is  made, 
and  the  property  is  adjudicated  to  the  bidder,  the  parties  occupy  the 
same  relation  toward  each  other  as  exists  between  the  promisor  and 
the  promisee  in  an  executory  contract  of  sale  conventionally  made. 
It  produces  a  contract  which  may  be  enforced,  but  it  does  not  abso- 
lutely convey  the  property:  Collins  v.  Demarest,  45  La.  Ann.  108,  12 
South.  121.  ''Three  things  are  necessary  to  complete  an  auction  sale. 
There  must  be  a  bidder,  the  property  must  be  struck  off  or  knocked 
down,  and  the  person  to  whom  it  is  struck  off  must  complete  his 
purchase  by  complying  with  the  terms  of  the  sale":  Sherwood  v. 
Btfade,  7  Hill,  431.  Property  is  understood  to  be  struck  off  or 
knocked  down  when  the  auctioneer,  by  the  fall  of  his  hammer  or  by 
any  other  audible  or  visible  announcement,  signifies  to  the  bidder 
that  he  is  entitled  to  the  property  on  paying  the  amount  of  his  bid 
according  to  the  terms  of  the  sale:  State  v.  Second  Nat.  Bank,  84 
Md.  325,  35  Atl.  889;  Sherwood  v.  Beade,  7  Hill,  431.  As  soon  as  the 
hammer  is  struck  the  bargain  is  concluded.  Thereafter,  as  a  rule,  the 
seller  has  no  right  to  accept  a  higher  bid,  nor  has  the  buyer  any  right 
to  withdraw  from  the  contract:  Coker  v.  Dawkins,  20  Fla.  141. 

The  offer  of  property  by  the  owner  at  auction  sale  and  the  bid 
therefor  by  an  intending  purchaser  do  not  create  a  contract  unless 
the  bid  is  accepted,  and  the  auctioneer  has  a  discretion  to  reject  a 
bid,  and  the  bidder  cannot  enforce  acceptance.  Moreover,  before 
the  hammer  falls  the  bidder  may  retract  his  bid  or  the  vendor  may 
withdraw  his  property:  McPherson  Bros.  Go.  v.  Okanogan  County, 
45  Wash.  285,  88  Pac.  199,  9  L.  B.  A.,  N.  S.,  748;  Blossom  v.  Mil- 
waukee etc.  By.  Co.,  70  IT.  S.  (3  Wall.)  196,  18  L.  ed.  43.  In  Marcus 
V.  Boston,  136  Mass.  350,  it  was  decided  that  where  an  auctioneer 
refused  to  accept  the  highest  bid  because  not  a  certain  amount  in 
excess  of  the  next  lower  one  which  he  does  accept,  a  bill  in  equity 
eould  not  be  maintained  against  the  auctioneer  to  compel  him  to 
execute  a  memorandum  of  sale  to  the  highest  bidder,  and  the  vendor 
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to  ezeente  a  deed  of  the  land,  the  remedy,  if  any,  being  as  aetiom 
for  damagee. 

An  anctioneer  may  refuse  to  aeeept  a  bid  made  en  eonditiona  dif- 
ferent from  thote  on  which  the  property  waa  pat  up  for  sale:  Moore 
▼.  Owsley,  37  Tex.  603.  He  may  also  refuse  bids  that  are  only  a 
trifling  advance  OTer  those  previoasly  made:  Farr  ▼.  John,  23  Iowa, 
286,  92  Am.  Dec.  426;  Taylor  ▼.  Harnett,  26  Misc.  Bep.  362,  55  N.  Y. 
Supp.  988.  And  he  is  not  bonnd  to  accept  the  bid  of  an  insolvent  or 
irresponsible  person:  Hobbs  v.  Beavers,  2  Ind.  142,  52  Am.  Dec 
500;  Taylor  v.  Harnett,  26  Misc.  Bep.  362,  55  N.  Y.  Snpp.  988;  nor 
of  an  infant:  Kinney  v.  Showdy,  1  Hill,  544. 

The  general  mle  is  that  an  announcement  that  a  person  will  sell 
his  property  at  public  auction  to  the  highest  bidder  is  a  mere  decla- 
ration of  intention  to  hold  an  auction  at  which  bids  wiU  be  reeeived, 
and  that  a  bid  is  an  offer  which  is  accepted  when  the  hammer  falls, 
and  until  the  acceptance  of  a  bid  is  signified  in  some  manner  neither 
party  assumes  any  legal  obligation  to  the  other.  At  any  time  before 
the  highest  bid  is  accepted,  the  bidder  may  withdraw  his  offer  to 
purchase  or  the  auctioneer  his  offer  to  seU:  Anderson  v.  Wisconsin 
Cent.  By.  Co.,  107  Minn.  296,  ante,  p.  462,  120  N.  W.  39,  20  L.  B.  A., 
N.  S.,  1133. 

J.  Diq^nted  Bid. — When  a  bid  is  fairly  claimed  by  two  or  more 
persona,  it  is  proper  to  put  the  property  up  again  at  the  price  bid,  and 
•as  the  bid  of  such  one  of  the  competitors  aa  the  auctioneer  may  de- 
clare entitled  to  it:  Conover  v.  Walling,  15  K.  J.  £q.  173.  Other 
cases  bearing  on  this  question  are  McMaaters  v.  Atchafalaya  B.  B. 
etc.  Co.,  1  La.  Ann.  11;  Warehime  v.  Graf,  83  Md.  98,  34  AtL  364; 
Ives  V.  Tregent,  29  Mich.  390. 

k.  Withdrawal  of  Bid  or  of  Property. — At  any  time  before  the 
fall  of  the  hammer  a  bidder  may  withdraw  his  bid  or  the  vender  may 
withdraw  his  property;  until  that  time  there  remains  opportunity  for 
either  party  to  repent:  Hibernia  Sav.  etc.  Soc.  v.  Behnke,  121  CaL 
339,  53  Pac.  812;  Orotenkemper  v.  Achtermeyer,  11  Bush,  222;  Pike  v. 
Balch,  38  Me.  302,  61  Am.  Dec.  248;  Dunham  v.  Hartman,  153  Mo. 
625,  77  Am.  St.  Bep.  741,  55  S.  W.  233;  Fisher  v.  Seltzer,  23  Pa. 
308,  62  Am.  Dec.  335;  McPheraon  Bros.  Co.  v.  Okanogan,  45  Wash. 
285,  88  Pac.  199,  9  L.  B.  A.,  N.  S.,  748;  Blossom  v.  Milwaukee  etc. 
B.  B.  Co.,  70  n.  8.  (3  WaU.)  196,  18  L.  ed.  43.  WhUe  this  is  believed 
to  be  the  better  and  generally  accepted  view,  there  are  authorities 
which  incline  to  the  contrary.  An  exhaustive  review  of  the  decisions 
and  a  lucid  presentation  of  the  law  on  this  question  will  be  found 
in  Anderson  v.  Wisconsin  Cent.  By.  Co.,  107  Minn.  296,  120  K.  HV. 
89,  ante,  p.  462,  20  L.  B.  A.,  N.  8.,  1133. 

L  Entry  of  Memoraadmn  of  Sale. — Auction  sales  are  within  the 
statute  of  frauds,  and  hence  a  sale  at  auction  is  not  complete  until 
a  memorandum  thereof  is  entered  in  writing.  For  the  purpose  of 
entering  this  memorandum,  the  auctioneer  is  regarded  as  the  agent  of 
the  buyer  as  well  as  of  the  bidder.  He  should  make  the  entry  con- 
temporaneously with  the  sale,  for  if  he  delays  the  bidder  may  with- 
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draw  his  bid,  after  whicli  tlie  auctioneer  ceases  to  be  his  agent  and 
loses  authority  to  bind  him.  The  memorandum  shonld  state  the  sab- 
jeet  of  the  sale,  the  tenns  and  conditions,  and  the  names  of  the  par- 
ties: See  the  note  to  Davis  v.  Bowell,  13  Am.  Dee.  398;  Howell  ▼. 
Shewell,  96  Ga.  454,  51  Am.  St.  Bep.  148,  22  S.  E.  310;  Bozza  v. 
Bowe,  30  HI.  198,  83  Am.  Dee.  184;  MeBrayer  y.  Cohen,  13  Kj.  Law 
Bep.  667,  18  S.  W.  123;  Pike  y.  Balch,  38  Me.  302,  61  Am.  Dee.  248; 
Jackson  y.  Williams,  12  Mart.  (O.  S.)  334;  0*Donnell  y.  Leeman,  43 
Me.  158,  69  Am.  Dec.  54;  Gowen  y.  Klous,  101  Mass.  449;  Dunham  y. 
Hartman,  153  Mo.  625,  77  Am.  St.  Bep.  741,  55  S.  W.  233.  A  mistake 
in  the  entry  maj  be  corrected  hj  a  court  of  equity:  Pngh  ▼.  Chessel- 
dine,  11  Ohio,  109,  37  Am.  Dee.  414. 

m.  Beopenlng  Sale. — ^If  the  title  to  the  property  does  not  yest  in 
the  highest  bidder  by  merely  being  knocked  down  to  him,  but  the 
consummation  of  the  sale  is  postponed  until  the  entry  of  the  mem- 
orandum is  made  as  required  by  the  statute  of  frauds,  then  the 
auctioneer  has  a  discretion  to  recognize  a  higher  bid  after  the  prop- 
erty has  been  knocked  down  and  reopen  the  sale.  It  is  not  his  duty 
to  reopen  a  sale  after  knocking  down  the  article  upon  a  mere  sug- 
gestion that  there  has  been  a  higher  bid,  but  if  there  is  an  affirmation 
to  that  effect,  of  the  truth  of  which  he  is  satisfied,  it  has  been  said 
that  it  is  then  his  duty  to  reopen  the  sale:  Pike  y.  Balch,  38  Me.  302, 
61  AuL  Dec.  248. 

n.  Basala  upon  Default  of  Purchaser. — ^In  case  a  bidder  fails  or 
refuses  to  complete  the  sale  after  the  property  is  knocked  down  to 
him,  the  yendor  may  order  a  resale  at  the  yendee's  risk  and  hold  him 
liable  for  any  deficiency  in  price  between  the  first  and  second  sale. 
The  resale,  howeyer,  must  be  fairly  conducted  with  a  yiew  to  bring 
the  highest  possible  price,  and  the  conditions  thereof  must  not  be 
more  onerous  than  those  of  the  first  sale.  Moreoyer,  the  yendor  must 
giye  proper  notice  of  the  resale;  otherwise  the  bidder  is  entitled  to 
assume  that  the  yendor  elects  to  retain  the  goods  and  deal  with  them 
aa  his  own  at  his  own  risk:  Adams  y.  McMillan,  7  Port.  73;  Hicks  y. 
Ayer,  5  Ga.  298;  McBrayer  y.  Cohen,  92  Ky.  479,  18  S.  W.  123; 
OaUier  y.  Garcia,  2  Bob.  319;  Petit  y.  Layille,  5  Bob.  117;  Lalaurie 
▼.  Cahallen,  2  La.  401;  Stewart  y.  Paulding,  7  La.  506;  Vinette  y. 
Bralard,  11  La.  284;  Nott  y.  Oakey,  19  La.  18;  Springer  y.  Berry,  47 
Me.  330;  Christmas'  Admr.  y.  Jenkins,  3  N.  C.  395;  Girard  y.  Tag- 
gart,  5  Serg.  &  B.  19,  9  Am.  Dec.  327;  Coffman  y.  Hampton,  2  Watts 
A  8.  377,  37  Am.  Dec.  511;  Bowser  y.  Cessna,  62  Pa.  148;  Weast  y. 
Derrick,  100  Pa.  509;  Hall  y.  O'Hanlan,  2  Brey.  46;  Campbell  y. 
Ingraham,  1  Mill  Const.  293;  Leman  y.  Blackwood,  Harp.  219;  Boinest 
▼.  Leignez,  2  Bich.  464.  In  Green  y.  Ansley,  92  Ga.  647,  44  Am.  St. 
Bop.  110,  19  S.  E.  53,  it  is  decided  that,  while  it  is  necessary  to 
give  the  purchaser  in  default  notice  of  an  intention  to  resell  at  his 
risk,  it  is  not  necessary,  in  addition  to  this,  to  giye  him  direct  notice 
of  the  time  and  place  of  the  resale,  at  least  when  the  resale,  as  well 
as  the  original  sale,  is  at  public  auction  duly  adyertised  in  the 
locality  of  the  sale.    The  owner  cannot  bid  at  the  resale  so  as  to 
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eharge  the  first  porebaBer  with  the  difference  in  the  priees:  lyAqain 
V.  Armant,  14  La.  Ann.  217;  Mnnieipalitj  No.  2  ▼.  Hennen,  14  Iia. 
659;  Banks  v.  Hyde,  15  La.  891.  In  Van  Praag  &  Co.  ▼.  Wineberg, 
68  Misc.  Bep.  324,  117  N.  Y.  Snpp.  223,  it  is  said  that  the  purchaser 
at  the  first  sale  cannot  be  charged  with  the  commissions  on  the  resale. 

IV.    Bl^ts,  LiabllitiM»  and  BemedieB  of  Buyer  and  Seller. 

a^  Paaaing  of  Title  to  Buyer. — ^Up  to  moment  when  the  hammer 
falls  and  the  highest  bid  is  accepted,  the  owner  of  the  property  haa 
the  right  to  withdraw  it  from  sale  and  the  bidder  has  the  right  to 
retract  his  bid.  But  when  the  hammer  falls  and  the  goods  are 
knocked  off  to  the  highest  bidder,  the  contract,  as  a  rule,  is  complete 
and  becomes  binding  npon  the  parties.  This  part  of  the  law  of 
auction  sales  has  been  adverted  to  in  preceding  pages.  If  the  sale  is 
unconditional  and  nothing  remains  to  be  done  to  the  goods  before 
delivery,  perhaps  the  title  may  be  said  to  pass  when  the  hammer 
falls,  the  vendor  retaining  a  lien  for  the  purchase  price:  Lueas  ▼. 
Wallace,  42  111.  App.  172;  Succession  of  Boudousquie,  9  Bob.  405; 
Municipality  No.  1  v.  GordevioUe,  19  La.  235;  Noah  v.  Pierce,  85  Mich. 
70,  48  N.  W.  277;  Jenness  v.  Wendell,  51  N.  H.  63,  12  Am.  Bep.  48. 
But  when  the  sale  is  subject  to  terms  and  conditions,  the  title  does 
not  vest  in  the  bidder  until  he  complies  with  them:  Williams  v.  Con- 
noway,  3  Houst.  63;  Morgan  v.  East,  126  Ind.  42,  25  N.  E.  867,  9 
L.  B.  A.  558;  Matthews  v.  McElroy,  79  Mo.  202;  Clark  v.  Oreeley, 
62  N.  H.  394.  In  some  jurisdictions  the  title  does  not  pass,  when 
there  is  no  agreement  for  credit,  until  the  price  is  paid:  Mitchell 
V.  Zimmerman,  109  Pa.  183,  58  Am.  Bep.  715;  Hand  v.  Matthews,  208 
Pa.  149,  57  Atl.  351.  And  generally  where  a  bid  is  made  at  auction 
and  the  property  is  adjudicated  to  the  bidder,  the  parties  occupy 
the  same  relation  toward  each  other  as  those  existing  between  the 
promisor  and  promisee  in  a  contract  of  sale  conventionally  made. 
It  produces  only  such  an  obligation  as  may  be  specifically  enforced, 
but  does  not  absolutely  convey  the  property  or  confer  upon  the  prom- 
isor the  rights  of  vendor:  Collins  v.  Demarest,  45  La.  Ann.  108,  12 
South.  121. 

b.  Lien  of  Seller  and  Deliyery  to  Buyer. — ^The  bidder  to  whom  the 
property  is  adjudicated  is  not  entitled  to  delivery  and  possession 
until  he  complies  with  the  terms  of  the  sale  in  the  matter  of  tender- 
ing payment  or  security:  Wainscott  v.  Smith,  68  Ind.  312;  Jennings 
V.  West,  40  Kan.  372,  19  Pac.  863;  Mazone  v.  Caze,  18  La.  Ann.  31. 
But  when  he  complies  with  the  terms  of  the  sale,  he  is  entitled  to 
have  the  property  delivered  to  him,  and  a  refusal  of  delivery  is  a 
breach  of  contract:  Gruell  v.  Clark,  4  Penne.  321,  54  Atl.  955.  The 
seller  has  a  lien  on  the  property  for  the  unpaid  purchase  price:  Wade 
V.  Moffett,  21  111.  110,  74  Am.  Dec.  79;  Lucas  v.  Wallace,  42  Bl. 
App.  172;  Jenness  v.  Wendell,  51  N.  H.  63,  12  Am.  Bep.  48. 

c  Deposit  of  Earnest-money  or  Part  Payment. — ^The  pajrment  of  a 
stipulated  cash  deposit  at  the  time  of  adjudication  in  an  auction 
sale  of  land  is  not  to  be  construed  as  a  payment  of  part   of  the 
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pareliase  prioe,  as  sach,  bat  rather  as  the  giving  of  an  earnest  to 
bind  the  bargain  while  titles  are  being  prepared:  Collins  ▼.  Demarest, 
45  La.  Ann.  108,  12  South.  121.  The  terms  of  an  auetioni  calling  for 
a  deposit  of  a  stated  amount  as  earnest-money  are  eomplied  with  by 
the  delivery  of  a  check  satisfactory  to  the  seller  and  auctioneer: 
White  ▼.  Dahlquist  Mfg.  Co.,  179  Mass.  427,  60  N.  E.  791.  In  the 
event  of  default  by  the  vendor  whereby  the  sale  fails,  or  in  the 
event  of  a  false  representation  by  him  inducing  the  vendee  to  buy, 
the  vendee  may  recover  the  money  which  he  has  deposited:  Teaffe 
▼.  Simmons,  11  Allen,  342;  McKeag  v.  Piednor,  74  Mo.  App.  593; 
Mahon  v.  Liscomb,  19  N.  Y.  Supp.  224.  On  the  other  hand,  if  the 
▼endee  has  made  a  deposit  under  an  agreement  that  it  shall  be  for- 
feited if  he  fails  to  comply  with  the  terms  of  the  sale,  he  cannot 
recover  back  the  money  upon  his  noncompliance  with  such  terms: 
Donahue  v.  Parkman,  161  Mass.  412,  42  Am.  St.  Bep.  415,  37  N.  E. 
205.  In  McKiernan  v.  Valleau,  23  B.  I.  501,  51  Atl.  102,  it  is  said 
that  on  the  default  of  the  purchaser  the  vendor  may  resell  the  prop- 
erty and  hold  the  purchaser  liable  for  the  loss,  deducting  the  same 
from  the  deposit.  It  has  been  affirmed,  however,  that  the  default 
of  the  vendee  does  not  work  a  forfeiture  of  his  deposit,  without  an 
express  agreement  to  that  effect;  and  the  remedy  of  the  vendor,  in 
such  a  case,  is  against  the  vendee  for  damages  and  not  against  the 
auctioneer  for  the  deposit:  Bleeker  v.  Graham,  2  Edw.  Ch.  647.  In 
ease  of  adverse  claims,  as  between  vendor  and  vendee,  to  the  deposit 
money,  the  auctioneer  may  file  a  bill  of  interpleader:  Bleeker  v. 
Graham,  2  Edw.  Ch.  647. 

d.  Payment  or  Security. — ^If  the  purchaser  at  an  auction  sale  fails 
to  make  payment  or  give  security  according  to  the  terms  of  the  sale, 
he  is  not  entitled  to  take  possession  of  the  property.  On  the  con- 
trary, the  property  may  be  regarded  as  discharged  from  his  bid  and 
sold  to  another  person:  Wainscott  v.  Smith,  68  Ind.  312;  Spring  ▼. 
Chipman,  6  Vt.  662. 

When  the  terms  of  the  sale  require  the  buyer  to  give  approved  and 
indorsed  notes,  the  seller  is  not  required  to  accept  notes  unless  he 
knows,  or  has  the  means  of  ascertaining,  that  they  are  good:  Hicks 
V.  Whitmore,  12  Wend.  548.  Yet  the  auctioneer  or  seller  cannot 
arbitrarily  refuse  to  accept  a  surety  or  security;  there  should  be 
reasonable  grounds  for  the  refusal:  Hope  v.  Alley,  9  Tex.  394; 
Sweeney  v.  Vaughan,  94  Tenn.  434,  29  S.  W.  903.  But  if  the  seller 
refuses  to  accept  a  note  in  accordance  with  the  terms  of  the  sale, 
the  onus  is  on  the  buyer  to  show  that  the  surety  should  be  approved 
and  the  note  accepted:  Mills  v.  Hunt,  20  Wend.  431;  Sweeney  v. 
Yaughan,  94  Tenn.  434,  29  S.  W.  903. 

When  the  terms  of  a  sale  require  a  cash  payment,  the  auctioneer 
has  no  authority  to  receive  as  payment  a  check  upon  a  bank  in  which 
the  drawer  has  at  the  time  no  funds;  and  the  vendor  is  not  bound  by 
the  act  of  the  auctioneer  in  so  doing,  though  he  omits  to  notify  the 
vendee  that  he  repudiates  it:  Broughton  v.  Silloway,  114  Mass.  71, 
19  Am.  Bep.  312. 
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e.  Warranties. — On  an  auction  sale  of  chattels,  the  seller  impliedlj 
warrants  the  title:  Jenness  y.  Wendell,  51  N.  H.  63,  12  Am.  Bep.  48; 
Oray  ▼.  Walton,  52  N.  T.  Super.  Ct.  534.  This  is  in  accord  with 
the  g^eneral  rule  that  the  vendee  of  personal  property  in  his  possessioa 
impliedly  warrants  the  title  thereto:  Burt  ▼.  Dewey,  40  N.  Y.  283, 
100  Am.  Dec.  482;  Balte  ▼.  Bedemiller,  37  Or.  27,  88  Am.  St.  Bep. 
737,  60  Pac.  601.  It  is  a  general  rule,  to  which,  however,  exceptions 
are  numerous,  that  there  is  no  implied  warranty  of  quality  on  aa 
ordinary  sale  of  chattels,  but  that  the  maxim  of  caveat  emptor  ap- 
plies: See  the  note  to  Gold  Bidge  Min.  Co.  v.  Tallmadge,  102  Aia,  St. 
Bep.  607.  This  rule,  it  would  seem,  applies  to  auction  sales  of  goods: 
Court  V.  Snyder,  2  Ind.  App.  440,  50  Am.  St.  Bep.  247,  28  N.  E.  718; 
Limehouse  v.  Gray,  3  Brev.  231,  1  Tread.  Const.  73.  It  has  already 
been  noted  that  an  auctioneer,  unless  given  specific  authority  so  to  do, 
cannot  bind  the  seller  by  a  warranty  of  quality:  See  "Authority  to 
Warrant,"  ante.  A  statement  by  the  auctioneer,  in  selling  sheep, 
"Here  is  a  nice  lot  of  young,  sound  sheep,"  is  said  not  to  constitute 
a  warranty  of  the  health  of  the  animals:  McGrew  v.  Forsythe,  31 
Iowa,  179;  but  where  an  auctioneer  announces  that  "everything  should 
be  as  represented,  or  no  sale,"  and  no  specific  article  is  excepted,  it 
has  been  held  that  the  statement  applies  to  a  mare  sold,  represented 
to  be  sound:  Bailey  v.  Manley,  77  Vt.  157,  59  Atl.  200. 

f.  Besdasion  by  Buyer. — ^The  failure  or  inability  of  the  vendor  to 
give  a  good  title  to  the  property  justifies  the  vendee  in  refusing  to 
complete  the  purchase:  Freret  v.  Meux,  9  Bob.  414;  Gormley  v.  Kyle, 
137  Mass.  189;  King  v.  Elnapp,  59  K.  T.  462;  Averett  v.  Lipseombe, 
76  Ya.  404.  An  erroneous  opinion  of  counsel  of  admitted  standing 
and  ability  that  the  title  to  land  purchased  is  invalid  will  not  justify 
a  purehaser  in  receding  from  the  contract  of  sale  when  the  title  is 
in  fact  perfect  and  a  conveyance  is  tendered:  Montgomery  v.  Pacific 
Coast  Land  Bureau,  94  Cal.  284,  28  Am,  St.  Bep.  122,  29  Pac.  640. 

False  representations  by  the  vendor  or  auctioneer  as  to  the  bound- 
aries or  area  of  land  sold  at  auction  warrant  the  vendee  in  rescind- 
ing the  sale  and  recovering  the  part  of  the  price  advanced:  Stevens  v. 
Giddings,  45  Conn.  507;  Nick  v.  Bautovieh,  119  La.  1039,  44  South. 
880;  Boberts  v.  French,  153  Mass.  60,  25  Am.  St.  Bep.  611,  26  N.  £. 
416,  10  L.  B.  A.  656;  McCall  v.  Davis,  56  Pa.  431,  94  Am.  Dec.  92. 

A  purchaser  may  refuse  to  take  property  when  he  finds  that  a  strip 
thereof  has  been  acquired  by  a  corporation  under  condemnation:  Mil- 
llngar  v.  Daly,  56  Pa.  245.  And  a  bidder  who,  because  of  misleading 
statements  by  the  auctioneer,  bids  off  one  lot,  when  in  good  faith 
he  is  bidding  for  a  different  one,  is  not  bound  to  complete  the  pur- 
chase: Clay  V.  Kagelmacher,  98  Ga.  149,  26  S.  E.  493.  So  a  bidder 
who  finds  that  the  conveyance  of  lots  will  be  subject  to  building  re- 
strictions may  decline  to  complete  his  purchase:  Sohns  v.  Beavis,  118 
N.  Y.  Supp.  139.  A  misrepresentation  by  the  vendor  that  there  is  a 
never-failing  spring  on  the  land  vitiates  the  sale:  Woods  v.  Hall, 
16  N.  G.  411. 
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As  a  generfil  rule,  a  bidder  must  exereiM  hii  right  to  repudiate  or 
rescind  the  sale  within  a  reasonable  length  of  time.  He  may  lose  his 
right  of  rescission  hy  long  delay:  McDowell  v.  Simms,  45  N.  C.  130, 
57  Am.  Dec.  595;  Pugh  y.  Chesseldine,  11  Ohio,  109,  37  Am.  Dee.  414. 
Horeoyer,  he  ordinarily  must  return  the  property.  By  retaining  it  he 
becomes  responsible  for  the  price:  Minturn  y.  Main,  7  N.  T.  220, 
affirming  5  N.  Y.  Super.  Ct.  (3  Sand.)  50.  But  if  he  does  not  dis- 
eoyer  his  right  fo  rescind,  based  on  his  being  induced  to  buy  by 
puffers,  until  it  is  too  late,  his  defense,  in  an  action  on  his  note 
giyen  for  the  property,  may  be  complete  without  an  offer  to  return: 
Staines  y.  Shore,  16  Pa.  200,  5  Am.  Dec.  492. 

g.  Baadsslwi  by  Seller. — The  seller  may  regard  the  contract  as 
abandoned  and  rescind  the  sale  upon  the  buyer  failing  or  refusing  to 
comply  with  the  terms  and  conditions  of  his  purchase:  See  "Besale  on 
Default  of  Purchaser,"  ante;  "Payment  or  Security,"  ante;  Woodward 
▼.  Boston,  115  Mass.  81;  Higgins  y.  Delaware  etc.  B.  B.  Co.,  60  N.  Y. 
553. 

b.  BeeciSBltm  by  Auctioneer. — The  authority  of  an  auctioneer  is 
nsoally  limited  to  seUing  the  property  put  up  for  sale;  he  ordinarily 
has  no  authority  to  rescind  a  sale,  eyen  before  it  is  completed  by  the 
payment  of  the  purchase  money:  Boinest.y.  Leignes,  2  Bich.  464. 

i.  BeeOTery  of  Damages  by  Seller. — Where  either  personal  or  real 
property  has  been  sold  at  auction,  and  the  purchaser  refuses  to  comply 
witb  his  bid,  the  yendor  may  consider  the  contract  as  broken  and 
sue  the  purchaser  for  damages:  Ansley  y.  Qreen,  82  Ga.  181,  7  S.  E. 
921;  Alna  y.  Plnmmer,  4  Me.  258;  Curtis  y.  Aspinwall,  114  Mass.  187, 
19  Am.  Bep.  332;  Wells  y.  Day,  124  Mass.  38;  Girard  y.  Taggart,  5 
Serg.  &  B.  19,  9  Am.  Dec.  327;  Coffman  y.  Hampton,  2  Watts  ft  S. 
377,  37  Am.  Dec.  511.  Perhaps  the  remedy  most  frequently  resorted 
to  by  the  yendor,  when  the  yendee  defaults,  is  to  resell  the  property 
and  hold  the  yendee  for  any  loss  or  deficiency,  of  which  see  "Besale 
upon  Default  of  Purchaser,"  ante.  It  is  said  that  when  the  terms  of 
sale  proyide  that  the  yendee  shall,  within  thirty  days,  giye  his  notes 
with  good  indorsers,  and  if  he  fails  to  do  so  the  property  will  be 
resold,  the  yendor  cannot  maintain  an  action  for  breach  of  the  con- 
tract until  the  deficiency  is  ascertained  by  a  resale:  Webster  ▼.  Hoban, 
XI  XT.  8.  (7  Gnuteh)  399,  3  L.  ed.  384. 

J.  Spectfie  Performaaced — ^The  purchaser  of  land  at  an  auction  sale 
may,  in  a  proper  case,  haye  specific  performance  against  the  yendor: 
MeCloskey  y.  Albany,  64  Barb.  310.  And,  as  the  remedy  should  be 
mutual,  the  yendor  may  maintain  a  suit  for  specific  performance 
against  his  yendee:  Pugh  y.  Ohesseldine,  11  Ohio,  109',  37  Am.  Dec. 
414.  In  this  case  it  is  affirmed  that  when  the  yendee  has  waiyed 
his  right  to  abandon  the  contract,  he  may  be  compelled  to  perform  it. 
The  right  of  the  yendor  of  land,  under  an  ordinary  contract  of  sale, 
to  specific  performance  is  recognized  in  the  recent  case  of  Freeman 
y.  Paulson,  107  Minn.  64,  119  N.  W.  651,  ante,  p.  438. 
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V.    Blgbti  and  LlabllitiM  of  Aactlonaer. 

a.  BlgM  to  Sue  for  Price  or  Qoods. — ^An  auctioneer  who  hnM  sold 
personal  property  may,  in  his  own  name,  maintain  an  action  against 
the  purchaser  to  recover  the  purchase  price  or  to  reeoyer  the  prop- 
erty. This  doctrine  is  based  on  the  right  of  the  auctioneer  to  re- 
ceive, and  hie  responsibility  to  his  principal  for,  the  price  of  the 
property  sold,  and  his  lien  thereon  for  his  commissions,  which  gi^B 
him  a  special  property  in  the  goods  intrusted  to  him  for  sale  and  am 
interest  in  the  proceede:  Seller  v.  Block,  19  Ark.  566;  Flanigan  ▼* 
Crull,  53  HI.  352;  Tyler  v.  Freeman,  3  Cush.  261;  Thompson  ▼.  Kelly, 
101  Mass.  291,  3  Am.  Bep.  353;  Nixon  v.  Zuricalday,  12  App.  !>!▼. 
287,  42  N.  Y.  Supp.  86;  Gorlies  v.  Gardner,  2  N.  Y.  Super.  Ct.  (2 
Hall)  345;  Hulse  v.  Young,  16  Johns.  1;  Bogart  v.  O'Began,  1  K  D. 
Smith,  590;  Girard  ▼.  Taggart,  5  Serg.  &  B.  19,  9  Am.  Dec  327; 
Carter  v.  Bennett,  1  Biley,  287.  It  would  seem  that  the  fact  that 
the  auctioneer  has  received  his  commissions  does  not  bar  his  right 
to  maintain  an  action  in  his  own  name:  Mintum  t.  Main,  7  K.  Y» 
220. 

In  ease  of  the  sale  of  real  property,  an  auctioneer  is  usually  not 
entitled  to  receive  the  price,  yet  when  the  terms  of  the  employment 
and  of  the  sale  contemplated  the  payment  of  a  deposit  into  hia  hands 
at  the  time  of  the  auction,  and  before  the  completion  of  the  sale  by 
the  delivery  of  the  deed,  he  stands,  in  relation  to  the  deposit,  in  the 
same  position  as  he  does  to  the  price  of  personal  property  sold  and 
delivered  by  him.  He  may  receive  and  receipt  for  the  deposit,  and 
his  lien  for  commissions  attach  to  it;  and  it  seems  that  he  may  sue 
for  it  in  his  own  name  whenever  an  action  for  the  deposit,  separate 
from  the  purchase  money,  may  become  necessary:  Thompson  v.  Kelly, 
101  Mass.  291,  3  Am.  Bep.  353.  In  Montgomery  v.  Pacific  C.  L. 
Bureau,  94  Gal.  284,  28  Am.  St.  Bep.  122,  29  Pac.  640,  it  was  held 
that  an  auctioneer,  returning  a  deposit  to  the  purchaser,  acted  at  his 
peril. 

The  buyer  may  set  off  against  the  auctioneer  a  debt  due  the  buyer 
from  the  seller:  Blum  y.  Torre,  3  Hill  (S.  C),  155. 

b.  Uability  to  Seller. — ^Auctioneers  take  upon  themselves  the  obli* 
gation  to  their  employers  to  perform  the  service  confided  to  them  with 
ordinary  care  and  skill.  If  they  exercise  this  degree  of  care  and 
prudence,  they  discharge  their  obligation;  if  they  fail  to  exercise 
the  same,  they  become  responsible  therefor:  Hicks  v.  Mintum,  19 
Wend.  550.  It  is  the  duty  of  an  auctioneer  to  call  for  the  name  of 
the  highest  bidder,  that  a  memorandum  may  be  made  at  the  time  of 
the  sale  as  required  by  the  statute  of  frauds.  If  instead  of  so  doing, 
he  calls  the  bidder  to  his  desk,  but  the  bidder  does  not  respond,  and 
later  puts  up  the  property  for  sale  again,  selling  it  for  a  less  sunt 
he  is  answerable  to  the  owner  for  the  sum  first  bid:  Townsend 
V.  Van  Tassel,  8  Daly,  261. 

It  is  the  duty  of  an  auctioneer  to  carry  out  the  instructions  of  his 
employer.  For  a  failure  to  do  so  he  is  liable  in  damages  like  other 
agents:  Wilkinson  v.  Campbell,  1  Bay,  169.    Hence,  when  the  owner 
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of  goods  instniets  his  anctioneer  not  to  lell  them  for  loss  than  a 
stated  price,  the  auctioneer,  if  he  disregards  the  instrnetion,  is  lia- 
ble to  the  seUer  for  the  difference  between  the  price  stated  and  the 
one  TSceiTcd:  Haznl  ▼.  Dunham,  1  N.  Y.  Super.  Gt.  (1  Hali)  655; 
Steele  ▼.  EHmaker,  11  Serg.  A  B.  86.  If  he  puts  the  goods  up  at 
the  price  instructed,  and  cannot  sell  them  because  they  will  not  bring 
it,  he  is  not  liable  when  they  perish  for  that  reason:  Williams  ▼.  Poor, 
8  Craneh  G.  C.  251,  Fed.  Gas.  No.  17,732. 

When  an  auctioneer  sells  on  credit,  as  he  is  authorized  to  do,  tak- 
ing notes  payable  to  himself,  his  principals  must  bear  the  loss,  in 
case  of  the  failure  of  the  makers  before  maturity,  unless  the  auc- 
tioneer appropriates  the  notes  to  his  own  purposes:  Townes  ▼.  Birchett, 
12  Leigh,  173. 

It  is  of  course  the  duty  of  an  auctioneer  to  turn  oVer  the  proceeds 
of  a  sale  to  his  employer,  and  if  any  demand  is  necessary  to  put 
the  auctioneer  in  default  (and  probably  none  is),  then  asking  for  the 
proceeds  is  a  sufficient  demand  for  this  purpose:  Plummer  ▼.  Bank- 
ers' Surety  Go.,  52  Misc.  Bep.  97,  101  N.  Y.  Supp.  529. 

An  auctioneer  who  is  sued  for  the  proceeds  of  a  Bale  cannot  set  up 
title  in  himself,  either  as  a  defense  to  the  action  or  in  reduction  of 
damages.  He  cannot,  in  such  a  case,  dispute  the  title  of  the  person 
for  whom  he  sells  goods:  Hutchinson  v.  Gordon,  2  Harr.  179;  Osgood 
▼.  Nichols,  5  Gray,  240. 

c  LiabiUtj  to  Buyer. — An  auctioneer  may  become  liable  to  a 
buyer  on  his  warranty  of  title  in  the  vendor:  Dent  ▼.  McGrath,  3 
Bush,  174.  He  may  also  bind  himself  to  make  delivery  of  the  goods 
and  become  personally  liable  to  the  buyer  for  their  nondelivery:  Eli- 
son  V.  Wiilff,  26  HI.  App.  616.  The  anctioneer  is  ordinarily  liable  to 
the  purchaser  for  the  return  of  the  deposit  or  earnest-money  if  the 
sale  is  abandoned  by  mutual  consent,  or  falls  to  be  consummated 
through  no  fault  of  the  purchaser:  Bobinson  v.  Trofitter,  11  Allen, 
339;  Gockcroft  v.  Muller,  71  N.  Y.  367;  Mahon  v.  lAscomb,  19  N.  Y. 
Supp.  224.  The  general  rule  is,  that  until  the  sale  is  completed  the 
auctioneer  is  regarded  as  the  stakeholder  of  the  deposit,  and  should 
not  pay  it  to  either  of  the  parties  without  the  consent  of  the  other. 
This  rule  is  not  inflexible,  however,  and  the  purchaser  may  by  his 
conduct  and  delay  lose  the  right  to  hold  the  auetioneer  for  a  deposit 
which  he  has  paid  over  to  the  seller:  Ellison  v.  Kerr,  S6  HI.  427. 

d.  IdaUlity  When  Principal  Undisclosed. — ^The  general  rule  that 
if  a  person  would  excuse  himself  from  responsibility  on  the  ground 
of  agency,  be  must  disclose  his  principal  at  the  time  of  making  the 
contract,  and  that  he  is  acting  on  the  behalf  of  the  principal,  ap- 
plies to  auctioneers.  An  auctioneer  is  regarded  as  the  vendor  him- 
self, and  held  personally  liable  as  such,  unless  he  discloses  his  prin- 
cipal at  the  time  of  the  sale.  His  general  employment  as  auctioneer 
does  not  of  itself  import  notice  of  the  agency:  Thomas  v.  Kerr,  3 
Bush,  619,  96  Am.  Dec.  262;  Seemuller  v.  Fuchs,  64  Md.  217,  54 
Am.  Bep.  766,  1  Atl.  120;  Schell  v.  Stephens,  50  Mo.  375;  Mills  v. 
Hunt,  17  Wend.  333,  20  Wend.  431;  Bush  v.  Gole,  28  N.  Y.  261,  84 
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Am.  Dee.  348;  Baltzen  t.  Kicolay,  5S  N.  Y.  467;  DftTie  t.  Lynch, 
1  White  ft  W.  Tex.  Civ.  App.,  see.  895.  ''The  iiile  is  well  ettahlished 
that  ea  muetioneer  who  does  not  diselose  his  principel  is  preemned 
to  contraet  upon  his  own  behalf,  except  where  he  expressly  eoa- 
traets  vpon  the  nnderstanding  that  he  will  not  do  so.  On  the  other 
hand,  if  he  discloses  the  fact  of  agency  and  his  principal,  the  Imw 
presomes  that  he  does  not  contract  upon  his  own  behalf,  bnt  for  the 
principal":  Mercer  ▼.  Leihy,  139  Mich.  447,  102  N.  W.  972. 

e.  Liability  to  True  Owner— Sale  of  Stolen  CkKida. — It  is  ▼ery 
elear  that  an  auctioneer  who  sells  goods  with  notice  that  they  do 
not  belong  to  his  principal  is  liable  to  aceonnt  to  the  true  owner: 
Morrow  Shoe  Mfg.  Co.  ▼.  New  England  Shoe  Co.,  57  Fed.  685,  6 
G.  G.  A.  508,  24  L.  B.  A.  417;  Higglns  y.  Lodge,  68  Md.  229,  6  Abl 
St.  Bep.  437,  11  Atl.  846.  And  even  when  an  auctioneer,  acting  in 
good  faith  and  without  notice,  sells  goods  for  his  principals  irhich 
belong  not  to  them  but  to  a  third  person,  and  still  In  good  faith 
delivers  the  proceeds  to  his  principals,  he  is  answerable  to  the  fme 
owner.  He  is  liable  for  conversion  for  selling  the  property  of  other 
persons  than  his  principal,  unless  he  can  show  some  other  excuse 
or  justification  than  his  good  faith  or  ignorance  of  the  true  owners 
rights.  At  least  this  is  the  generally  accepted  rule;  and  it  has  been 
applied  in  a  number  of  cases  where  the  goods  were  stolen  property 
and  the  principal  was  a  thief:  Swim  v.  Wilson,  90  Gal  126,  25  Am. 
St.  Bep.  110,  27  Pac.  33,  13  L.  B.  A.  605;  Bobinson  ▼.  Bird,  158 
Mass.  357,  35  Am.  St.  Bep.  495,  33  N.  E.  391;  Kearney  v.  Glutton, 
101  Mich.  106,  45  Am.  St.  Bep.  394,  59  N.  W.  419;  Mohr  v.  Langan, 
162  Mo.  474,  63  S.  W.  409;  Hoffman  v.  Garow,  20  Wend.  21,  22 
Wend.  285.  This  rule  was  departed  from  in  Bogers  v.  Huie,  2  GaL 
571,  56  Am.  Dec.  363,  a  decision,  however,  which  is  discredited  in 
Swim  V.  Wilson,  90  Gal.  126,  25  Am.  St.  Bep.  110,  27  Pac.  33,  13 
L.  B.  A.  605.  Perhaps  the  rule  was  also  departed  from  in  FrizseU 
V.  Bundle,  88  Tenn.  396,  17  Am.  St.  Bep.  908,  12  S.  W.  918,  where 
it  was  held  that  an  auctioneer  who  receives  mortgaged  chattels  from 
the  mortgagor,  sells  them  for  him  on  commission,  and  pays  over  the 
proceeds  thereof,  without  any  notice  actual  or  constructive  of  the 
mortgage,  was  not  liable  to  the  mortgagee  for  conversion  although 
the  mortgagor  acted  fraudulently  in  the  matter.  It  was  held  that 
the  registration  of  the  mortgage  did  not,  in  such  a  case,  operate  as 
constructive  notice  to  the  auctioneer. 

f.  Liability  to  Oaxnishment.— In  Pratte  v.  Scott,  19  Mo.  625,  it 
is  affirmed  that  an  auctioneer,  who  has  in  his  possession  a  conaign- 
ment  of  goods  for  sale,  cannot  be  garnished  by  the  plaintiff  in  an 
execution  suit  against  the  owner  of  the  goods.  And  in  Penniman 
V.  Buggies,  6  Mass.  166,  it  is  affirmed  that  an  auctioneer  who  sells 
goods  under  the  orders  of  a  sheriff  and  receives  the  proceeds  of  the 
sale  cannot  be  held  as  a  trustee  for  persons  who  have  claims  against 
the  sheriff  for  the  proceeds,  as  he  is  accountable  to  the  sheriff  only. 
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VL    CompeiiBatloii  and  JAea  of  Aiictioneer. 

ftk  Blglit  to  Foei  or  Oommisaioiifl. — The  reaionable  amonnt  which 
an  anetioneer  may  demand  in  the  way  of  fees  and  eommisflionfl  will 
be  found  considered  in  Andrews  ▼.  Frieraon,  144  Ala.  470,  39  South. 
512;  Dotillet  ▼.  Ghardon,  4  Mart.  (O.  S.)  611,  5  Mart.  (O.  S.)  307; 
Bneeeesion  of  Macarty,  32  La.  Ann.  0;  The  Amy  Warwick,  2  Spr. 
160,  Ped.  Caa.  No.  344.  In  some  jurisdictions  the  amount  is  fixed 
by  statute  (Barry  t.  American  etc.  Color  Works,  107  La.  236,  31 
Soutli.  733),  in  the  absence  of  an  agreement  in  writing:  Griffin  y. 
Helmbold,  72  N.  Y.  437.  The  written  agreement,  in  order  to  take 
the  ease  out  of  statute,  need  not  be  signed  by  the  auctioneer:  Car-. 
penter  r.  Le  Count,  93  N.  Y.  562,  affirming  22  Hun,  106.  In  addi- 
tion to  the  commissions  fixed  by  statute,  the  auctioneer  is  entitled 
to  hia  expenses  and  disbursements,  and  reasonable  compensation  for 
extraordinary  services  beyond  the  mere  selling;  in  public  to  the  high- 
est bidder:  Bussell  v.  Miner,  61  Barb.  534,  5  Lans.  537,  25  Hun,  114. 

An  auctioneer  is  not  entitled  to  commissions  unless  he  effects  a 
aale:  Girardey  ▼.  Stone,  24  La.  Ann.  286.  He  cannot  recover  com- 
missions on  a  bid  not  complied  with:  Cochran  t.  Johnson,  2  McCord, 
21;  nor  can  he  recover  fees,  when  a  sale  "has  been  adjourned,  for 
■erriees  rendered  on  the  day  of  adjournment:  Ward  v.  James,  8  Hun, 
526.  Perhaps  when  a  sale  is  set  aside  and  a  resale  ordered  through 
no  fault  of  his,  he  may  be  entitled  to  compensation  for  services  ren- 
dered at  both  sales:  In  re  Benner,  3  Brewst.  398,  7  Phila.  333. 

When  different  lots  are  sold  severally  at  auction,  the  sale  of  each 
is  a  distinct  contract,  and  the  commissions  of  the  auctioneer  accrue 
upon  each  complete  sale,  unless  he  has  contracted  with  the  owner  for 
an  entire  sum  as  compensation  for  his  whole  service:  Bobinson  v. 
Green,  3  Met.  159.  In  Miller  v.  Burke,  68  N.  Y.  615,  affirming  6 
Daly,  171,  the  auctioneer  is  held  entitled  to  but  one  fee  for  lots 
sold  together  in  one  parcel. 

b.  Allowanco  for  Ezponsei  and  DisbnraoineiitB. — An  auctioneer  is 
entitled  to  compensation  for  disbursements  properly  made,  and  this 
although  a  sale,  through  no  fault  of  his,  is  not  effected:  Girardy  v. 
Stone,  24  La.  Ann.  286;  Bobinson  t.  Green,  3  Met.  159.  In  addition 
to  his  statutory  commissions,  he  seems  to  be  entitled  to  his  expenses 
and  disbursements,  and  also  compensation  for  extraordinary  services 
beyond  the  mere  selling  in  public  to  the  highest  bidder:  Bussell  v. 
Miner,  61  Barb.  534,  25  Hun,  114,  5  Lans.  537. 

e.  Aetloa  to  Becorer  OomponsatioiL — An  auctioneer  may  sue  in 
bis  own  name  to  recover  the  fees  which  by  the  terms  of  the  sale  are 
to  be  paid  him  by  the  purchaser:  Bleecker  v.  Franklin,  2  £.  D.  Smith, 
93;  Mnller  v.  Maxwell,  15  Super.  Ct.  (2  Bosw.)  355.  His  right  to 
Toeover,  however,  is  dependent  upon  the  validity  of  the  contract  of 
purchase  as  between  the  seller  and  buyer:  Johnson  v.  Buck,  35  N. 
J.  Lu  338,  10  Am.  Bep.  243. 

d.  Lien  for  Compensation. — An  auctioneer  has  a  lien  on  the  prop- 
erty intrusted  to  him  to  sell,  for  his  commissions  and  expenses:  Eli- 
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•on  V.  Wolff,  26  HL  App.  616;  Saeeeasion  of  Dowler,  29  Lm.  Anm. 
437;  Thompson  t.  Kelly,  101  Mmas.  291,  3  Am.  Bep.  353;  Hnrtoir  ▼. 
Bparr,  15  Mo.  184;  Lewis  r.  Mason,  94  Mo.  551,  5  &  W.  911,  8  8.  W. 
735.  Bj  daliTering  the  goods,  however,  he  loses  his  lien  thereon: 
Blnm  T.  Torre,  3  Hill  (8.  C),  155.  According  to  Hone  r.  Henriqa«s, 
13  Wend.  240,  27  Am.  Dec.  204,  where  an  assignment  for  the  bene- 
fit of  creditors  is  frandnlent,  an  anctioneer  to  whom  the  assignees 
have  introsted  the  effects  to  be  sold  has  no  lien  npon  the  moneys 
realized  from  the  sale,  as  against  judgment  creditors  of  the  assignor, 
ths  anctioneer  being  himself  a  creditor  bat  having  agreed  to  the 
assignment. 


LUCY  V.  LUCY. 

[107  Minn.  432,  120  N.  W.  754.] 

HOMBSTBAB— Deed  not  Signed  by  Insane  Wlf e— BrtoppeL — 

A  father,  without  joining  his  insane  wife,  conveyed  his  homestead  to 
one  son.  The  deed  was  reformed,  so  as  to  require  the  son  to  make 
certain  payments  to  the  father  during  his  life,  and  to  make  other 
payments  for  the  father  after  his  death.  The  father  abandoned  the 
homestead,  and  by  action  secured  the  reformation  of  the  deed.  The 
son  made  the  stipulated  payments.  Two  years  later  the  father  mnde 
a  deed  to  another  son  for  the  consideration  of  love  and  affection  and 
one  dollar.  It  is  held  that  the  record  of  the  deed  and  other  proceed- 
ings, and  possession  of  the  land  by  plaintiff,  gave  notice  or  knowl- 
edge of  the  rights  of  the  son  in  possession;  that  the  father  was 
estopped  from  asserting  the  invalidity  of  the  first  deed;  and  that 
this  estoppel  operated  to  make  that  deed  valid  as  against  the  aon, 
to  whom  the  second  deed  had  been  executed,     (p.  50£) 

(Syllabus  by  the  court.) 

W.  C.  Odell,  B.  Southworth  and  W.  N.  Southworth,  for  the 
appellant. 

Francis  Cadwell  and  F.  C.  Irwin,  for  the  respond^it. 

*»»  JAGGABD,  J.  Plaintiflf  and  respondent  and  defend- 
ant and  appellant  were  sons  of  one  Daniel  Lucy.  His  wife 
and  their  mother  daring  all  the  time  here  involved  was,  and 
now  is,  in  an  insane  asylum.  On  the  sixth  day  of  August, 
1901,  the  father  conveyed  the  land  here  involved  to  the  plain- 
tiff under  an  agreement  by  deed  recorded  a  week  later.  After 
the  execution  of  the  deed,  the  father  left  the  premises,  which 
were  his  homestead,  ceased  to  reside  thereon,  and  wholly 
abandoned  the  same.  Both  parties  agree  that  his  homestead 
right  then  ceased.  Plaintiff,  after  the  execution  of  the  deed, 
took  possession  of  the  land,  and  has  ever  since  occupied  it 
In  April,  1904,  a  court,  having  jurisdiction  of  the  premises 
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and  parties,  filed  an  order  for  a  decree  in  an  action  by  the 
father  against  plaintiff  to  set  aside  the  deed  on  the  grounds 
that  it  had  been  procured  by  fraud  and  undue  influence.  By 
that  decree  it  was  adjudged  that  the  plaintiff,  after  the 
death  of  the  father,  should  pay  certain  sums  for  masses  for 
the  repose  of  the  souls  of  certain  persons  named  therein  and 
certain  legacies  therein  specified,  and  that  in  case  the  wife 
should  recover  her  reason  after  the  father's  death,  the  plain- 
tiff should  provide  a  good  and  su£Scient  home,  care  and  atten- 
tion for  his  mother,  and  upon  her  death  to  provide  her  with 
suitable  burial.  The  deed  was  reformed  by  said  judgment 
in  order  to  make  it  set  forth  the  full  agreement  of  the  par- 
ties. Judgment  was  entered  in  accordance  with  the  order 
in  December,  1905.  The  record  shows  no  appeal.  The  ques- 
tion of  the  validity  of  provisions  as  to  masses  is  not  here 
involved.  Plaintiff  agreed  in  the  deed  ^**  to  pay  the  father 
one  hundred  and  fifty  dollars  per  year,  during  his  life,  to  pro- 
vide a  good  home,  board  and  washing  upon  the  premises,  and 
in  case  the  father  did  not  desire  to  live  with  the  plaintiff,  to 
pay  for  such  board  and  washing  in  addition  to  the  yearly 
sum  of  one  hundred  and  fifty  dollars.  In  so  far  as  the  result- 
ing agreement  imposed  upon  plaintiff  the  duty  to  pay  sums 
during  the  father's  life,  he  had  fully  complied  with  the  terms 
of  the  agreement.  On  the  twenty-seventh  day  of  October, 
1905,  the  father  conveyed  the  land  by  warranty  deed  to  the 
defendant,  another  son,  for  the  consideration  of  love  and  af- 
fection and  one  doUar.  On  the  first  day  of  December,  1905, 
the  father  returned  to  the  plaintiff,  and  resided  with  him  on 
the  premises  since  that  time.  This  action  was  brought  by 
plaintiff  in  possession  against  defendant  to  secure  an  adjudi- 
cation that  he  was  the  owner  of  the  premises  and  to  set  aside 
the  deed  executed  by  the  father  to  defendant.  The  trial 
court,  in  effect,  found  facts  as  previously  stated,  and  ordered 
judgment  for  plaintiff.  This  appeal  was  taken  from  the 
judgment  entered  accordingly. 

The  one  question  argued  by  the  defendant  is  this:  Could 
the  father,  at  the  time  he  was  occupying  the  eighty  acres  as 
his  homestead,  convey  the  same  to  the  plaintiff  by  deed,  exe- 
cuted while  the  father  occupied  the  premises  as  his  homestead, 
without  the  signature  of  his  wife  to  that  deedY  This  is  not, 
as  the  record  appears  to  us,  the  essential  question  on  the 
merits. 

It  may  be,  and  will  be  here,  conceded  that  the  original  deed 
by  the  father  to  the  son  was  not  valid,  because  it  lacked  the 
wife's  signature  (Gen.  Stats.  1894,  sec.  5522),  and  that  chap- 
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ter  75,  page  150,  of  the  Laws  of  1891,  did  not  operate  to  give 
effect  to  the  deed,  even  as  to  the  husband's  interest  None 
the  less  the  facts  found  by  the  trial  court  jnstif  j  its  conclnsion. 
In  brief,  the  father,  without  the  wife  joining,  conveyed  his 
homestead  to  one  son,  here  plaintiff.  That  son  agreed  to  make 
certain  payments  to  the  father  during  his  life,  and  to  make 
certain  other  pa3rments  for  the  father  after  his  death.  The 
deed  was  recorded.  The  father  abandoned  the  homestead. 
The  son  made  the  stipulated  payments.  Two  years  later  the 
father  made  a  deed  to  another  son  for  the  consideration  of 
loTC  and  affection  and  one  dollar.  The  record  of  the  deed  and 
of  the  other  proceedings,  and  the  possession  of  the  land  by 
the  plaintiff,  gave  notice  or  knowledge  to  the  defendant  of  all 
of  these  facts.  The  defendant,  in  consequence,  was  estopped, 
^**  if  the  father  was  estopped.  It  is  clear  that  the  father 
could  not  assert  in  equity  the  invalidity  of  the  deed.  The 
plaintiff  had  actually  parted  with  considerable  sums  of  money 
for  the  father's  benefit.  No  offer  in  any  form  was  made  to 
return  these  sums.  If  the  defendant's  theory  should  prevail, 
plaintiff  would,  at  most,  have  a  right  of  action  in  the  nature  of 
quasi  contract  against  the  father  without  recourse  to  the  land. 
There  is  good  authority  to  the  effect  that  a  sale  of  the  home- 
stead, inoperative  because  the  homestead  right  has  not  been 
released  by  both  husband  and  wife,  may  be  rendered  valid  by 
subsequent  abandonment:  Thompson  on  Homesteads,  p.  415, 
sec.  483.  And  see  McDonald  v.  Crandall,  43  111.  231,  92  Am. 
Dec.  112 ;  Hall  v.  Pullerton,  69  111.  448.  In  Adams  v.  Gilbert, 
67  Kan.  273,  100  Am.  St.  Eep.  456,  72  Pac.  769,  Cunningham, 
J.,  said:  ''The  husband  might  by  his  actions,  words  or  silence, 
when  he  should  have  spoken,  confirm  a  deed  to  the  homestead 
executed  by  himself  alone,  or  estop  himself  from  denying  its 
validity,  so  as  to  make  it  convey  title,  after  its  homestead 
character  had  ceased,  or  after  the  death  of  the  wife.  The 
protection  to  a  homestead  afforded  by  constitutional  and  statu- 
tory provisions  lasts  no  longer  than  the  occupancy  of  the 
premises  as  a  homestead."  The  ability  of  the  wife  to  avoid 
the  transfer  is  not  here  involved.  Estoppel  of  the  husband 
would  not  prevent  the  assertion  by  the  wife  of  her  homestead 
rights. 

If  this  reasoning  be  not  conclusive,  defendant  is  clearly 
estopped  by  the  judgment  in  the  action  to  which  the  father 
was  a  party  plaintiff,  by  which  the  deed  was  reformed  and 
confirmed  as  reformed.  That  action  was  begun  at  a  time 
when  both  parties  conceded  the  homestead  right  had  ceased 
to  exist.    No  appeal  was  taken  from  it,  nor  was  any  motion 
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made  after  the  order  for  decree  had  been  filed.  It  was  after 
this  that  the  father  executed  the  deed  to  the  defendant  son. 
The  same  reasoning  which  is  involved  to  convey  title  to  de- 
fendant compels  the  conclusion  that  this  judgment  estopped 
the  father  from  asserting  title.  The  father  was  bound  by  the 
judgment,  as  he  would  have  been  bound  by  the  deed,  if  no 
judgment  had  been  rendered.  If  the  deed  could  be  good 
under  any  circumstances,  the  judgment  must  be  good  under 
the  circumstances  shown.  Plaintiff  was  in  possession.  De- 
fendant had  notice  of  his  rights,  including  those  conferred 
by  the  judgment,  independent  of  the  fact  whether  or  not  the 
-«»  judgment  was  so  far  recorded  by  lis  pendens  or  otherwise 
as  to  give  defendant  record  notice  of  its  existence.  Barton 
T.  Drake,  21  Minn.  299,  is  entirely  consistent  with  this  con- 
elusion.  In  that  case,  as  appears  at  the  foot  of  page  306,  the 
plaintiffs,  who  as  husband  and  wife  claimed  the  homestead, 
were  in  possession  of  the  homestead  premises  at  the  time  the 
suit  was  begun.  If  in  this  case  the  father  had  remained  in 
possession  with  the  plaintiff,  it  would  be  obviously  true  that 
the  estoppel  by  the  judgment  would  no  more  have  been  con- 
clusive than  the  estoppel  by  the  deed.  Neither  would  have 
been  of  legal  effect.  In  other  words,  the  judgment  rendered 
when  the  homestead  had  been  abandoned  bound  the  father  as 
much  as  the  subsequent  deed  could  have,  if  no  such  judgment 
had  intervened. 

That  upon  the  assumption  here  made  the  trial  court  was 
wrong  in  the  reason  assigned  in  his  memorandum  for  his 
conclusion  *'b,"  namely,  *'that  the  provision  of  chapter  75  of 
the  Laws  of  1891,  the  law  in  force  at  the  time  of  the  execu- 
tion of  the  deed,"  does  not  alter  the  conclusion  here  reached; 
for  the  validity  of  a  right  of  judgment  is  not  affected  by  the 
fact  that  it  was  rendered  for  a  wrong  reason:  County  of 
Chisago  V.  St.  Paul  &  D.  R.  Co.,  27  Minn.  109,  6  N.  W.  454;  j 

Chauncey  v.  Wass,  35  Minn.  1,  25  N.  W.  457,  30  N.  W.  826.  | 

Affirmed. 

I 
I 

Judge  Brown  Dlsiented,  and  said:  "In  my  opinion  a  conveyance 
of  the  homestead  by  the  husband,  without  the  joinder  of  the  wife, 
which  the  statutes   declare   shall  not  be  valid,   cannot  be  rendered  ! 

valid,  under  the  rule  of  estoppel  or  otherwise,  by  the  subsequent  con- 
duct of  the  husband  alone:  Barton  v.  Drake,  21  Minn.  299;  Law  v.  ^ 
Batler,  44  Minn.  482,  47  N.  W.  53,  9  L.  B.  A.  856;  Murphy  v.  Ben- 
ner,  99  Minn.  348,  116  Am.  St.  Bep.  418,  109  N.  W.  693,  8  L.  B.  A., 
N.  8.,  665.  Nor  can  his  separate  deed  be  validated  by  decree  of 
eourt  rendered  in  an  action  to  which  the  wife  is  not  a  party.  The  i 
homestead  under  our  law  is  community  property,  subject  to  sale  and 
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^onyeyanee  only  by  the  eoneurrenee  of  both  hnsband  and  wife.  The 
property  in  qnestion  in  this  action  wae,  at  the  time  the  wife  became 
insane,  the  family  homestead,  and  the  subsequent  abandonment  thereof 
by  the  husband,  in  consequence  of  his  deed  to  plaintiff,  did  not  change 
its  character  as  such:  Montgomery  r.  Dane,  81  Ark.  154,  118  Am.  St. 
Bep.  87,  98  8.  W.  715,  11  Am.  A  Eng.  Ann.  Gas.  421,  and  note." 


The  Effect  of  a  Conveyance  of  a  Homestead  by  one  only  of  the 
spouses  is  the  subject  of  a  note  to  Jerdee  t.  Furbush,  95  Am.  St. 
Bep.  909.  The  general  rule  is  that  a  deed  of  a  homestead  is  inef- 
fectual to  convey  title  unless  executed  by  both  husband  and  wife: 
Lininger  ▼.  Helpenstell,  229  HI.  369,  120  Am.  St.  Bep.  264;  McDonald 
V.  Sanford,  88  Miss.  633,  117  Am.  St.  Bep.  758;  Bolen  v.  Lilly,  85 
Miss.  344,  107  Am.  St.  Bep.  291.  A  contract  to  conyey  a  homestead 
made  by  the  husband  alone  is  without  Talidity,  and  damages  cannot 
be  recovered  against  him  for  its  breach:  Silander  ▼.  Gronna,  15  N. 
D.  552,  125  Am.  St.  Bep.  616.  As  to  the  effect  of  a  conveyance  of  a 
homestead  made  by  the  husband  or  wife  alone,  when  the  other  spouse 
is  insane,  see  Weatherington  v.  Smith,  77  Neb.  363,  124  Am.  St.  Bep. 
855;  Adams  v.  Gilbert,  67  Kan.  273,  100  Am.  St.  Bep.  456. 

A  Husband  hy  Ahandoning  the  Homestead  and  deserting  hia  famOy 
cannot  let  in  the  claims  of  his  creditors  against  it,  if  the  family  de- 
sire to  continue  to  reside  thereon  and  preserve  its  homestead  char- 
acter, and  he  makes  no  attempt  to  furnish  them  another  home:  Mont- 
gomery ▼.  Dane,  81  Ark.  154,  118  Am.  St.  Bep.  87« 


LAQERMAN  v.  CASSBELT. 

[107  Minn.  491,  120  N.  W.  1086.] 

STATUTE  OF  XJMITATION8 — ^Action  Battralnad  by  Xnjinie- 
tlon. — The  rule  that,  whenever  a  person  is  prevented  from  exercising 
his  legal  remedy  by  some  paramount  authority,  the  time  for  which 
he  is  thus  prevented  must  not  be  counted  against  him  in  determin- 
ing whether  the  statute  of  limitations  has  barred  his  right,  applies 
only  when  such  paramount  authority  is  invoked  and  the  restoaint  in- 
duced by  the  debtor,     (p.  508.) 

STATUTE  OF  LIMITATIONS— Actton  Bestnlnad  by  XDjanc- 
ttOQ. — ^The  statutory  provisions  suspending  the  running  of  the  pe- 
riod of  limitation  during  the  time  the  beginnin|^  of  an  aotion  is 
stayed  by  an  injunction  or  other  statutory  prohibition  applv  only  be- 
tween parties  to  the  suit,  and  not  where  the  injunction  Is  granted 
in  a  suit  to  which  the  debtor  is  not  a  party,     (p.  509.) 

(Syllabi  by  the  court.) 

0.  ^.  Holman,  for  the  appellant. 

James  E.  Trask,  for  the  respondent. 

^^  ELLIOTT,  J.  This  was  an  action  to  enforce  the  col- 
lection of  an  assessment  levied  upon  the  stock  of  the  Germania 
Bank.    The  defendant  Casserly  was  a  stockholder,  and  the 
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sole  question  is  whether  the  statute  of  limitations  had  run 
against  the  eause  of  action.  The  trial  court  found  in  favor 
of  the  plaintifF,  and  the  defendant  appealed  from  this  judg- 
ment. 

The  facts  with  reference  to  the  failure  of  this  bank  have 
been  fully  stated  in  previous  decisions  and  need  not  be  re- 
peated: Willius  V.  Mann,  91  Minn.  494,  98  N.  W,  341,  867; 
WiUius  V.  Albrecht,  100  Minn.  436,  111  N.  W.  387,  112  N.  W. 
862;  State  v.  Qermania  Bank  of  St.  Paul,  106  Minn.  446,  119 
N.  W.  61. 

For  present  purposes  it  is  sufficient  to  say  that  the  Germania 
Bank  became  insolvent  on  January  4,  1897,  and  the  appellant 
was  then  the  owner  of  five  shares  of  its  capital  stock.  The 
bank  was  subsequently  reorganized,  but  the  appellant  did  not 
become  a  stockholder  in  the  new  bank.  The  reorganized  bank 
also  became  insolvent  in  July,  1899,  and  Qustav  Willius  was 
appointed  receiver,  with  power  to  enforce  the  constitutional 
liability  of  the  debts  of  the  stockholders.  The  appellant  was' 
not  liable  for  any  of  the  debts  of  the  new  bank,  but  was  liable 
secondarily  for  the  debts  of  the  old  bank,  although  this  sec- 
ondary liability  could  not  be  enforced  until  the  liability  of 
the  stockholders  of  the  new  bank  had  been  exhausted :  Willius 
V.  Mann,  91  Minn.  494,  98  N.  W.  341,  867.  The  cause  of 
action  against  all  the  stockholders  of  the  Germania  Bank 
accrued  on  July  26,  1899,  when  the  receiver  was  appointed, 
and  a  proceeding  to  enforce  the  same  could  have  been  com- 
menced at  any  time  within  six  years  thereafter.  For  this 
purpose  two  remedies  were  available — ^that  provided  by  chap- 
ter 76,  General  Statutes  of  1878,  and  that  provided  by  chapter 
272,  '*®*  Laws  of  1899.  The  receiver  proceeded  under  chap- 
ter 272,  but  through  a  misunderstanding  of  the  law  neglected 
to  commence  proceedings  to  enforce  stockholders'  liability 
within  six  years  after  the  cause  of  action  arose;  and  it  was 
held  in  Willius  v.  Albrecht,  100  Minn.  436,  111  N.  W.  387, 
112  N.  W.  862,  that  the  statute  of  limitations  had  run  against 
the  cause  of  action. 

The  appellant  in  this  action  was  liable  only  secondarily  for 
the  debts  of  the  old  bank,  and  after  the  decision  in  Willius  v. 
Albrecht,  100  Minn.  436,  111  N.  W.  387,  112  N.  W.  862,  an 
action  was  commenced  against  him  on  the  theory  that  the 
statute  had  not  run,  because  the  receiver  was,  during  a  por- 
tion of  the  time,  restrained  by  the  decision  in  Willius  v.  Mann, 
91  Minn.  494,  98  N.  W.  341,  867,  and  an  order  supplementary 
thereto  made  by  the  district  court.  If  the  time  during  which 
the  order  of  the  district  court  was  in  force  is  to  be  deducted. 
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the  trial  eonrt  properly  held  that  the  statute  had  not  run 
against  the  eause  of  action  against  this  appellant.  The  entire 
proceedings  were  under  chapter  272,  Laws  of  1899. 

In  an  action  against  certain  stockholders,  it  was  held  in 
Willins  V.  Mann,  91  Minn.  494,  98  N.  W.  341,  867,  on  the 
principle  which  has  been  established  in  Harper  t.  Carroll, 
66  Minn.  487,  69  N.  W.  610,  1069,  that  the  stockholders  of 
the  reorganized  bank  were  liable  primarily  for  the  debts  of  the 
old  and  the  new  bank,  and  that  the  stockholders  of  the  old 
bank  were  liable  secondarily  only  for  its  debts,  and  that  the 
remedies  against  the  stockholders  of  the  new  bank  should  be 
exhausted  before  proceeding  against  the  old  stockholders. 
The  lower  court  was  directed  to  proceed  in  accordance  with 
that  decision  rendered  February  11,  1904.  On  May  27,  1904, 
the  district  court,  on  the  application  of  the  receiver  and  with- 
out notice  to  the  appellant,  made  an  order  restraining  the  re- 
ceiver "from  collecting  from  any  person  secondarily  liable  for 
said  assessment  made  on  the  seventeenth  day  of  September* 
1903,  except  where  such  person  has  become  liable  by  reason  of 
transfer  of  stock  made  subsequent  to  the  fourth  day  of  Jan- 
uary, 1897,  until  he  shall  have  exhausted  all  remedies  against 
the  persons  primarily  liable  for  or  on  account  of  said  assess- 
ment, and  until  said  court  shall  make  and  enter  its  further 
order  herein  to  the  effect  that  all  remedies  against  said  per- 
sons so  primarily  Ifable  have  been  exhausted."  The  order 
discharging  this  restraining  order  was  not  made  until  March 
30,  1908. 

-•»*  The  decision  in  Willius  v.  Mann,  91  Minn.  491,  98  N. 
W.  341,  867,  and  the  restraining  order  of  the  district  court 
were  made  in  proceedings  under  chapter  272,  and  were  mani- 
festly intended  to  be  confined  to  the  remedies  and  proceedings 
provided  for  by  that  statute.  It  was  held  in  Willius  v.  Al- 
brecht,  100  Minn.  436,  111  N.  W.  387,  112  N.  W.  862,  that 
during  all  this  time  the  statute  of  limitations  was  running 
against  the  cause  of  action  against  the  stockholders,  because 
the  right  of  action  to  enforce  the  same  accrued  on  July  26, 
1899.  That  right  of  action  was  not  affected  by  the  proceed- 
ings under  the  other  statute.  Willius  v.  Mann,  91  Minn. 
491,  98  N.  W.  341,  867,  like  Harper  v.  Carroll,  66  Minn.  487, 
69  N.  W.  610, 1069,  determined  the  order  in  which  the  liability 
of  several  classes  of  stockholders  should  be  enforced,  and  the 
order  of  the  district  court  merely  restrained  the  receiver  from 
collecting  from  any  person  secondarily  liable  for  the  assess- 
ments made  on  September  17,  1903,  in  the  proceedings  under 
chapter  272.    Some  proceeding  should  have  been  instituted 
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against  all  the  stockholders  within  six  yean  after  the  cause 
of  action  arose,  and  thereafter  proceedings  to  enforce  the 
secondary  liability  should  have  been  stayed  until  the  liability 
of  those  primarily  liable  had  been  exhausted.  But,  regard- 
less of  all  this,  the  restraining  order  of  the  district  court  did 
not  affect  the  appellant,  because  he  was  not  a  party  to  the 
proceedings  in  which  the  order  was  made.  Willius  v.  Mann, 
91  Minn.  491,  98  N.  W.  341,  867,  was  an  aotion  against  <5er- 
tain  stockholders,  of  which  this  appellant  was  not  one.  It 
appears  that  he  did  contribute  ten  dollars  toward  a  fund 
which  was  used  to  pay  the  expenses  of  that  appeal ;  but  that 
fact  alone  is  not  sufficient  to  make  him  a  party,  and  bind  him 
as  such  by  the  decision.  For  certain  purposes  the  stock- 
holders of  the  corporation  were  in  court  through  representa- 
tion by  the  corporation,  and  in  so  far  as  the  interests  and 
affairs  of  the  corporation  are  concerned,  they  are  bound  by  the 
judgment.  But  they  are  not  bound  as  respects  their  indi- 
vidual interes1»,  and,  when  sued  as  shareholders,  they  have  the 
right  to  assert  any  defenses  personal  to  themselves:  Willius 
V.  Mann,  91  Minn.  494,  98  N.  W.  341,  867 ;  Straw  &  Ellsworth 
Mfg.  Co.  V.  L.  D.  Kilboume  Boot  &  Shoe  Co.,  80  Minn.  125, 
136,  83  N.  W.  36. 

The  rule  that,  whenever  a  person  is  prevented  from  exer- 
cising his  legal  remedy  by  some  paramount  authority,  the  time 
for  which  he  is  thus  prevented  must  n6t  be  counted  against 
him  in  determining  whether  the  statute  of  limitations  has 
barred  his  right,  applies  only  when  such  paramount  authority 
is  invoked  and  the  restraint  induced  by  the  '*®*  debtor.  A 
court  of  equity  cannot  read  an  exception  into  the  statute  of 
limitations,  although  it  may  under  certain  circumstances, 
acting  in  personam,  restrain  a  debtor  from  pleading  the 
statute.  The  statutory  provision  suspending  the  running  of 
the  period  of  limitation  during  the  time  the  beginning  of  an 
action  is  stayed  by  injunction  or  other  statutory  prohibition 
applies  only  between  parties  to  the  suit,  and  not  where  the 
injunction  is  granted  in  a  suit  to  which  the  debtor  is  not  a 
party :  Sage  v.  Rudnick,  91  Minn.  325,  98  N.  W.  89,  100  N. 
W.  106 ;  25  Cyc.  1284 ;  Van  Wagonen  v.  Terpenning,  122  N. 
Y.  222,  25  N.  B.  254 ;  Terrell  v.  IngersoU,  78  Tenn.  77.  The 
restraining  order  issued  by  the  district  court  was  obtained  by 
the  receiver  upon  his  own  application,  without  notice  to  the 
stockholders  who  would  be  affected  thereby;  that  is,  the  re- 
ceiver, for  his  own  benefit,  had  himself  restrained  from  pro- 
ceeding against  persons  who  were  not  parties  to  the  action, 
who  had  no  notice  of  the  application,  upon  whom  the  .order 
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was  never  served,  and  whose  interests  were  to  be  adversely 
affected,  and  he  now  claims  that  the  period  during  which  he 
was  under  this  voluntarily  imposed  restraint  should  be  de> 
ducted  from  the  time  during  which  the  statute  of  limitatioiis 
would  otherwise  be  running  against  the  stockholders.  We 
think  the  rule  thus  invoked  applies  only  when  the  restraint 
is  imposed  at  the  instance  of  the  other  party,  or  by  the  court 
in  some  proceeding  to  which  the  debtor  is  a  party. 
The  order  of  the  trial  court  is  therefore  reversed. 


LimUation  ef  Aeiions. — If  One  it  Prevented  from  Sxercigmg  a  Legal 
Bemedff  by  lome  paramoimt  authoritj,  the  time  daring  which  he  is  thu 
forced  to  be  inactive  is  not  coanted  against  him  in  determinins 
whether  the  statate  of  limitations  has  barred  his  right:  St.  Paul  etc. 
By.  Co.  T.  Olson,  87  Minn.  117,  94  Am.  St.  Bep.  693.  But  an  in- 
junction which  preyents  the  commencement  or  prosecution  of  an  ac- 
tion does  not,  when  there  is  no  provision  to  that  effect  in  the  stat- 
ute, suspend  the  operation  of  the  statate  of  limitations,  nor  does  it 
estop  from  pleading  the  statute  one  who  was  not  instruments]  in 
obtaining  the  injunction:  Hunter  t.  Niagara  Hre  Ins.  Co.,  73  Ohio 
St.  110,  112  AnL  St  Bep.  699. 
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EX  PAETE  BURDEN. 

[92  Miss.  14,  45  South.  1.] 

OBHSIKAL  law — ^verdict  for  MlBdemeanor  or  Frtony. — ^A 
▼•rdiet  finding  the  "defendant  guilty  of  assault  and  battery  with  in- 
tent to  commit  manslaughter^'  is  a  eonyiction  of  assault  and  battery 
merely,  the  words  "with  intent  to  eommit  manslaughter"  being  sur- 
plusage,    (p.  512.) 

CBQIIKAL  LAW— Jurisdiction  to  Impose  Sentence. — Although 
the  court  may  have  jurisdiction  over  the  subject  matter  and  over 
the  person,  it  is  without  jurisdiction  to  impose  a  sentence  not  ap- 
propriate to  the  kind  and  nature  of  the  offense.  The  court,  to  have 
power  to  render  the  particular  judgment,  must  impose  a  punishment 
of  the  character  authorized  by  law.     (p.  514.) 

CBOnNAIi  LAW— Irregular  or  Void  Sentence. — A  sentence 
of  a  different  character  from  that  authorized  br  law  to  be  imposed 
for  the  crime  of  which  the  accused  has  been  found  guilty  is  void, 
while  a  sentence  which  imposes  the  statutory  kind  of  punishment, 
although  excessive,  is  not  void.     (p.  515.) 

HABEAS  COBFUS— Void  or  Irregular  Sentence. — When  a  sen- 
tence is  merely  excessive,  erroneous  or  irregular,  the  writ  of  habeas 
corpus  has  no  place;  but  when  the  sentence  for  the  particular  of- 
fense of  which  the  defendant  has  been  found  guilty  is  void  for  want 
of  authority  to  pronounce  that  particular  sentence,  he  may  resort  to 
habeas  corpus  proceedings,     (p.  515.) 

OBIMINAIi  LAW. — ^A  Sentence  as  for  a  Felony  In  Case  of  a 
OonTlctlon  of  a  Misdemeanor  is  void  absolutely,    (p.  515.) 

HABEAS  COBPUS — ^Void  or  Excessive  Sentence. — The  rule 
that  habeas  corpus  does  not  lie  to  correct  a  merely  excessive  sen- 
tence does  not  apply  where  the  court  imposes  a  felony  sentence  for 
a  conviction  for  misdemeanor.  Such  a  sentence  is  void,  and  may  be 
corrected  on  habeas  corpus,     (p.  516.) 

HABEAS  COBFUS — Bemanding  Defendant  for  Proper  Sen- 
tence.— ^Where  the  verdict  is  good  for  a  misdemeanor,  but  the  accused 
has  been  sentenced  for  a  felony,  he  should  not,  on  habeas  corpus,  be 
discharged,  but  should  be  remanded  to  the  court  for  proper  sentence, 
(p.  516.) 

(511) 
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B.  y.  Fletcher,  attorney  general,  for  the  appellant. 

Hallam,  Easterling  &  Hallam,  for  the  appellee. 

•*  WHITFIELD,  C.  J.  The  verdict  in  this  case  was  in  the 
following  words:  "We,  the  jury,  find  the  defendant  guilty 
of  assault  and  battery  with  intent  to  commit  manslaughter." 
Under  the  case  of  Traube  v.  State,  56  Miss.  153,  this  has  been 
determined  to  be  a  mere  conviction  of  assault  and  battery, 
the  words  "with  intent  to  commit  manslaughter"  being  mere 
surplusage.  We  have,  therefore,  a  conviction  of  a  misde- 
meanor. The  learned  circuit  court,  misinterpreting  this  ver- 
dict, held  it  to  be  a  conviction  for  a  felony,  and  sentenced  the 
defendant  to  six  years  in  the  penitentiary.  This  sentence  it 
had  no  power  nor  jurisdiction  to  impose.  The  distinction, 
abundantly  established  by  authority,  is  between  a  sentence 
which  is  merely  excessive  or  erroneous,  regard  being  had  to 
the  particular  offense,  and  a  sentence  which  is  absolutely  void. 
In  the  former  case  the  writ  of  habeas  corpus  cannot  be  availed 
of,  but  the  party  must  appeal ;  else  the  writ  of  habeas  corpus 
would  be  made  to  serve  the  office  intended  exclusively  for  an 
appeal.  This  last  point,  and  this  alone,  is  what  was  held  in 
the  case  of  Ex  parte  Grubbs,  79  Miss.  358,  30  South.  708. 
That  was  no  case  of  excessive  sentence  for  any  offense.  The 
sole  complaint  ^^  by  Orubbs,  on  habeas  corpus,  was  that  the 
affidavits  on  which  he  had  been  conflicted  were  defective. 
Of  coui^,  the  writ  of  habeas  corpus  could  not  be  resorted  to 
to  try  that  question.  It  is  no  authority  whatever  on  the  point 
in  issue  here.  The  true  doctrine  is  laid  down  explicitly  in 
21  Cyc,  at  page  296,  where  it  is  said:  ''Want  of  jurisdiction 
over  person  or  subject  matter  is  always  a  ground  for  relief 
on  habeas  corpus,  for,  if  the  court  has  acted  without  juris- 
diction, its  judgment  or  order  is  absolutely  void  even  on  col- 
lateral attack;  and  at  least  according  to  the  doctrine  of  the 
latter  cases,  in  addition  to  jurisdiction  over  person  and  sub- 
ject matter,  the  court  must  have  had  jurisdiction  to  render 
the  particular  judgment";  citing  innumerable  authorities 
from  all  over  the  Union,  including  Scott  v.  State,  70  Miss.  247, 
35  Am.  St.  Rep.  649,  11  South.  657,  which  is  directly  in 
point  and  decisive  here.  At  page  298  of  the  same  authority 
is  laid  down  the  universal  doctrine  that  ''mere  errors  and 
irregularities  which  do  not  render  the  proceedings  void  are 
not  ground  for  relief  by  habeas  corpus.  In  such  case,  if  the 
judgment  is  one  from  which  appeal  lies,  the  remedy  is  l^ 
appeal."  The  rule  is  thus  clearly  laid  down  in  21  Cyc,  at 
page  294:  ''But  from  this  it  does  not  follow  that  the  only 
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question  which  can  be  inquired  into  is  the  jurisdiction  of  the 
eourt  over  person  and  subject  matter;  but,  in  addition,  the 
court  musty  at  least  according  to  the  later  cases,  have  had 
jurisdiction  to  render  the  particular  judgment,  without  which 
its  judgment  is  void  and  the  prisoner  entitled  to  be  dis- 
charged"; citing  numerous  authorities.  Notice  that  it  is  ex- 
pressly said  this  is  the  holding  of  the  latest  cases.  Again,  the 
rule  is  thus  expressed  in  15  American  and  English  Encyclo- 
X>edia  of  Law,  second  edition,  page  270,  that  ^'Even  where  a 
court  has  jurisdiction  of  the  offense  charged  and  of  the  person 
of  the  accused,  it  may  so  far  transcend  its  powers  in  assessing 
the  penalty  for  the  offense,  by  imposing  a  punishment  of  a 
character  different  from  that  prescribed  by  law,  or  otherwise, 
that  the  sentence  will  be  void  and  furnish  no  authority  for 
holding  the  accused  in  custody,  though  the  conviction  on  ** 
which  the  sentence  was  entered  was  valid  and  correct ;  and  in 
such  a  case  the  accused  may  be  discharged  on  habeas  corpus. 
But  it  is  only  when  the  court  pronounces  a  judgment  which 
is  not  authorized  by  law  under  any  circumstances  in  the  par- 
ticular case  made  by  the  pleadings,  whether  the  trial  has 
proceeded  regularly  or  otherwise,  that  such  judgment  can  be 
said  to  be  void,  so  as  to  justify  the  discharge  of  the  defendant 
held  in  custody  by  it,  and  a  judgment  is  not  considered  void, 
according  to  what  seems  to  be  the  preponderance  of  authority, 
merely  because  it  is  excessive,  if  it  is  of  the  kind  or  character 
authorized  by  law,  though  it  has  been  said  that  an  excessive 
judgment  is  one  that  the  court  did  not  have  the  power  to 
render,  and  is  therefore  void.  The  discharge,  however,  in 
case  a  void  sentence  has  been  entered  on  a  valid  conviction, 
should  be  without  prejudice  to  the  right  of  the  prosecution 
to  have  the  prisoner  sentenced  according  to  law,  unless  the 
case  is  such  that  the  prisoner  cannot  be  remanded  for  re- 
sentence." 

In  the  case  of  a  judgment  or  sentence  which  is  merely  ex- 
cessive, it  seems  to  be  well  settled  that,  ''if  the  court  was  one 
of  general  jurisdiction,  such  judgment  or  sentence  is  not  void 
ab  initio  because  of  the  excess,  but  it  is  good  so  far  as  the 
power  of  the  court  extends,  and  is  invalid  only  as  to  the  ex- 
cesSy  and  therefore  a  person  in  custody  under  such  a  sentence 
cannot  be  discharged  on  habeas  corpus  until*  he  has  suffered 
or  performed  so  much  of  it  as  it  was  within  the  power  of  the 
court  to  impose.  This  condition  exists  whenever  the  punish- 
ment imposed  is  of  the  nature  or  kind  prescribed  by  law  and 
merely  exceeds  the  quantity  authorized,  as  where  the  offender 
Am.  St  Bep.,  YoL  131—33 
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is  sentenced  to  a  longer  term  of  imprisonment  than 
scribed  for  the  particular  offense,"  etc.  It  will  be  es; 
noted  that  both  Cyc.  and  American  and  English  Encyc 
of  Law  declare  it  to  be  the  modem  rule,  according  to  tb 
and  best  considered  cases,  that,  although  the  court  mi 
jurisdiction  over  the  subject  matter  and  over  the  perse 
without  jurisdiction  to  impose  a  sentence  not  approp: 
the  kind  and  nature  of  the  offense.  The  '^  language 
the  Encyclopedia  is:  "This  condition  exists  [i.  e., 
corpus  cannot  be  resorted  to]  wheneTer  the  punishme: 
the  nature  or  kind  prescribed  by  law  and  merely  exec 
quantity  authorized."  And  again  the  same  authorit 
on  page  170,  that  "even  where  a  court  has  jurisdictioi 
offense  charged  and  of  the  person  of  the  accused,  it 
far  transcend  its  powers  in  assessing  the  penalty  for 
fense  by  imposing  a  punishment  of  a  character  differei 
that  prescribed  by  law,  or  otherwise,  that  the  sentence 
void  and  furnish  no  authority  for  holding  the  accused 
tody,  though  the  conviction  on  which  the  sentence  was 
was  valid  and  correct;  and  in  such  a  case  the  accused 
dischai^d  on  habeas  corpus."  Again,  in  the  latter 
the  same  section  it  says:  "The  court,  to  have  power  to 
the  particular  judgment,  must  impose  a  punishment 
kind  or  character  authorized  by  law."  This  is  the  tr 
the  correct  distinction.  The  same  doctrine  is  decU 
Windsor  v.  McVeigh,  93  U.  S.  274,  23  L.  'ed.  914,  and  E 
Lange,  18  Wall.  (U.  S.)  163.  21  L.  ed.  872,  both  of  wl 
approved  in  McHeniy  v.  State,  91  Miss.  562,  44  Soul 
16  L.  R.  A.,  N.  S.,  1062. 

We  refer  to  but  two  other  cases.  In  the  case  ol 
Fanton,  55  Neb.  703,  70  Am.  St.  Rep.  418,  76  N.  W.  f. 
said:  "If,  upon  a  conviotioo  for  burglary,  the  court 
sentence  the  accused  to  be  hung,  the  judgment  would 
for  want  of  jurisdiction  of  the  court  to  impose  a  sent 
that  kind  in  that  case.  But  it  would  be  otherwise  if  th 
should  adjudge  an  imprisonmeut  in  the  penitentiarj 
longer  period  than  fixed  by  the  statute  for  the  crime 
glary.  In  the  latter  case  the  sentence  would  be  er 
merely,  but  not  void.  In  the  one  case  the  court  had  n< 
diction  to  impose  that  particular  kind  of  a  sentence  up 
viction  of  burglary,  while  in  the  other  the  statutory  I 
punishment  was  meted  out,  although  the  time  of  im 
ment  exceeded  the  statutory  bounds.  A  sentence  of  a 
ent  character  than  that  authorized  by  law  to  be  impo 
the  crime  of  which  the  accused  ^  haa  been  found 
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is  void,  i¥hile  a  sentence  which  imposes  the  statutory  kind  of 
punishment  is  not  absolutely  void,  although  excessive.  In 
the  former  case  the  entire  judgment  is  invalid,  while  as  to 
the  latter  the  excessive  portion  is  alone  erroneous,  and  not 
void  in  such  a  sense  as  to  be  available  on  habeas  corpus,  at 
least  until  after  the  valid  portion  of  the  judgment  has  been 
executed.'^  This  is  a  very  precise  statement  of  the  true  dis- 
tinction. In  the  last  case  we  cite,  In  re  Bonner,  151  U.  S. 
242,  14  Sup.  Ct.  Rep.  323,  38  L.  ed.  149,  the  great  judge,  Mr. 
Justice  Field,  speaking  for  the  court  in  a  case  where  the  de- 
fendant was  convicted  of  a  crime  for  which  he  could  not  be 
imprisoned  in  the  penitentiary  at  all,  just  as  here,  after  a 
very  able  discussion  of  the  whole  subject  matter  says:  ''The 
prisoner  is  ordered  to  be  confined  in  the  penitentiary,  where 
the  law  does  not  allow  the  court  to  send  him  for  a  single  hour. 
To  deny  the  right  of  habeas  corpus  in  such  a  case  is  a  virtual 
suspension  of  it;  and  it  should  be  constantly  borne  in  mind 
that  the  writ  was  intended  as  a  protection  of  the  citizen  from 
encroachment  upon  his  liberty  from  any  source,  equally  as 
well  from  the  unauthorized  acts  of  courts  and  judges  as  the 
unauthorized  acts  of  individuals" — ^and  the  prisoner  was  dis- 
charged on  the  writ  of  habeas  corpus,  but  held  to  answer  fur- 
ther according  to  law;  that  is,  to  appear  before  the  lower 
court  to  receive  proper  sentence.  These  statements  of  this 
elementary  principle  are  clear  and  abcurate,  and  no  other 
authorities  than  those  referred  to  in  the  text  are  necessary. 
Wherever  the  sentence  pronounced  by  the  circuit  judge  is 
merely  excessive,  or  erroneous,  or  irregular,  the  writ  of  habeas 
corpus  has  no  place,  but  the  defendant  must  appeal;  but 
wherever  the  sentence  imposed  by  the  circuit  judge  for  the 
particular  offense  of  which  the  defendant  has  been  found 
guilty  by  the  jury  is  void  for  want  of  power  to  pronounce 
that  particular  sentence,  such  sentence  is  absolutely  void,  and 
the  defendant  may  resort  to  the  writ  of  habeas  corpus  to  re- 
lease him  from  confinement  in  pursuance  of  such  illegal 
sentence. 

^^  Here  we  have  the  case  of  a  man  convicted  of  a  mis- 
demeanor and  under  sentence  as  for  a  felony.  Most  mani- 
festly the  sentence  is  void  absolutely,  as  one  which  the  court 
was  without  power  under  the  law  to  pronounce  at  all.  It  is 
not  correct  to  say  that,  if  the  circuit  court  interpreted  this 
verdict  to  be  a  verdict  of  guilty  of  a  felony,  it  was  under  the 
duty  to  sentence  as  for  a  felony.  Whether  the  defendant  was 
convicted  of  a  misdemeanor  or  a  felony  as  a  matter  of  fact 
is  the  test  as  to  the  sentence  to  be  imposed ;  not  what  inter- 
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pretation,  right  or  wrong,  the  circuit  coart  may  have 
the  verdict.  The  qaeation  is,  What  was  the  defendf 
Ticted  of  by  this  verdictT  And  the  answer  is  plain,  " 
pie  assault  and  battery,"  and  that  is  a  mere  misde 
How,  then,  could  the  circuit  court  impose  the  penalt; 
years'  imprisonment  in  the  penitentiary  on  a  defendi 
victed  of  mere  assault  and  battery!  It  is  manifest 
judgment  was  absolntely  void.  The  argument  that 
corpus  does  not  lie  to  correct  a  merely  excessive  sen 
sound  enough;  bnt  the  sentence  must  always  be  one 
for  a  misdemeanor  where  the  conviction  is  of  a  misde 
and  one  proper  for  felony  where  the  conviction  ia  of  8 
else  we  would  introduce  interminable  confusion  into 
If  in  this  ease,  for  example,  the  circuit  court,  treat 
judgment,  as  it  should  have  been  treated,  as  a  convi 
simple  assault  and  battery,  had  imposed  an  excessive  i 
aa  for  a  misdemeanor,  we  would  have  had  the  case  of  i 
excessive  or  irregular  or  erroneous  sentence;  bnt,  w 
court  undertook  to  impose  upon  the  defendant  a 
sentence  for  a  convictioa  for  misdemeanor,  it  becoc 
fectly  clear  that  it  imposed  a  sentence  which  it  was 
power  or  jurisdiction  to  impose.  The  one  would  havt 
mere  irregular  exercise  of  power;  the  other  the  exerc 
power  the  court  was  wholly  without,  since  in  no  possi 
could  it  have  imposed  a  felony  sentence  for  a  mf 


One  other  observation  ia  due  to  be  made,  however, 
"*  case,  and  that  is  that,  sinee  this  verdict  is  not  a 
bnt  was  a  good  verdict  for  assault  and  battery,  the 
should  not  be  discharged,  bnt  should  be  remanded  to 
cuit  eonrt  for  proper  senteoee  as  for  assault  and  battel 
21  Cye.  306,  paragrai^  15,  where  it  is  said,  citing  antl 
"The  court  may  also  have  jurisdiction  to  commit  a  f 
one  ground,  bnt  not  on  ano^er,  and  may  neverthelea 
him  on  both  grounds ;  and  in  such  ease  the  prisoner  ot 
to  be  discharged  so  long  as  he  is  properly  imprisonei 
the  valid  portion  of  the  commitment." 

The  decree  is  affirmed. 

Jndca  UajM  OlHaated,  conUnding  thkt  tbo  «lTeuit  court 
court  of  genertil  jnriitdjetioii  and  tiAving  full  jnriadiction 
the  affenae  ebarged  and  of  the  person,  ths  BCDtenee  waa  not 
initio,  and  therefore,  if  reviewed,  it  must  be  bj  kppe&l  aiic 
der  the  writ  of  habeas  corpus.  In  part  he  said:  "In  this 
jury   returned   a   doubtful   verdict.     Thia   verdict   and  ita   it 
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tM  ealled  for  the  eonrt'i  eonstruetion,  and  the  eoart  gave  its  in- 
terpfvtatioii  of  the  verdiet,  and  held  that  it  conTieted  defendant  of 
one  of  the  offenses  charged  in  the  indictment,  and  imposed  a  sen- 
tence of  the  natnre  and  kind  prescribed  by  law  for  the  offense  of 
which  the  court  held  that  defendant  was  convicted.  If  this  was 
wrong,  it  was  mere  error,  and,  like  all  others,  is  reviewable  only  on 
appall.  The  majority  opinion  proceeds  npon  the  idea  that  there 
was  a  clear  want  of  authority  in  the  circuit  court  to  impose  this 
sentence,  and  proceeds  to  prove  this  by  declaring  that  under  the 
verdict  defendant  was  only  convicted  of  assault  and  battery.  This 
may  be  true;  but  the  circuit  court  did  not  so  construe  the  verdict 
under  the  statute.  If  defendant  had  only  been  charged  with  as- 
sault and  battery,  and  the  jury  had  only  convicted  him  of  assault 
and  battery,  and  the  court  had  sentenced  him  to  the  penitentiary, 
I  am  of  opinion  that  habeas  corpus  would  lie,  because  in  that  case 
there  would  be  a  clear  lack  of  jurisdiction  to  render  that  kind  of  a 
sentence.  It  would  be  punishment  of  a  different  nature  and  kind 
from  that  allowable  by  law,  and  which  the  court  had  no  jurisdic- 
tion to  render  in  the  particular  case.  But  that  is  not  this  case.  In 
the  ease  of  Fanton  v.  State,  55  Neb.  703,  70  Am.  St.  Bep.  418,  76 
N.  W.  447,  referred  to  by  the  majority  opinion,  I  fail  to  see  any 
analogy  to  this.  Of  course,  if  the  party  charged  with  burglary  were 
sentenced  to  be  hanged,  a  writ  of  habeas  corpus  would  lie,  because 
there  was  no  jurisdiction  acquired  by  the  court  to  render  such  a  judg- 
ment. Being  without  jurisdiction,  it  is  void.  It  is  not  of  the  na- 
ture and  kind  authorized  by  law.  That  case  is  not  similar  to  this 
case.  The  majority  opinion  entirely  overlooks  the  fact  that  the 
court  was  called  upon  to  construe  a  verdict  of  the  jury  not  clear  in 
itself,  and  in  doing  so  has  held  that  defendant  is  convicted  of  a 
charge  embraced  in  the  indictment,  and  thereupon  proceeds  to  ren- 
der a  sentence  of  a  nature  and  kind  authorized  by  law  on  a  con- 
viction of  the  offense  that  the  court  holds  that  the  jury's  verdict 
convicted  defendant  of.  The  indictment  charged  a  felony,  the  court 
held  that  the  verdict  of  the  jury  convicted  of  a  felony,  the  eourt  had 
the  power  to  sentence  for  a  felony,  and  the  punishment  imposed  by 
the  eourt  according  to  his  interpretation  of  the  verdict.  I  main- 
tain that  in  any  case  where  it  is  a  matter  of  doubt  as  to  what  is 
the  meaning  of  the  verdict  of  the  jury,  and  a  court  of  general  juris- 
diction is  called  upon  to  construe  it,  and  in  construing  the  verdict 
commits  error,  but  imposes  only  such  sentence  as  would  be  appro- 
priate under  the  offense  charged  and  under  the  construction  of  the 
verdict  given  by  the  court,  then  the  remedy  is  by  appeal,  and  not 
hj  habeas  corpus.' 


M 


The  Belease  on  Hahea$  Corpus  of  a  Prisoner  after  sentence  is  the 
subject  of  a  note  to  Koepke  v.  Hil],  87  Am.  St.  Rep.  167.  As  a 
general  rule,  jurisdiction  to  render  the  particular  judgment  must  ex- 
ist or  the  prisoner  may  be  discharged  on  habeas  corpus,  though  the 
court  had  jurisdiction  of  the  subject  matter  and  the  person:  Hovey 
V.  Sbeffner,  16  Wyo.  254,  125  Am.  St.  Bep.  1037. 
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convejance  only  by  the  eoneurrenee  of  both  husband  and  wife.  The 
property  in  question  in  this  action  was,  at  the  time  the  wife  became 
insane,  the  family  homestead,  and  the  subsequent  abandonment  thereof 
by  the  husband,  in  consequence  of  his  deed  to  plaintiif,  did  not  change 
its  character  as  such:  Montgomery  v.  Dane,  81  Ark.  154,  118  Am.  St 
Bep.  37,  98  8.  W,  715,  11  Am.  &  Eng.  Ann.  Cas.  421,  and  note." 


The  Effect  of  a  Conveyance  of  a  Homestead  by  one  only  of  the 
spouses  is  the  subject  of  a  note  to  Jerdee  ▼.  Furbush,  95  Am.  St. 
Bep.  909.  The  general  rule  is  that  a  deed  of  a  homestead  is  inef- 
fectual to  convey  title  unless  executed  by  both  husband  and  wife: 
Lininger  v.  Helpenstell,  229  111.  369,  120  Am.  St.  Bep.  264;  McDonald 
V.  Sanford,  88  Miss.  633,  117  Am.  St.  Bep.  758;  Bolen  ▼.  Lilly,  85 
Miss.  344,  107  Am.  St.  Bep.  291.  A  contract  to  convey  a  homestead 
made  by  the  husband  alone  is  without  validity,  and  damages  cannot 
be  recovered  against  him  for  its  breach:  Silander  ▼.  Oronna,  15  N. 
D.  552,  125  Am.  St.  Bep.  616.  As  to  the  effect  of  a  conveyance  of  a 
homestead  made  by  the  husband  or  wife  alone,  when  the  other  spouse 
is  insane,  see  Weatherington  v.  Smith,  77  Neb.  363,  124  Am.  St.  Bep. 
855;  Adams  v.  Gilbert,  67  Kan.  273,  100  Am.  St.  Bep.  456. 

A  Hugband  by  Abandoning  the  Homestead  and  deserting  hia  family 
cannot  let  in  the  claims  of  his  creditors  against  it,  if  the  family  de- 
sire to  continue  to  reside  thereon  and  preserve  its  homestead  char- 
acter, and  he  makes  no  attempt  to  furnish  them  another  home:  Mont- 
gomery y.  Dane,  81  Ark.  154,  118  Am.  St.  Bep.  37« 


LAQERMAN  v.  CASSEBLT. 

[107  Minn.  491,  120  N.  W.  1086.] 

STATUTE  OF  LIMITATI0N8— Action  Bestninad  by  Ikijiiii^ 

tion. — The  rule  that,  whenever  a  person  is  prevented  from  exercising 
hia  legal  remedy  by  some  paramount  authority,  the  time  for  which 
he  is  thus  prevented  must  not  be  counted  against  him  in  determin- 
ing whether  the  statute  of  limitations  has  barred  his  right,  applies 
only  when  such  paramount  authority  is  invoked  and  the  restraint  in- 
duced by  the  debtor,     (p.  508.) 

8TATX7TE  OF  LIMITATIONS— Action  BaBtralnad  by  SbJid^ 

tion. — The  statutory  provisions  suspending  the  running  of  the  pe- 
riod of  limitation  during  the  time  the  beginning  of  an  action  ii 
stayed  by  an  injunction  or  other  statutory  prohibition  appl^  only  be- 
tween parties  to  the  suit,  and  not  where  the  injunction  la  granted 
in  a  suit  to  which  the  debtor  is  not  a  party,     (p.  509.) 

(Syllabi  by  the  court.) 

0.  1^.  Holman,  for  the  appellant. 

James  E.  Trask,  for  the  respondent. 

*»*  ELLIOTT,  J.  This  was  an  action  to  enforce  the  col- 
lection of  an  assessment  levied  upon  the  stock  of  the  Germania 
Bank.    The  defendant  Casserly  was  a  stockholder,  and  ibe 
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sole  question  ia  whether  the  statute  of  limitations  had  run 
against  the  cause  of  action.  The  trial  court  found  in  favor 
of  the  plaintijff,  and  the  defendant  appealed  from  this  judg- 
ment. 

The  facts  with  reference  to  the  failure  of  this  bank  have 
been  fully  stated  in  previous  decisions  and  need  not  be  re- 
peated :  Willius  V.  Mann,  91  Minn.  494,  98  N.  W.  341,  867  ; 
WilUus  V.  Albrecht,  100  Minn.  436,  111  N.  W.  387,  112  N.  W. 
862 ;  State  v.  Germania  Bank  of  St.  Paul,  106  Minn.  446,  119 
N.  W.  61. 

For  present  purposes  it  is  sufficient  to  say  that  the  Oermania 
Bank  became  insolvent  on  January  4,  1897,  and  the  appellant 
was  then  the  owner  of  five  shares  of  its  capital  stock.  The 
bank  was  subsequently  reorganized,  but  the  appellant  did  not 
become  a  stockholder  in  the  new  bank.  The  reorganized  bank 
also  became  insolvent  in  July,  1899,  and  Gustav  Willius  was 
appointed  receiver,  with  power  to  enforce  the  constitutional 
liability  of  the  debts  of  the  stockhplders.  The  appellant  was' 
not  liable  for  any  of  the  debts  of  the  new  bank,  but  was  liable 
secondarily  for  the  debts  of  the  old  bank,  although  this  sec- 
ondary liability  could  not  be  enforced  until  the  liability  of 
the  stockholders  of  the  new  bank  had  been  exhausted :  Willius 
▼.  Mann,  91  Minn.  494,  98  N.  W.  341,  867.  The  cause  of 
action  against  all  the  stockholders  of  the  Germania  Bank 
accrued  on  July  26,  1899,  when  the  receiver  was  appointed, 
and  a  proceeding  to  enforce  the  same  could  have  been  com- 
menced at  any  time  within  six  years  thereafter.  For  this 
purpose  two  remedies  were  available — ^that  provided  by  chap- 
ter 76,  General  Statutes  of  1878,  and  that  provided  by  chapter 
272,  ^^^  Laws  of  1899.  The  receiver  proceeded  under  chap- 
ter 272,  but  through  a  misunderstanding  of  the  law  neglected 
to  commence  proceedings  to  enforce  stockholders'  liability 
within  six  years  after  the  cause  of  action  arose;  and  it  was 
held  in  Willius  v.  Albrecht,  100  Minn.  436,  111  N.  W,  387, 
112  N.  W.  862,  that  the  statute  of  limitations  had  run  against 
the  cause  of  action. 

The  appellant  in  this  action  was  liable  only  secondarily  for 
the  debts  of  the  old  bank,  and  after  the  decision  in  Willius  v. 
Albrecht,  100  Minn.  436,  111  N.  W.  387,  112  N.  W.  862,  an 
action  was  commenced  against  him  on  the  theory  that  the 
statute  had  not  run,  because  the  receiver  was,  during  a  por- 
tion of  the  time,  restrained  by  the  decision  in  Willius  v.  Mann, 
91  Minn.  494,  98  N.  W.  341,  867,  and  an  order  supplementary 
thereto  made  by  the  district  court.  If  the  time  during  which 
the  order  of  the  district  court  was  in  force  is  to  be  deducted. 
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interfering  with  his  business ,  it  being  alleged  in  the  petition 
filed  by  Crittenden  that  the  ordinance  was  void  and  that  the 
mayor  was  without  jurisdiction  to  impose  these  penalties.  In 
each  and  every  conviction  of  Crittenden  under  these  or- 
dinances he  appealed  his  cases  to  the  circuit  court;  but  each 
and  every  time  he  opened  his  poolroom  the  municipal  au- 
thorities rearrested  him  and  imposed  another  fine.  After- 
ward,  on  motion  of  the  town  of  Booneville,  the  order  granting 
the  writ  of  prohibition  was  vacated  by  the  court,  and  an 
appeal  to  this  court  was  granted  from  the  order  vacating  the 
writ  of  prohibition. 

There  are  two  questions  involved  in  this  case,  and  only  two : 
First.  Did  the  mayor  and  board  of  aldermen  have  the  power 
to  pass  this  ordinance  f  Second.  Is  this  a  ease  where  it  was 
proper  to  grant  a  writ  of  prohibition  f  Counsel  for  appellant 
raise  some  question  as  to  whether  or  not  the  ordinance  was 
passed  as  provided  by  law ;  but  we  do  not  deem  it  necessary  to 
discuss  this,  since  our  decision  will  be  based  upon  the  two 
propositions  heretofore  announced.  It  has  been  decided  in 
the  cases  ^^  of  Blewett  v.  State,  34  Miss.  606,  and  Wortham 
V.  State,  59  Miss.  179,  that  there  is  nothing  wrong  per  ae  in 
the  operation  of  a  poolroom.  The  mere  act  of  playing  pool 
or  billiards  may  be,  and  often  is,  a  harmless  and  innocent 
amusement.  It  is  true  that  many  abuses  of  this  amusement 
may  be  indulged  in,  just  as  it  is  true  of  any  other  place  of 
amusement ;  but  it  is  to  be  remembered  that  the  operation  of 
a  billiard-table  or  poolroom  is  not  wrong  in  itself,  is  not 
violative  of  morals  necessarily,  and  is  not  denounced  by  the 
law;  on  the  contrary,  it  is  legalized.  Under  Code  of  1906, 
section  3778,  a  privilege  tax  is  imposed  upon  this  business^ 
just  as  it  is  on  many  other  kinds  of  business  mentioned  in 
chapter  114  of  the  Code  of  1906  on  the  subject  of  privilege 
taxes.  Therefore,  to  begin  with,  we  have  a  law  providing  for 
the  legalization  and  operation  of  billiard  and  pool-tables,  etc., 
and  providing  a  privilege  tax  for  the  operation  of  these  places 
of  amusement.    Nowhere  under  the  law  are  th^r  prohibited. 

It  is  true  that  Code  of  1906,  section  8893,  provides  am  fol- 
lows, viz.:  *^ Unlawful  Business  not  Legalized. — ^Nothing  in 
this  chapter,  nor  the  payment  of  any  privilege  tax  herein  pro- 
vided, shall  legalize  any  business,  ^nployment,  transaction, 
article,  or  device  of  any  land  or  the  operation  thereof,  in  viola- 
tion of  any  statute  of  the  state  or  the  ordinances  of  any 
municipality  therein  now  existing  or  that  may  be  hereafter 
adopted."  By  this  section  it  is  provided  that  the  payment  of 
a  privilege  tax  shall  not  legalize  any  business,  employment. 
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transaction,  etc.,  or  device  of  any  kind,  or  the  operation 
thereof,  in  violation  of  any  statute  of  this  state,  or  the  ordi- 
nances of  any  municipality  therein  now  existing  or  that  may 
be  hereafter  adopted.  But  this  does  not  give  the  municipality 
the  power  to  pass  any  ordinance  prohibiting  the  operation  of 
any  business  which  is  allowed  to  be  conducted  under  the  laws 
of  this  state,  unless  that  business  is  so  conducted  as  to  be- 
come a  nuisance,  or  is  one  which  it  is  given  the  power  to 
prohibit.  If  a  party  having  obtained  a  license  to  operate  a 
poolroom  so  conducts  that  business  as  to  become  a  nuisance, 
or  so  conducts  the  business  as  to  warrant  the  municipality 
in  suppressing  ^^  it,  because  it  is  operated  in  contravention 
of  the  laws  of  the  state  or  the  good  morals  of  the  community, 
then,  under  the  section,  the  payment  of  the  privilege  tax  could 
not  operate  to  prohibit  a  municipality  from  the  exercise  of  its 
police  power  to  suppress.  But  this  section  of  the  statute  was 
never  intended  to  give  the  municipality  the  right  to  pass  an 
ordinance  prohibiting  the  operation  of  a  legitimate  business, 
legalized  under  the  statute,  except  for  the  reasons  and  in  the 
way  mentioned  above.  Under  Code  of  1906,  section  3340, 
the  power  is  given  the  municipality  'Ho  regulate,  suppress  and 
impose  a  privilege  tax  on  all  circuses,  shows,  theaters,  billiard- 
tables,  poolrooms,"  etc.  The  power  thus  given  to  regulate 
and  suppress  does  not  carry  with  it  the  power  to  prohibit, 
unless  it  is  in  the  exercise  of  the  police  power  to  suppress  a 
nuisance.  The  municipality  may  regulate;  that  is  to  say,  it 
may  provide  the  hours  during  which  these  places  may  keep 
open,  etc.,  and  if  the  conduct  of  the  owner  is  such  as  to  war- 
rant so  doing,  or  if  the  business  is  conducted  in  a  boisterous  or 
immoral  way,  so  as  to  become  a  nuisance,  it  may  suppress 
altogether.  But  the  power  to  regulate  and  suppress  when  the 
business  has  become  a  nuisance  is  one  thing,  and  the  power  to 
pass  a  general  ordinance  prohibiting  the  operation  of  a  pool- 
room, which  has  been  legalized  by  the  statute,  is  another 
thing.    The  first  alone  it  has  the  power  to  exercise. 

The  ordinance  passed  by  the  municipality  is  a  general  ordi- 
nance prohibiting  the  operation  of  all  poolrooms  or  billiard- 
taUes  in  the  town  of  Booneville.  It  is  a  destruction  of 
proper^  right,  and  a  void  ordinance.  The  municipality  is 
not  proceeding  against  this  particular  poolroom  as  a  nuisance; 
but  the  ordinance  is  general  in  its  application,  and  prohibits 
any  and  all  poolrooms  in  the  town  of  Booneville.  It  may  be 
that  all  poolrooms  should  be  suppressed ;  but  this,  in  the  pres- 
ent attitude  of  the  law,  is  a  matter  which  rests  with  the  legis- 
lature, and  a  general  ordinance  cannot  be  passed  by  any  town 
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or  mmiicipality  prohibiting  the  operation  of  all  poolrooms. 
The  powers  delegated  to  municipalities  by  the  legislature  are 
intended  to  be  ^^*  exercised  in  conformity  to,  and  consistent 
with,  the  general  laws  of  the  state.  Thus,  in  Code  of  1906, 
section  3319,  the  i)0wer  is  given  to  suppress  hog-pens,  etc.; 
but  it  was  held  in  the  case  of  Comfort  v.  City  of  Kosciusko, 
88  Miss.  611,  41  South.  268,  9  Ann.  Cas.  178,  that  this  power 
did  not  include  the  right  to  prohibit,  by  general  ordinance, 
the  keeping  of  hogs  in  a  municipality  or  the  erection  of  hog- 
pens, as  the  municipality  could  only  suppress  when  they 
became  a  nuisance,  but  so  long  as  they  were  not  so,  it  was  not 
intended  that  the  municipality  should  have  the  power  to 
prohibit.  By-laws  of  a  municipality  must  be  reasonable  and 
in  keeping  with  the  general  law.  The  charter  powers  of  a 
municipality  are  to  be  construed  most  strongly  i^ainst  a  right 
claimed  by  it  and  not  clearly  given  by  the  statute.  When 
there  is  any  doubt  as  to  whether  or  not  a  municipality  has  the 
power  to  do  or  not  to  do  a  particular  thing,  this  doubt  should 
be  solved  against  its  charter  powers,  unless  it  is  plainly  mani- 
fest that  the  power  is  confided  to  the  municipality  to  act: 
20  Am.  &  Bug.  Ency.  of  Law,  2d  ed.,  1140. 

We  now  come  to  the  question  of  whether  or  not  a  writ  of 
prohibition  lies.  A  writ  of  prohibition  is  an  extraordinary 
writ,  and  is  proper  to  be  issued  only  in  cases  of  extreme  neces- 
sity. It  should  appear  to  the  judge  issuing  the  writ  that  it  is 
the  only  adequate  remedy  of  the  party  making  the  application 
therefor.  It  wiU  not  lie  in  a  case  which  may  be  redressed  in 
the  ordinary  course  of  judicial  proceeding,  and  is  not  to  be 
made  a  substitute  for  any  other  method  of  obtaining  the  relief 
sought.  If  a  complete  remedy  lies  by  appeal,  certiorari,  man- 
damus, or  in  any  other  manner,  this  writ  should  be  denied. 
It  is  different  from  an  injunction,  in  that  the  injunction  is 
addressed  to  the  litigating  parties,  while  a  writ  of  prohibition 
is  addressed  to  the  inferior  court  itself,  commanding  it  to 
cease  from  the  exercise  of  a  jurisdiction  to  which  it  has  no 
legal  claim :  High  on  Extraordinary  Bemedies,  sees.  762,  763. 
The  object  of  the  writ  is  to  restrain  an  inferior  court  from 
acting  without  authority  of  law  in  cases  where  wrong,  dam- 
age and  injustice  will  follow  such  ***  action.  If  the  entire 
proceedings  of  the  inferior  court  are  without  authority  of  law, 
and  void,  the  remedy  to  be  obtained  by  appeal,  which  could 
only  follow  fruitless  and  expensive  trials,  and  particularly  in 
the  case  where  a  party  is  being  prosecuted  under  a  void  ordi- 
nance and  at  the  same  time  prohibited  from  the  use  of  his 
property  while  these  prosecutions  are  being  conducted,  an 
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appeal  in  such  a  case  cannot  be  said  to  be  an  adequate  remedy. 
In  the  case  of  State  v.  Superior  Court,  20  Wash.  502,  55  Pac. 
933,  it  is  held  that  the  fact  that  a  court  assumes  jurisdiction 
where  jurisdiction  is  denied  by  law  is  not,  of  itself,  sufiBcient 
to  warrant  the  issuance  of  a  writ  of  prohibition.  The  ade- 
quacy of  the  remedy  by  appeal,  in  the  ordinary  course  of  law, 
is  the  true  test  in  all  cases,  and  not  the  mere  question  of  an 
action  in  excess  of  jurisdiction.  Even  though  a  court  assumes 
to  act  in  a  case  where  it  has  no  jurisdiction,  this  in  and  of 
itself  is  not  a  sufficient  ground  for  the  issuance  of  a  writ  of 
prohibition,  if  a  full,  complete  and  adequate  remedy  can  be 
obtained  by  appeal  or  other  remedy,  and  the  party  applying 
for  the  writ  of  prohibition  will  not  suffer  damage  to  his  prop- 
erty or  the  harassment  of  vexatious  and  persecuting  prosecu- 
tions while  his  appeal  is  pending.  Wherever  there  is  any- 
thing in  the  nature  of  the  action  or  proceeding  that  makes 
it  apparent  that  the  rights  of  a  party  litigant  cannot  be  ade- 
quately protected  by  any  other  remedy  than  through  the 
exercise  of  this  extraordinary  jurisdiction,  it  is  not  only 
proper  to  grant  the  writ  of  prohibition,  but  it  should  be 
granted :  State  v.  Superior  Court,  40  Wash.  555,  111  Am.  St. 
Rep.  925,  82  Pac.  877,  2  L.  R.  A.,  N.  S.,  395 ;  Bell  v.  District 
Court,  28  Nev.  280,  113  Am.  St.  Rep.  854,  81  Pac.  875,  1  L. 
R.  A.,  N.  S.,  843,  6  Ann.  Cas.  982. 

Under  Code  of  1906,  section  922,  authority  is  given  to  any 
judge  or  chancellor,  in  term  time  or  vacation,  to  grant  reme- 
dial writs  in  all  cases  where  the  same  may  properly  be  granted 
according  to  right  and  justice.  Whatever  may  have  been  the 
common-law  rule  on  the  subject  of  the  right  to  grant  the  writ 
of  prohibition,  under  this  section  of  the  code  the  judges  are 
given  the  power  to  ***  issue  remedial  writs  where  it  is  neces- 
sary in  order  to  attain  the  ends  of  right  and  justice.  This  sec- 
tion of  the  code  may  be  said  to  broaden  the  right  of  the  courts 
to  issue  writs,  and  to  extend  the  right  to  all  cases  where  it  is 
necessary  in  order  to  attain  the  ends  of  justice.  An  appeal 
in  this  case  is  not  an  adequate  remedy.  The  ordinance  passed 
by  the  municipality  is  an  absolute  nullity ;  but  it  stands  upon 
the  ordinance  book  as  a  living  and  enforceable  law  and  as 
a  menace  and  prevention  of  the  right  which  Crittenden  had 
to  the  lawful  use  of  his  property.  Under  this  void  ordinance 
his  place  of  business  is  closed  and  his  property  made  useless 
to  him.  He  might  relieve  himself  from  the  prosecution  and 
obtain  relief  from  the  penalties  imposed  upon  him  personally 
by  taking  an  appeal;  but  this  is  not  adequate,  because,  while 
these  appeals  are  i)ending,  he  is  deprived  of  the  use  of  his 
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proper^  and  his  bnsiiieai  is  stopped.  If  this  ordinance  of 
the  municipality,  though  void,  simply  had  the  effect  of  im- 
posing a  criminal  penalty,  and  did  not  have  the  effect  of 
destroying  property  rights,  even  though  it  be  in  excess  of 
jurisdiction,  it  might  be  signed  with  more  force  that  there 
was  a  complete  remedy  by  i^>peal  and  the  writ  of  prohibition 
did  not  lie;  but  this  is  not  the  case. 

It  is  further  insisted  that  because  the  court  has  acted,  and 
has  convicted  the  party,  a  writ  of  prohibition  will  not  lie  to 
prohibit  that  which  has  already  been  done ;  but  that  the  writ 
can  be  availed  of  only  in  a  case  where  the  court  is  attempting 
to  act.  In  view  of  our  statute,  and  the  authorities  upon  this 
subject,  we  do  not  think  this  position  is  tenable.  It  is  true 
the  criminal  prosecution  is  over;  but  the  ordinance  has  a 
living,  continuing,  acting  force,  in  that  it  is  preventing  Crit- 
tenden from  the  use  of  his  property,  and  depriving  him  of 
his  right  to  conduct  his  business,  and  thereby  producing  dam- 
age to  him.  Fear  of  enforcement  of  this  void  ordinance,  and 
repeated  arrests  and  prosecutions  under  it,  have  caused  his 
business  to  be  closed  and  his  property  to  be  rendered  value* 
less.  In  the  case  of  Donovan  v.  City  of  Vicksburg,  29  Miss. 
247,  64  Am.  Dec.  143,  *^  where  the  city  of  Vicksburg  under- 
took to  pass  an  ordinance  directing  the  city  marshal  to  seize 
and  sell  all  hogs  found  running  at  large  in  the  city,  it  was 
held  that  such  an  ordinance  was  in  excess  of  the  power  of 
the  city  of  Vicksburg  to  pass,  and  void,  and  that  it  deprived 
the  citizen  of  his  property  without  due  course  of  law,  and  the 
court  sustained  the  right  to  issue  a  writ  of  prohibition  to  pre- 
vent any  action  being  taken  under  the  ordinance.  In  the  case 
of  Hufrhes  V.  Recorder's  Court,  75  Mich.  574,  13  Am.  St, 
Eep.  475,  42  N.  W.  984,  4  L.  R.  A.  863,  the  city  of  Detroit 
undertook  to  pass  an  ordinance  prohibiting  sales  of  any 
articles  in  a  certain  market  therein,  except  from  stalls  or 
stands  leased  or  occupied  by  the  sellers,  and  confining  farmers 
and  gardeners  with  their  vehicles  to  certain  other  markets. 
The  court  held  that  the  passage  of  such  an  ordinance  was  be- 
yond the  charter  power  of  the  city  of  Detroit,  and  void.  The 
relator  in  this  case  was  charged  with  a  violation  of  this  ordi- 
nance, and  after  conviction  procured  a  writ  of  prohibition  to 
restrain  further  proceedings  under  this  illegal  ordinance;  and 
the  court  held  in  this  case  that  it  was  proper  to  issue  the  writ 
of  prohibition,  and  that  an  appeal  was  not  an  adequate  rem- 
edy, and,  after  holding  the  ordinance  void,  said:  '^It  follows 
that  there  can  be  no  prosecution  under  it.  It  would  be 
vexatious  and  unjust  in  so  clear  a  case,  where  delay  will 
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destroy  the  business,  to  tarn  over  parties  to  submission  to 
wrong  or  to  the  expense  of  the  multifarious  and  persecuting 
prosecutions  which  it  is  evident  that  the  city  officials  hare  been 
disposed  to  set  in  motion.  The  case  is  proper  for  restraint  by 
prohibition,  and  the  order  for  a  writ  should  be  made  abso- 
lute.'' In  the  case  of  State  v.  Gtodfrey,  54  W.  Va.  54,  46  S. 
E.  185,  there  was  an  application  for  a  writ  of  prohibition,  on 
the  relation  of  the  state,  for  one  Atkinson,  against  Godfrey, 
the  mayor  of  the  town  of  Bramwell,  in  West  Virginia.  The 
substance  of  this  case  was  that  the  town  of  Bramwell,  being 
a  municipal  corporation,  undertook  to  and  did  pass  a  certain 
ordinance.  The  petition  alleged  that  the  ordinance  was  in- 
valid, that  the  town  council  had  no  authority  to  pass  ^^^  such 
an  ordinance,  and  that  the  warrants  of  arrest  issued  there- 
under were  without  legal  authority  and  void.  The  court  held 
that,  because  the  ordinance  was  void  and  of  no  legal  eiSect,  a 
writ  of  prohibition  was  proper.  In  the  case  last  above  cited 
will  be  found  many  authorities  referred  to  and  a  lengthy  dis- 
cussion of  this  subject;  all  holding  that  where  there  is  any 
attempt  by  a  municipality  to  enforce  a  void  ordinance,  result- 
ing in  damage  to  property  and  multifarious  and  persecuting 
prosecutions,  the  remedy  by  appeal  is  not  adequate,  and  there- 
fore a  resort  to  the  writ  of  prohibition  to  put  a  stop  to  pro- 
ceedings under  the  ordinance  is  proper.  The  case  of  Mc- 
Inerey  v.  City  of  Denver,  17  Colo.  302,  29  Pac.  516,  was 
predicated  of  an  application  for  a  writ  of  prohibition.  The 
city  of  Denver  had  passed  an  ordinance  prohibiting  the  keep- 
ing open  in  the  city  of  dramshops  and  tippling-houses  between 
the  hours  of  12  o'clock  midnight,  Saturday,  and  5  o'clock 
A.  M.  on  the  following  Monday.  The  petitioner  was  arrested 
and  fined  for  a  violatiqin  of  this  ordinance.  It  was  held  by 
the  court,  for  reasons  stated  in  the  opinion,  that  the  ordinance 
was  void.  For  violation  of  the  ordinance  it  was  provided  that 
there  should  be  both  a  fine  and  imprisonment,  and  it  was 
further  provided  that  for  a  second  violation  there  should  be 
a  forfeiture  of  license  to  sell  liquors.  The  court  held  that: 
"The  ordinance  relating  to  Sunday  closing  is  invalid,  and  the 
procedure  provided  for  the  police  magistrate  illegal;  hence, 
even  if  the  court  be  lawfully  constituted,  it  is  exercising  a 
jurisdiction  for  which  there  is  no  warrant  in  law.  While 
these  questions  might  be  considered  upon  a  trial  upon  appeal, 
and  likewise  upon  writ  of  error  to  the  county  court,  in  view 
of  the  fact  that,  besides  an  illegal  forfeiture,  an  illegal  im- 
prisonment might  in  the  meantime  be  suffered,  we  are  not 
prepared  to  say  that  the  remedies  thus  provided  are  adequate. 
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We  conclude  that,  under  all  ciremnstances,  our  discretionaiy 
power  in  the  premises  should  be  f aTorably  exercised,  and  the 
writ  of  prohibition  should  issue."    In  the  case  of  People  t. 
House,  4  Utah,  369,  10  Pac.  838,  it  was  held  that:  ''Where  a 
justice  ^^^  of  the  peace  has  tried  and  determined  a  case  of 
which  he  had  no  jurisdiction,  a  writ  of  prohibition  from  a 
superior  court  arresting  all  further  proceedings  under  the 
judgment  is  a  proper  remedy.    Although  an  appeal  would  lie 
from  the  judgment,  an  appeal  is  not  an  adequate  remedy  in 
such  case."    In  the  case  of  Zylstra  v.  Corporation  of  Charles- 
ton, 1  Bay  (S.  C),  382,  it  was  held  in  a  case  where  the  city 
of  Charleston  had  passed  an  ordinance  in  excess  of  its  power 
conferred  by  charter,  and  therefore  void,  and  where  one 
Zylstra  had  been  convicted  of  a  yiolation  of  this  ordinance, 
that  it  was  proper  by  writ  of  prohibition  to  prohibit  the  city 
of  Charleston  from  further  proceeding  to  execute  the  ordi- 
nance, because,  the  conviction  of  Zylstra  being  nugatory,  the 
action  of  the  municipal  authorities  should  be  stayed.    To  the 
same  effect  is  the  case  of  Sweet  v.  Hulbert,  51  Barb.  (N.  Y.) 
312.    The  case  of  Ex  parte  Richardson,  1  Harp.  (S.  C.)  308. 
was  a  case  where  a  justice  of  the  peace  was  acting  in  exeeas 
of  his  jurisdiction,  and  a  writ  of  prohibition  was  applied  for 
and  granted,  and  the  court  said,  on  page  311:  ''It  is  sug- 
gested, however,  that  as  the  court  had  passed  sentence,  and 
the  sentence  was  in  part  executed,  the  prohibition  could  not 
issue,  for  there  was  nothing  to  prohibit    This  would  be  a 
most  unfortunate  state  of  things,  for  in  most  cases  these  in- 
ferior tribunals  proceed  with  such  expedition  that  it  is  impos- 
sible to  stay  their  proceedings  before  they  give  judgment  and 
pronounce  sentence.    The  proceeding  by  prohibition  is  in- 
tended to  restrain  these  subordinate  jurisdictions  within  their 
prescribed  limits."    In  the  case  of  Crisler  v.  Morrison,  57 
Miss.,  on  page  802,  the  court  said:  ''It  is,  however,  said  that 
the  right  of  appeal  was  given  by  the  statute,  and  when  such 
right  is  given  the  writ  will  not  be  issued.    If  this  tribunal 
is  conceded  to  have  enough  of  colorable  judicial  authority  to 
authorize  it  to  grant  an  appeal,  still  the  rule  invoked  will  not 
apply  here.    It  is  unnecessary  to  determine  exactly  the  rule 
by  which  the  courts  are  governed  in  refusing  to  grant  the 
writ,  because  an  appeal  or  writ  of  error  or  of  certiorari  will 
lie.    ^**®  It  is  certain  that,  when  it  is  refused  on  that  ground, 
the  remedy  by  revisory  proceedings  must  be  adequate.    In 
this  case  the  remedy  is  not  adequate  to  the  miscUef  either 
to  the  contestee  or  to  the  public.    Morrison  would  be  deprived 
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of  the  emoluments  of  the  o£Sce  till  the  adverse  judgment  could 
be  reversed.'* 

It  thus  appears,  from  the  authorities  cited,  that  the  better 
reasoning  is  that  whenever  an  inferior  court  proceeds  to  act 
in  excess  of  its  jurisdiction,  and  whenever,  as  incidental  to  its 
action,  it  involves  an  infringement  of  property  rights,  or  a 
submission  to  multitudinous  and  persecuting  prosecutions  in 
such  way  as  to  make  its  acts  oppressive,  there  is  no  adequate 
remedy  by  appeal,  and  it  is  proper  to  issue  the  writ  of  pro- 
hibition ;  and  this  is  true,  whether  the  court  in  which  the  pro- 
ceeding is  instituted  has  acted  or  not,  if  the  effect  of  the  void 
authority  under  which  it  is  assuming  to  act  stands  as  a 
vexatious  menace  to  personal  liberty  or  the  destruction  of 
property  rights.  It  follows  that  the  discharge  of  the  writ  of 
prohibition  by  the  learned  court  below  was  error.  The  court 
should  have  sustained  the  writ. 

The  writ  of  prohibition  is  therefore  reinstated,  and  the 
cause  is  reversed  and  remanded. 


As  to  Whether  Vie  Keeping  of  Devices  which  may  be  used  for 
gambling  or  for  innocent  and  lawful  purposes  may  be  regarded  as 
wrongful  per  te,  see  State  v.  Derry,  171  Ind.  18,  ante, jp.  237;  note  to 
Acme  Fertilizer  Co.  ▼.  State,  107  Am.  St.  Bep.  230.  Keeping  a  pool- 
room to  which  there  is  common  resort  for  betting  on  horseraces  is 
per  ae  a  nuisance  at  common  law:  Ehrlick  ▼.  Commonwealth,  125  Ky. 
742,  128  Am.  St.  Bep.  269. 

The  Writ  of  Prohibition  is  the  subject  of  a  note  to  State  v.  Superior 
Courty  111  Am.  St.  Bep.  929. 


COVINGTON  COUNTY  v.  COLLINS. 

[92  Miss.  330,  45  South.  854.] 

HIGHWAYS — Operation  of  Traction  Engine. — The  daily  opera- 
tion of  a  traction  engine,  with  from  two  to  four  wagons  attached, 
in  a  public  highway,  is  an  improper  use,  which  may  be  forbidden  by 
the  board  of  supervisors,     (pp.  529,  531.) 

HIGHWATS  —  What  Use  Oonstitates  Knlsaaee. — Whether  or 
not  a  particular  use  of  a  highway,  such  as  the  operation  of  a  trac- 
tion engine,  constitutes  a  nuisance  is  not  determinable  alone  by  the 
adjadication  of  the  board  of  supervisors  to  that  effect,  for  the  ques- 
tion is  one  of  law,  but  its  Judgment  is  very  persuasive*     (p.  529.) 

HIGHWAYS — Consent  or  Objection  to  Unlawful  Use. — If  there 
is  a  single  person  along  a  public  highway  who  objects  to  its  unlaw- 
ful use  by  running  a  traction  engine  thereon,  it  is  immaterial  how 
many  other  persons  along  the  road  petition  to  permit  such  use.  (p. 
530.) 

Bill  to  enjoin  Collins  from  running  a  traction  engine  on  the 
conn^  highway  in  violation  of  an  order  passed  by  the  board 
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of  supervisors  declaring  the  use  of  the  eounty  highway  bj 
traction  engines  to  be  unlawful,  and  prohibiting  such  use 
under  penalty.  Collins,  being  temporarily  enjoined,  made 
answer  to  the  bill,  alleging,  among  other  things,  that  while 
a  few  citizens  objected  to  such  use,  many  others  had  voluntar- 
ily petitioned  the  board  of  supervisors  to  allow  him  to 
operate  his  engine  on  the  county  roads.  The  cause  was  heard 
on  motion  to  dissolve  the  injunction. 

B.  L.  &  E.  L.  Dent  and  B.  V.  Fletcher,  attorney  general, 
for  the  appellant. 

T.  S.  Howell,  for  the  appellee. 

'^  MAYES,  J.  According  to  the  testimony  of  Collins  him- 
self, it  is  shown  that  the  traction  engine  was  operating  over 
a  public  road  leading  ^^  to  his  two  mills,  and  that  it  made 
one  or  two  trips  a  day.  The  time  required  to  make  these 
trips  was  an  average  of  fifty-five  minutes  going  and  coming, 
and  the  distance  it  traveled  over  the  highway  was  about  two 
and  one-half  miles.  One  trip  would  be  made  in  the  morning 
and  one  in  the  afternoon.  The  lumber  hauled  by  the  traction 
engine  was  hauled  by  means  of  wagons  coupled  to  the  engine 
and  to  each  other,  and  on  these  wagons  the  lumber  was  loaded, 
and  the  amount  carried  on  each  wagon  would  average  about 
eighteen  hundred  to  two  thousand  feet.  To  this  traction 
engine  were  coupled  from  two  to  four  wagons.  It  is  not 
shown  by  any  testimony  that  the  running  of  this  traction 
engine  in  this  way  damaged  the  road  itself,  but  actual  damage 
to  the  road  is  not  the  only  question  in  this  case  to  be  con- 
sidered. There  is  a  great  deal  of  other  testimony — some  of 
the  witnesses  testifying  that  they  were  inconvenienced  by  the 
running  of  this  traction  engine;  others  testifying  that  the 
road  was  made  dangerous  for  travelers  by  reason  of  the  fact 
that  their  teams  were  frightened,  and  that  they  would  have 
to  take  bypaths  to  pass  around  this  engine  when  it  was  ap- 
proaching, etc.  It  was  the  judgment  of  the  board  of  super- 
visors of  the  county  that  the  running  of  this  traction  engine 
was  detrimental  to  the  use  of  the  road  by  the  public,  and  that 
it  constituted  an  obstruction  to  the  highway,  and  was  a 
nuisance,  and  they  ordered  it  discontinued. 

This  is  not  a  case  of  occasional  use  of  the  highway  for  the 
passage  of  this  traction  engine  for  the  purpose  of  transporting 
it  from  one  place  to  another;  but  the  record  shows  that  the 
road  is  being  used  for  the  purpose  of  running  this  traction 
engine  between  the  two  mills  and  hauling  lumber.    In  15  Am* 
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erican  and  English  Encyclopedia  of  Law,  second  edition,  page 
505,  it  is  said  that:  ''The  nse  of  the  highway  for  the  passage 
of  an  object  or  vehicle  of  an  unusual  character,  and  therefore 
calculated  to  frighten  horses,  is  not  in  itself  illegal,  and  it  has 
accordingly  been  decided  that  the  propulsion  of  objects  by 
steam  is  not  necessarily  a  nuisance.  The  question  seems  to 
be  dependent  to  some  extent  upon  the  **''  frequency  of  the 
use  of  the  highway  in  such  manner,  and  also  upon  a  particular 
form  of  a  moving  object."  Many  states  have  held  that  a 
bii^clist,  or  a  person  using  an  automobile,  has  as  much  right 
to  the  public  road  as  a  person  using  any  other  means  of 
transportation;  and  it  is  argued  by  counsel  for  appellee  Col- 
lins that,  inasmuch  as  the  courts  have  so  held,  a  person  may 
use  a  traction  engine  just  as  he  may  use  an  automobile  or  a 
bicycle.  We  are  not  considering  the  rights  one  may  have  to 
run  an  automobile  or  a  bicycle  on  a  highway.  We  will  de- 
termine that  when  the  question  comes  up.  The  only  question 
we  have  to  consider  in  this  case  is  whether  or  not  one  may 
make  constant  use  of  a  public  highway  for  the  purpose  of 
running  a  traction  engine  with  from  two  to  four  wagons  at- 
tached thereto,  and  whether  or  not  this  constitutes  a  lawful 
use. 

Whether  or  not  a  particular  use  of  a  highway  constitutes  a 
nuisance  is  not,  of  course,  determinable  alone  by  the  adjudica- 
tion of  the  board  of  supervisors  to  that  effect;  but  it  is  a 
question  of  law.  But  since  the  board  is  vested  with  full  juris- 
diction in  all  matters  appertaining  to  the  public  roads,  its 
declaration  upon  this  subject  is  very  persuasive,  and  partic- 
ularly when  we  consider  it  as  applied  to  the  case  now  under 
consideration.  In  our  search  of  the  authorities  we  have  not 
found  a  single  ease,  in  the  absence  of  a  statute  which  gave 
the  authority,  which  holds  that  the  public  highway  may  be 
continuously  used  for  the  purpose  of  running  a  traction  engine 
in  order  to  facilitate  the  business  of  a  private  individual. 
Many  states  have  statutes  upon  this  subject,  and  the  very  fact 
that  it  has  been  necessary  to  legislate  along  these  lines  shows 
that  the  continued  use  of  a  traction  engine  on  the  public  high- 
way is  regarded  with  disfavor  and  looked  upon  as  dangerous 
to  the  public  in  the  use  of  the  road.  In  Wisconsin  under 
Statutes  of  Wisconsin  of  1898,  section  1347b,  as  amended  by 
chapter  197,  page  304,  Laws  of  1899,  the  owner  or  operator 
of  a  steam  engine  on  any  public  highway  in  any  town,  etc.,  is 
required  to  signal  and  stop  it  when  approached,  within  fifteen 
rods  in  either  direction,  by  a  team  or  person  riding  or  driv- 
ing any  animal,  and  ^^^  to  rendet  all  proper  assistance  to 
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aiable  sach  team  to  pass  in  safety.  In  Maryland,  by  article 
27,  sections  399,  400,  of  the  Code  of  Public  Oeneral  Lawa,  it 
is  required  that  every  traction  engine  propelled  by  steam  on 
any  public  road  shall  be  accompanied  hy  at  least  two  men, 
whose  duty  it  shall  be  to  so  conduct  the  engine  as  to  cause 
as  little  harm  as  possible  to  horses  on  the  road,  and  to  render 
all  reasonable  assistance  to  persons  driving,  and  to  keep  the 
engine  stationary  when  a  horse  is  alarmed:  Miller  v.  Addison, 
96  Md.  731,  54  Atl.  967;  Cudd  v.  Larson,  117  Wis.  103,  93  N. 
W.  810.  In  Indiana,  statutes  have  been  enacted  making  the 
employment  of  automobiles  on  public  highways  a  lawful  use 
of  the  highway:  See  Acts  Ind.  1905,  p.  202,  c.  123,  and  Burns' 
Ann.  St.  Supp.  1905,  sec.  8703h ;  Mclntyre  v.  Omer,  166  Ind. 
57,  117  Am.  St.  Eep.  359,  76  N.  E.  750,  4  L.  R.  A.,  N.  S., 
1130,  8  Ann.  Cas.  1087.  In  all  the  states  where  this  has  been 
the  subject  of  legislation,  the  legislatures  have  made  various 
provisions;  some  of  them  requiring  at  least  two  persons  to 
precede  the  traction  engine,  etc.  Whatever  may  be  the  hold- 
ing of  other  states  upon  this  subject  where  they  have  passed 
these  statutes,  the  testimony  in  this  case  fully  warranted  the 
board  of  supervisors  in  declaring  the  continuous  running  of 
this  traction  engine  on  the  public  highways  dangerous  to 
travel  and  a  nuisance,  and  such  extraordinary  use  of  the  high- 
way as  to  make  it  unlawful.  We  have  no  reference  to  the  oc- 
casional use  for  the  purpose  of  changing  the  location  of  the 
traction  engine,  if  proper  precautions  are  taken  to  avoid  dam- 
age to  others  in  this  use  of  the  highway. 

It  can  make  no  difference  how  many  petitioners  living  along 
this  road  sign  the  petition  to  permit  the  use  of  this  traction 
engine  on  it.  An  unlawful  use  of  the  highway  cannot  be 
made  lawful  thereby.  The  question  is:  Is  the  continued  run- 
ning of  this  traction  engine  on  this  highway  an  unusual,  un- 
reasonable, and  extraordinary  use  of  the  highway,  and  does  it 
endanger  the  safely  of  those  who  have  the  right  to  travel  upon 
itf  If  the  use  is  unreasonable,  unusual  and  dangerous  to  safe 
travel,  it  is  perfectly  within  the  power  of  the  board  of  super- 
visors to  put  a  ^^^  stop  to  it  as  an  obstruction  and  a  public 
nuisance,  if  there  be  but  one  person  along  this  road  who  ob- 
jects to  it.  The  right  of  one  individual  is  as  sacred  in  the 
eyes  of  the  law  as  are  those  of  the  multitude.  One  person, 
or  many  persons,  for  reasons  of  their  own,  may  be  willing  to 
submit  to  the  dangers  which  may  be  entailed  by  the  running 
of  this  traction  engine  and  the  impediment  which  it  offers  to 
safe  travel  along  this  highway;  but  this  furnishes  no  reason 
why  it  should  be  imposed  upon  any  individual  who  objects  to 
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it,  if  the  ruse  of  the  traction  engine  over  the  road  is  an  un- 
lawf  al  nse.  The  highway  belongs  in  common  to  all  the  public, 
and  to  any  one  of  the  public ;  and  any  one  of  the  public  has  the 
right  to  object  to  any  but  the  proper  use  of  that  which  is  the 
common  property  of  all:  Commonwealth  v.  Allen,  148  Pa. 
358,  33  Am.  St.  Rep.  830,  23  Atl.  1115,  16  L.  R.  A.  148. 

The  ease  of  Macomber  v.  Nichols,  34  Mich.  212,  22  Am. 
Rep.  522,  cited  by  counsel  for  appellee,  is  not  in  point.  There 
was  no  question  in  that  case  as  to  the  right  of  the  public  au- 
thority, vested  with  full  jurisdiction  over  the  public  high- 
ways, to  declare  a  particular  extraordinary  use  of  the  highway 
an  obstruction  and  a  nuisance  and  to  order  its  discontin- 
uance. It  was  a  private  litigation  to  recover  damage  by  one 
party  against  another.  In  that  case,  the  facts  do  not  show 
that  there  was  any  continued  use  of  a  highway  for  the  pur- 
pose of  hauling  over  the  road  by  the  steam  engine  in  question. 
On  the  other  hand,  the  facts  show  that  the  engine  in  question 
was  a  threshing-machine,  moved  from  place  to  place  only 
occasionally,  when  it  became  necessary  to  go  to  another  place. 
There  was  no  continued  use  of  the  road  for  the  purpose  of 
running  this  engine ;  no  hauling  back  and  forth  over  the  road, 
day  by  day,  with  wagons  coupled  to  it.  In  short,  in  the 
Macomber  case,  the  business  engaged  in  was  not  in  the  use  of 
the  road  to  make  the  threshing-machine  useful  and  valuable 
in  the  owner's  business,  but  in  using  the  machine  it  became 
necessary  to  occasionally  carry  it  over  the  public  highway, 
and  the  court  held  that  this  could  be  *^  done.  The  Macom- 
ber case  is  quite  distinct  from  that  which  is  presented  in  this 
record,  and  an  analysis  of  it  shows  that  it  is  not  an  apt  au- 
thority to  sustain  the  proposition  that  the  appellee  here  has 
the  right  to  use  the  public  highways  continuously,  for  the 
purpose  of  running  this  traction  engine  over  it.  In  this  very 
opinion,  it  is  said  that  the  question  always  is  one  of  reasonable 
use. 

We  cannot  be  unmindful  of  the  fact  that  at  this  present  day 
and  time  the  country  highways  are  used  almost  exclusively  by 
teams  drawn  by  animals.  It  may  be  that  an  automobile,  or 
bicycle,  has  as  much  right  to  the  road  as  these  teams ;  but,  as 
stated,  we  are  not  called  upon  to  decide  this  question.  We 
think  the  use  of  a  traction  engine  upon  this  road  at  the  place 
and  under  the  circumstances  was  an  unusual,  unreasonable 
and  unlawful  use  to  make  of  this  road,  and  that  the  board  of 
supervisors  had  the  right  to  prevent  it.  The  jurisdiction  over 
the  roads  being  confided  to  the  board  of  supervisors  both  by 
the  constitution  and  the  statute,  it  will  be  a  rare  ease,  and  one 
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of  manifest  abuse  of  power,  whenever  fhis  court  holds  that 
not  to  be  an  obstmction  of  the  highway  which  the  board  of 
snpeirisors  have  ofScially  declared  to  be  an  obstmction. 

The  injunction  is  reinstated,  and  the  decree  is  reversed  and 
oanse  remanded. 
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L  Scope,  6S2. 

n.  mtrodnctory  BemacfcB,  632. 

m.  LawfnlnMB  of  Use  on  a  Pablie  Hlgliway  of  Traetton  ^g*iiw  or 
Sinillar  Objects  or  Velddos  Frop«llod  by  Steam. 

a.  In  General,  688. 

b.  Oenoral  Bole,  634. 

IV.  lUnstrations,  686. 

V.  Oondnsiony  639. 

L    Scope. 

Oar  attention  in  tbif  note  is  directed  exclusively  to  the  purposes 
for  which  a  highway  may  not  be  used  for  travel  or  transportation, 
and  the  discussion  is  further  limited  to  the  point  raised  in  the  prin- 
cipal case,  namely,  whether  traction  engines  or  similar  objects  or 
vehicles  propelled  by  steam,  when  used  on  a  public  highway  as  a 
means  of  locomotion,  constitutes  an  unlawful  use  of  such  highway. 

Practically  all  other  purposes  for  which  a  highway  may  or  may 
not  be  used  can  be  ascertained  by  reference  to  former  notes  in  these 
series.  In  the  note  appended  to  Gallanan  v.  Oilman,  1  Am.  8t,  Bep. 
840,  the  unlawful  use  of  a  highway  by  placing  obstructions  thereon 
is  discussed,  and  this  subject  is  also  treated  at  greater  length,  both 
with  reference  to  the  rights  of  the  general  public  and  of  abutting 
owners,  in  the  recent  note  appended  to  Commonwealth  t.  Morrison, 
125  Am.  St.  Bep.  343;  and  in  this  last-mentioned  note,  also,  the  right 
to  use  a  public  street  for  purposes  of  business,  or  for  conducting 
races,  or  holding  fairs  or  other  exhibitions,  received  attention.  The 
use  of  bicycles  on  a  public  highway  is  discussed  on  page  314  of  the 
note  appended  to  Holland  v.  Bartch,  16  Am.  St.  Bep.  313,  and  also 
on  pages  377,  378,  of  the  one  appended  to  Biepe  v.  Elting,  48  Am.  St 
Bep.  366.  The  lawfulness  of  the  use  of  automobiles  on  a  public  high- 
way is  treated  at  length  in  a  note  on  the  '*Law  of  the  Automobile," 
appended  to  Christy  v.  Elliott,  108  Am.  St.  Bep.  212.  A  full  diacus- 
sion  of  the  Law  of  the  Bead  will  be  found  in  the  note  appended  to 
O'Malley  v.  Dorn,  73  Am.  Dec.  404,  and  this  same  subject  is  covered 
by  a  full  discussion  of  the  use  of  highways  generally  in  the  note  ap- 
pended to  Biepe  v.  Elting,  48  Am.  St.  Bep.  366. 

n.    Introductocy  Benuurka 

That  highways  are  designed  primarily  for  the  benefit  of  the  travel- 
ing public,  and  that  the  public  rights  therein  include  every  kind 
of  reasonable  and  proper  travel  has  never  been  questioned. 

But  since  the  words  ''reasonable  and  proper"  are  not  suseeptihle  of 
"exact  definition,  the  question  of  what  constitatea  nnreasoaable  or 
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improper,  and,  tlierefore,  an  Qnlawfaly  use  of  a  •highway  is  not  al- 
waya  free  from  diffieolty. 

By  bearing  in  mind,  however,  that  the  pnblie  rights  in  a  highwaj 
include  all  reasonable  and  proper  travel,  the  purposes  for  which  it 
may  not  be  used  must  necessarily  be  confined  to  extraordinary  traf- 
fic or  the  passage  of  objects  or  vehicles  of  an  unusual  character. 

The  only  reason  given  by  the  books  why  the  passage  of  objects 
or  vehicles  of  an  unusual  character  is  not  allowed  on  a  public  high- 
way is  that  they  are  calculated  to  frighten  horses  and  thus  impede 
the  common  or  ordinary  mode  of  travel  which  prevails  in  this  and 
other  countries.  "An  object  in  a  public  street,  which  is  of  such 
form  or  character  that  it  is  calculated  to  frighten  horses  of  ordinary 
gentleness,  is  an  obstruction  in  the  nature  of  a  nuisance,  and  anyone 
who  so  places  or  maintains  it  is  ordinarily  liable  for  the  consequences 
likely  to  arise":  Tinker  v.  New  York  etc.  B.  Co.,  71  Hun,  431,  24 
N.  Y.  Supp.  977. 

But  that  the  use  of  a  highway  for  the  passage  of  objects  or 
vehicles  of  an  unusual  character,  and  therefore  calculated  to  frighten 
horses,  is  not  of  itself  illegal,  is  fully  demonstrated  by  the  notes 
heretofore  referred  to  on  the  use  of  bicycles  and  automobiles  on  the 
public  streets  and  highways,  when  it  is  shown  that  the  right  of  a 
person  to  use  these  objects  or  vehicles,  subject  to  the  law  of  the 
road,  is  coequal  with  the  right  to  use  vehicles  drawn  by  horses. 

Eliminating,  then,  from  our  consideration  bicycles,  motorcycles,  and 
automobiles,  the  only  other  objects  or  vehicles  of  an  unusual  char- 
acter not  operated  under  franchise,  which  are  adapted  to  travel,  and 
are  calculated  to  frighten  horses,  that  have  been  the  subject  of  judi- 
cial inquiry  with  reference  to  the  lawfulness  of  their  use  on  the  pub- 
lic highways,  are  traction  engines  or  similar  objects  or  vehicles  pro- 
pelled by  steam;  and  to  these  will  our  attention  be  now  directed. 

in*    Lawfulness  of  Use  on  a  Public  Highway  of  Traction  TSngtnes  or 
Similar  Objects  or  Vehicles  Pr<qpelled  by  Steam. 

a»  In  GeneraL — There  are  many  cases  where  the  question  was  in- 
volved of  the  right  to  recover  damages  resulting  from  horses  be- 
coming frightened  at  traction  engines  or  similar  objects  propelled 
by  steam,  when  used  as  a  means  of  locomotion  in  a  public  highway, 
but  in  the  g^eat  majority  of  these  cases  the  point  at  issue  was  as 
to  the  negligent  manner  in  which  the  engine  was  used,  and  not  upon 
the  lawfulness  of  its  use  on  the  highway,  and  hence  they  afford  no 
light  on  the  particular  question  now  under  consideration. 

Notwithstanding  the  fact  that  traction  engines  and  similar  objects 
or  vehicles  propelled  by  steam,  used  as  a  means  of  locomotion  in  the 
public  highways,  have  now  become  somewhat  common,  the  lawfulness 
of  their  use  for  this  purpose  is  not  as  yet  settled,  and  the  eases  in- 
volving the  question  are  few. 

While  it  was  held  in  the  principal  case  (ante,  p.  527)  that  the  use 
of  the  traction  engine  was  unlawful,  still  the  court  clearly  recognized 
that,  as  a  general  rule,  the  passage  of  such  unusual  objects  or  ve- 
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hieles  upon  a  pabli^  highway  ig  not  in  itself  illegal,  and  mm  e^m- 
tent  with  holding  that  "the  use  of  a  traction  engine  upon  this  rosid 
at  the  place  and  onder  the  circumstances  was  an  unusual,  unraaaon- 
able,  and  unlawful  use." 

And  the  fact  that  the  use  of  such  unusual  objects  or  vehicles,  bb  a 
means  of  locomotion  in  a  public  highway,  is  not  in  itself  illegal,  iras 
forcibly  stated  by  the  supreme  court  of  Illinois  in  an  early  case  in- 
volying  the  right  to  make  use  of  steam  as  a  means  of  locomotion 
over  the  public  highways.  "A  street  is  made  for  the  passage  of 
persona   and   property;   and  the   law   cannot   define   what   exclusive 

means  of  transportation  and  passage  shall  be  used To  say  that 

a  new  mode  of  passage  shall  be  banished  from  the  streets,  no  mat- 
ter how  much  the  general  good  may  require  it,  simply  because  streets 
were  not  so  used  in  the  days  of  Blackstone,  would  hardly  comport 
with  the  advancement  and  enlightenment  of  the  present  age.  Steam 
has  but  lately  taken  the  place,  to  any  extent,  of  animal  power  for 
land  transportation,  and  for  that  reason  alone  shall  it  be  expelled 
from  the  streets  t  For  the  same  reason  camels  must  be  kept  out, 
although  they  might  be  profitably  introduced.  Some  fancy  horse  or 
timid  lady  might  be  frightened  by  such  uncouth  objects'':  Moses  v. 
Pittsburgh  etc.  B.  Co.,  21  HI.  515. 

Likewise  the  supreme  court  of  Indiana,  in  speaking  upon  this 
question,  said:  "Boad  engines,  propelled  by  steam,  and  portable  en- 
gines operated  by  steam,  have  become  familiar  in  every  agricultural 
community.  To  declare  that  their  use  near,  or  their  passage  over, 
a  public  highway  constituted  a  nuisance  would  be  practically  to  pro- 
hibit their  use  in  the  manner  in  which  they  are  customarily  em- 
ployed, and  moved  from  place  to  {dace.  It  must  be  supposed  that 
horses  of  ordinary  gentleness  have  become  so  familiar  with  these  ob- 
jects as  to  be  safe  when  under  careful  guidance":  Wabash  etc  By. 
Co.  V.  Farver,  111  Ind.  195,  60  Am.  Bep.  696,  12  N.  E.  296. 

And  the  supreme  court  of  Pennsylvania,  in  denying  the  contention 
that  the  placing  of  an  object  in  a  public  highway  which  was  cal- 
culated to  frighten  horses  was  in  itself  illegal,  quoted  with  approval 
the  language  of  Judge  Paxson  in  Pittsburg  South.  By.  Go.  v.  Taylor, 
104  Pa.  306,  49  Am.  Bep.  580:  "The  frightening  of  a  horse  is  a  thing 
that  cannot  be  anticipated,  and  is  governed  by  no  known  rules.  In 
many  instances  a  spirited  road  horse  will  pass  in  safety  an  obstruc- 
tion that  a  quiet  farm  horse  will  scare  at.  A  leaf,  a  piece  of  paper, 
a  lady's  shawl  fluttering  in  the  wind,  a  stone  or  a  stump  by  the 
wayside,  will  sometimes  alarm  even  a  quiet  horse.  I  may  mention, 
by  way  of  illustration,  that  the  severest  fright  I  ever  knew  a  horse 
to  feel  was  caused  by  the  sunlight  shining  in  through  the  windows  of 
a  bridge  upon  the  floor";  and  then  held  that  the  reasonablenees  and 
necessity  for  its  use  was  the  proper  method  of  determining  whether 
an  object  of  an  unusual  or  extraordinary  character  was  unlawfully  in 
a  public  highway. 

b.  Cteneral  Bale. — ^The  general  rule  with  reference  to  the  question 
whether  the  use  of  traction  engines  or  similar  objects  propelled  by 
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flteaniy  as  a  means  of  loeomotion  in  a  public  highway,  is  or  is  not 
unlawful  seems  to  be  the  one  followed  in  the  principal  case  (ante, 
p.  527),  and  there  quoted  from  American  and  English  Encyclopedia 
ot  Law,  second  edition,  volume  15,  page  505:  "The  use  of  the  high- 
way for  the  passage  of  an  object  or  vehicle  of  an  unusual  character, 
and  therefore  calculated  to  frighten  horses,  is  not  in  itself  illegal, 
and  it  has  accordingly  been  decided  that  the  propulsion  of  objects 
by  steam  is  not  necessarily  a  nuisance.  The  question  seems  to  be 
dependent  to  some  extent  upon  the  frequency  of  the  use  of  the  high- 
way in  such  manner,  and  also  upon  a  particular  form  of  a  moving 
object." 

Under  this  rule  the  question  in  each  case  must  be  decided  accord- 
ukg  to  the  circumstances  of  that  case;  in  other  words,  becomes  largely 
a  question  of  fact,  or,  as  was  said  by  the  learned  Chief  Justice  Coo- 
ley  in  Macomber  v.  Nichols,  34  Mich.  212,  22  Am.  Bep.  522,  "a  ques- 
tion of  reasonable  conduct  and  management." 

How  the  foregoing  rule  has  been  applied  by  the  different  courts 
under  the  varying  circumstances  of  each  case  will  appear  from  the 
following  illustrations. 

IV.    niQstratioiis. 

One  of  the  earliest  cases  in  this  country  where  the  precise  question 
^whether  the  use  of  a  traction  engine  or  other  similar  object  or  vehicle 
propelled  by  steam,  as  a  means  of  locomotion  in  a  public  highway,  is 
unlawful,  is  that  of  Macomber  v.  Nichols,  34  Mich.  212,  22  Am.  Bep. 
522;  and  the  opinion  delivered  by  Chief  Justice  Cooley  in  this  case 
has  been  referred  to  and  quoted  in  nearly  every  later  case  where 
this  question  was  under  consideration. 

This  was  an  action  in  the  case  in  which  the  plaintiff  sought  to 
recover  damages  for  an  injury  occasioned  by  his  horse  taking  fright 
as  he  was  driving  along  a  highway  near  a  town,  at  an  engine  mounted 
on  wheels  which  was  also  moving  along  the  highway.  The  engine 
was  used  mainly  for  threshing,  and  was  moved  from  place  to  place 
for  that  purpose.  The  trial  court  instructed  the  jury  that  "The  de- 
fendant had  no  right  to  run  his  steam  engine  on  the  public  street  or 
highway  if  such  engine  was  calculated  to  frighten  horses  of  ordinary 
gentleness." 

In  holding  that  this  instruction  was  erroneous,  the  chief  justice  said: 
"Persons  making  use  of  horses  as  the  means  of  travel  or  traffic  by 
the  highways  have  no  rights  therein  superior  to  those  who  make  use 
of  the  ways  in  other  modes.  It  is  true  that  locomotion  upon  the 
public  roads  has  hitherto  been  chiefly  by  means  of  horses  and  similar 
animals,  but  persons  using  them  have  no  prescriptive  rights,  and  are 
entitled  only  to  the  same  reasonable  use  of  the  ways  which  they 
must  accord  to  all  others.  Improved  methods  of  loeomotion  are  per- 
fectly admissible,  if  any  shall  be  discovered,  and  they  cannot  be  ex- 
eladed  from  the  existing  public  roads,  provided  their  use  is  con- 
sistent with  the  present  methods.  A  highway  is  a  pnblie  way  for  the 
use  of  the  public  in  general  for  passage  and  traffic,  without  distine- 
tioB.  •  •  •  •  The  restrictions  upon  its  use  are  only  such  as  are  cal« 
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eolated  to  seeure  to  the  general  pnblie  the  largest  practical  benefit 
from  the  enjoyment  of  the  eaaement,  and  the  inconveniences  mnst 
be  submitted  to  when  they  are  only  such  as  are  incident  to  a  rea- 
sonable use  under  impartial  regulations.  When  the  highway  is  not 
restricted  in  its  dedication  to  some  particular  mode  of  use,  it  is  open 
to  all  suitable  methods;  and  it  cannot  be  assumed  that  these  will  be 
the  same  from  age  to  age,  or  that  new  means  of  making  the  way 
useful  must  be  excluded  merely  because  their  introduction  may  tend 
to  the  inconvenience  or  even  to  the  injury  of  those  who  continue  to 

use  the  road  after  the  same  manner  as  formerly The  bringing 

of  an  unsightly  object  into  the  common  highway  is  no  more  of  a 
wrong  because  of  its  tendency  to  frighten  horses  of  ordinary  gentle- 
ness than  is  the  construction  of  a  bridge  over  a  river  a  wrong,  be- 
cause of  its  tendency  to  delay  vessels.  The  one  may  be  a  wrong, 
under  some  circumstances,  and  so  may  the  other;  but  it  is  eqnally 
true  that  both  may  be  proper  and  lawful  under  other  cireumstaneea. 
It  would  be  difficult  to  pass  through  the  streets  of  our  large  towns 
without  encountering  objects  moving  along  them  which  are  well  cal- 
culated to  frighten  horses  of  ordinary  gentleness  until  they  become 
accustomed  to  them;  but  which  nevertheless  are  used  and  moved 
about  for  proper  and  lawful  purposes.  The  steam  engine  for  protec- 
tion against  fire  may  be  mentioned  as  one  of  these;  and  though  this 
is  usually  owned  and  moved  about  by  public  authority,  there  can  be 
no  doubt  of  the  right  of  a  private  individual  to  keep  and  use  one  for 
his  own  purposes,  and  to  take  it  through  the  streets  when  necessary. 
But  other  things  which  are  sometimes  moved  about  on  wheels  along 
the  streets  are  equally  alarming  to  horses  when  first  used.  .... 
Horses  may  be,  and  often  are,  frightened  by  locomotives  in  both 
town  and  country,  but  it  would  be  as  reasonable  to  treat  a  horse  as 
a  public  nuisance  from  his  tendency  to  shy  and  be  frightened  by  un- 
accustomed objects,  as  to  regard  the  locomotive  as  a  public  nuisance 
from  its  tendency  to  frighten  the  horse.  The  use  of  the  one  may 
impose  upon  the  manager  of  the  other  the  obligation  of  additional 
care  and  vigilance  beyond  what  would  otherwise  be  essential,  but 
only  the  paramount  authority  of  the  legislature  can  give  to  either 
the  owner  of  the  horse  or  the  owner  of  the  locomotive  exclusive  privi- 
leges  The  engine  as  a  means  of  locomotion  in  the  highway 

was  necessarily  a  nuisance.  It  might  possibly  be  a  nuisance  at  some 
times  and  under  some  circumstances,  and  even  where  it  might  be 
proper  to  make  use  of  it,  the  manager  or  owner  might  be  liable  to 
damages  for  negligence  in  management  to  the  injury  of  others."  The 
decision  in  this  case  has  been  sometimes  cited  as  opposed  to  the 
general  rule  that  the  lawfulness  of  the  use  of  traction  engines  or 
similar  objects  or  vehicles  propelled  by  steam,  as  a  means  of  loco- 
motion in  a  public  highway,  depends  upon  the  frequency  of  the  ue 
and  to  some  extent  upon  the  form  of  the  moving  object;  but,  as 
shown  in  the  principal  case  (ante,  p.  527),  this  inference  can  hardly 
be  drawn  from  the  language  quoted,  though  it  undoubtedly  supports 
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the  proposition  that  the  use  of  lueli  objects  or  vehieles  apon  »  high- 
way is  not  in  itself  illegal. 

And  the  raling  in  this  case  was  approved  by  the  supreme  court  of 
Michigan  in  the  later  ease  of  Gilbert  v.  Flint  etc.  By.  Co.,  51  Mich. 
488,  47  Am.  Bep.  592,  16  N.  W.  868,  where,  though  the  object  com- 
plained of  was  not  an  engine,  but  a  freight-car,  the  court,  speaking  of 
the  general  right  of  placing  objects  in  a  public  highway  which  are 
calculated  to  frighten  horses,  referred  to  Macomber  v.  Nichols,  84 
Mich.  212,  22  Am.  Bep.  522,  and  said:  "We  have  street  ears,  and 
steam  fire-engines,  and  steam  threshing-machines,  but  horses  readily 
become  familiar  with  them,  and  serious  frights  are  exceedingly  rare 
and  entirely  exceptional.  As  objects  calculated  to  frighten  horses, 
the  rule  is  in  favor  of  their  harmlessness."  And  then  went  on  to  say 
that  otherwise  the  reasons  that  might  be  urged  as  to  their  dangerous 
character  "would  apply  to  a  thousand  eustomary  and  convenient 
modes  of  use  of  our  ordinary  highways,  which  have  always  been  ex- 
empt from  such  doctrine,  and  which  must  remain  exempt  unless  we 
are  prepared  to  surrender  a  large  and  valuable  portion  of  our  rights 
eonneeted  with  the  public  thoroughfares." 

In  Commonwealth  v.  Allen,  148  Pa.  358,  33  Am.  9t.  Bep.  830,  23 
Atl.  1115,  16  L.  B.  A.  148,  the  circumstances  were  in  many  respects 
identical  with  those  in  the  principal  case  (ante,  p.  527),  and  the 
supreme  court  of  Pennsylvania  reached  the  same  conclusion  as  did 
the  supreme  court  of  Mississippi,  and  placed  its  ruling  on  exactly  the 
same  ground. 

In  this  case  the  defendants,  who  were  operators  of  a  stone  quarry 
situated  on  a  public  road  about  three  miles  from  a  railroad  station, 
had  abandoned  animal  power  as  the  means  of  hauling  the  stone  from 
the  quarry  to  the  station  and  substituted  a  traction  engine  for  the 
purpose  of  drawing  heavier  loads.  Two  wagons  were  hitched  be- 
hind the  engine,  making  a  train  some  fifty  feet  in  length,  and  weigh- 
ing when  loaded  from  thirteen  to  fourteen  tons.  They  made  two 
trips  a  day  between  the  quarry  and  the  station,  and  it  took  from 
an  hour  to  an  hour  and  a  half  to  go  over  the  road  one  way.  The  de- 
fendants were  convicted  of  maintaining  a  nuisance,  and  the  judg- 
ment was  upheld  on  appeal.  "The  running  of  a  traction  engine," 
said  the  court,  "over  a  public  highway  upon  a  single  occasion  would 
not  constitute  a  public  nuisance.  That  may  be  necessary  to  remove 
it  from  one  location  to  another,  as  in  the  case  of  a  steam  threshing- 
machine,  which  is  at  certain  seasons  removed  from  one  farm  to  an- 
other for  the  purpose  of  threshing  out  the  farmer's  crops A 

man  may  lawfully  use  a  public  highway  in  the  transaction  of  his 
legitimate  business  either  for  travel  or  for  transportation;  but  it  is 
common  law  and  common  sense  that  he  must  use  it  in  a  reasonable 
manner,  and  not  interfere  with  its  reasonable  use  by  other  citizens; 
and  whether  a  particular  use  is  an  unreasonable  use  and  a  nuisance 
is  a  question  of  fact  to  be  submitted  to  a  jury.  While  each  citizen 
is  protected  in' the  enjoyment  of  his  own  rights,  he  must  so  exercise 
them  MB  not  to  interfere  with  the  rights  of  others.    We  can  under- 
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stand  tbat  it  may  be  sometimes  neeessary  to  more  a  traetion  engine 
from  one  place  to  another  in  the  reasonable  porsuit  of  a  lawful  bnsi- 
ness.  It  is  quite,  another  matter  to  occupy  a  part'cnlar  road  eon* 
tinuously  for  such  purpose,  to  the  inconvenience  of  the  pablie,  and 
peril  to  persons  using  such  road." 

That  the  mere  use  on  a  public  highway  of  an  unsightly  object  or 
vehicle  propelled  by  steam,  and  well  calculated  to  frighten  horses,  is 
not  necessarily  unlawful,  was  also  clearly  recognized  by  the  appel- 
late division  of  the  supreme  court  of  New  York  in  Mullen  v.  Village 
of  Glenn  Falls,  42  N.  Y.  Supp.  113.  The  injury  for  which  damages 
were  sought  in  this  case  were  occasioned  by  a  horse  taking  fright 
at  a  steam-roller  moving  along  a  public  highway  in  the  village.  A 
verdict  for  the  plaintiff  was  sustained  upon  the  ground  that  there 
had  been  negligence  in  the  manner  of  operating  the  roller,  but  speak- 
ing to  the  question  whether  the  mere  passage  of  the  object  along  the 
highway  was  or  was  not  unlawful.  Judge  Parker  said:  "Conceding 
that  the  use  of  a  steam-roller  in  a  public  street  is  sure  to  frighten 
horses,  nevertheless  to  hold  for  such  reason  its  mere  presence  and 
use  renders  the  street  'defective,'  and  that,  therefore,  the  town  most 
be  liable  for  an  injury  resulting  therefrom,  would  practically  deprive 
the  town  of  the  benefit  of  such  a  mode  of  highway  constroetion." 
The  court  then  referred  to  the  doctrine  announced  in  Tinker  v.  New 
York  etc.  B.  B.  Co.,  71  Hun,  431,  24  N.  Y.  Supp.  980,  which  we  have 
already  quoted,  and  said  that  applied  to  objects  of  a  dangerona  char- 
acter left  standing  in  a  street,  rather  than  to  objects  moving  along 
a  highway:  "A  highway  is  designed  for  travel,  not  for  storing  arti- 
cles upon  it;  and  anyone  who  leaves  in  a  highway  an  object  of  the 
dangerous  character  above  specified,  except  under  stress  of  some 
emergency  beyond  his  control,  is  putting  the  highway  to  a  use  for 
which  it  was  not  designed  and  therefore,  in  so  far  as  such  use  in- 
terferes in  any  manner  with  the  free  and  safe  use  of  the  same  by 
the  public,  he  has  practically  created  a  public  nuisance  in  it";  and 
then  went  on  to  say  that  that  was  not  the  question  presented  ia 
this  ease,  the  one  here  being  what  rule  should  control  the  conduct 
of  persons  while  traveling  on  the  highway,  and  that  since  the  person 
in  control  of  the  roller  had  failed  to  give  warning  of  its  approach  as 
required  by  statute,  upon  that  ground  the  verdict  would  be  sustained. 

The  three  cases  above  reviewed  and  the  principal  case  are  the 
only  ones  we  have  discovered  where  the  exact  question  whether  the 
use  of  traction  engines  or  similar  objects  propelled  by  steam,  as  a 
means  of  locomotion  in  a  public  highway,  is  or  is  not  unlawful,  was 
involved;  but  perhaps  further  light  may  be  thrown  on  the  question 
by  cases  relating  to  the  operation  of  such  objects  near  a  highway. 

Thus,  in  Wabash  etc.  By.  Co.  v.  Farver,  111  Ind.  195,  60  Am.  Bep. 
696,  12  N.  £.  296,  it  was  held  that  the  operation  of  a  portable  steam 
engine  six  feet  or  more  from  a  public  highway  is  not  necessarily  a 
nuisance  so  as  to  make  the  owner  of  the  engine  liable  for  the  negli- 
gence of  an  independent  contractor  in  operating  it  in  such  a  manner 
as  to  frighten  a  horse  upon  the  highway,  the  eourt  saying  that:  "U 
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would  not  do  to  saj  that  tbo  operation  of  a  portable  engine  near  a 
public  highway  necessarily  resulted  in  creating  a  nnisance,  when  it 
is  according  to  daily  experience,  daring  certain  seasons  of  the  year, 
to  see  steam  threshing-maehines  in  operation  on  every  hand,  and  often 
neeeBsarily  dose  to  public  highways";  and  from  a  quotation  we  have 
already  given  from  thig  case,  it  appears  that  the  court  went  fur- 
ther, and  said  that  the  passage  of  such  objects  or  vehicles  over  a 
highway  was  not  necessarily  a  nuisance,  and  that  horses  of  ordinary 
gentleness  were  supposed  to  have  become  familiar  with  thenu 

And  the  doctrine  announced  in  this  case  was  approved  in  the  late 
caie  of  Ft.  Wayne  Cooperage  Co.  v.  Page  (Ind.)>  82  N.  E.  83. 

So,  too,  the  same  doctrine  was  upheld  by  the  supreme  court  of 
Iowa  in  Wolf  v.  Des  Moines  Elevator  Co.,  126  Iowa,  659,  98  N.  W. 
301, 102  N.  W.  517,  where  it  was  held  that  whether  the  use  of  a  gaso- 
line engine  near  a  traveled  way  was  not  necessarily  a  nuisance,  "as 
in  the  use  of  steam  and  electricity,  it  become*  wrongful  only  where 
the  use  is  attended  with  negligence." 

V.    Ooxicliisl<m. 

There  is  no  doubt  about  the  fact  that  the  use  of  traction  engines 
tnd  similar  objects  or  vehicles  propelled  by  steam,  as  a  means  of 
travel  and  transportation,  in  the  public  highways,  is  not  generally 
favored  by  the  courts,  but  that  the  tendency  of  some  of  the  cases,  at 
least,  is  to  restrict  their  passage  in  the  highways  to  the  right  to  move 
them  from  place  to  place  for  use  in  the  manner  in  which  they  are 
customarily  employed. 

But  it  cannot  be  inferred  from  the  foregoing  cases  that  that  is 
the  only  way  for  which  a  public  highway  may  be  used  for  their 
passage,  but,  on  the  contrary,  it  clearly  appears  that  any  reasonable 
use  of  the  highway,  by  these  objects  or  vehicles,  as  a  means  of 
travel  or  transportation,  is  not  unlawful. 

The  precise  point  at  which  their  use  would  cease  to  be  reasonable, 
and  therefore  unlawful,  cannot  be  determined  by  any  of  the  adjudged 
eases. 

In  some  of  the  states  their  use  on  the  public  highways  is  regulated 
by  statute.  This  is  the  case  in  the  states  of  Maryland,  New  York, 
Wisconsin,  and  possibly  others:  Miller  v.  Addison,  96  Md.  731,  54 
Atl.  967;  Mullen  v.  Village  of  Glenn  Falls,  42  N.  Y.  Supp.  113;  Cudd 
V.  Larson,  117  Wis.  103,  93  N.  W.  810;  and  should  they  ever  become 
so  generally  used  as  a  means  of  travel  or  transportation  along  the 
public  thoroughfares  as  to  seriously  interfere  with  or  impede  the 
more  common  mode  of  travel  by  horses  or  other  animals,  doubtless 
other  states  will  pass  such  restrictive  laws  as  to  the  manner  of  their 
use,  as  to  make  their  use  practically  harmless. 
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BUTTERPIELD  LTTMBEB  COMPANY  ▼.  GUT. 

[92  Min.  361,  45  Sontli.  78.] 

BQUIT7 — Btltaf   txmi  JmgnwidmA  Contnct^-EqiiitT' 
not  relieve  a  party  from  his  eoatraet  merely  because  it  is  improvi- 
dent     (p.  541.) 

TTMBKK.— A  Sale  of  Standing  TImter  Oonvegrs  an  Intanat  in 
Baal  property,    (p.  541.) 

TDfBEB.— Tlia  Ownsr  of  l4nd  may  Iffaka  a  Yalid  Deed  In  Fee 
Siaqpl^  independently  of  the  soil  itielf,  to  the  timber  growing 
thereon,     (p.  542.) 

TIMBEB— BQidtalile  Balief  trom  Impcoridnit  OonTayaaee. — 
Where  the  owner  of  land  conveys  by  warranty  deed  the  timber 
standing  thereon,  he  is  not  entitled  to  have  the  deed  canceled  becaose 
improvidently  made,  in  that  it  does  not  limit  the  time  for  remov- 
ing the  timber,  the  land  being  nseless  so  long  as  the  timber  remains 
thereon  and  the  parchaser  having  failed  to  remove  it  within  a  rea- 
sonable time.     (p.  544.) 

Mayes  &  Longstreet,  for  the  appellant. 

Cassedy  &  Cassedy,  for  the  appellee. 

»«  MAYES,  J.  On  March  15,  1892,  George  W.  and  Vie- 
toria  Guy,  for  a  consideration  of  two  hundred  dollars,  receipt 
of  which  is  acknowledged,  conveyed  to  the  Norwood  &  Bntter- 
field  Lumber  Company  by  warranty  deed  all  the  green  pine 
timber  on  a  certain  tract  of  land,  which  is  described  in  the 
deed.  The  Norwood  &  Butterfield  Lumber  Company  subse- 
quently conveyed  this  timber  to  the  Butterfield  Lumber  Com- 
pany; hence  this  suit  against  it.  Li  1906,  Guy  brought  this 
suit  in  the  chancery  court  of  Lincoln  county,  praying  that 
the  title  of  the  lumber  company  under  the  deed  be  canceled. 
It  is  alleged  in  the  bill  that  the  lumber  company,  under  the 
deed,  only  obtained  title  to  the  timber  on  condition  that  it 
cut  and  remove  the  same  from  the  land  in  a  reasonable  time. 
It  is  also  alleged  that  the  lumber  company  had  long  since 
been  notified  to  cut  and  remove  the  timber,  but  had  not  done 
so,  and  more  than  a  reasonable  time  had  elapsed  within  which 
it  had  the  right  to  cut  the  timber,  and,  having  failed  and  re- 
fused to  do  so,  its  right  is  forfeited.  It  is  also  alleged  that 
Guy  is  the  owner  of  the  land  on  which  the  timber  stands  and 
is  nourished,  that  the  land  is  useless  to  him  so  long  as  the  tim- 
ber is  permitted  to  stand  there,  and  the  right  asserted  by  the 
lumber  company  to  go  upon  the  land  and  cut  the  timber  when- 
ever it  might  choose  to  do  so,  together  with  the  deed  whidi 
they  have  to  the  timber,  casts  a  cloud  on  his  title,  and  he 
claims  the  right  to  have  the  deed  canceled.  In  the  deed  no 
such  rights  as  are  set  forth  in  the  bill  of  complaint  are  to  be 
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found.  The  deed  is  a  simple  conv^ance  by  warranty  in  fee 
simple  of  the  timber,  without  time  limit  or  conditions.  In 
every  essential  necessary  to  convey  a  fee  interest  in  the  trees, 
the  deed  conforms  to  the  requirements  of  the  statutes. 

The  relief  sought  by  complainant's  bill  is  without  author- 
ity ;  but  we  think  it  untenable  aud  against  right.  No  topic  in 
the  law  has  been  the  subject  of  a  greater  variety  of  decisions 
than  the  one  involved  in  this  suit.  Each  case,  in  a  large 
measure,  must  rest  on  the  interpretation  of  the  particular 
contract  under  which  *^  it  arises,  since  nearly  every  contract 
contains  different  terms.  We  can  derive  little  benefit  by  a 
resort  to  the  authorities  of  other  states,  because  of  the  con- 
flict of  decisions.  The  only  safe  rule  for  this  court  to  follow 
is  to  give  effect  to  the  contracts  which  the  parties  themselves 
have  entered  into,  interpreted  according  to  the  law  of  this 
state  aa  shown  by  former  decisions  dealing  with  this  char- 
acter of  deed.  The  precise  question  presented  has  never  been 
decided  in  this  state.  No  ground  for  equitable  relief  is  shown 
by  the  mere  fact  that  the  party  invoking  the  aid  of  the  court 
has  made  an  improvident  contract.  There  must  be  some- 
thing more  than  this  before  there  is  any  ground  for  equitable 
relief.  An  examination  of  the  authorities  leads  us  to  the  con- 
clusion that  the  confusion  which  has  come  into  the  law  upon 
this  subject  arises  out  of  the  fact  that  these  contracts  have 
been  held  in  some  states  to  convey  chattel  interests,  and  in 
others  to  vest  an  interest  in  the  realty.  Many  states  hold  that 
a  valid  contract  for  the  sale  of  timber  can  be  made  by  parol, 
being  a  sale  of  personal  property.  The  earlier  cases  seem  to 
be  to  this  effect,  and  hence  by  those  courts  which  followed  this 
line  of  authority  it  was  held  that  where  there  was  a  sale  of 
timber,  with  no  time  specified  for  the  removal,  it  being  a  sale 
of  personalty  merely,  and  not  an  interest  in  the  realty,  there 
was  an  implied  condition  on  the  part  of  the  seller  and  pur- 
chaser that  the  timber  should  be  removed  within  a  reasonable 
time. 

Since  the  case  of  Harrell  v.  Miller,  35  Miss.  701,  72  Am. 
Dec.  154,  it  has  been  uniformly  held  in  this  state  that  the  sale 
of  timber  conveyed  an  interest  in  realty.  In  the  case  of  Har- 
rell V.  Miller,  on  the  question  of  whether  or  not  the  sale  of 
growing  trees  is  a  sale  of  an  interest  in  land  or  a  mere  chattel, 
it  is  said:  "Upon  this  subject  there  is  much  diversity  of 
opinion,  both  in  the  decisions  in  England  and  in  this  country. 
Several  of  these  decisions  from  highly  respectable  sources  hold 
growing  trees  to  be  mere  chattels,  and  that  contracts  for  the 
sale  of  them  are  not  within  the  statute.    But  many  other 
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eases  liold  this  to  be  parcel  of  the  land,  and  within  the  statute ; 
and  this  opinion  ^'^^  appears  to  be  more  in  accordance  with 
principle  and  established  legal  distinctions."  To  the  same 
effect  is  the  case  of  McKenzie  v.  Shows,  70  Miss.  388,  35  Am. 
St.  Bep.  654,  12  South.  336.  In  the  case  of  Fox  v.  Pearl 
River  Lumber  Co.,  80  Miss.  1,  31  South.  583,  this  court  said : 
''Trees  are  a  part  and  parcel  of  the  land  upon  which  they  are 
growing  or  standing;  for  the  term  'land'  embraces,  not  only 
the  soil,  but  its  natural  productions,  and  trees  growing  or 
standing  upon  land  are  not  distinguishable  in  their  character 
of  real  estate  from  the  soil  itself  until  they  are  actually  sev- 
ered from  the  soil.  By  the  common  law,  also,  several  sorts  of 
estates  or  interests,  joint  or  several,  may  exist  in  the  same 
fee,  as  that  one  person  may  own  the  ground  or  soil,  another 
the  structures  thereon,  another  the  minerals  beneath  the  snr- 
face,  and  still  another  the  trees  and  wood  growing  thereon." 
It  is  thus  seen,  from  the  former  decisions  of  this  court,  that 
while  it  is  recognized  that  there  may  be  different  ownerships 
in  real  estate,  according  to  its  different  character,  trees,  land, 
etc.,  yet  the  fact  that  its  ownership  may  be  diverse  does  not 
change  its  character  as  real  estate  until  actually  severed. 
This  being  the  case,  a  fee  simple  title  can  be  made  in  one 
character  of  real  estate  as  well  as  another.  It  was  as  lawful 
and  binding  to  make  a  fee  simple  title  to  the  trees  forming 
a  part  of  this  land  as  it  would  have  been  to  make  a  deed 
to  the  entire  real  estate,  including  the  land. 

No  question  of  public  policy  is  involved  in  this  deed,  so  as 
to  avoid  it.  The  o.wner  of  the  land  was  the  owner  in  fee,  and 
he  might  carve  it  up  into  as  many  different  sorts  of  estates 
as  the  land  was  susceptible  of,  and  make  a  good  and  valid  deed 
in  fee  simple  to  each.  If  he  has  done  so,  and  finds  it  ineon- 
venient  or  improvident,  the  courts  will  not  destroy  the  prop- 
erty rights  of  his  vendees  in  order  to  relieve  him  from  his  own 
improvidence.  In  the  case  of  Magnetic  Ore  Co.  v.  Marbury 
Lumber  Co.,  104  Ala.  465,  63  Am.  St.  Rep.  73,  16  South.  632, 
27  L.  R.  A.  434,  it  is  held  that  "a  conveyance  without  condi- 
tion or  ^'^^  reservation  of  the  saw  timber  standing  on  certain 
land  vests  absolute  title  in  the  trees,  independent  of  the  land 
itself,  and  such  title  is  not  lost  or  forfeited  in  favor  of  a 
subsequent  grantee  of  the  land,  whose  deed  contains  an  ex- 
press reservation  of  such  trees,  by  the  fact  that  th^  were 
not  severed  within  a  reasonable  time.'*  And  the  court  further 
said  that  before  it  should  be  held  that  timber  should  be  re- 
moved within  a  reasonable  time,  where  a  purohaser  obtains 
a  deed  to  it  without  condition  or  reservation  as  to  the  t'TWft 
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within  which  it  shall  be  removed,  there  ought  to  be  some- 
cogent  reason  compelling  such  a  conclusion  or  decision,  so- 
strong  as  to  amount  to  an  established  rule  of  property,  before 
sach  contention  should  be  adopted  as  the  law.  We  can  put 
our  view  of  this  case  in  no  more  succinct  form  or  in  stronger 
language  than  is  used  in  the  Alabama  case  above  cited.  In 
the  case  of  Hall  v.  Eastman,  Gardiner  &  Co.,  89  Miss.  588, 
119  Am.  St.  Rep.  709,  43  South.  2,  a  consideration  of  the 
question  presented  here  was  expressly  pretermitted.  The 
court  said:  "We  propose  to  decide,  in  this  case,  nothing  ex- 
cept what  this  presents  for  decision.  This  is  not  the  case  of 
a  grant  by  A,  owning  both  the  land  and  the  timber  thereon, 
of  the  timber  in  fee  simple,  without  qualifications.  We  will 
construe  that  sort  of  instrument  when  the  case  arises.  This 
is  not  the  case  of  a  deed  giving  the  grantee  as  long  as  he 
wishes  in  which  to  remove  the  timber,  nor  the  case  of  a  deed 
giving  the  grantee  the  right  to  commence  cutting  when  he 
pleases.  This  instrument  is  peculiar  in  its  terms  and  express 
in  its  provisions."  The  case  of  Gex  v.  Dill,  86  Miss.  10,  38 
South.  193,  presented  a  question  distinct  from  the  one  in- 
volved here.  The  terms  of  the  grant  in  the  Gex  case  showed 
that  the  grantor  **  granted,  bargained,  leased  and  conveyed 
certain  described  lands  for  the  purpose  of  boxing,  working 
and  using  said  timber  for  turpentine  purposes,"  and  there 
was  a  time-limit  feature  of  the  contract  within  which  this 
right  should  be  exercised.  The  contract  did  not  convey  a  fee 
simple  to  the  trees,  as  is  the  case  of  the  contract  we  are  now 
considering.  In  the  case  of  Patterson  v.  Graham,  164  Pa. 
234,  30  Atl.  247,  it  is  held  that  s^e  ««a  purchaser  may  buy 
growing  timber  and  hold  it,  just  as  he  might  buy  and  hold 
land,  if  he  so  frame  his  contract.  In  such  a  case  he  could 
remove  it  when  he  chose,  and  the  vendor  would  have  no  right 
to  quicken  him  by  notice." 

The  practical  effect  of  the  bill  is  to  ask  the  court  to  write 
into  the  deed  what  it  is  claimed  was  the  intention  of  the 
parties  as  the  legal  sequence  of  the  contract  made,  though  the 
instrument  itself  is  silent  as  to  any  such  intention.  If  the^ 
conditions  sought  to  be  ingrafted  on  this  contract  by  the  com- 
plainant are  to  be  put  there,  it  must  be  done  by  the  court 
writing  into  the  deed,  for  the  benefit  of  one  of  the  parties,  a 
dause  which  is  at  variance  with  his  own  contract  and  de- 
structive of  the  property  right  of  the  other  party,  which  prop- 
erty light  was  bought  from,  and  consideration  paid  to,  tho 
party  asking  to  have  same  canceled.  The  interest  of  the  pur- 
chaser of  this  timber  under  his  deed  has  no  less  claim  to  the 
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protectioii  of  tiie  law  tlian  fhe  interest  wliich  the  sdler  retains 
in  the  aoil.  The  seller  of  this  timber  seeks  to  have  the  court 
do  that  which  is  in  plain  conflict  with  the  rights  which  he  has 
conveyed.  Bj  warranty  deed  he  has  sold  this  timber,  received 
money  for  it.  and  now  seeks  to  breach  his  own  warranty  by 
a  proceeding  in  an  eqnity  conrt  to  cancel  his  deed,  and  de- 
clares that  his  vendee  did  not  get  what  he  warranted  him  he 
wonld  convey.  There  is  no  justice  nor  equity  in  the  eonten- 
tion.  If  he  desired  to  limit  the  title  which  he  conveyed,  he 
should  have  placed  it  in  the  contract.  If  it  had  been  his  pur- 
pose to  grant  him  a  license  merely  to  enter  the  land  and  cut 
the  trees,  his  contract  should  have  been  drawn  so  as  to  express 
this  intention.  Not  having  done  so,  it  is  not  for  us,  at  his 
instance,  to  give  to  this  contract  an  intention  which  deprives 
the  vendee  of  his  property  and  is  contradictory  of  the  terms 
of  the  deed  made  by  the  vendor. 

There  is  no  law  restricting  the  right  of  all  persons  to  make 
contracts  to  suit  themselves,  when  the  contract  violates  no 
law.  The  safety  of  commercial  transactions  depends  upon 
this.  Should  courts  undertake,  because  of  improvidence,  to 
set  aside  ^'^  contracts  which  are  lawful,  they  would  invade 
personal  rights  and  disturb  and  destroy  the  sadFety  of  business 
transactions.  When  parties  have  made  lawful  contracts  in 
language  leaving  no  doubt  as  to  the  intention,  there  is  no 
ground  for  any  interference  by  the  courts,  but  the  contract 
must  be  enforced  as  written.  This  case  might  have  presented 
a  different  question,  had  the  complainant  prayed  for  partition 
of  the  property,  instead  of  seeking  to  have  the  defendant's 
deed  canceled  as  a  cloud  on  his  title  and  the  right  to  the  trees 
forfeited. 

It  follows  that  the  decree  of  the  chancellor  overruling  the 
demurrer  is  reversed,  demurrer  sustained,  and  the  bill  dis- 
missed. 


Deeds  to  Timber  and  Their  Bfeet  are  dueiused  in  the  note  to  ^WiL- 
son  etc.  Co.  ▼.  Alderman  &  Sons  Co.,  128  Am.  St.  Bep.  868.  A  sale 
of  standing  timber  is  a  contract  eoneeming  realty  and  within  the 
statute  of  frauds:  Bichbonrg  ▼.  Bose,  53  Fla.  173,  125  Am.  St.  Bep^ 
1061.  Trees  continue  to  be  real  estate,  after  they  are  sold  apart 
from  the  land,  until  severance:  Lee  Lumber  Co.  ▼.  Hotard,  122  La. 
850,  129  Am.  St.  Bep.  368.  As  to  what  constitutes  an  irrevocable 
sale  of  standing  timber,  see  Biehboorg  v*  Bose.  53  Fla.  173,  125 
St.  Bep.  1061. 
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XJNGER  V.  ABBOTT. 

[92  Misi.  663,  46  South.  68.] 

SALS— Vendor  Having  Ko  Title  to  Property— €aveat  Emi»tor. 

Where  an  employ^,  sent  to  town  with  cotton  with  instruetioni  to 
take  it  to  the  compress,  have  it  weighed  and  bring  the  receipt  to 
the  employer,  delivers  the  cotton  as  his  own,  obtains  the  receipt  and 
sells  it,  the  purchaser  obtains  no  title  as  against  the  true  owner. 
Caveat  emptor  applies,     (p.  545.) 

P.  G.  Barry,  for  the  appellant. 
Ivy  &  Millsaps,  for  the  appellee. 

^^  CALHOON,  J.  Appellee  sent  his  cotton  to  town  by  a 
negro  laborer,  with  instructions  to  haul  it  to  the  compress, 
have  it  weighed,  and  bring  the  slips  (receipts)  and  samples 
home.  The  negro  did  carry  it  to  the  compress,  but  put  it 
there  as  his  own,  got  the  slips  and  samples,  and  the  warehouse 
receipt,  and  took  it  to  appellants,  linger  &  Co.,  to  whom  he 
sold  it,  and  then  immediately  left  for  parts  unknown.  Abbott 
brought  replevin  for  the  cotton  and  recovered,  and  linger  & 
Co.  appeal. 

It  was  Abbott's  cotton,  and,  we  think,  necessarily  remained 
his  until  he  or  some  authorized  agent  disposed  of  it.  This,  we 
think,  always  was  the  law  in  the  state  of  Mississippi,  and  is 
still  so.  Messrs.  linger  &  Co.  are  to  be  condoled  with  for  their 
loss  by  this  swindle;  but  their  misfortune  cannot  affect  the 
right  of  Abbott  to  have  his  cotton.  In  our  view,  counsel  for 
appellant  was  right  in  his  first  impression  of  the  law,  which 
be  so  frankly  states  in  his  written  argument.  ''Caveat 
emptor"  applies. 


A$  to  the  Bights  Acqmred  by  a  Bona  Fide  Purchaser  of  property 
from  a  person  who  has  no  title  thereto,  see  the  notes  to  Cochran  v. 
Fox  Chase  Bank,  103  Am.  St.  Bep.  979;  Bhrlich  t.  Jennings,  125  Am. 
St.  Bep.  802. 
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CHILDRESS  y.  CARLBT. 

[08  Mum.  571,  46  Bonth.  164.] 

JUDGMBNT — Botey  by  dwk  After  Adjoiiniiiifliit. — ^Where  » 
court  renders  judgment,  aigns  the  minutes,  leaving  blank  pages  in 
front  of  the  signature  to  be  filled  in  with  the  judgment,  and  then 
adjourns,  and  subsequently  the  clerk  enters  the  judgment  on  the 
pages  left  for  that  purpose,  the  record  cannot  be  impeached^  when 
there  is  no  charge  of  fraud  or  any  contention  that  the  judgment 
entered  was  different  from  the  one  which  the  court  ordered,  (p. 
547.) 

EVIDENOE — OondnsiTeiieMi  of  Judicial  Becord.— A  judicial 
record  which  on  its  face  purports  to  be  complete  in  law  is  not  sub- 
ject to  impeachment,     (p.  548.) 

W.  R.  Harper  and  W.  G.  Evans,  for  the  appellant 
Hanan  Gardner  and  J.  A.  Ballinger,  for  the  appellees. 

••"  MAYES,  J.  There  is  no  chaise  of  fraud  in  the  bill  of 
complaint  filed  in  this  cause,  nor  is  there  any  contention  that 
the  judgment  entered  on  the  minutes  of  the  court  was  a  dif- 
ferent judgment  from  the  one  which  the  court  ordered  the 
clerk  to  place  there.  The  real  question  in  the  case,  and  the 
only  question,  arises  out  of  the  fact  that  the  judge  finally 
adjourned  his  court  on  Saturday  night,  the  fifteenth  day  of 
June,  1907,  after  the  rendition  of  the  judgment  in  question, 
but  before  the  judgment  was  actually  put  on  the  minutes  by 
the  clerk.  The  object  of  the  bill  filed  is  to  show  that  the 
judgment  was  not  actually  entered  at  the  time  of  its  rendition, 
nor  was  it  on  the  minutes  of  the  court  at  the  time  ^''^  the 
judge  signed  the  minutes  finally  adjourning  the  court.  It 
is  offei^d  to  be  shown  that  the  judge  signed  the  minutes,  leav- 
ing blank  pages  in  front  of  his  signature  to  be  filled  in  with 
tliis  judgment,  and  adjourned  court  before  the  actual  entry 
of  the  judgment,  which  was  subsequently  placed  on  the  min- 
utes by  the  clerk,  on  the  following  Monday,  about  9  or  10 
oVlock,  above  the  signature  of  the  judge  made  on  Saturday. 
No  irregularity  is  shown  on  the  minutes  of  the  court ;  but  it 
is  sought  to  make  proof  of  this  by  the  clerk,  his  deputy,  and 
the  sheriff.  The  minutes  are  in  all  respects  regular,  and,  as 
far  as  anything  is  shown  by  them,  the  judgment  was  entered, 
as  required  by  statute,  before  the  final  adjournment  of  the 
court.  It  is  claimed  that  the  entry  of  this  judgment  after 
the  adjournment  of  the  court  is  a  nullity. 

The  question  in  this  case  is  not  different  from  the  question 
involved  in  the  case  of  Jones  v.  Williams,  62  Miss.  183.  In 
the  Jones  case,  decided  under  Code  of  1880,  section  2282,  of 
which  Code  of  1906,  section  1007,  is  an  almost  identical  copy, 


^ 
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proof  was  offered  to  eontradiet  fhe  record  of  the  court  as  to 
the  d^  of  adjournment,  and  the  court  said:  ^'The  settled 
doctrine  seems  to  be  that  evidence  to  vary  a  date  shown  by 
the  record  is  not  permissible.  Judicial  records,  required  by 
law  to  be  kept,  are  said  to  import  unerring  verity,  and  to  be 
conclusive  evidence  against  all  the  world  as  to  their  existence, 
date,  and  legal  consequences.  The  minutes  of  the  proceedings 
of  the  circuit  court  are  required  to  be  entered  by  the  clerk, 
read  in  open  court,  and  signed  by  the  judge,  and  on  the  last 
day  of  the  term  the  minutes  shall  be  drawn  up,  read,  and 
signed  on  the  same  day,  or  before  the  adjournment  of  the 
court  These  minutes  are  a  record  of  the  most  solemn  char- 
acter, and  entitled  to  the  highest  degree  of  verity  ever  at- 
tached to  records."  In  the  case  we  are  now  considering  it 
is  sought  to  contradict  the  minutes  of  the  court  by  proof  that 
a  judgment,  shown  by  the  minutes  to  have  been  rendered  and 
entered  as  required  by  law  on  the  records  of  the  court  before 
final  judgment,  was  not  in  fact  so  entered,  but  in  ^'^^  trath 
was  not  entered  until  two  days  after  final  adjournment  of 
the  court.  The  case  of  Jones  v.  Williams,  62  Miss.  183,  is 
decisive  of  this  case;  but  we  are  not  without  other  apt  and 
strong  authority.  Any  contrary  holding  would  bring  about 
immeasurable  evil  and  result  in  the  destruction  of  the  stability 
of  all  judicial  records. 

In  Wigmore  on  Evidence,  page  3457,  section  2450,  dealing 
with  this  very  question,  in  speaking  of  judicial  records,  it  is 
said:  *^The  record  being  the  sole  embodiment  of  the  judicial 
proceedings,  no  other  materials  or  utterances,  oral  or  written, 
can  be  set  up  in  competition  with  it.  In  other  words,  but  less 
correctly,  the  record  is  conclusive.  This  is  So,  even  though 
the  record  has  not  been  made  up;  for  herein  appears  the  com- 
pulsory nature  of  the  rule.  It  must  be  made  up,  and,  if  it 
is  not,  then  in  legal  theory  there  is  no  judgment  or  legal  pro- 
ceedings; and  it  is  always  in  the  power  of  litigating  parties  to 
prevent  hardship  by  compelling  the  proper  officer  to  make  up 
tiie  record."  We  quote  the  above  from  Wigmore  with  ap- 
proval. The  law  requires  the  record  to  be  complete,  and 
when  it  so  purports  to  be  on  its  face  in  law  it  is  complete,  and 
it  is  not  subject  to  impeachment  It  is  within  the  power  of 
litigating  parties  to  compel  the  officer  to  perform  his  duty 
and  make  up  the  record  in  literal  compliance  with  the  statute; 
but  if  the  litigating  parties  do  not  do  this,  the  law  is  not  at 
fault  A  party  to  be  affected  by  the  record,  and  desiring  it  to 
be  complete  before  it  is  signed  by  the  judge,  hy  the  exercise 
of  ordinary  care  can  see  to  it  that  it  is  correctly  made  up. 
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and  if  he  f  aib  to  do  so,  he  cannot  afterward  oomplain.  In  the 
case  of  Wells  v.  Stevens,  2  Gray  (Mass.),  115,  in  speaking  of 
the  right  to  impeach  a  judicial  record,  the  court  said:  ^'The 
rejection  of  such  evidence  is  an  obvious  and  inevitable  con- 
sequence of  the  incontrovertible  verity  which  the  law,  for 
reasons  lying  at  the  foundation  of  all  well-ordered  juris- 
prudence, attaches  to  judicial  records.  Judges  and  magis- 
trates are  responsible  to  the  government  from  which  they 
derive  their  authority,  but  not  to  individuals,  for  the  negligent 
or  willful  violation  of  official  duty." 

^'^^  Because  we  decide  this  case  on  other  grounds,  we  are 
not  to  be  understood  as  holding  it  competent  for  an  officer, 
charged  with  the  duty  under  the  law  of  keeping  a  record,  to 
impeach  that  record  by  his  own  testimony. 

Affirmed. 


Chief  Justice  Wliitfldd  Dissented.  After  distinguishing  the  esse 
of  Jones  y.  Williams,  62  Miss.  183,  from  the  case  at  bar,  he  said: 
"The  precise  distinction  upon  which  I  insist  is  stated  bj  Professor 
Wigmore  in  volume  4,  page  3457,  section  2450,  note  2,  at  the  eoneln- 
sion  of  that  note,  citing  the  case  of  People  v.  Gray,  25  Wend.  (N. 
Y.)  465,  as  holding  that  'the  original  minutes  of  a  trial  during  ses- 
sion, not  made  up  as  required  by  statute,  are  not  the  record.'  In 
that  case,  thus  referred  to,  the  court  said,  at  page  468,  speaking  of 
the  original  minutes  of  a  conviction:  'By  section  5  it  is  made  the 
duty  of  the  clerk,  in  any  eourt  in  which  judgment  upon  conviction 
has  been  rendered,  to  enter  it  fully  upon  the  minutes,  stating  briefly 
the  offense  for  which  such  conviction  was  had,  and  the  court  is  to 
inspect  such  entries  and  conform  them  to  the  facts.  The  sixth  sec- 
tion makes  it  the  duty  of  the  district  attorney  to  prepare  for  the 
clerk  the  statement  of  the  offense,  as  the  same  is  charged  in  the  in- 
dictment, to  be  entered  in  the  minutes;  but  the  court  is  to  inspect 
it  and  see  that  it  conforms  to  the  indictment.'  And  in  the  eonelnd- 
ing  portion  of  the  opinion  the  court  expressly  held  that  minntes 
not  made  out  in  exact  conformity  to  these  statutory  requirements 
constituted  no  record.  That  is^  exactly  the  proposition  for  iriiieh 
I  here  contend.  Our  statute,  as  pointed  out  in  the  brief  of  eoan- 
sel  for  appellant,  requires  the  minutes  to  be  drawn  up,  read  and 
signed  by  the  judge  of  the  circuit  court  before  adjournment.  It  is 
not  pretended  that  this  part  of  the  pretended  minutes  was  read  by 
the  judge  after  entry,  or  signed  by  him,  on  the  last  day  of  the 
term  of  the  court.  He  signed  nothing  but  a  blank  sheet  of  paper, 
leaving  the  clerk  to  fill  in  the  space,  of  course  intending  that  the 
clerk  should  fill  it  in  before  the  eourt  was  adjourned;  but  the  circuit 
clerk  did  not  do  this.  The  court  was  adjourned,  leaving  the  last 
page  of  the  minutes  absolutely  blank,  and  several  days  afterward, 
during  the  next  week,  the  clerk,  in  vacation,  undertook  to  enter,  and 
did  enter,  these  pretended  minutes  over  the  signature  of  the  judge^ 
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nk  BpSGO.  How  ean  it  be  poMiblfl  to  hold,  soundlf,  in 
!•  pUin  legal  pTOpontioni  that  th«  el«rk  had  no  power 
after  the  adioaminent  of  the  eonrt,  to  enter  anything  aa 
ai  that  the  ending  of  the  term  of  the  court  ended  any 
ater  the  minutea,  that  parol  proof  cannot  be  heard  to  ihow 
lid  clerk  entered  tbeie  alleged  minatei  in  T&eation,  when 
power  to  enter  them,  and  that  hence  they  conatitnted  no 
1,  being  no  part  of  the  record,  the  parol  proof  waa  com- 
ihow  that  factt     To  my  mind  the  opposite  mling  inToIvea 

es  that  are  extremely  dangerona I  do  not  care  to 

merely  emphasize,  what  I  think  is  the  mauifeet  diatine- 
in  the  eaeea  relied  upon  by  the  eoart  the  effort  waa  to  con- 
recitation  of  fact  in  a  record  which  waa  conceded  to  be 
a  all  hands;  whereas  here  the  effort  plainly  is  to  do  noth- 
:  kind,  but  merely  and  simply  to  ahow  by  parol  that  what 
le  record  never  had  any  exiatence  aa  a  record,  ainee  it  was 
'  the  eirenit  clerk  in  Tfcatioo  after  the  court  adjoarned, 
iestly  he  bad  no  power  to  make  any  snch  entry." 

idit]/  of  a  Judgment  Properlg  Bendered  is  not  affected  by 
of  the  clerk  in  entering  it  in  the  court  record:  State  t. 
,  164  Mo.  347,  as  Am.  St.  Bep.  618,  and  aee  cases  sited 
H-refereuee  note  thereto. 


GAMBRELL  v.  STATB. 
[92  UisE.  72S,  4Q  South.  138.] 
TTNG  DEOIiARATIOM  is  Snbjact  to  ImpMChnunt  \j  Aut 

TeaUmony  which  impairs  its  value,  (p.  550.) 
TINO  DECLAKATION  may  be  Discredited  by  Any  Tarti- 
ih  wonld  be  permissible  to  discredit  the  testimony  of  the 
if  he  were  in  court  testifying,  (p.  SSI.) 
ma  DEOIdLBATION— Impeadunent  by  Sho>wln|  DiSbaUaf 
.  dying  declaration  may  be  discredited  by  showing  that  the 
was  a  nontaelicTer  in  Ood;  and  the  testimony  offered  for 
Be  need  not  be  confined  to  the  time  when  tho  deelaration 

but  may  relate  to  a  time  one  year  before  the  death,     (pp. 

SEMOE.— Vben  Thera  la  Elerlons  Doubt  m  to  tlw  AdmU- 
evidence  in  a  criminal  case,  the  doubt  should  be  solved  in 
he  aeeuBsd.     (p.  S51.) 

tnbl»,  B.  W.  Sharbrough,  R.  S.  Tnlloe,  G.  B.  Noble, 
ughes  and  Stone  Deavours,  for  the  appellant. 

Butler,  sviBtant  attorney  general,  for  the  appellee. 
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''"'MAYES,  J.  Among  the  many  asEdgiunents  of  error  made 
in  this  case,  we  deem  it  necessary  to  notice  only  the  one  dis- 
cussed in  the  opinion.  The  evidence  upon  which  appellant  was 
convicted  was  mainly  circumstantial.  The  only  positive  proof 
as  to  who  did  the  killing  is  shown  by  the  dying  declaration  of 
deceased.  Under  these  circumstances,  and  by  way  of  impeach- 
ment of  this  dying  declaration,  which  is  the  most  damaging  and 
conclusive  testimony,  as  to  '^^^  who  did  the  killing,  the  defense 
offered  a  witness  to  show  that  the  deceased  was  an  infidel, 
and  offered  to  prove  that  the  deceased  boasted  of  the  fact  that 
he  did  not  believe  in  Ood,  the  devil,  or  anything  of  like  nature ; 
that  deceased  was  an  irreligious  man,  and  had  contempt  for 
the  church,  etc.  The  witness  by  whom  this  was  sought  to  be 
proved  had  employed  deceased,  but  he  had  quit  working  for 
him  about  a  year  before  he  was  killed,  and  from  that  time  wit^ 
ness  had  no  i^squaintance  with  him.  The  testimony  was  ob- 
jected to  by  the  state,  and  the  objection  was  sustained;  the 
court  assigning  as  a  reason  for  excluding  this  testimony  that 
in  its  judgment  it  thought  such  testimony  ought  to  be  confined 
to  the  time  the  supposed  dying  declaration  was  made.  In  the 
case  of  Hill  v.  State,  64  Miss.  432, 1  South.  494,  it  is  held  that 
testimony  of  this  character  was  admissible  for  whatever  it  was 
worth  as  a  detraction  from  the  weight  and  value  of  the  d3ring 
declaration.  Such  proof  is  not  admissible  for  the  purpose  of 
rendering  incompetent  the  dying  declaration;  but,  when  the 
dying  declaration  has  been  admitted,  such  proof  is  admissible 
as  affecting  the  value  of  the  dying  declaration,  and  it  is  proper 
to  go  to  the  jury  for  whatever  it  is  worth:  Code  1906,  sec. 
1919.  The  dying  declaration  of  a  party  is  simply  a  part  of 
the  evidence.  It  is  not  regarded  in  law  as  more  sacred  tiian 
the  testimony  of  a  witness,  to  say  the  least  of  it.  It  is  subject 
to  discredit  and  impeachment  by  any  competent  testimony 
which  impaiiB  its  value. 

Under  our  law  it  is  a  prerequisite  of  the  right  to  testify  that 
the  witness  shall  be  sworn  or  affirmed  to  speak  the  truth.  The 
object  of  the  oath  or  affirmation  which  the  law  requires  of  a 
witness  before  he  may  testify  is  to  obtain  a  hold  on  his  con- 
science by  thus  reminding  him  that  there  is  a  superhuman 
power  to  whom  he  will  be  retributively  accountable  for  any 
false  statements.  The  oath  or  affirmation  presupposes  a  belief 
by  the  party  making  it  in  that  superior  power  which  is  clung 
to  by  all  Christian  people.  As  affecting  the  credit  of  any  wit- 
ness' testimony  it  may  be  shown  that  the  party  introduced 
has  no  sense  '^^^  of  the  binding  force  of  his  oath  or  affirma- 
tion, because  he  does  not  believe  in  a  supreme  being.    For 
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reason  sncli  testimony  is  admiHiible  as  affecting  the 
be  given  by  the  jury  to  a  dying  declar&tion.     It  is 

in  order  to  render  admissible  a  dying  declaration, 
>t  have  the  sanction  of  an  oath.  Because  the  dying 
n  is  made  under  a  sense  of  impending  dissolution, 
insiders  this  as  imposing  upim  tJie  conscience  of  the 
as  great  an  inducement  to  speak  the  truth  as  could 
:d  by  any  form  adopted  by  the  law:  Wigmore  on 

sec.  1443 ;  21  Cyc.  992.  The  dying  declaration  may 
lited  by  any  testimony  which  would  be  permissible 
it  the  testimony  of  the  declarant,  were  he  in  court 
This  being  the  case,  the  dying  declaration  may  be 
i  by  showing  that  the  declarant  was  a  nonbeliever  in 
such  testimony  is  for  the  jury  to  pass  on,  and  to  say 
xtent  it  shall  be  allowed  to  aflFect  the  value  of  the 
^laration  as  evidence.  It  can  make  no  difference 
I  state  of  mind  existed,  in  so  far  us  it  affects  the 
ity  of  such  evidence.     It  was  not  necessary,  in  order 

this  testimony  adntissible,  that  it  should  show  that 
led  was  a  nonbeliever  at  or  near  the  time  he  made 

declaration.  It  was  admiEsible  on  the  part  of  the 
I  show  that  such  a  state  of  mind  existed  at  any  time 
e  life  of  deceased,  and  it  was  for  the  jury  to  say, 

facts,  whether  or  not  deceased  had  reformed  or  been 

to  faith  in  Qod,  and  what  induence  it  should  have. 
no  way  affect  t^e  right  to  introduce  the  testimony 
g  that  this  frame  of  mind  existed  a  long  time  prior 
e  the  dying  declaration  was  made.  The  time  when 
tion  of  mind  is  shown  to  have  existed  is  a  matter  of 
,  to  be  made  to  the  jury,  as  showing  or  not  showing 
isted  at  the  time  the  dying  declaration  was  made, 
3  pertains  to  the  weight  of  the  evidence ;  or  it  was 
he  state  to  rebut  this  proof  of  nonbelief  by  other 
t  the  condition  of  the  mind  of  the  deceased  had 

t  all  these  matters  were  for  the  jury  on  the  proof 
I  could  not  affect  the  admissibility  of  the  testimony. 

there  is  any  serious  doubt  in  the  law  as  to  whether 
rtain  proof  is  or  is  not  permissible,  a  safe  rule  to 
to  solve  the  doubt  in  favor  of  the  accused  and  per- 
estimony  to  go  to  the  jury.     What  is  here  said  in 

to  admitting  testimony  in  cases  of  serious  legal 
lally  applies  to  the  granting  of  instructions  in  favor 
i.  If  this  policy  was  pursued  by  the  trial  court,  it 
'e  many  reversals.    On  the  facts  in  this  case  we  are 
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not  prepared  to  saj,  with  this  proof  in,  that  the  jury  would 
have  returned  the  same  verdict;  and  because  of  this  it  i& 
compulsory  on  us  to  reverse  the  case.  The  testimony  offered 
was  in  impeachment  of  the  most  matmal  evidence  in  this 
case  showing  the  guilt  of  the  appellant.  It  was  admissible, 
and  it  is  not  for  us  to  say  what  weight  would  have  been  given 
to  it  by  the  jury.  They  had  a  right  to  hear  this  testimony, 
and  to  pass  on  it,  and  to  give  it  such  weight  as  in  their  judg* 
ment  th^  deemed  proper. 
Reversed  and  remanded 


It  %g  No  Oroufid  for  Exelvding  a  Dying  Deelaratum  Hktit  it  does  not 
appear  that  the  declarant  believed  in  God  and  rewards  and  punish- 
ment after  death:  State  v.  Hood,  63  W.  Va.  182,  129  Am.  St.  Bep. 
964.  FoBsibly,  however,  the  disbelief  of  the  declarant  in  God  majr 
be  admissible  to  discredit  the  declaration:  See  Bright  v.  Common- 
wealth,  120  Ky.  298,  117  Am.  St.  Bep.  590.  Beligioas  belief  dis- 
qualifying a  witness  is  the  subject  of  »  note  to  Bowlin  v.  Common- 
wealth, 92  Am.  Dec.  473. 


TURNER  V.  PLANTERS'  LUMBER  CX)MPANY. 

[92  Miss.  767,  46  South.  399.] 

SALE  OF  TTMBKB — Statute  of  Fraads. — ^A  contract  requiring- 
the  owner  of  standing  timber  to  convert  it  into  logs  and  deliver  thera 
to  the  purchaser  at  a  designated  place  is  a  contract  for  the  sale  of 
logs,  personal  property,  and  not  a  contract  for  the  sale  of  standing 
timber,  which  must  be  in  writing,     (p.  553.) 

Action  on  a  verbal  contract  for  the  sale  of  timber.  The 
court  stustained  a  demurrer  to  the  declaration  on  the  theory 
that  the  contract  sued  upon  was  for  the  sale  of  standing  tim- 
ber and  was  within  the  statute  of  frauds. 

Hugh  G.  Watson  and  Anderson  ft  VoUer,  for  the  appellant. 

Percy  &  Moody,  for  the  appellee. 

'^^  WHITFIELD,  C.  J.  The  verbal  contract  in  this  case 
between  Turner,  appellant,  and  the  Planters'  Lumber  Com- 
pany, appellee,  was  not  a  contract  for  the  purchase  of  stand- 
ing timber,  but  manifestly  a  contract  for  the  sale  of  logs — 
personal  property.  The  amended  declaration  aveis  that  Turner 
made  a  contract  with  Thompson,  whereby  Thompson  sold  the 
plaintiff,  for  a  cash  consideration  duly  paid,  all  the  standing 
timber  on  a  certain  tract  of  land,  containing  about  two  hun- 
dred and  fifty  acres;  said  timber  to  be  removed  from  the  land 
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rt  of  JanaaiT,  1905.  The  amended  declaration  then 
to  aver  the  contract  in  qnestion  between  Tnmer  and 
ters'  Lumber  Company.  It  avers,  in  the  first  plate, 
ippellee  had  fnll  baiowledge  of  all  the  terms  and  pro- 
f  the  contract  between  Turner  and  Thompson,  and 
,t  full  knowled^,  thereafter,  on  the  first  day  of 
!r,  1904,  the  appeUee  made  a  verbal  contract  with 
;,  whereby  the  appellee  agreed  to  purchase  from  the 
:  all  the  logs  on  the  Thompson  tract  of  land,  "to  be 
.ogs  and  delivered  by  plaintiff  [Tamer]  at  the  siding 
authem  Hallway  at  or  near  Dtmleith,  Mississippi,  in 
ity,  to  be  loaded  either  by  plaintiff  [Turner]  on  the 

unleithor  '''*  by  defendant  at  plaintiff's  cost 

;  to  be  transported  over  said  road  at  defendant's  cost 
1  and  sawed  into  lomber,  for  which  defendant  agreed 
laintiff  at  the  rates  following,  to  wit ,  sixteen  dollars 
land  for  No.  1  white  oak ;  eleven  dollars  per  thousand 
I  white  oak ;  nine  dollars  per  thousand  for  No.  2  com- 
te  oak;  twelve  dollars  per  thousand  for  No.  1  red 
J  dollars  per  thousand  for  No.  2  red  oak ;  seven  dol- 
thousand  for  No.  2  common  red  oak;  sixteen  dollarG 
sand  for  No.  I  ash;  eleven  dollars  per  thousand  for 
h;  nine  dollars  per  thousand  for  common  ash;  sis 
nd  fifty  cents  per  thousand  for  No.  1  gum ;  five  dol- 
thousand  for  No.  2  gum." 

I  a  contract  between  the  appellant  and  the  appeUee. 
t  timber  standing,  but  about  logs  cut  and  delivered  at 
liar  point,  Dunleith,  to  be  transported  to  the  ap- 
mill,  for  which  logs  various  prices  are  to  be  paid, 
I  to  the  quality  of  the  togs  aa  set  out  in  the  quotation 
le  from  the  amended  declaration.  Moat  obviously, 
thing  but  a  contract  about  personal  property — logs— 
y  are  cut  and  delivered  at  the  place  named,  and  this 
anifest  construction  put  upon  the  contract  by  the 
0  the  contract,  which  is  quite  important:  Ganong  v. 
S8  Miss.  53,  117  Am.  St  Rep.  731,  40  South.  556 
tract  required  the  timber  to  be  converted  into  logs, 
>  Dunleith,  and  shipped  to  the  vendee.  The-  freight 
Btipnlated  for  the  contract,  and  the  price  of  the  logs, 
^  to  the  different  kinds  of  trees,  also  graduated  by  a 
The  supreme  court  of  Tennessee  annonnced  thi» 
in  the  case  of  New  York  &  E-  T.  Iron  Co.  v.  Greene 
58  Tenn.  (11  Heisk.)  434,  and  Tennessee  holds,  or 
!  does,  that  a  contract  for  the  sale  of  standing  timber 
in  writing:  See  28  Am.  &  Eng.  Ency.  of  Law,  2d  ed.. 
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540,  541 ;  Knox  y.  Haralson,  2  Tenn.  Gh.  232.  The  contract 
construed  in  the  cage  of  New  York  &  B.  T.  Iron  Co.  v.  Oreene 
County,  58  Tenn.  (11  Heisk.)  434,  was  as  follows:  ''The  said 
Kelley  hereby  sells  to  the  party  of  the  second  party,  to  wit, 
the  said  Talmadge,  all  the  timber  on  the  land  of  the  said 
Eelley,  except  the  choice  rail  trees  and  large  pine  trees  suit- 
able '^'^'^  for  making  timber,  at  the  rate  of  ten  cents  per  cord, 
to  be  paid  for  as  fast  as  used."  The  last  clause  of  this  con- 
tract was  also  held  by  the  court  to  show  that  the  sale  was  not 
of  standing  trees,  but  of  wood  after  it  had  been  cut  into  cord- 
wood.  That  case  is  not  nearly  so  strong  on  its  facts  as  this 
case  to  show  a  sale  of  personally.  The  correspondence  be- 
tween the  parties  shows,  plainly,  that  they  understood  it  to  be 
a  sale  of  personalty. 

The  demurrer  to  the  amended  declaration  is  hereby  over- 
ruled, and  the  case  reversed  and  remanded. 


Sales  of  Timber  are  discussed  in  the  note  to  Wilson  ete.  Co.  t.  Alder- 
man Sb  Sons  Co.,  128  Am.  St.  Bep.  868.  Contracts  for  the  sale  of 
standing  timber  are  generally  regarded  as  within  the  statute  of 
frauds,  since  the  trees  are  considered  as  a  part  of  the  realty:  Bich- 
bourg  ▼.  Bose,  53  Fla.  173,  125  Am.  St.  ±tep.  1061;  Antrim  Iron 
Works  T.  Anderson,  140  Mich.  702,  112  Am.  St.  Bep.  434;  Hodson  ▼. 
Kennett,  73  N.  H.  225.  Ill  Am.  St.  Bep.  607.  But  it  seems  that  con- 
tracts for  the  sale  ox  growing  timber  to  be  presently  cut  and  re- 
moved from  the  land  by  the  purchaser  do  not  contemplate  the  trans- 
fer of  any  interest  in  tne  trees  as  they  stand  on  the  land,  and  there- 
fore are  not  within  the  statute  of  frauds:  Ives  v.  Atlantic  etc  B.  B. 
Co.,  142  N.  C.  131,  115  Am.  St.  Bep.  732;  Emerson  v.  Shores,  95  Me. 
237,  85  Am.  St.  Bep.  404;  Bichbourg  v.  Bose,  53  Fla.  173,  125  Am. 
St.  Bep.  1061.  See,  also,  Polk  v.  Carney,  21  S.  D.  295,  130  Am.  St. 
Bep.  719. 


JACKSON  ELECTRIC  RAILWAY,  LIGHT  AND  POWER 

COMPANY  V.  WAYCASTER. 


[92  Miss.  816,  46  South.  135.] 

STBEET  BAILWAT— LiabiUty  for  Death  of  Dog.— Where  an 

electric  car  follows  a  dog  running  downhill  in  the  center  of  the  track 
for  one  hundred  and  fifty  yards,  the  men  in  charge  ringing  the  bell 
but  doing  nothing  to  get  the  car  under  control  until  it  is  too  late  to 
save  the  animal,  the  railway  company  la  liable  for  his  killing,  (pu 
555.) 

Williamson,  Wells  &  Peyton,  for  the  appeUant 

Watkins  &  Watkins,  for  the  appellee. 

®*^  CALHOON,  J.    This  record  presents  a  recovery  of 
damages  against  the  appellant,  operating  a  trolley  car  line, 
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ng  a  dog,  and  it  comes  her«  from  the  finding  of  tlie 
iadge,  who  aat  by  agreement,  the  jxary  being  waived, 
le  facte  as  well  as  the  law.  The  jadge  gave  jadgment 
plaintiff,  and  we  do  not  think  his  conclusion  should  be 
d  as  to  the  value  of  the  animal.  It  was  manifestly  a 
luable  dog,  with  a  high  reputation  as  a  hunter, 
r  the  aathorities  we  think  the  judge  was  also  right 
iw  of  the  case  as  applied  to  the  facts.  This  is  a  widely 
t  case  from  that  of  Mobile  etc.  B.  B.  Go.  v.  HolQday, 
•Aim.  294,  30  South.  S20.  There  the  killing  was  done 
comotive  pulling  a  heavy  freight  train  in  an  open 
three-fourths  of  a  mile  from  a  station  and  where  the 
was  not  seen  l^  the  engineer  or  fireman,  they  both 
igaged  in  necessary  matters  about  their  engine.  It  is 
y  there  stated  that  the  otservations  of  that  opinion  do 
ly  where  a  dog  was  purposely  run  down,  or  where  the 
nras  the  result  of  gross  negligence.  Kansas  City  ete. 
o.  V.  Hawkins,  82  Miss.  209,  34  South.  323,  while  it 
o  the  movements  of  steam  railroad  trains,  is  more 
to  the  case  at  bar;  but  even  it  is  not  so  strong  as  the 
>re  us.  Here  the  killing  was  done  nnder  circumstances, 
ourt  below  believed,  showing  that,  on  a  public  street 
iburbe  of  the  city  of  Jackson,  going  downhill  on  a  wet 
trolley  car  was  following  this  dog  in  the  center  of  the 
»r  one  hundred  and  fifty  yards.  It  is  true  the  bell 
^g  all  the  time;  but  it  is  also  true  that  there  was  no 
aken  to  get  the  car  well  in  hand,  so  as  to  permit  of 
y  stopping  it,  until  it  was  nearly  on  the  dog,  when 
u  a  vigorous  efi'ort  to  stop,  but  which  came  too  late. 
le  whole  case,  we  see  no  reason  to  interfere  with  the 
elow.    The  authorities  will  be  found  in  the  .brie&  of 


led. 
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129  AIk.  322,  87  Am.  Bt.  Bep.  64;  Chapm&n  t.  Decrow,  93 
74  Am.  Bt.  Bep.  S57;  SaUey  t.  UanchaBter  ate.  B.  B.  Co., 
161,  71  Am.  St.  Bep.  810;  Hodgea  v.  CauBef,  77  MIh,  353,  7S 
Bep.  525;  note  to  Kamby  t.  Samgon,  67  Am.  St.  Bep.  23S. 
ga  ai«  flghtiag  on  a  itreet  railway  track,  appareotly  oblivi- 
in  approaebing  ear,  the  motorman,  upon  discovering  their 
lald  take  reasonable  preeaations,  bj  giving  glgnaU  or  check- 
■peed  of  the  ear,  to  avoid  injur;  to  them.  If  he  faila  to 
■neb  care,  the  railway  company  is  answerabk  for  iBJuri»s 
I  by  the  animjOt:  Barper  t.  St.  Paul  By.  Co.,  BS  Uinm  2S3, 
BL  Bep.  ilS. 
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ALLEN-WEST     COMMISSION     COMPANY     ▼.     MILL- 
STEAD. 

[92  Mi88.  837,  46  South.  256.] 

JXTDGMEMT  LIEK— Mistake  in  Defendant's  Inltiala.— A  judg- 
ment against  ''B.  D.  Butledge/'  rendered  and  enrolled  by  mistake 
against  "B.  H.  Butledge/'  is  not  notice  of  a  lien  on  the  land  of  the 
former,     (p.  557.) 

« NOTICE. — ^Possession  oi  Land  Under  an  Unieooxded  Deed  is 

constructive  notice  of  the  title  of  the  occupant,     (p.  558.) 

JUDGMENT  LIEN— To  What  Interest  Attaches.— A  Judg- 
ment Creditor  acquires  a  lien  only  on  the  actual  interest  of  the 
debtor  in  land,  and  the  rtde  is  the  same  whether  the  judgment  is 
rendered  by  a  state  or  a  federal  court,     (p.  558.) 

Bill  by  appellee  to  enjoin  appellant  from  levying  execution 
to  satisfy  a  judgment  alleged  to  have  been  obtained  against 
R.  D.  Rutledge,  who  owned  an  interest  in  the  property  at  one 
time.  There  was  a  decree  for  the  appellee,  and  the  appellant 
appealed. 

W.  H.  Clifton,  for  the  appellant. 

Lef twich  &  Tubb,  for  the  appellee. 

®^  MAYES,  J.  We  do  not  deem  it  necessary  to  decide 
whether  the  deed  from  R.  A.  Rutledge  and  his  wife,  Eliza  J. 
Rutledge,  of  date  July  15,  1869,  conveying  to  J.  M.  Rutledge 
the  east  half  of  the  property  in  question,  was  or  was  not 
valid.  Equally  unimportant,  in  our  view  of  the  case,  is  the 
question  of  whether  or  not  the  deed  of  December  12,  1883, 
made  by  R.  A.  Rutledge  to  J.  M.  Rutledge  of  the  west  half  of 
the  property,  was  a  valid  deed,  and  it  may  be  conceded  that 
at  the  d^ath  of  R.  A.  Rutledge  ^^  he  owned  in  fee  simple 
all  the  property  in  question.  When  all  this  is  conceded,  it 
then  follows  that  in  1887  R.  A.  Rutledge  died  intestate,  leav- 
ing as  his  heirs  Eliza  J.  Rutledge,  his  wife,  and  ten  children, 
one  of  whom  was  R.  Z>.  Rutledge.  On  August  24,  1897,  B.  D. 
Rutledge  and  nine  of  the  children  quitclaimed  all  their  in- 
terest in  the  land  in  controversy  to  John  W.  Rutledge.  Im- 
mediately upon  obtaining  the  interest  of  the  ten  heirs, 
including  that  of  R.  Z>.  Rutledge,  John  W.  Rutledge  went  into 
possession  of  the  property  and  lived  upon  it  with  his  mother 
and  sister,  the  other  two  heirs,  until  January  26,  1904,  when 
he  deeded  all  his  interest  to  J.  F.  Millstead.  The  deed  made 
to  John  W.  Rutledge  was  not  recorded  until  March  3,  1902. 
On  the  same  date  Mattie  L.  Rutledge,  the  remaining  child 
whose  interest  he  had  not  acquired  up  to  that  time,  also  made 
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a  John  W.  Batledge  of  her  interest  in  the  land,  Mrs. 
Qtledge,  the  wife  of  B.  A.  Rntledge,  deceased,  and 
if  all  the  other  heirs,  made  s  deed  to  J.  F.  Millstead 
aterest  in  the  hmd  on  January  18,  1905,  so  that  on 

18,  1905,  J.  F.  MiUsteod  had  acquired  the  interest 
le  heirs  and  was  the  owner  in  fee  simple  of  all  the 
'.  On  October  10,  1892,  in  the  federal  district  court 
Aberdeen,  the  Allen-West  Commission  Company  re- 
a  judgment  against  B.  H.  Butledge  for  about  nine 
1  dollars.    This  judgment  against  R.  H.  Butledge  was 

on  the  JQdgment-roll  of  the  circuit  conrt  of  Monroe 
Mississippi,  wherein  ia  situated  this  land,  on  October 

intended  that  this  judgment  against  B.  H.  Batledge 
istake,  and  that,  while  R.  H.  Rntledge  was  the  name 
hieh  it  was  enrolled  and  in  which  it  was  rendered,  in 
id  in  fact  the  judgment  was  against  R.  D.  Rutledge; 
judgment  itself  does  not  so  state,  nor  does  the  enroll- 
the  same  disclose  this  fact  in  the  t^ce  of  the  circait 
Monroe  county.  This  judgment  against  R.  H.  Rut- 
id  the  enrollment  of  same  were  five  years  before  the 
R.  D.  Butledge  and  others  to  John  W.  Butledge.  It 
lown  that  at  ***  the  time  John  W.  Butledge  bought 
MTty  in  1S97  from  B.  D.  Butledge  and  the  other  heirs 
lotice  of  any  claim  or  judgment  held  by  the  appellant 
R.  D.  Rutledge.  He  was  bound,  of  course,  to  have 
tice  as  was  conveyed  to  him  by  the  record,  but  the 
nly  showed  that  there  was  a  judgment  entered  against 
utledge  and  enrolled  against  B.  H.  Butledge.  There 
ludgment  at  that  time  against  R.  D.  Rutledge.  There- 
en  John  W.  Butledge  purchased  his  land  and  obtained 
rest  of  R.  D.  Rutledge,  he  was  a  purchaser  in  good 
d  for  value,  and  obtained  a  perfectly  valid  title  to 
nterest  owned  by  B.  D.  Rutledge  at  that  time.  The 
lid  not  convey  to  him  knowledge  that  there  was  a 
It  against  B.  D.  Rntledge,  or  that  there  was  any  lien 
ny  judgment  against  R.  D.  Rutledge.  If  it  is  true 
entry  of  the  judgment  against  R.  H.  Rutledge  was  a 
and  that  in  reality  the  judgment  was  against  R.  D. 
;,  this  mistake  cannot  be  corrected  except  as  between 
:ies  and  before  the  rights  of  innocent  third  parties 
lome  involved:  23  Cyc.  854;  17  Am.  &  Eng.  Bncy.  of 
ed.,  p.  776;  Ann.  Code  1892,  see.  756;  Ridgeway's 
15  Pa.  177,  53  Am.  Dec.  586 ;  Davis  v.  Steeps,  87  Wis. 
Am.  St.  Bep.  51,  58  N.  W.  769,  23  L.  B.  A.  818. 
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But  it  is  claimed  that  this  judgment  was  reviyed  on  Oetober 
10,  1900,  and  if  by  the  first  jndgm^it  a  lien  was  not  acqaired 
on  this  property,  by  the  second  judgment  the  appellants  did 
acquire  a  lien.  The  answer  to  this  is  that  at  the  time  of  the 
rendition  of  the  second  judgment  it  is  shown  that  John  W. 
Butledge  was  in  actual  possession  of  the  property  under  the 
unrecorded  deed  made  to  him  by  B.  D.  Butledge  of  his  in- 
terest This  being  the  case,  it  was  constructive  notice  to  the 
judgment  creditor  of  his  deed,  and  the  judgment  creditor 
under  these  circumstances  only  acquired  a  lien  upon  the 
actual  interest  which  B.  D.  Butledge  might  have  had,  and  at 
this  time  he' had  parted  with  all  his  interest.  As  to  this  there 
is  no  difference  ®^  between  a  judgment  rendered  l^  a  fed- 
eral court  and  a  judgment  rendered  by  a  state  court 

There  are  many  other  questions  raised  in  argument  of  ooun- 
sel;  but  since  this  disi)oses  of  the  case,  we  do  not  decide  them. 
It  follows  that  the  action  of  the  lower  court  in  sustaining  the 
bill  to  enjoin  appellants  from  levying  an  execution  on  this 
property  was  correct,  and  the  decree  is  affirmed. 


A  Judgment  Entered  and  Indexed  Agmnti  "Mrs.  O.  B,  SfnUh"  maj 
be  a  lien  on  property  in  the  name  of  "Kate  L.  Smith/*  as  against  a 
purchaser  who  knows  that  the  judgment  exists  and  that  they  are 
one  and  the  same  person:  State  Savings  Bank  v.  Shinn,  130  Iowa, 
365,  114  Am.  St.  Bep.  424.  See,  also,  Bums  v.  Boss,  215  Pa.  293, 
114  Am.  St.  Bep.  963. 

TTie  Common  Law  Beeognieee  hut  One  Christian  Name,  and  failure  is 
judicial  or  other  proceedings,  in  giving  the  name  of  a  party,  to  state 
his  middle  name  or  the  initial  thereof  as  commonly  used,  is  not  fatal 
to  their  validity.  But  this  rule  is  not  without  exceptions:  D' Autre- 
mont  V.  Anderson  Iron  Co.,  104  Minn.  165,  124  Am.  St.  Bep.  615. 

PoMession  of  Land  as  Notice  of  the  Bights  of  the  Oceupant  Therein 
is  considered  in  the  note  to  Crooks  v.  Jenkins,  104  Am.  St.  Bep.  331. 

Interests  to  Which  a  Judgment  Lien  wtU  Attach  are  eonaideied  is 
the  note  to  Flint  v.  Chalonpka,  117  Am.  St.  Bep.  776. 
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WOODS  V.  BOWLES. 

[9a  Uiu.  843,  46  South.  414.] 
EUUTiOM,  ExMDptliHi  from  M  Tni»t  Tlnw  nur  1w  OUinwd. 
nent  debtor  maj  mako  his  claim  of  ademption  at  Mit  Uue 

B  Mie.    (p.  see.) 

MESTEAI}. — A  OoWiiAnt  to  Whom  a  81ian  of  ttie  Land  haa 
ttsd  In  Putttton,  subject  to  a  charge  for  Tenti  and  proEt* 
him  to  bii  co-owners,  may  acquire  a  homeitasd  therein  «z- 
II  ezsontion  sale  for  meh  chsrga.      (p.  660.) 

Fomier  salt  for  partition  of  the  land  bere  iuvolved 

Bowles  was  decreed  indebted  to  his  cotenants,  the 
ts,  ID'  a  certain  snm  for  rentji  because  of  his  occupa- 
he  land  and  his  retention  of  its  products.     The  de- 

tbat  case  was  reported  in  Bowles  v.  Wood,  90  Miss. 
South.  169.  On  November  7,  1907,  in  this  action  of 
,  the  chancery  court,  after  correcting  the  amount  of 
neSB  due  from  Bowles  to  the  appellants  so  as  to  oon- 

the  judgment  of  the  supreme  court,  decreed  the 
□esB  to  be  a  lien  in  favor  of  the  appellants  npon  the 

land  set  apart  in  severalty  to  Bowles.  The  decree 
hat  this  lien  should  relate  to  the  year  1897,  the  date 
istitution  of  the  action,  and  that  in  the  event  of  a 
in  his  part  in  satisfying  the  amount  due  within  thirty 
m  the  date  of  the  decree,  his  share  of  the  land  should 
by  a  conunissioner.  He  made  default,  and  the  com- 
r  advertised  the  land  fo^  sale.  Bowles  obtiuned  a 
ary  injunction  against  the  appellants  to  prevent  the 
;  his  bill  he  alleges  the  foregoing  facts,  and  further 
it  on  November  6,  1907,  the  day  before  the  rendition 
lecree,  he  married,  and  on  November  11,  1907,  he 
,pon  the  land  with  his  family,  and  they  have  coo- 
r  thereafter  occupied  it  as  their  homestead;  that  the 
sea  than  the  maximum  statutory  area  and  value;  and 
bough  he  is  unable  to  pay  the  amount  decreed  to  be 
le  appeUanta,  he  claims  the  land  cannot  be  subject  to 
itedness. 

b  Monnger  and  Hugh  C.  Wat8(m,  for  the  appellants. 

>)Ieman,  for  the  appellee. 

A.YES,  J.  It  has  been  the  unbroken  authority  in 
B  since  the  decision  of  the  case  of  Trotter  v.  Dobbs, 
198,  that  a  judgment  debtor  may  successfully  inter- 
claim  of  exemption  as  against  the  execution  creditor 
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at  aay  tune  before  actual  sale,  if  the  right  to  claim  e 
exists  at  that  time.  In  the  case  of  Dolion  t.  H&t 
Miss.  8,  92  Am.  St.  Bep.  563,  31  South.  416,  it  is 
there  is  no  difference  between  judgments  at  law  an 
in  eqoi^  as  to  this  right.  In  the  case  now  before 
the  contention  is  that,  because  the  claims  forming  th 
tion  of  the  decree  were  for  rents  and  profits  due  t 
lants  and  arising  out  of  the  common  estate  owned 
before  partition,  and  because  the  court  in  making  th 
.  cree  for  partition  in  kind  adjudged  certain  amounts 
appellants  as  rents  and  profits  owing  them  by  app 
made  the  sum  so  adjudged  a  ehai^e  upon  the  separat 
of  appellee  after  partition,  a  different  rule  is  to  tx 
We  cannot  afisent  to  thia.  The  decree  is  subject  to  In 
in  its  execution  by  the  same  things  wbieb  would  d 
other  decree  or  judgment.  If  the  propert7  clain 
exempt  is  o£  greater  value  or  quantity  than  the 
debtor  is  entitled  to  claim,  the  bill  does  not  show  : 
is  therefore  a  matter  of  proof,  and  not  the  proper  i 
demurrer. 

The  court  below  having  overruled  the  demurrer, 
is  affirmed  and  the  cause  remanded,  with  leave  to  : 
thirty  days  after  mandate  filed. 

Wliitfieid,  J.,  took  no  part  in  the  decision  of  tbis 

What  Property  it  a  Homtttead,  there  Is  bo  intemt  thi 
can  ba  taken  and  lold  under  sxecution  a^intt  the  owner: 
V.  Walker  &  Son,  132  Uieh.  93,  J02  Am.  St  Bep.  386.  A 
upon  an  indebtedness  not  constitutincr  an  obligation  con 
the  porebue  of  a  homeBtead  is  not  a  lien  thereon:  Wilbel 
lar,  16  Fla.  575,  110  Am.  St.  Bep.  111.  As  to  the  liability 
■te&d  for  debts  contracted  or  jadffinents  rendered  before 
tion,  see  Whinerj  v.  UcLeod,  127  Iowa,  11,  ]0Q  Am.  St. 
McConnell  v.  Woleott,  70  Kan.  375,  109  Am.  St.  Bep.  45^ 
thai  V.  Coonan,  13S  Cil.  381,  87  Am.  St.  Bep.  115;  Cuttia 
109  Kj.  4B3,  95  Am.  St.  Bep.  388,  According  to  DuUon  v 
SO  MiM.  S,  92  Am.  St.  Bep.  5S3,  a  debtor,  after  having 
ance  of  his  property  let  adde  ta  frandnleDt,  may  set  op 
its  exemption  from  sale  by  reason  of  Ua  having  made 
stead  tince  the  entry  «f  the  decree. 
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McQUITTY  T.  WILHITE. 

[218  Mo.  ess,  117  S.  W.  730.] 
PBAL^Tho  Folnt  Uut'a  FeUUon  BtatM  Ko  Oaiaan  at  Ae- 
be  r&ised  for   the  first  tima  on  appeal  ftiid  tbe  Jndgiueiit 

(p.  563.) 
UINISTBATOBS—TlUa  to  Real  Est&te.— An   adminiatia- 

Qo  title  or  interest  in  the  real  estate  of  the  decedent;  and 
Lghts  therein  are  to  repair,  and  to  sell  foi  the  payment  of 
itingent   npon   the   order   of   the   probate   court.     The   title 
;ht  to  pDBsesiion  are  in  the  heirs,     (pp.  5S3,  504.) 
IHNISTKATOBS.— The   DefaiiM    of   the   Title   to   Bealt7 
beira  and  not  the  administrator,     (p.  SS5.) 
UINISTBATOBS — Bpeciflc  Performance  of  Oral  Oontrad 
il   statutory  proceeding  before   probate   eoafts   in   Missouri 
c   performance   against   admin istrat or s   of  vendors   of   land 
oked  only  in  case  of  written  a^eementa.     (p.  567.) 
UHnSTRATOBS— Specific  Ferformuice  of  Oral  Oontract 
igent  right  of  one  administrator  to  aell  real  estate  to  pay 
I  not  give  him  sncb  an  interest  therein  as  to  authorize  an 
inst  him  for  the  speeifle  pertocmauee  of  an  oral  agreement 
edent  to  convey,     (p.  587.) 

Williams  and  E.  W,  Hlnton,  for  the  sppellaatB. 

hb  £  Collier,  for  the  respondeiite. 

lAVES,  J.  By  the  first  count  of  the  petition  the 
avers  that  at  the  request  of  the  deceased,  W.  R. 
she  went  to  his  home  and  that  after  remaining  there 
lonths  "The  said  W.  R.  Wilhite  proposed,  promised 
ed  that  if  plaintiff  would  remain  with  the  deceased, 
Wilhite,  and  render  to  said  "W.  R.  Wilhite  household 
in  the  way  of  keeping  house,  doing  washing,  ironing, 
bnn  any  and  all  such  other  services  incident  thereto 
St.  Eep.,  VoL  131— 38   (561) 
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80  long  as  the  swd  deceased,  W.  R.  Wilhite,  shoiild 
he,  the  said  deceased,  would  at,  or  prior  to  hU  de 
ample  provisioii  for  plaintiff  the  rest  of  her  days 
further  promise  that  she  should  be  compeDsated  an 
bered  far  in  excess  of  what  she  could  make  by  wc 
wages;  that  plaintifiE  then  and  there  relying  upon  sai 
and  agreement,  accepted  the  same  and  in  good  fait 
upon  the  dischai^e  of  her  duties,  and  so  continued 
with  and  "•**  serve  said  deceased  W.  B.  Wilhit*, 
date,  1865,  up  to  the  time  of  his  death,  October  .  , 
being  a  period  of  forty  years;  that  at  all  times  pi 
mained  dutiful  and  faithful  toward  the  deceased,  ? 
hite,  in  the  capacity  of  housekeeper,  and  attended 
duties  incident  thereto  according  to  the  directions  o 
W.  R.  Wilhite,  and  at  odd  times  worked  upon  the 
made  a  hand  for  the  said  deceased. 

"That  for  said  services,  so  rendered  as  aforesaid 
has  received  no  compensation,  and  that  so  far  at 
knows  the  said  deceased,  W.  R.  Wilhite,  has  utterlj 
make  such  provision  as  promised  and  agreed  upon 
plaintiff  has  in  every  particular  carried  out  and 
with  the  agreement  stated  as  aforesaid  up  to  and 
death  of  the  said  W.  R.  Wilhite." 

Then  follows  the  averment  that  reasonable  con 
would  be  four  thousand  eight  hundred  dollars,  and 
is  asked  in  that  amount. 

By  the  second  count  it  is  averred  that  in  additi 
promise  mentioned  in  the  first  count,  the  said  W.  I 
"promised  and  agreed  to  give  and  devise  to  pli 
following  described  tract  of  land,  to  wit:  [Descrip 
ted.]  In  consideration  that  plaintiff  remain  with 
form  all  services  incident  to  housekeeping  and  s 
services  in  the  way  of  attending  to  things  outsid< 
raising  chickens,  turkeys,  etc.,  up  to  his  death;  that 
relying  upon  said  promise,  in  good  faith  entered 
continued  in  the  service  of  the  said  deceased,  W.  B 
up  to  his  death,  and  at  all  times  rendered  the  se 
quired  of  the  plaintiff,  and  in  accordance  with  the 
tiie  said  deceased."  And  by  the  prayer  to  said  sect 
the  court  is  asked  to  specifically  enforce  this  contrai 

Defendants  are  the  administrators  of  W.  R. 
""^  deceased.  Answer  to  the  first  count  was  genei 
plea  of  the  five-year  statute  of  limitations  as  to  a 
rendered  more  tiian  five  years  prior  to  death  of  Y 
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a  plea  of  payment.    Answer  to  second  count  was  a 

ental.    Reply  general  denial. 

efore  the  conrt  and  jndgment  went  for  the  defend- 

I  the  first  count,  and  for  the  plaintiff  on  the  second 

'laintiff  abided  the  jndgment  of  the  trial  court,  biil 

ta,  after  unsuccessful  motion  for  new  trial,  appealed 

art. 

ontaet  the  defendants  confront  us  with  the  proposi- 

no  valid  cause  of  action  is  stated  against  them  in 
d  count  of  the  petition,  and  therefore  the  jndgment 
ist  be  reversed.     The  petition  was  not  challenged 

demurrer,  nor  was  there  by  answer  any  suggestion 
t  of  necessary  parties.     Defendants  stand  here  on 

proposition  tiiat  no  cause  of  action  was  stated  at  all 
it  them,  and  that  anch  can  be  raised  for  the  first 
bis  court. 

long  been  held  that  if  a  petition  states  no  cause  of 
ich  question  can  be  raised  here  for  the  first  time, 
dgment  thereon  should  be  reversed:  Davis  v.  Jack- 
teutheastem  Line,  126  Mo.  69,  28  S.  W.  965 ;  Hoff- 
cCracken,  168  Mo.  337,  67  S.  W,  878. 
ink  defendants'  contention  is  well  founded.  Ad- 
ors,  the  personal  representatives  of  the  deceased. 
nterest  in  the  lands.  They  take  no  title  to  the  lands 
1  order  of  the  probate  court,  Revjaed  Statutes  of 
lion  130,  they  can  under  certain  conditions  rent  the 
d  by  section  131,  Revised  Statutes  of  1899,  by  order 
repairs  to  fences  and  buildings  may  be  made  by  Ihe 

administrator.  By  section  146,  Revised  Statutes  oF 
h  administrator  may  on  order  of  the  probate  eourl 
»  to  pay  debts.  These  sections  cover  all  the  rights 
istrator  has  in  the  real  estate,  and  "*''  none  of  them 
le  dignity  of  title  in  real  estate.  They  are  all  mere 
itingent  upon  the  order  of  the  probate  court, 
e  V.  Darter,  5  Humph.  (Tenn,)  79,  it  is  said:  "The 
such  a  case  as  the  present,  are  the  legal  owners  of 
estate  sought  to  be  conveyed.  It  does  not  belong  t« 
mal  representative,  either  legally  or  beneficially,  in 

otherwise.     He  has  nothing  to  do   with   the  real 

Cyc,  pages  297,  298,  299,  the  law  is  thus  stated : 
an  executor  nor  an  administrator  has,  as  such,  any 
interest  in,  title  to,  or  control  over  the  realty  of  his 
The  testator  may,  however,  by  his  will,  give  to  his 
such  authority  and  control  over  real  estate  as  ha 
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sees  proper;  and  in  some  jnrisdictioiis  tlie  statai 
the  executor  or  sdministrator  a  certain  oontrol  ove 
of  the  decedent,  tisnaUy  either  for  the  purpose  of 
the  same  from  waste  during  the  oourse  of  admi 
effecting  a  division  and  distribatioii  among  &ose  t 
of  aubjeeting  the  same  to  the  paymeot  of  the  decedi 
in  case  the  personal  assets  prove  insufficient  for  th: 
The  authority  of  an  executor  in  this  respect  is 
strictly  limited  by  the  terms  of  the  will,  while  a 
grant  to  the  personal  representative  of  authority 
over  the  real  estate  of  his  decedent,  being  la  dei 
the  common  law,  must  be  strictly  construed  and  th 
the  representative  confined  to  tiiose  which  are  cle 
to  him." 

So  also  it  is  said  in  11  Americui  and  English  Ency 
Law,  second  edition,  838 :  "At  common  law  the  real  ] 
a  decedent  could  not  be  subjected  to  his  simple  cont 
'  but  it  descended  directly  to  his  heirs  who  became 
the  debts  by  specialty  or  matters  of  record  to  th 
the  inheritance,  and  in  case  of  a  deficiency  of  pers 
erty  the  creditors  by  simple  contract  lost  their  di 
rule  of  the  c<Hmnon  ^^  law  was  changed  by  sta' 
early  day,  and  the  real  estate  of  a  decedent,  in 
deficiency  of  personal  property,  now  descends  to  tl 
the  deceased  owner,  subject  to  the  payment  of  his 
which  purpose  it  may  be  sold  in  an  appropriate  pr 

Nor  are  we  without  authority  in  this  state.  la 
V.  Lory,  23  Mo.  99,  this  court  said;  "The  real  « 
deceased  person  descends,  upon  his  death,  to  hh 
passes  to  the  devisees  under  his  will.  By  the  coi 
the  personal  representative,  whether  executor  oi 
trator,  takes  no  interest  in  it,  and  our  statute 
nothing  but  the  naked  power  to  sell  for  the  paymei 
or  to  make  short  leases,  under  the  direction  of  1 
court.  The  right  to  the  possession,  therefore,  belo 
heirs  or  devisees,  and  they  only  are  the  proper  pai 
for  any  injury  to  it.  It  is  upon  this  principle  thai 
and  administrators,  as  such,  are  not  allowed  to  m. 
tions  of  ejectment."  In  this  case,  the  plaintiff,  as 
was  suing  for  trespass  committed  since  the  dece 
testator. 

Later  in  Chambers'  Admr.  v.  Wrist's  Heirs,  4 
93  Am.  Dec.  311,  Holmes,  J.,  said:  "The  real 
scended  to  the  heirs  or  passed  to  the  devisees;  tl 
representative  takes  no  interest  in  the  lands  descex 
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war  to  Bell  for  the  psTment  of  debts,  and  tlie  pos- 
I  well  as  t&e  defensa  of  the  titie  btiongB  to  the  heirs 
Bees.  The  adminifitrator  had  nothmg  to  do  with  it : 
av.  Loiy,  23Mo.  99." 

this  holding  it  vonld  appear  that  the  defense  of  the 
Kalty  is  for  the  heira  or  devisee  and  not  the  ad- 
or. 

case  of  Thorp  t.  MiUer,  137  Mo.  231,  38  S.  W.  929, 
t,  throttgh  Sherwood,  J.,  said:  "The  •••  lands  of  a 
descend  to  his  heirs  (or  devisees  if  so  the  will  reads), 
possession  of  the  land  and  defense  of  the  title  and 
I  incidents  belong  to  the  heirs  or  devisees,  and  the 
representative  has  nothing  at  all  to  do  with  It;  no 
n  the  matter:  Aubnebon  v.  Lory,  23  Mo,  99;  Cham- 
mr.  V.  Wright's  Heirs,  40  Mo.  482,  93  Am.  Dec.  311 ; 
>r's  AjnericEQ  Law  of  Administration,  sees.  338,  463; 
ir's  American  Law  of  Administration,  sec.  276,  And 
7  of  redemption  of  a  mortgagor  in  like  manner  de- 
>  his  hein.  An  administrator  can  do  certain  things 
i  to  the  real  estate  of  his  decedent,  as,  for  example, 
under  the  provisions  of  section  129,  Revised  Statutes 
rent  the  land  of  the  deceased,  where  the  probate  court 
irder  of  record,  in  order  to  the  p&7ment  of  debts,  and 
I  order  that  the  administrator  take  possessioQ  of  such 
rent  the  same,  in  which  event  that  section  authorizes 
niatr&tor  to  maintain  an  action  for  the  recovery  of 
L  But  that  section  ia  explicit  terms  forbids  an  ad- 
»r  to  rent  or  control  such  real  estate  ontU  such  order 
Oatside  of  the  order  of  the  probate  coart  under 
in  and  power  expressly  oonf  erred  by  the  statute,  and 
if  the  duties  which  the  statute  prescribes,  an  ad- 
:or  is  an  entire  stranger  to  the  real  estate  of  the 
.  Thus  he  may  purchase  land  of  the  estate  sold  under 
t  of  foreclosure  rendered  by  the  circuit  court,  and 
I  thereto,  just  ss  any  other  stranger  would:  DilJinger 
',  64  Mo.  561.  The  statute,  under  which  and  from 
1  administrator  exclusively  derives  his  powers,  do- 
ithorizes  a  probate  court  to  order  an  administrator 
ene  as  plaintiff  in  an  aotioD  of  tiiis  kind ;  and  if  it 
■e  is  no  such  order  pleaded  in  the  petition.  From 
^ing  considerations  it  necessarily  follows  that  the 
the  decedent  were  the  only  parties  who  could  main- 
present  equitable  proceeding."  This  was  a  miit  in 
Y  Thorp,  administrator  of  Cornelius  Van  Camp,  de- 
*"  the  purpose  of  which  was  to  set  aside,  for  fraud 
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and  collnsioD,  a  sheriff's  deed.  The  facto  were  1 
Camp  owoed  eighty  acres  of  land  in  Caas  connty  up 
there  was  a  school  mortgage  for  one  thousand  dol 
accrued  interest.  The  equity  was  sold  at  the  allege 
ulent  sale.  If,  as  in  this  case,  the  mere  naked  rigl 
the  real  estate  of  deceased,  under  order  of  the  probt 
would  confer  no  right  in  the  administrator  to  sue  foi 
tection  of  the  estate  and  the  Landed  interest  thereof, 
no  reasoning  can  we  see  how  the  shoe  can  be  shi 
placed  upon  the  other  foot,  in  such  manner  as  to 
such  mere  naked  right  to  sell  conferred  any  intere 
lands  80  as  to  authorize  the  admimstrator  to  defend 
involving  the  title. 

In  the  more  recent  case  of  Hall  v.  Farmers'  &  M 
Bank,  145  Mo.  418,  46  S.  W.  1000,  we  further  said: 
death  of  a  person  owning  land  the  title  descends  to 
or  devisees,  and  his  personal  representatives  take  n< 
therein  except  a  naked  power  to  sell  it  for  the  pa; 
his  debts.  The  possession  of  the  land  as  well  as  thi 
of  the  title  belongs  to  the  heirs  or  devisees  and  to 
person.  The  administrator  haa  nothing  whatever  tc 
it:  Chambers'  Admr.  ▼.  Wright's  Heirs,  40  Mo.  482 
Dec.  311.  He  cannot  maintain  ejectment  for  the  | 
of  the  land,  nor  can  he  maintain  a  suit  to  remove  a  cl 
the  title  thereto  in  the  absence  of  an  order  of  th< 
court  as  before  stated." 

In  the  state  of  Iowa  there  was  a  statute  as  in  1 
which  authorized  a  suit  against  an  executor  or  adm 
to  enforce  a  contract  to  convey  real  estate,  made  b; 
cedent  in  his  lifetime.  -  There  was  also  another  si 
which  it  was  provided  that  it  should  not  be  neceasarj 
any  other  person  a  party  to  the  suit,  except  the  adm: 
or  executor,  but  the  court  in  its  discretion  might  dir 
parties  to  be  made  parties,  and  the  heirs  and  "^^ 
could  on  motion  at  any  time  be  made  parties.  1 
court  (Judd  v.  Mosely,  30  Iowa,  423),  in  discussi 
statutes,  in  which  case  the  heirs  alone  had  been  mad 
said:  "But  for  this  statutory  provision,  the  action  i 
be  brought  against  him ;  he  represente  only  the  perso 
erty  of  the  decedent  The  real  estate  descends  to  the 
in  the  present  case  it  is  the  heir  who  refuses  to  convey 

Our  section  173,  Kevised  Statutes  of  1899,  ia  i 
similar  to  the  Iowa  section  first  above  mentioned.  It 
that  the  vendee,  having  a  contract  in  writing  from  the 
for  the  conveyance  of  real  estate,  may  present  a  pi 
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ate  court  aettinfr  forth  the  facts  and  asking  thai  the 
rator  be  reqnirpd  to  specifically  perform  by  making  a 
y  sectioQ  175  of  the  same  statute  notice  must  be  served 
B  administrator  and  also  on  the  heirs  and  devisees. 
3n  179,  it  is  provided  that  the  action  may  be  brought 
rst  instance  in  the  circuit  court,  or  if  first  brought  in 
ate  court,  the  executor  or  administrator,  widow,  or  any 
ievisee  may  upon  objection  filed  have  it  removed  to 
iit  court.  It  will  be  observed  that  the  contract  re- 
)  in  this  section  mnst  be  one  in  writinjr.  which  is  not 
at  bar.  This  is  the  only  ease  wherein  by  statute  the 
rator  is  required  to  be  made  a  party,  and  our  court 
that  this  statute  does  not  apply  where  the  contract  to 
s  not  in  writing;  Schulter's  Admr.  v.  Bockwinkie's 
9  Mo.  647. 

)  case  last  cited  above,  this  court,  speaking  of  this 
«id:  "Thespei^ial  statutory  proceeding  for  the  specifle 
1  of  agreement.s  against  the  administrators  of  vendors 
allowed  where-  the  agreements  are  in  writing:  Rev. 
)45,  sec.  36,  p.  88.  This  case  does  not  come  within 
lite." 

L  the  case  at  bar  the  defendants  were  sued  in  their 
tative  capacity  and  not  otherwise.  "We  do  not  think, 
le  authorities,  thnt  the  hare  naked  contingent  right 
lal  estate  to  p;iy  debts  gives  them  such  an  interest  in 
estate  as  to  authorize  an  action  against  them  for  the 
performance  of  an  oral  agreement  to  convey  real 
In  other  words,  the  defense  of  the  title  to  real  estate 
solely  to  the  heir  or  devisee,  except  where  by  statute 
ral  rule  of  the  common  law  has  been  changed. 

no  circumstauces  does  this  petition  state  a  cause  of 
or  even  if  it  be  admitted,  which  we  do  not  admit,  thnt 
iU  of  the  naknl  power  to  sell  to  pay  debts,  the  ad- 
tors  might  have  some  interest  in  the  realty  and  could 
he  title,  yet  to  make  a  good  petition  there  should  have 

allegation  that  there  were  debts,  and  that  the  land 
ion  was  necessary  to  pay  debts,  and  further,  that  the 
Eourt  had  made  an  order  of  sale,  because  the  right  and 
f  an  administrator  is  dependent  solely  upon  such  an 

>  not  place  much  stress  upon  this  phase  of  the  ease, 
lur  judgment,  except  where  otherwise  provided  by 
the  sole  right  to  defend  the  title  is  in  the  heir  or 
and  not  in  the  nilniinist rator.  It  follows  from  these 
at  the  second  i^ouut  of  the  petition  stated  no  case  or 


56S  Jlmxbican  Stats  Bkpobts,  Vol.  13L     [ 

csoK  of  ftetion  ftgfBiiiB'^  these  defendanta,  and  this  j 
■hould  be  and  is  reversed. 

All  concur. 

The  Speeifia  Ferformaree  of  an  onJ  BgTEement  to  mKks 
eootiderBtion  of  peiional  larTicM  rcndtrsd  mtj  bo  deer 
■ome  eireonutaaeei:  L&ird  t.  TiIa,  93  Hiou.  IS,  100  Am.  St 

Ordiiiarijj,  however,  Bueh  eontiaets  muat  b«  in  writing  in  o 
enforceable:    Waten   v.   Clin«,   121   Kf.   611,   123   Am.  at. 


160;  Eitate  of  Qarnier,  147  Gal.  457,  82  Pao.  68.  But  tlu 
to  warrant  snch  a  piaceeding,  muBt  be  in  writing;  a  ver 
ment  is  not  aufflciect:  Estate  of  Healy,  137  Cal.  47*,  70 
BuUerdiek  r.  Hermamejer,  88  Uont.  S41,  81  Pae.  S34, 


STATE  T.  SHEPHERD. 
[218  Mo.  656,  117  8.  W,  1169.] 
TAXATION.— PeiwMul  Property  Is  Taza,U«  at  Um 

of  tbe  owner  and  in  tlie  Bchool  district  in  which  he  reaides; 
in  the  wrong  district  or  county  is  illegal  and  nnenforoeable. 

DOMIOIIiE— Whether  STiioiiyiiioiia  with  BMldanca. — ' 
"residence"  and  "domicile"  are  used  interchangeably,  and  1 
tically  the  same  meaning;  each  means  the  abode  of  a  pc 
particnlar  place  with  positive  or  preanniptive  proof  of  an 
to  remain  an  unlimited  time.     (p.  573.) 

DOMICILE— Whether  Ziott  by  Tenqraiaiy  Abaanca 
denee  or  domicile  once  acquired  ia  not  loat  by  temporary  ■ 
pleasnre  or  business,     (p.  S73.) 

TAXATION— Realdane*  of  tnimarrlad  Kan. — ^If  an 
man  owns  a  farm  and  considers  the  house  thereon  his  bom 
a  fornished  room  there  and  occHsionally  taking  a  meal  wit 
ant,  who  occupies  «  portion  of  the  house;  and  if  he  lodgei 
with  hit  parents  in  town,  returning  each  day  to  his  ffiri 
after  it,  his  sole  purpose  in  lodging  with  his  parent*  beii 
for  tbcm,  the;  being  old  and  helpless,  his  residence  ia  in 
district  where  the  farm  is  situated  and  not  in  the  district 


statutory  provision  that  "the  place  where  any  person  havin 
Uy  shall  geDerally  lodge  shall  be  deemed"  hia  plaee  of  raaide 

573,  575.) 

Frost  &  Frost,  for  the  appellant. 

F.  B.  Ellia,  for  the  respondent 

•**•  "WOODSON,  J.  This  suit  was  institnted  by 
lector  of  the  revenue  of  Clinton  county,  in  the  circ 
thereof,  to  recover  of  defendant  the  sum  of  one  hun 
thirty-one  dollars  and  fifty-sii  cents  taxes,  together 
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id  oosta,  alleged  to  be  due  the  Plattsburg  school  dis- 
eased ^^  against  hia  perBonal  property  for  the  jtsn 
i  1902. 
Qswer  was  a  general  denial,  and  a  plea  that  the  de- 

waa  not  a  resident  of  the  Plattsburg  school  district 
laid  time,  but  was  a  resident  of  school  district  No. 
iad  been  for  many  years  prior  thereto. 
laiutifiE  introdnc(»l  in  evidence  the  tax  bill  saed  on, 
ed ;  then  the  defendant  introduced  testimony  tending 

tbe  allegations  of  the  answer, 

}  request  of  the  defendant,  the  trial  court  made  and 
^e  cause  tbe  following  special  finding  of  facts : 
r  a  full  bearing  of  the  evidence  in  the  above-entitled 
e  court  finds  the  facts  in  controversy  therein  as  fol- 

;  Geo.  A.  Shepherd  resided  at  the  time  of  the  asseas- 
the  taxes  herein  sued  for  on  a  farm  and  farm  residence 
lolly  outside  of  the  limits  of  the  school  district  of  the 
Plattsburg.  That  be  kept  a  furnished  room  in  said 
se.  That  his  mother  and  father  removed  to  tbe  city 
sbui^  inside  the  limits  of  the  school  district  of  the 
Plattsburg,  and  that  at  the  same  time  of  the  assass- 
the  taxes  herein  sued  for,  and  for  a  number  of  years 
ereto,  the  defendant  had  generally  and  continuously 
rith  his  parents  at  their  home  in  Plattsburg.    That  at 

of  the  assessment  of  the  taxes  herein  sued  for,  and 
that  time,  defendant  had  never  considered  the  home 
arents  in  Plattsburg  as  his  home,  but  intended  and 
ed  his  farmhouse  as  his  home,  where  he  occasionally 
leal  with  bis  tenant  who  occupied  a  portion  of  said 
se." 

the  evidence  conclusively  showB,  yet  the  court  omitted 
;he  following  facts,  to  wit :  That  defendant  was  single 

no  family;  that  tbe  sole  reason  why  be  lodged  with 
ints  at  night  was  ***  because  they  were  very  old, 
id  helpless,  and  needed  his  care  and  attention;  and 
ry  morning  after  staying  with  bis  parents  he  would 

0  his  farm  for  the  purpose  of  looking  after  it  and 
3r  bis  stock. 

ppellant  duly  excepted  to  the  finding  of  facts  because 
ourt's  omission  to  find  and  include  therein  the  facts 
ated.    Whereupon,  the  plaintiff  offered  the  following 
ion  of  law: 
he  court  declares  tbe  law  to  be  that  if  the  defendant 

1  a  rocon  at  the  residence  of  his  father  and  mother  in 
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Plattsburg,  Missonri,  and  that  he  was  a  man  witi 
family,  aod  that  he  usually  boarded  and  lodged  at  s 
dence  of  his  father  and  mother,  then  the  defendai 
resident  of  aaid  Plattsburg  school  district,  and  bis 
is  subject  to  taxation  in  said  district;  and  if  the  conr 
then  the  judgment  must  be  for  the  plaintifif  for  the  U 
tot." 

Which  declaration  of  law  the  court  gave;  and  to  tl 
of  which  declaration  on  the  part  of  the  plaintiff  thi 
ant,  by  his  counsel,  then  and  there  at  the  time  excep 

The  defendant  thereupon  asked  the  court  to  ins 
jury  aa  follows:  "That  the  domicile  of  a  person  w 
fixed  by  bis  living  at  a  place  with  the  fixed  intentiot 
ing  it  his  home,  ia  not  changed  by  his  removal  tc 
place  or  location  under  comforts  and  surroundinga  o; 
until  he  has  a  fixed  intention  of  abandoning  hii 
domicile  and  home  and  of  acquiring  or  fixing  a  domic 
place  to  which  be  has  removed." 

Which  instruction  the  court  refused,  at  the  refusal 
the  defendant,  by  his  counsel,  then  and  there  at 
excepted. 

The  court  then  found  for  the  plaintiff  for  the  a: 
the  taxes  due,  together  with  the  interest  and  c 
rendered  judgment  against  the  defendant  •••  ther 
due  time  defendant  filed  his  motion  for  a  new  trial,  v 
by  the  court  overruled,  to  which  action  of  the  court  t 
duly  excepted.  He  then  appealed  the  case  to  the  Ka 
court  of  appeals,  and  that  court  certified  the  sam 
court  under  the  provisions  of  the  constitution,  bei 
case  involves  the  construction  of  the  revenue  laws. 

Appellant's  assignments  of  errors  are  as  follows: 

"First.  The  court  erred  in  giving  instruction  No 
part  of  the  plaintiff,  for  the  reason  that  said  instrut 
not  take  into  consideration  a  man's  intention  as  ha 
thing  to  do  with  fixing  his  domicile,  and  is  not  the 

"Second.  The  court  erred  in  refusing  defendant' 
tion  No.  2,  which  correctly  declares  the  law. 

"Third.  The  court  erred  in  its  holding  that 
residence  is  determined  wholly  by  his  lodging  pla 
may  be  even  temporary  and  without  any  intention  ( 
such  place  his  home  or  domicile  or  residence. 

"Fourth.  The  court  erred  in  its  finding  of  fac 
further  finding  that  defendant's  sole  reason  for 
and  lodging  in,  the  Plattsburg  school  district  wa 
purpose  of  oaring  for  his  parents  in  their  old  age 
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residence  had  been  outside  said  district,  and  that  he 
itention  of  ehaBging  it  up  to  the  time  of  the  assess- 
the  taxes  sued  for." 
s  conceded  by  counsel  for  both  appellant  sod  re- 

that  peisonal  property  is  taxable  at  the  domicile 
mer  and  in  the  school  district  in  which  he  reddes: 

T.  Mayor  of  Boonville,  34  Mo.  323;  State  t.  Me- 
,  154  Mo.  185,  55  S.  W.  218;  State  v.  Brown,  172 
72  S.  W.  640. 

is  equally  well  settled  that  if  a  person  is  taxed  in 
g  district  or  county,  then  it  is  illegal  and  its  coUec- 
ot  be  enforced :  State  v.  »"  Brown,  172  Mo.  374,  72 
) ;  State  V.  Hannibal  &  St.  J.  R.  B.  Co.,  135  Mo.  618, 

532 ;  State  v.  Hannibal  &  St.  J.  E.  R.  Co.,  110  Mo. 
.  "W.  816. 

I  brings  US  to  the  consideration  of  the  main  legal 
m  presented  by  this  appeal. 

icontradicted  evidence  in  the  case  shows,  and  the 
ind,  that  at  the  time  the  assessment  of  the  taxes  in 
was  made,  the  appellant  was  a  resident  ot  school 
4,  and  not  of  Plattsburg  school  district,  the  one  in 
e  assessment  was  made,  and  that  during  the  years 

1902,  and  for  many  years  prior  thereto,  appellant 

a  furnished  room  in  his  house  on  his  farm,  situate 
istrict  No.  14,  which  he  occupied  whenever  there,  but 
ng  the  greater  part  of  those  years  he  generally  and 
isly  lodged  at  night  with  his  parents  at  their  home 
ty  of  Plattsburg,  which  constitutes  the  Plattsburg 
itrict.  The  evidence  also  conclusively  shows  that  the 
m  for  appellant's  lodging  with  his  parents  was  be- 
y  were  old,  sickly  and  helpless,  both  of  whom  died 
bose  years,  and  he  considered  it  his  du-^  to  stay 
n  at  nights  in  order  to  minister  nnto  their  wants 
ssities,  but  always  returned  every  morning  to  his 
»aid  district  14  for  the  purpose  of  looking  after  his 
1  caring  for  his  stock.  The  evidence  also  shows  that 
lid  years  he  always  considered  and  claimed  his  resi- 

be  in  said  district  14,  and  voted  there,  and  never 
Plattsburg  to  be  his  home.  Upon  this  state  of  facts 
;  gave  the  instruction  asked  by  respondent,  which 
ignores  the  intention  with  which  appellant  lodged 
me  of  his  parents,  and  what  place  he  intended  and 
a  be  his  residence  during  those  years,  and  declared 
er  of  law  that  if  he  generally  lodged  at  the  residence 
Eirents,  then  his  personal  property  was  taxable  in 
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said  Plattsbarg  school  district,  notwithstanding  the 
*">  showed  and  tiie  court  foood  that  he  was  a  re 
district  14. 

Counsel  for  appellant  contends  that  his  legal 
was  upon  his  farm  in  district  14,  and  that  his  intentic 
regard  is  controlling  and  omdusiTe  apon  that  qnea 
that  his  residence  was  not  affected  by  his  temporary 
his  parents.  It  se^ns  that  connsel  for  respondoit  w 
cede  the  soundness  of  appellant's  contention  in  thi 
were  it  not  for  the  language  used  in  the  serento 
division  of  section  41G0  of  the  Revised  Statutes 
That  section  is  found  in  chapter  45,  Revised  Stattttei 
entitled,  "Constmction  of  Statutes";  and  reads  at 

"The  construction  of  all  statutes  of  this  state  sh 
the  following  additional  roles,  unless  such  constr] 
plainly  repugnant  to  the  intent  of  the  legislature, 
context  of  the  same  statute:  ....  seventeenth,  i 
where  the  family  of  any  person  shall  permanently 
this  state,  and  the  place  where  any  person  having  i 
shall  generally  lodge,  shall  be  deemed  the  place  of 
of  such  person  or  persons  respectively," 

It  is  the  contention  of  counsel  for  the  respondent 
trial  court  adopted  his  views,  that  this  statute  fixes 
dence  of  a  person  without  a  family  for  the  purpose  ol 
only  at  the  place  where  he  generally  lodges,  regardl 
intention  in  the  matter.  These  respective  contentio 
fore  stated,  sharply  present  the  chief  l^al  propoeil 
decided  in  this  case. 

We  have  been  cited  to  no  statute  embraced  w 
revenue  laws  of  the  state  which  attempts  to  defi 
the  residence  of  any  person  for  the  purposes  of  taxi 
we  have  searched  those  laws  in  vain  for  such  a  sta 
consequently  feel  satisfied  that  no  such  exists.  Ii 
sence  of  any  such  statute,  we  must  look  to  the  con 
and  to  other  statutes  •**  in  determining  the  meani 
words  "residence"  and  "domicile"  as  they  are  nst 
legislature  in  the  revenue  statutes. 

At  conunoQ  law,  all  of  the  authorities  agree  t 
words  are  used  interchangeably,  and  have  practically 
meaning.  The  latter  seems  t»  have  been  more  genei 
by  the  text-writers  and  in  the  adjudicated  cases, 
statutes  more  frequently  use  the  word  "reddenc 
word  "domicile"  is  defined  by  Mr.  BurriU  in  the 
words:  "A  residence  at  a  particular  place  aceompa 
positive  or  preaumptive  proof  of  an  intention  to  rem 
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for  an  unlimited  time";  and  Mr.  Blackstone  defines  the  word 
''residence''  to  be  ''the  abode  of  a  person  or  incumbent  or 
his  benefice — opposed  to  nonresidence." 

While  this  court  has  not  attempted  to  give  a  technical  defini- 
tion of  either  of  said  words,  yet  it  has  in  numerous  cases  used 
them  in  the  sense  before  mentioned :  Lankford  ▼.  Oebhart,  130 
Mo.  621,  51  Am.  St.  Rep.  585,  32  S.  W.  1127 ;  HaU  v.  Scho- 
enecke,  128  Mo.  661,  31  S.  W.  97 ;  Hope  v.  Flentge,  140  Mo. 
390,  41  S.  W.  1002,  47  L.  B.  A.  806;  Morgan  v.  Erase,  140 
Mo.  415,  41  S.  W.  1101 ;  State  v.  Brown,  172  Mo.  374,  72  S.  W. 
640 ;  State  ▼.  McCaudand,  154  Mo.  185,  55  S.  W.  218 ;  State 
V.  Banta,  71  Mo.  App.  32 ;  State  ▼.  Benshaw,  166  Mo.  682,  66 
S.  W.  953. 

In  this  state  we  have  many  statutes  which  employ  the  words 
"resident,"  "citizen,"  "domicile,*'  "place  of  residence,"  etc., 
which  relate  to  exemptions,  elections,  officers,  taxation,  attach- 
ments, place  of  bringing  suits,  etc.,  but  none  of  those  statutes 
seem  to  have  undertaken  to  define  any  of  those  words ;  and  in 
ail  of  the  cases  to  which  our  attention  has  been  called,  the 
courts,  in  construing  their  meaning,  have  been  controlled  very 
largely  by  the  intention  of  the  person  whose  residence  or 
domicile  was  in  question.  That  was  the  sole  controlling  fact 
in  the  case  of  State  ▼.  Bendiaw,  166  Mo.  682,  66  S.  W.  953, 
which  involves  the  question  as  to  where  his  personal  property 
should  be  taxed.  The  ••''  authorities  are  also  uniform  in 
holding  that  when  a  person  has  once  acquired  a  residence  or 
domicile,  then  such  residence  or  domicile  is  not  lost  by  reason 
of  his  temporary  absence  therefrom  on  pleasure  or  business: 
Cool^  on  Taxation,  p.  369;  State  v.  Dayton,  77  Mo.  678; 
Tiller  v.  Abemathy,  37  Mo.  196 ;  Qreene  v.  Beckwith,  38  Mo. 
384;  Venuci  v.  Cademartori  59  Mo.  352;  Chariton  Co.  v. 
Moberly,  59  Mo.  238 ;  Lankford  v.  Gebhart,  130  Mo.  621,  51 
Am.  St.  Rep.  585,  32  S.  W.  1127 ;  Hall  v.  Scboenecke,  128  Mo. 
661,  31  S.  W.  97 ;  State  v.  Sanders,  106  Mo.  188,  17  S.  W. 
223. 

So,  under  this  view  of  the  law  we  would  be  compelled  to 
hold  that  appellant  was  a  resident  of  district  14,  and  not 
of  Plattsburg  district,  unless,  as  contended  by  counsel  for 
respondent,  said  section  4160  has  changed  the  meaning  of 
the  word  "residence"  from  its  ordinary  and  generally  ac- 
cepted meaning  to  that  of  place  of  lodgment. 

By  reading  said  section  it  will  be  seen  that  it  does  not 
undertake  to  declare  in  unqualified  terms  that  the  place  where 
a  i)erson  without  a  family  generally  lodges  shall  be  taken  to 
be  hiB  place  of  residence,  but,  upon  the  contrary,  the  enacting 
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clause  of  that  sectioa  in  express  terms  provides  tl 
construction  of  all  statutes  of  this  state  ^all  be  by 
lowing  additional  rules,  unless  such  construction  be 
repugnant  to  the  intention  of  the  legi^sture,  or  the 
of  the  same  statute."  Clearly,  it  was  not  the  int* 
the  legislature  by  enacting  that  statute  to  compel  t! 
to  hold  as  a  matter  of  law  that  the  residence  of  a  pen 
out  a  family  was  the  place  where  he  generally  lodges 
that  been  the  intention,  it  would  have  said  so  io 
words,  without  having  qualified  the  section  by  stating 
rules  stated  therein,  twenty-two  in  number,  should 
RJdered  as  "additional  rules"  of  construction  of  all 
of  the  state.  The  legislature  intended  thereby  to  t 
courts  in  properly  construing  "all  statutes  of  the  s 
providing  those  additional  *•*  rules  of  constructioi 
did  not  thereby  undertake  itself  to  construe  all  of 
iites  of  the  state.  This  is  made  clear  by  the  clausi 
which  in  express  terms  provides  that  said  rules  shoi 
be  employed  in  construing  any  statute  where  their  u 
k-ad  to  a  construction  which  was  repugnant  to  t 
meaning  of  the  statute  under  consideration.  So,  in  < 
ment,  we  do  not  think  it  was  the  intention  of  the  le 
to  absolutely  command  the  court  to  resort  to  those  "a 
rules"  of  construction  where  the  court  could  ascei 
clear  meaniag  of  a  statute  withoot  resorting-  to  tl 
other  words,  the  legislature  simply  meant  thereby  t( 
:idditional  rules  of  construction  to  those  already  exi: 
the  construction  of  all  statutes  of  the  state,  which  1 
might  or  might  not  bring  to  its  assistance  in  the  con 
of  a  particular  statute,  in  the  same  manner  that 
employ  or  reject  any  and  all  other  rules  of  statutory  ■ 
tion.  All  such  rules  rest  upon  the  same  footing,  an< 
may  not  be  resorted  to,  as  the  particular  case  under  c 
tion  may  require.  Under  that  view  of  section  416 
court  can  ascertain  the  plain  meaning  of  the  won 
dence"  and  "domicile"  as  used  by  the  legislatur 
revenue  statutes  of  the  state,  without  resorting  to  th 
tional  rules"  of  construction  stated  in  said  section, 
are  not  required  to  do  so  in  construing  those  word! 
appear  in  the  various  sections  of  chapter  149,  Revised 
of  1899,  regarding  the  assessment  and  collection 
revenues. 

Having  reached  the  conclusions  that  the  legislatun 
define  the  words  "residence"  and  "domicile"  by 
said  section  4160,  and  that  this  court  is  no  more  1 
consider  the  rules  of  construction  therein  stated  thai 
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consider  any  other  rule  of  statutory  construction,  we  will 
therefore  return  to  the  inquiry,  What  is  the  place  of  residence 
of  a  taxpayer  ^^^  who  has  no  family  within  the  meaning  of 
said  chapter  149 1 

If  this  was  a  new  question  presented  to  this  court  for  the 
first  time,  we  would  have  no  hesitancy  in  saying  that  the 
word  ''residence"  as  used  in  the  revenue  statutes  means  the 
place  where  the  taxpayer  lives  and  which  he  claims  to  be 
his  home  or  domicile.  If  the  contention  of  counsel  for  re- 
spondent is  correct,  then  all  personal  property  of  what- 
soever nature  or  character  would  not  be  assessed  in  the 
county  and  district  where  the  owner  resides,  as  provided 
by  statute,  but  would,  in  all  cases  where  the  owner  had 
no  family,  be  assessed  in  the  county  and  district  where  he 
generally  lodges,  as  provided  by  section  4160.  If  that  is 
the  meaning  of  the  statute,  then  the  personal  property  of 
all  persons  who  have  a  family  would  be  taxable  in  the 
county  and  district  in  which  they  reside,  while  that  belonging 
to  all  persons  who  have  no  family  would  be  taxed  in  the 
district  where  they  generally  lodge,  although  temporary  in 
point  of  time,  regardless  of  their  real  residence  and  of  their 
real  intentions  and  purposes  in  being  temporarily  absent 
therefrom. 

The  revenue  statutes  make  no  such  distinction  as  to  the  place 
where  the  property  of  persons  who  have  families  and  those 
who  have  none  shall  be  assessed.  And  to  make  that  distinc- 
tion by  placing  respondent's  construction  upon  section  4160, 
we  would  thereby  do  violence  to  the  statute  which  provides  that 
all  such  property  shall  be  assessed  in  the  county  and  district 
in  which  the  owners  reside.  That  being  clearly  true,  then  ac- 
cording to  the  express  terms  of  section  4160,  as  before  shown, 
it  has  no  application,  for  the  reason  it  would  be  **  repugnant 
to  the  intention  of  the  legislature,  or  to  the  context  of  the 
statute  under  consideration."  While  that  statute  has  never 
been  considered  by  this  court  in  any  of  the  cases  I  have  read, 
yet,  as  before  shown,  the  result  would  not  have  been  changed 
had  it  be^i  considered. 

«^®  We  are  therefore  of  the  opinion  that  appellant  was  a 
resident  of  school  district  No.  14,  and  that  his  personal  prop- 
erty was  taxable  in  that  district  and  not  in  the  Plattsburg 
district.  The  action  of  the  court,  therefore,  in  giving  instruc- 
tion No.  1  for  respondent,  and  in  refusing  No.  2,  requested 
by  appellant,  was  erroneous. 

The  judgment  is  reversed. 

All  concur. 
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Bendenct  and  Bomiette  Km  deflnsd  in  tlM  note  to  B«iT;r 
4S  Am.  Bt.  B«p,  711.  The  diitiuetian,  if  any,  between  the 
is  eoDBidered  in  State  v.  Bavre,  129  Iowel  122,  113  Am.  St 
EBseall  T.  Eafford,  107  Tenn.  3SG,  89  Am.  St.  Bep.  952 
AUeii,  48  W.  V&.  151,  SO  Am.  St.  Bep.  29.  _  As  to  bow  fai 
tioD  of  domicile  is  eontrolled  bj  tbe  intention  of  tlie  pereo 
pie  T.  Moir,  207  111.  180.  99  Am.  8t.  Bep.  205;  DickiBBOD 
tanti  of  Btookline,  181  HaM.  196,  92  Am.  St.  Bep.  407.  1 
dense  once  eBtabliahed  is  pieinined  to  continue,  iee  Peop' 
207  m.  ISO,  99  Am.  Bt.  Bep.  £06;  Doxstad  v.  Daxitad,  17 
129  Am.  St.  Bep.  1138.  The  preeinet  in  which  an  unmi 
Toomg,  keeps  his  pOTional  effects,  and  sleeps,  and  not  I 
which  be  aimply  takes  bis  meali,  is  bis  place  of  residenc 
mining  hie  right  to  vote:  State  v.  Savie,  129  Iowa,  12S,  1 
Bep.  462. 

The  Bitvt  of  Penimai  Property  tor  th«  pnrpOMS  of  tan 
ordinarily  regarded  as  the  place  of  residence  of  tbe  ow 
necesBarilj  so:  Buck  v.  Miller,  147  Ind.  586,  S2  Am.  St. 
Hall  V.  American  Befrigerator  Transit  Co.,  24  Colo.  291, 
Bep.  S23;  note  to  English  t.  Crensbaw,  1ST  Am.  St.  Bep.  H 


PULTON  T.  FBBELAND. 

[219  Mo.  494,  lie  S.  W.  12.] 
WIUi— Undus   Inflnanca. — Evldeiic*   of   Ulldt  Be! 


tween  the  testator  and  hii  beneficiary,  existing  np  t.  .  . 
marriage  to  her  some  eight  years  prior  to  the  execution  of 
too  remote  to  be  admissible  on  the  issue  of  her  undue  inf 
him.     (pp.  586,  589.) 

INSANB  SEI.nBION'— Wbat  does  not  Oonatttnte. — ' 
snch  thing  aa  a  delusion  founded  upon  facts:  a  delusion  i 
eonceptian  in  the  absence  of  facts.  If  the  idea  entertaJi 
a  basis  anything  substaotial,  it  is  not  a  delusion.  There 
misjudgmenC  of  facts  or  there  may  be  an  accentuated  opini 
upon  insufficient  facts,  bat  not  a  delusion,  rising  to  the  d 
mental  aberration,     (pp.  589,  690.) 

WHiL — Insane  Daltudoti — Belief  baTlng  Basis  Is  Fbi 
lief  by  a  man,  having  at  least  some  substantial  evidence 
it,  that  his  former  wife  has  conspired  with  her  relatives 
bodily  harm,  is  not  a  delusion  which  invalidates  bis  wi 
favor  of  his  secood  wife.     (pp.  5S9,  691.) 

WniL— Ulidn*  Inflnanca  b7  Wife  of  Twtator. — Thi 
the  wife  of  the  testator  is  his  chief  beneficiary  in  a  wil. 
his  son  by  a  former  marriage  raises  no  presumption  of  u 
once.    (p.  591.) 

wUiL — Undns  Influence — Her«trlcloiis  Belatioiu^ — 1 
presumption  of  undue  influence  from  the  fact  that  a  man 
sound  mind,  makes  a  will  in  favor  of  his  mistress  or  o 
whom  bis  relations  have  been  meretricious,  (pp.  G92,  594. 
,  TEIAL— Talcing  Oaae  from  Jury.— The  court  should 

mit  a  case  to  go  to  the  jury  if  aatisfied  that  under  all  the 
Tordict  for  the  plaintiff  should  not  be  allowed  to  atand.     (] 
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F.  C.  Dungan,  C.  F.  Booher  and  Qeorge  W.  Wright,  for  the 
appellant. 

J.  W.  Peery,  for  the  respondents. 

«»  GRAVES,  J.  Action  by  plaintiff,  the  son  of  William 
J.  Fulton,  deceased,  contesting  the  will  of  deceased  made  in 
March,  1899.  By  said  will  it  was  provided  (1)  expenses  of 
funeral  to  be  paid  out  of  personal  property,  (2)  that  executor 
sell  80  much  of  testator's  property  as  may  be  required  to  pay 
debts  and  pay  same,  and  (3)  bequest  of  one  dollar  ''and  no 
more"  to  lie  plaintiff. 

The  remaining  four  paragraphs  or  items  of  this  will  read : 

**Item  4th.  I  hereby  devise  and  bequeath  to  my  beloved 
wife,  Elzie,  all  the  residue  of  my  estate,  both  real  and  per- 
sonal. 

''Item  5th.  In  case  my  said  wife  shall  die  before,  or  with 
me,  I  herein  devise  the  residue  of  my  estate  to  my  step- 
daughter, Lizzie  McPike,  in  estate  tail  to  her  and  the  heir  or 
heirs  of  her  body  forever. 

"Item  6th.  In  case  my  stepdaughter  dies  without  issue 
I  devise  the  said  residue  of  my  estate,  one-half  to  Pauline 
Engleman,  of  Parkville,  Missouri,  and  one-half  to  Mary  Scott, 
of  Pueblo,  Col. 

*®*  "Item  7.  I  hereby  appoint  Joseph  L.  Freeland  to  ex- 
ecute this,  my  last  will  and  testament." 

Grounds  of  contest,  as  alleged,  were  (1)  that  said  will  was 
executed  "by  and  through  the  fraud,  deception,  persuasion 
and  undue  influence  of  the  defendant  Elzie  Fulton  and 
Joseph  L.  Freeland,  Lizzie  McPike,  and  J.  P.  Tucker,  or  one 
or  all  of  them,  and  of  other  persons  related  to  said  Elzie 
Pulton  or  friendly  to  her,  and  conspiring  and  conniving  with 
her  to  procure  said  instrument,  whose  names  are  to  this  plain- 
tiff unknown,  and  for  that  reason  cannot  be  here  stated"; 
(2)  testamentary  incapacity,  thus  stated:  "That  long  prior 
to  the  signing  and  publishing  of  said  instrument  the  mind  of 
said  William  J.  Fulton  had  become  diseased  and  subject  to 
a  morbid  delusion  and  hallucination  amounting  to  a  per- 
manent and  fixed  insanity  incapable  of  being  removed  and 
eradicated  from  the  mind  of  said  testator,  which  said  delusion 
-was  in  substance  that  the  plaintiff  herein  and  said  testator's 
<livorced  wife  had  entered  into  a  conspiracy  for  the  purpose 
of  inflicting  bodily  injuries  upon  said  testator,  and  to  wreck 
said  testator  financially ;  that  said  delusion  was  without  reason 
and  unfounded  in  any  fact  or  substance  whatever,  but  purely 
&  delusion  and  insane  conception  of  said  testator  induced, 
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created  and  perpetuated  fraadnlently  and  wrongfu] 
defendant  Elzie  Fnlton  and  her  fiiends  until  his  di 
rnary  9,  1902,  for  the  pnrpoae  and  with  the  intentit 
cuhog  from  said  testator  the  will  sought  in  thia  t 
to  be  vacated  and  annulled";  and  (3)  a  general  c 
which  is  pleaded  the  alleged  evidence)  of  a  fraodule 
npon  the  part  of  Elzie  Fulton,  then  Elzie  McPike, 
beginning  in  1S76,  when  testator  was  married  b 
woman,  by  which  the  said  Elzie  by  illicit  relations 
ceased  sought  to  gain  undue  inflaenee  over  him,  sep 
and  his  wife,  and  then  marry  him,  and  procure  tl 
question,  securing  to  her  and  her  relations  the  proj 
estate  ^"^  of  deceased,  which  alleged  fraudulent  scl 
chained  was  carried  out  by  the  said  Elzie  and  othei 

By  answer  the  defendants  admitted  the  execution 
bate  of  the  will,  the  death  of  testator  February  9, 
qualification  of  defendant  Freeland  aa  executor,  ai 
all  other  allegations.  Further  answering  they  ave 
William  J.  Fnlton  was  a  citizen  of  Platte  county  -< 
will  was  made  and  published,  over  the  age  of  t 
yeara,  and  of  sound  mind,  and  that  the  said  will, 
which  was  attached  to  the  answer,  was  the  last  will . 
ment  of  William  J.  Fulton,  and  prayed  that  the  sa 
be  so  declared. 

Keply,  general  denial  of  the  new  matter  in  the  ans 

Ab  above  stated,  plaintiff  is  a  son  of  deceased  by  a 
Defendant,  Elzie  Fulton,  is  the  second  wife  and 
deceased.  Lizzie  McPike  is  the  daughter  of  Ebde  ] 
her  6Tst  husband,  William  McPike,  and  Pauline  ] 
and  Mary  Scott  are  sisters  of  EMe  Fulton. 

The  history  of  this  cause  as  depicted  by  the  ven 
of  plaintiff's  learned  counsel  l&cks  only  stage  setti 
modem  play.  More  or  less  of  it  will  be  required  foi 
understanding  of  the  points  in  dispute,  and  espt 
the  point  made  that  the  trial  court  erred  in  ezcludii 
testimony  offered.  The  suit  was  brought  in  Piatt 
but  on  change  of  veune  was  tried  in  Holt  county. 

In  1852  William  J.  Fulton  was  married  at  Adi 
York,  to  Maiy  J.  Hadley,  then  a  girl  of  fourtewi  ; 
an  orphan.  The  young  wife  had  inherited  sevent 
of  land  and  some  money  from  her  father.  The  youj 
remained  there,  on  this  place,  until  1863,  when  they 
to  Wyandotte,  Kansas.  Prior  to  this  removal  the  pi 
this  case  was  bom  of  this  marriage.  In  1876  the  F 
moved  to  Parkville.     Upon  reaching  the  west,  Willii 


April,  1909.]  Fijlton  v.  Freeland.  579 

Fnlton  began  oontracting  with  a  railroad  eompany  to  fomiflh 
ties,  timber  and  wood,  and  though  he  and  his  wife,  Mary, 
suffered  the  hardships  of  the  tie  camps,  there  was  amassed 
considerable  property.  Troubles  began  shortly  after  the  re- 
moval to  Parkville.  Two  miles  south  of  Parkville  and  in  the 
neighborhood  wherein  William  J.  Fulton  had  large  interests 
and  was  working  many  men,  lived  the  widow  McPike,  on  what 
is  known  as  the  Boberts  farm,  the  old  homestead  of  Mr. 
Roberts,  father  of  Mrs.  McPike,  and  the  home  of  Mrs.  MePike 
before  her  marriage  to  William  McPike.  Fulton  acquired  an 
interest  in  this  farm,  and  he  and  Mrs.  McPike  farmed  it  to- 
gether. Mr.  Fulton  at  that  time  was  a  business  man  of  large 
affairs,  and  it  is  claimed  by  the  plaintiff  that  Mrs.  McPike 
at  this  time  conceived  the  idea  of  separating  Fulton  and  his 
wife,  Mary,  and  ultimately  marrying  Fulton,  and  then  pro- 
curing a  will  of  the  character  of  the  one  finally  made,  and 
to  this  end  she  used  all  the  wiles  of  a  crafty  widow,  even  to 
the  extent  of  maintaining  illicit  relations  with  Fulton.  The 
evidence  at  the  trial  was  largely  by  dei)osition,  and  a  great 
mass  of  it  pertained  to  alleged  proof  of  the  relations  between 
Fulton  and  Mrs.  McPike  from  1876  up  to  their  marriage  in 
1881.  This  proof  came  largely  from  former  employ^  of 
Fulton,  both  colored  and  white,  from  employ^  of  Mrs.  Mc- 
Pike, and  from  parties  who  testified  to  neighborhood  romors. 
The  testimony  of  this  character  was  excluded  by  the  court, 
and  of  this  action  error  is  assigned  here. 

Another  contention  of  plaintiff  is  that  through  the  influence 
of  Mrs.  McPike,  Fulton  was  led  to  believe  that  a  oonspiraoy 
had  been  formed  by  and  between  his  then  wife,  Mary,  and  her 
nephew,  William  Hadl^,  and  others,  to  kill  Fulton  and  get 
his  prox>erty.  That  Fulton  believed  there  was  such  a  con- 
spiracy is  amply  shown  by  his  acts  and  the  testimony  of  his 
neighbors  and  friends,  but  as  to  Mrs.  McPike 's  connection 
therewith  the  tendered  evidence  is  not  convincing.  ^^^^  To  the 
evidence  bearing  upon  this  alleged  conspiracy  we  will  advert 
later. 

Following  the  thread  of  events  it  appears  that  on  Septem- 
ber 3, 1880,  William  J.  Fulton  sued  his  wife,  Maiy  J.  Fulton, 
for  divorce.  In  his  petition  he  charged  that  they  had  not 
lived  together  as  man  and  wife  since  the  year  1870,  although 
they  both  lived  in  the  same  house  and  he  supported  her. 
That  he  first  suspected  his  wife  of  infidelity  to  him  in  1868, 
and  from  that  time  until  the  filing  of  the  petition  she  had 
been  guilty  of  adultery  with  divers  persons  upon  divers  occa- 
sions^ some  of  which  persons  and  dates  were  named.    That 
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she  used  profane  language  toward  plaintiff,  and  in  the 
winter  of  1879-80  attempted  to  kill  him  with  a  pistol.  There 
was  also  the  following  chai^:  ''That  in  the  spring  of  1880, 
she  and  William  O.  Hadley,  and  divers  other  persons^  formed 
a  conspiracy  to  murder  the  plaintiff  and  get  possession  of  his 
property,  and  would  have  succeeded  in  all  probability,  but 
for  the  accidental  and  timely  discovery  of  their  hellish  plot" 

To  this  petition  Mary  J.  filed  an  answer  and  cross-bill.  In 
the  cross-bill  she  complains  of  inhuman  treatment  at  the 
hands  of  defendant  from  almost  the  date  of  their  marriage. 
That  he  compelled  her,  when  fourteen  and  a  half  years  of  age, 
to  do  all  the  housework  for  himself,  his  father,  two  sisters, 
brother  and  brother  in  law,  and  to  cut  all  necessary  firewood. 
That  he  had,  from  that  time  on  throughout  their  married 
life,  been  guilty  of  every  kind  of  tyrannical  action  so  as  to 
make  her  life  imbearable  and  unendurable ;  that  she  was  sick 
and  suffering,  and  he  ne^ected  and  abandoned  her  and  gave 
her  no  care,  devotion  or  affection;  that  whilst  living  in  the 
same  house  with  him  in  Wyandotte,  Kansas,  and  Parkville, 
Missouri,  she  was  wholly  neglected  and  cruelly  treated  by 
plaintiff;  that  during  such  time  he  refused,  neglected  and 
failed  to  pay  any  personal  attention  to  plaintiff  and  failed 
and  refused  to  procure  '^^  necessary  nurses,  physicians  and 
medicine  for  her;  that  ''he  has  uniformly  during  all  these 
years  been  cold,  unaffectionate,  bitter,  distrustful,  suspiciousi 
ungenerous,  revengeful  and  brutal  in  his  treatment  of  tins 
defendant.*' 

The  cross-bill  then  proceeds  to  charge  that  he  maliciously 
caused  her  to  be  arrested  and  imprisoned  upon  the  charge  of 
a  conspiracy  to  murder  him,  and  that  the  same  was  done  to 
illegally  assist  him  in  this,  his  proceeding  for  divorce.  The 
cross-bill  also  charges  William  J.  Fulton  with  having  been 
guilty  of  adultery  with  a  number  of  women,  naming  them^ 
and  among  them  were  Elzie  McPike  and  Josie  Fulton,  the 
wife  of  his  son,  and  M.  Augusta  Hadley,  the  wife  of  Mary 
J.'s  brother. 

March  31,  1881,  the  following  decree  was  entered  in  that 
case: 

"This  day  the  above-entitled  cause  coming  on  for  final  hear- 
ing upon  the  petition  of  plaintiff,  the  answer  and  cross-bill  of 
defendant  and  plaintiff's  reply  thereto;  and  the  court  having 
heard  all  the  evidence  and  arguments  of  counsel  on  both  sides, 
finds  that  the  plaintiff  has  by  the  proof  sustained  the  charges 
of  adultery  specified  in  his  petition  against  the  defendant, 
and  that  the  plaintiff  is  the  innocent  and  injured  party^  the 
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eonrt,  therefore,  orders,  adjudges  and  decrees  that  he  be  and 
is  hereby  divorced  from  the  defendant;  and,  it  not  being 
necessary  to  pass  npon  the  charge  of  conspiracy  charged  in 
plaintiff's  petition,  no  finding  is  made  upon  that  issue. 

**The  court  further  finds  that  none  of  the  charges  con- 
tained in  defendant's  cross-bill  are  sustained  by  the  proof, 
and  said  cross-bill  is  dismissed.  It  is  adjudged  and  ordered 
that  the  plaintiff  pay  the  costs  of  this  suit." 

It  appears  that  prior  to  August  20,  1880,  Mary  J.  Pulton 
had  been  east  with  her  relatives  and  friends  and  when  she 
came  back  was  arrested  with  her  nephew,  **^  William  Had- 
ley,  upon  the  charge  of  conspiracy  to  murder  William  J. 
Pulton.  Pulton  made  afiBdavit  to  such  charge  before  David 
Mitchell,  J.  P.,  August  20,  1880.  State  warrant  was  issued 
on  the  same  day  and  William  O.  Hadley  was  apprehended  on 
August  30th,  and  Mary  J.  Pulton  on  September  1st,  following 
the  issuance  of  the  warrant. 

All  the  foregoing  records  were  introduced  by  the  plaintiff 
in  the  present  suit.  The  defendants  then  introduced  record 
evidence  showing  that  a  change  of  venue  was  taken  from 
Justice  David  Mitchell  and  the  cause  transferred  to  Justice 
Adam  Woods,  where,  upon  a  trial  had,  the  defendants  were 
found  guilty  and  punished  by  a  fine  of  two  hundred  dollars, 
and  six  months  in  the  county  jail.  Prom  this  an  appeal  ap- 
pears to  have  been  taken,  and  the  plaintiff  in  the  case  at  bar 
introduced  a  record  entry  of  the  circuit  court  of  Platte  county 
of  date  April  1,  1881,  showing  that  there  was  a  nolle  prosequi 
entered  by  the  prosecuting  attorney.  On  November  2,  1881, 
William  J.  Pulton  was  married  to  Elzie  McPike,  and  lived 
with  her  thenceforward  to  the  day  of  his  death. 

Returning  to  the  question  of  conspiracy,  the  plaintiff,  upon 
the  first  trial  of  this  case,  introduced  as  a  witness  John 
Pulton,  a  brother  of  William  J.  Fulton.  At  the  trial  from 
which  this  appeal  arises  John  Pulton  was  dead,  but  the 
stenographer's  notes  of  his  previous  evidence  were  read  to  the 
court  and  jury  in  this  case.  In  substance,  this  testimony  is 
that  William  J.  wrote  to  him  in  the  east  about  his  troubles  and 
the  fears  he  entertained  as  to  foul  play  upon  the  part  of  his 
wife,  Mary  J.,  and  her  relatives,  the  Iladleys,  and  asked  him  to 
investigate  what  was  being  done.  This  witness  made  an  ex- 
amination and  in  his  testimony  in  chief  said  that  there  was 
nothing  in  the  conspiracy.  He  admitted  that  he  had  written 
to  William  J.  several  letters,  and  was  at  a  little  station  wait- 
ing to  go  home  when  a  train  from  the  west  came  in  and  to 
his  surprise  William  J.  got  off.    That  he  stayed  with  William 
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J.  fieveral  days  ^^^  and  nights  and  tried  to  explain  to  him 
that  there  was  nothing  in  his  suspicions.  He  admitted  that  he 
was  not  on  friendly  terms  with  his  brother  after  1882.  He 
came  out  and  worked  for  his  brother  from  1880  to  1882. 
Being  pressed,  on  cross-examination,  he  admitted  sending  to 
his  brother,  prior  to  the  unexpected  visit  of  William  J.  in 
the  eaat,  the  following  letter,  with  which  was  inclosed  a  letter 
from  G.  B.  Strong: 

''Osterhout,  August  16th,  1880. 
"My  Dear  Brother: 

''Inclosed  find  a  letter  from  my  man  at  Tidaout.  I  received 
a  letter  from  M.  B.  M.  to-day.  He  tells  me  that  Mary  left 
Homellsville  the  12th,  one  day  later  than  she  expected.  So 
that  you  will  see  that  Will  H.  must  have  left  the  11th.  They 
were  probably  both  to  leave  together  and  I  presume  that  they 
are  both  in  Kansas  City  now.  Morg.  tells  me  in  a  letter  re> 
ceived  from  him,  that  Polly  is  writing  Mary's  history  in  full 
since  she  has  been  in  Adrain,  to  send  to  you.  As  soon  as  I 
hear  from  Strong  again  I  will  .let  you  know.  The  lady  he 
speaks  of  is  Mary.  I  expected  she  would  stop  there,  as  I 
wrote  him  to  that  effect.  All  I  can  say  is,  'don't  be  caught 
asleep,  nor  get  fainthearted.' 

**Your  ever  true  brother, 

"JOHN  FULTON." 

"Tidaout,  August  13th,  1880. 
'•Mr.  J.  Fulton, 

"Dear  Sir:  Your  letter  of  the  11th  inst.  to  hand.  The  lady 
in  question  had  not  got  here.  He  has  given  up  going  with 
the  boat  and  his  brother  have  taken  the  machinery  out  of  it. 
Mr.  Hadley  left  here  two  days  ago.  Which  way  I  could  not 
say,  and  I  can't  find  anybody  that  knows.  He  may  be  going 
out  of  town  for  a  few  days,  if  so,  I  will  let  you  know  when  he 
returns.  But  I  think  he  has  gone  for  good,  as  he  has  beoot 
making  great  calculations  on  going  West  with  that  boat  and 
that  failed  him,  so  he  had  nothing  to  stay  here  for. 

"Yours  truly, 

"C.B.  STRONG." 

Being  further  pressed,  after  having  seen  the  letter,  he  ad- 
mitted that  upon  receiving  his  brother's  letter  of  date  July 
5th,  he  had  written  to  Strong  to  keep  a  watch  on  &Irs.  Mary 
J.  Fulton  and  the  Hadleys,  as  he  lived  in  their  neighborhood. 
He  admitted  that  M.  B.  M.  mentioned  in  his  letter  was  M.  R. 
Miller,  a  brother  in  law  of  his;  that  Will  H.  was  WiUiam 
Hadley,  who  was  afterward  tried  and  convicted  at  Barry,  in 
Platte    county,    for    a    conspiracy    to    murder    WiUiani    J. 
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*"*  Fulton.  That  the  Mary  referred  to  was  Fulton's  wife, 
and  that  the  Polly  referred  to  was  Polly  Hadley,  wife  of 
Henry  Hadl^,  a  brother  of  Mary  J.  Fulton.  John  Fulton 
came  out  west  and  advised  with  William  J.,  and  later,  within 
two  we^s,  at  the  request  of  William  J.  went  back  to  his 
home  in  the  east  and  sold  out  and  came  out  to  live  in  Platte 
county.  He  was  also  to  further  investigate  upon  his  return 
east.  He  said  that  in  the  east  upon  this  visit  William  J.  was 
nervous  and  fearful  of  trouble  from  his  wife  and  the  Hadleys, 
and  continued  so  to  be  until  they  severed  friendly  relations  in 
1882.  They  seem  to  have  fallen  out  because  William  J.  would 
not  indicate  what  John  was  to  get  for  his  work,  as  we  gather 
it  from  the  evidence,  and  we  further  gather  that  the  witness 
was  hostile  to  the  second  wife  of  William  J.,  or  at  least  had  no 
use  for  her. 

In  the  admitted  evidence  the  foregoing  is  all  there  is  to 
explain  the  idea  that  William  J.  entertained  about  there  being 
a  boat  constructed  in  the  east  to  come  west  for  the  purpose 
of  carrying  out  a  conspiracy.  What  was  contained  in  the 
other  letters  from  John  is  only  apparent  by  inference. 

In  the  excluded  deposition  of  Mrs.  Susannah  Spencer  is 
found  the  fact  that  the  Mrs.  Hadley  mentioned  in  the  letters, 
supra,  wrote  a  letter  to  William  J.  Fulton,  which  he  showed 
to  the  witness,  and  in  this  the  alleged  details  of  the  plot  were 
given.  The  witness  says  that  William  J.  was  nervous  and 
pale  when  he  showed  her  the  letter.  It  also  appears  that  this 
Mrs.  Hadley  came  west  and  was  here  at  the  divorce  trial. 
This  evidence  was  offered  by  plaintiff  and  excluded  as  afore- 
said. 

There  is  some  evidence  as  to  Fulton's  mental  condition  in 
1880  about  the  time  of  this  conspiracy  matter.  A  fair  sample 
of  this  evidence  is  that  of  the  witness  Frederick  Kahn,  who 
testified  that  Mr.  Fulton  thought  *^^  there  was  a  conspiracy 
to  kill  him.  Qoing  to  the  point  in  question,  the  language  of 
the  witness  is: 

"Q.  From  your  own  knowledge  and  acquaintance  with 
Mr.  Fulton  and  your  talks  with  him  about  this  conspiracy, 
and  the  circumstances  surrounding  that  entire  transaction,  I 
will  ask  you  whether  you  considered  Mr.  Fulton's  mind 
exactly  right  on  that  subject,  A.  Well,  I  really  don 't  know ; 
if  I  were  to  judge  myself,  I  would  say  that  he  was  not  right 
on  that  subject — ^he  had  his  mind  concentrated  on  that  one 

point Fulton,  I  thought,  was  a  very  successful  business 

man.  I  knew  him  in  1889 ;  he  was  a  strong-minded,  intelligent 
man  at  that  time.    Have  had  talks  and  business  dealings  with 
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him  before  and  after  1889.    My  opinion  is  formed  from  then 
transaetions. 

'^Q.  Now,  I  nnderatood  yoo,  Mr.  Kahn,  that  Mr.  Folton 
was  just  as  sane  on  this  eonspira^  qnesticm  as  yon  are  on 
any  subject  on  which  yon  firmly  fix  np  yonr  mind,  is  that 
correct!  A.  Well,  I  couldn't  say  as  to  that  whether  his 
mind  was  all  right  on  that  or  not. 

"Q.  Yon  don't  say  that  it  wasn't,  do  yonf  A.  Well,  I 
don 't  know  that  I  can. 

''Q.  And  yon  testified,  I  believe,  that  a  great  many  people 
in  this  community  abo  believed  like  Mr.  Fulton — that  a  con- 
spiracy to  kill  him  did  exist  t  A.  Yes,  he  believed  it,  and  the 
people  believed  it. 

''Q.  And  a  man  by  the  name  of  Hadley — ^who  was  con- 
nected with  this  conspiracy — ^was  seen  loitering  mysteriously 
around  ParkviUe.  A.  There  was  a  man  here  by  the  name 
of  Hadley  around  Parkvillc,  a  good  deal,  they  never  called 
him  Captain  Arlington. 

"Q.  If  Jim's  name  was  connected  in  any  way  with  that 
conspiracy  you  never  heard  of  itt  A  I  don't  remember  of 
it  being. 

''Q.  If  Jim  was  connected  with  it  you  didn't  hear  it  from 
Mr.  Pulton  or  anybody  else?    A.    No." 

Of  this  class  of  testimony  this  is  as  strong  as  any  appearing 
in  the  record  for  the  plaintiff.  That  is  to  ^^®  say,  it  goes 
as  far  as  any  to  show  a  mental  trouble  in  1880  or  1881. 

Plaintiff's  evidence  further  tended  to  prove  that  his  father 
was  friendly  toward  him  after  his  second  marriage,  althoogh 
the  wife  was  not ;  that  they  met  at  different  places  and  talked ; 
that  his  father  helped  him  some  financiaUy;  that  the  second 
wife  said  Jim  could  not  have  anything,  if  idie  could  help  it ; 
that  on  several  occasions  she  objected  to  his  father  talking  to 
plaintiff;  that  Elzie  Fulton  was  a  high-strung  woman  and 
disposed  to  have  her  own  way,  and  in  some  instances  had 
gotten  the  husband  to  change  his  purpose,  but  the  great  bulk 
of  plaintiff's  testimony  shows  that,  whilst  the  wife  ran  the 
house,  Mr.  Fulton  ran  his  business  affairs;  that  the  home  re- 
lations were  not  pleasant  after  the  second  marriage;  that  Mr. 
Fulton  was  a  kindly,  f oi^ving  man  and  would  yield  a  point 
rather  than  have  trouble ;  that  Lizzie  McPike  often  vexed  him. 

The  printed  abstract  contains  three  himdred  and  seventy 
pages  of  the  evidence,  much  of  which  has  been  condensed,  and 
in  places  it  appears  that  some  portions  of  a  witness'  testimony- 
have  been  left  out  entirely. 
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Going  to  the  date  of  the  execution  of  the  will  in  1889, 
all  the  witnesses  both  for  plaintiff  and  defendant  say  that 
deceased  was  a  man  of  large  business  affairs;  that  he  owned 
and  managed  large  farms,  sawmills,  banks,  and  for  three 
terms  was  mayor  of  Parkville.  They  all  practically  agree 
that  he  was  a  man  of  kindly  disposition,  and  would  yield  a 
point  rather  than  have  trouble  with  an  employ^  or  others. 
They  practically  all  agree  that  he  was  in  sound  health,  both 
physically  and  mentally,  in  1889.  There  is  some  evidence  that 
even  in  after  years  he  spoke  of  this  conspiracy  to  kill  him, 
and  dung  to  the  belief  that  it  was  true. 

Besides  showing  on  cross-examination  of  the  plaintiff's  wit- 
nesses (as  in  the  instance  of  Kahn),  the  defendant,  by  a  mass 
of  testimony  coming  from  citizens  of  high  standing  and  many 
of  them  of  state- wide  reputation,  ^^^  showed  the  sound  mental 
condition  of  deceased  in  1889,  and  for  years  before  and  there- 
after. So  far  as  the  record  shows,  the  beneficiaries  did  not 
know  of  the  will  for  some  time  after  its  execution. 

Further  for  the  defendant,  it  is  shown  that  Fulton  at  times 
mentioned  his  will  to  others  and  expressed  satisfaction  as  to 
its  terms.  It  appears  that  he  at  first  thought  of  making  Park 
College  a  beneficiary  in  the  event  of  his  wife's  death  and  his 
step-daughter's  death,  and  so  informed  the  scrivener,  who 
penciled  a  will  to  that  effect,  but  several  months  later  he  re- 
quested Mr.  McRuer,  the  scrivener,  to  call  at  his  house  and 
complete  his  will,  and  then  told  him  that  Mrs.  Engleman  had 
been  as  a  sister  to  him,  and  told  him  to  make  her  and  Mrs.  Scott 
beneficiaries  in  the  event  of  the  death  of  the  wife  and  step- 
daughter. In  each  draft  of  the  will  the  portion  to  plaintiff 
was  the  same.  To  the  scrivener  he  said  that  James,  the  plain- 
tiff, had  been  unfaithful  to  him,  and  in  a  way  the  record  so 
speaks.  From  one  or  more  witnesses  it  appears  that  at  the 
time  of  the  divorce  proceedings  James  had  threatened  that 
they  would  pursue  him  until  they  broke  him  up.  From  much 
in  the  record  the  conduct  of  James  was  humiliating  to  his 
father.  He  was  unable  to  get  him  to  attend  school.  James 
persisted  in  acting  as  a  kind  of  fakir  at  picnics  and  public 
gatherings.  He  espoused  the  cause  of  his  mother  at  the  di- 
vorce proceeding  (a  commendable  act,  generally  speaking), 
but  one  which  might  afford  the  father  ample  reason  to  make 
other  disposition  of  his  property.  He  shot  a  negro  at  Park- 
ville and  occasioned  the  old  gentleman  much  anxiety  and 
expense.  After  the  second  marriage  of  his  father,  he  and  his 
mother  lingered  around  the  house  after  dark,  much  to  the 
discomfort  of  the  father.    A  subsequent  lawsuit  by  the  first 
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wife  followed  orer  some  propeity,  and  James  again  espoused 
her  cause.  Whether  tme  or  not,  the  father  belieyed  that 
James  at  one  time  in  Kansas  '"^  City,  about  the  date  of  this 
lawsuit,  attempted  to  shoot  him.  Several  years  later,  Mr. 
Fulton's  bank  at  Parkville  was  robbed  and  the  evidence  of  the 
cashier  and  others  is  that  Mr.  Fulton  thought  tiiat  James  was 
a  party  to  that  robbery.  He  had  written  his  father  letters 
which  were  defamatory  of  the  second  wife. 

From  the  evidence,  no  one  was  present  when  Mr.  Fulton 
dictated  the  terms  of  his  will,  except  the  scrivener,  McRner. 
After  it  was  written  he  took  it  uptown  the  next  morning  or 
shortly  thereafter,  and  meeting  J.  P.  Tucker  and  L.  A.  Lathy 
on  the  sidewalk  in  front  of  Mr.  Tucker's  printing  office, 
asked  them  to  go  upstairs  to  Tucker's  office,  and  when  there 
he  signed  the  will  and  they  attested  it  as  witnesses  tiiereto. 
No  one  was  present  except  the  three,  unless  some  workman 
in  the  rear  end  of  the  newspaper  office. 

In  general  outline  such  is  the  case.  At  the  close  of  all  the 
evidence  the  court  directed  a  verdict  for  defendants  estab- 
lishing the  will.  Such  further  reference  to  the  evidence  as 
may  be  required  will  be  noted  in  the  disposition  of  the  points 
made. 

1.  An  orderly  method  of  disposing  of  the  points  raised  by 
plaintiff  on  this  appeal  is  to  take  the  question  of  the  exclusion 
of  certain  testimony  first,  and  this  we  wiU  do.  It  is  urged 
that  the  court  erred  in  excluding  that  great  mass  of  testimony 
tending  to  show  illicit  relations  between  deceased  and  Mrs. 
McPike  from  1876  up  to  the  date  of  their  marriage.  Was 
there  error  heret  We  think  not.  The  divorce  of  the  de- 
ceased from  the  first  wife  waa  in  April,  1881,  the  marriage 
to  the  second  wife  in  October,  1881,  and  the  will  was  drawn 
in  March,  1889.    These  occurrences  are  too  remote. 

In  1  Underhill  on  Wills,  page  213,  it  is  said:  "Evidence 
of  illicit  relations  existing  between  the  parties  before  their 
intermarriage,  particularly  if  either  of  the  parties  were 
married  at  the  time,  is  always  relevant,  though  never  con- 
trolling or  conclusive  of  undue  infiuence.  ***  But  evidence 
of  the  illicit  relations  of  the  parties  before  marriage  must  not 
be  too  remote,  or  it  will  be  rejected." 

To  a  like  effect  in  Gardner  on  Wills,  page  203,  it  is  said: 
**  Evidence  is  frequently  inadmissible  by  reason  of  remote- 
ness, such  as  the  relations  between  testator  and  his  wife  eight 
or  nine  years  before  the  will  was  made,  or  an  estrangement 
between  the  testator  and  his  wife,  caused  by  the  proponent, 
sixteen  years  prior  to  the  making  of  the  will,  or  a  camping 
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trip  made  by  the  testator  and  proponent  nine  years  previous 
to  the  execution  of  the  will,  during  which  testator  introduced 
proponent  as  his  wife,  though  he  had  a  wife  then  living." 

The  same  question  has  been  up  in  this  state  in  the  case  of 
Ketchum  v.  Stearns,  8  Mo.  App.  66.  In  that  case,  which  in 
facts  is  very  much  like  this  case,  it  is  said : 

''The  plaintiffs  sought  to  raise  a  presumption  of  undue 
influence  affecting  the  execution  of  the  will,  by  proofs  of  the 
relations  existing  between  the  testator  and  his  second  wife 
before  their  marriage,  which  was  about  eleven  years  before 
the  making  of  the  will ;  by  testimony  showing  the  dependent 
condition  of  the  disinherited  children;  by  showing  that  the 
testator  had  had  difficulties  with  his  first  wife,  and  had 
separated  from  her,  and  that  some  of  the  disinherited  children 
had  taken  sides  with  their  father  in  those  controversies;  by 
showing  that  the  relations  between  the  testator  and  his  dis- 
inherited children  were  friendly  and  affectionate  about  the 
time  of  the  making  of  the  will ;  by  showing  that  some  of  the 
first  wife's  children  had  assisted  the  testator  in  accumulating 
property;  and  by  proving  some  conversation  of  the  testator, 
in  the  same  year  in  which  the  will  was  made,  concerning  his 
intended  disposition  ***  of  his  property.  There  was  also  an 
offer  to  prove  that  one  of  the  testator's  daughters  by  his  first 
wife  had  been  obliged  to  leave  her  father's  house,  by  reason 
of  his  second  wife's  request  or  influence  to  that  effect.  All 
the  offers  of  testimony  upon  these  matters  were,  upon  defend- 
ants' objections,  refused  by  the  court,  and  these  refusals  are 
assigned  for  error. 

''We  can  discover  no  ground  of  admissibility  for  any  of  this 
proposed  testimony.  The  plaintiffs  have  undertaken  to  prove 
that  the  paper  purporting  to  be  the  last  will  and  testament 
of  their  ancestor  was  the  product  of  an  undue  influence  exer- 
cised upon  him  by  Sarah  M.  Ketchum.  'Undue  influence  is 
that  which  compels  a  testator  to  do  that  which  is  against  his 
will,  through  fear,  through  the  desire  of  peace,  or  some 
coercive  power  which  he  is  unable  to  resist,  and  but  for  the 
exercise  of  which  the  will  would  not  have  been  made  as  it 
was':  Pierce  v.  Pierce,  3  Cent.  L.  J.  226.  The  testator  was 
married  to  his  second  wife  in  1855.  His  will  was  executed  in 
1866,  and  he  died  in  1877.  Here  is  a  period  of  more  than 
twenty  years,  at  some  time  during  which  these  incidents  of 
remote  bearing,  or  none  at  all,  are  supposed  to  have  indicated 
that  the  testator,  in  the  hour  when  his  will  was  written  and 
signed,  was  acting  under  the  coercive  power  above  described, 
and  that  this  coercive  power  was  in  fact  held  over  him  by 
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Sarah  M.  Eetchum.  Cause  and  effect  are  here  far  too  widely 
separated  for  the  purposes  of  fair  investigation.  All  or  any 
of  the  facts  tendered  might  or  might  not  coexist  with  a  total 
absence  of  any  such  undue  influence.  They  prove,  or  tend  to 
prove,  upon  the  question  at  issue,  absolutely  nothing.  Their 
only  effect,  if  introduced  in  evidence,  might  be,  in  the  hands 
of  ingenious  counsel,  to  play  upon  the  passions  or  prejudices 
of  a  jury,  and  give  them  an  apparent  excuse  for  thwarting^ 
the  unkind  discrimination  of  a  father  against  some  of  his 
children.'' 

^**  The  Eetchum  case  (8  Mo.  App.  66)  came  to  this  court 
and  the  conclusion  reached  by  the  St.  Louis  court  of  appeals 
was  approved :  76  Mo.  396. 

In  Pierce  v.  Pierce,  38  Mich.  412,  Judge  Campbell  says: 
**We  think  there  is  very  little  testimony  in  the  record  <m  this 
subject  which  should  have  been  admitted  at  all.  The  domestic 
scandals  of  many  years  ago  could  have  no  legitimate  tendency 
to  prove  any  modem  state  of  things,  and  could  only  serve  to 
burden  the  case  with  irrelevant  and  discreditable  details  that 
might,  and  evidently  did,  prejudice  the  jury,  but  which  had 
no  tendency  whatever  to  show  influence  in  1871.  The  law  does 
not  confine  the  power  of  making  wills  to  persons  of  blameless 
character,  nor  does  it  disqualify  all  others  from  being  legatees. 
And  whatever  may  have  been  the  relations  of  the  testator  and 
his  second  wife  eighteen  or  nineteen  years  before  his  death, 
and  whatever  may  have  been  the  circumstances  of  their  mar- 
riage,  it  cannot  be  permissible  to  draw  inferences  from  them 
concerning  a  condition  of  things  many  years  thereafter,  which 
if  existing  at  all  could  be  proved  without  difficulty  as  an  exist- 
ing fact  and  not  a  possible  contingency." 

In  a  California  case,  In  re  Flint,  100  Cal.  391,  34  Pac.  863, 
wherein  the  will  was  executed  nine  years  after  the  meretridous 
acts,  the  court  said:  ''Conceding  indiscretions  to  have  been 
committed  by  these  parties  at  this  time,  such  evidence  wholly 
failed  to  show  any  undue  influence  at  a  time  many  years  after. 
for  in  the  interim  the  parties  were  married,  and  she  had  been 
a  lawful  wife  for  years.  The  foregoing  views  are  fully  sup- 
ported in  Webber  v.  Sullivan,  58  Iowa,  260,  12  N.  W.  319 ; 
Batehelder  v.  Batchelder,  139  Mass.  1,  29  N.  E.  61 ;  Pierce  v. 
Pierce,  38  Mich.  412." 

To  a  like  effect  is  the  opinion  of  the  supreme  court  of 
Colorado  in  the  case  of  In  re  Shell's  Estate,  28  Colo.  167,  89 
Am.  St.  Rep.  181,  63  Pac.  413,  53  L.  E.  A.  387.  In  that  case 
the  illicit  relations  were  in  1874  and  1875,  the  second  mar- 
riage in  1880,  and  the  ^*«  will  made  in  1891.    The  court  said  i 
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''The  attempt  was  made  to  show  that,  while  testator  was  Hy- 
ing with  his  first  wife,  the  proponent  entered  the  family 
circle,  and,  as  a  result  of  her  machinations,  an  estrangement 
took  place  between  the  husband  and  the  first  wife  which 
afterward  led  to  the  divorce  and  later  to  the  marriage  of 
proponent  and  testator.  As  near  as  we  can  ascertain  from 
the  meager  abstract,  the  time  to  which  this  occurrence  relates 
was  about  the  year  1874  or  1875,  and  it  would  seem  that  the 
second  marriage  took  place  in  1880,  or  perhaps  later.  While 
it  is  unwise  to  lay  down  any  hard-and-fast  rule  respecting 
the  time  to  which  this  class  of  testimony  must  relate,  we  are 
of  opinion  that,  under  the  facts  of  this  case,  these  circum- 
stances were  entirely  too  remote  to  be  brought  within  the 
category  of  evidence  tending  to  establish  undue  influence." 

And  80,  too,  in  Batchelder  v.  Batchelder,  139  Mass.  1,  29  N. 
B.  61,  that  court  thus  states  the  rule:  "The  testimony  offered 
to  show  what  the  relations  between  the  testator  and  his  wife 
were  eight  or  nine  years  before  the  will  was  made  relates  to 
a  period  so  remote  that  the  court  could  properly  exclude  it." 

We  are  of  opinion  that  this  evidence  was  too  remote  to  be 
of  probative  force  in  this  cause.  Another  question  pertaining 
to  this  class  of  testimony  will  be  discussed  under  the  question 
of  undue  influence. 

2.  We  will  take  the  question  of  mental  incapacity  next, 
although  the  statement  of  facts  leaves  but  little  room  for 
discussion.  The  only  thing  which  is  urged  under  the  proof 
is  that  the  testator  in  1880,  nine  years  prior  to  the  execution 
of  the  will,  had  an  insane  delusion  that  he  was  to  be  injured 
by  his  first  wife  and  her  relatives,  and  further,  that  he  enter- 
tained a  delusion  as  to  the  attitude  of  the  plaintiff  toward 
him.  No  pretense  is  made  that  testator  was  not  of  sound  and 
disposing  mind  at  the  execution  of  the  will  in  question 
**''  save  and  except  these  alleged  delusions.  Testator  was  in 
the  prime  of  life  and  in  active  business  pursuits.  His  business 
interests  were  varied,  and  his  management  thereof  successful. 
His  business  judgment  was  good,  aa  practically  all  the  wit- 
nesses testify.  He  had  vigor  of  will  power,  although  mild  in 
disposition  and  disposed  to  get  along  smoothly  with  his  fellow- 
man.    He  was  about  fifty  years  of  age  and  in  good  health. 

Now,  as  to  these  alleged  delusions.  There  is  no  such  thing 
as  a  delusion  founded  upon  facts.  It  is  a  mental  conception 
in  the  absence  of  facts.  If  the  idea  entertained  has  for  a 
basis  anything  substantial,  it  is  not  a  delusion.  There  may  be 
a  misjudgment  of  facts  or  there  may  be  an  accentuated 
opinion  founded  upon  insufficient  facts,  but  not  a  delusion, 
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Tising  to  the  dignity  of  mental  aberration.  As  to  the  con- 
spiracy of  his  former  wife  and  her  relatives  and  friends 
forming  a  plot  in  the  east  to  do  him  bodily  injury,  it  cannot 
be  said  that  this  was  a  delusion  in  face  of  the  facts.  His 
brother  had  written  him  sufficient  facts  to  remove  his  views 
from  the  realm  of  delusions.  In  addition,  his  brother  had 
written  him  that  Mrs.  Hadley  was  writing  the  history  of  his 
wift  at  Adrain,  New  York,  which  she  would  mail  him.  He 
did  get  such  letter  and  grew  nervous  and  turned  pallid  as  he 
handed  it  to  the  servant  to  read.  He  had  them  arrested  and 
upon  trial  before  a  jury  they  were  convicted.  Up<Hi  appeal 
being  taken  it  is  true  the  ease  was  dismissed  by  the  prosecuting 
officer,  but  the  officer  testified  in  this  case,  and  says  that  it 
was  dismissed  without  the  consent  of  deceased,  and  that  de- 
ceased was  angry  when  he  found  that  the  case  had  been 
dismissed.  The  prosecuting  attorney,  explaining  his  action, 
said  that  there  were  one  hundred  and  fifty  witnesses  in  the 
case  from  Parkville,  most  of  whom  were  favorable  to  the 
views  entertained  by  testator,  but  that  he  concluded  that 
inasmuch  as  Hadley,  one  of  the  defendants,  had  already  been 
confined  in  jail  for  six  months,  he  had  been  sufficiently 
punished,  ^^^  and  that  it  was  of  doubtful  propriety  to  try  to 
convict  the  woman,  and  he  therefore  of  his  own  motion  dis- 
missed the.  case.  So  that  there  was  sufficient  in  substance  to 
eliminate  the  question  of  a  delusion.  In  fact,  plaintiff's  wit- 
ness, Kahn,  said  that  not  only  did  deceased  believe  the  matter 
to  be  true,  but  the  people  generally  in  Parkville  so  believed, 
so  that  if  testator  was  suffering  from  a  delusion,  many  of  the 
citizens  of  Parkville  were  likewise  suffering.  Nor  were  the 
views  he  entertained  as  to  the  hostile  attitude  of  the  son 
wholly  imaginary,  as  the  statement  of  facts  shows. 

The  rule  as  to  what  constitutes  an  insane  delusion  is  thus 
expressed  by  1  Underbill  on  Wills,  section  94,  page  126: 
"Thus  the  fact  that  the  testator  believed  that  his  relatives 
have  ill-treated  him,  or  that  they  are  inimical  to  him  and  have 
conspired  to  defraud  him,  and  for  that  reason  leaves  his  prop- 
erty to  strangers,  does  not  constitute  an  insane  delusion, 
unless  it  appears  that  his  belief  was  wholly  without  any  basis 
whatever,  and  that  the  testator  obstinately  persisted  in  it 
against  all  argument  which  may  have  been  employed  to  dis- 
suade him.  If  there  are  any  facts,  however  little  evidential 
force  they  may  possess,  upon  which  the  testator  may  in 
reason  have  based  his  belief,  it  will  not  be  an  insane  delusion, 
though  on  a  consideration  of  the  facts  themselves  his  belief 
may  seem  illogical  and  foundationless  to  the  court;  for  a  will. 
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it  is  obyious/is  not  to  be  overturned  merely  because  the 
testator  has  not  reasoned  correctly":  See,  also,  SttQl  v.  StuU 
(Neb.),  96  N.  W.  196;  Banchens  v.  Davis,  229  111.  557,  82  N. 
E.  365;  Scott  V.  Scott,  212  lU.  597,  72  N.  B.  708. 

In  the  Stull  case  (Neb.),  96  N.  W.  196,  the  court  says: 
''No  belief  that  has  any  evidence  for  its  basis  is  in  law  an 
insane  delusion." 

In  Sayre  v.  Trustees  of  Princeton  University,  192  Mo.  95, 
90  S.  W.  787,  this  court  quotes  with  approval  the  above  lan- 
guage from  the  Stull  case. 

»*»  In  the  case  of  Scott  v.  Scott,  212  111.  597,  72  N.  E.  708, 
it  is  said:  ''An  insane  delusion  is  a  belief  in  something  im- 
possible in  the  nature  of  things  or  impossible  under  the  cir- 
cumstances surrounding  the  a£9icted  individual,  and  which 
refuses  to  yield  either  to  evidence  or  reason."  This  language 
was  quoted  and  approved  in  the  later  case  of  Bauchens  v. 
Davis,  229  111.  557,  82  N.  E.  365,  which  case  has  some  features 
similar  to  the  case  at  bar.  In  the  Bauchens  case  the  children 
had  sided  with  their  mother  in  a  divorce  suit,  after  which 
the  father  entertained  the  idea  that  they  were  against  him 
and  willed  practically  all  his  property  to  a  stranger.  The  will 
was  upheld  and  his  idea  as  to  his  children  were  held  not  in- 
sane delusions  because  founded  upon  facts. 

Under  the  facts  in  this  case  there  was  no  sufficient  evidence 
to  establish  an  insane  delusion,  and  with  this  eliminated  there 
is  absolutely  nothing  upon  which  to  submit  the  issue  of  mental 
incapacity  to  the  jury.  The  peremptory  instruction,  in  so 
far  as  this  branch  of  the  case  was  concerned,  was  properly 
given. 

3.  (a)  Going,  then,  to  the  question  of  undue  influence, 
how  stands  the  case  Y  No  attempt  is  made  to  show  undue  in- 
fluence upon  the  part  of  any  of  the  beneficiaries,  save  and 
except  the  wife.  The  fact  that  the  wife  is  the  chief  beneficiary 
in  the  husband's  will  raises  no  presumption  of  undue  in- 
fluence. The  law  is  concisely  stated  by  Mr.  Underbill  thus : 
''The  fact  that  a  man  bequeaths  his  estate  to  his  wife,  ex- 
cluding his  children,  his  father  or  other  relations,  is  absolutely 
immaterial  upon  the  question  of  undue  influence.  The  silent 
influence  of  affection  and  respect,  augmented  by  the  tender 
and  kindly  attentions  of  a  faithful  spouse,  cannot  be  regarded 
as  in  any  sense  undue.  Nor  will  the  fact  the  wife  by  solicita- 
tion, or  even  by  urgent  importunity,  procures  for  herself  all 
her  husband's  property,  or  a  larger  share  than  he  devises  to 
others,  raise  a  presumption  of  law  that  the  husband's  will  was 
procured  ^^^  by  undue  influence  exerted  by  her,  or  that  his 
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mind  did  not  act  freely  in  preparing  it It  will  not  be 

presumed,  because  a  wife  has  ample  opportunity  to  exert  an 
influence  which  may  be  undue,  that  she  has  in  fact  done  so. 
Nor  will  any  presumption  of  undue  influence  arise  from  the 
fact  that  the  wife  advised  her  husband  in  his  business  affairs 
and  guided  him  through  many  difiSculties,  and  at  one  time 
advised  or  requested  him  to  make  a  will  in  her  favor": 
1  Underbill  on  Wills,  sec.  147.  Our  court  has  long  followed 
this  rule:  Rankin  v.  Rankin,  61  Mo.  295;  McFadin  v.  Catron, 
138  Mo.  197,  38  S.  W.  932,  39  S.  W.  771 ;  Myers  v.  Hauger, 
98  Mo.  433,  11  S.  W.  974;  Jackson  v.  Hardin,  83  Mo.  175; 
Mays  V.  Mays,  114  Mo.  536,  21  S.  W.  921.  Of  course,  if  the 
husband  was  of  weak  mental  capacity  and  the  wife  transcended 
the  limit  of  the  rule  and  attempted  to  foist  upon  a  weak  and 
diseased  mind  a  will  of  her  own  dictation,  then  a  different 
question  would  be  presented.  But  such  is  not  this  case. 
There  is  some  feeling  shown  to  have  existed  between  the  wife 
and  the  plaintiff  herein,  but  in  the  evidence  there  is  founda- 
tion for  it.  It  is  not  shown  that  she  ever  mentioned  the  mak- 
ing of  a  will  to  the  husband,  but,  on  the  contrary,  it  is  shown 
that  she  did  not  know  of  it  for  some  time  afterward.  Under 
all  the  evidence  the  will  was  dictated  by  the  testator.  The 
wife  was  not  present  when  it  was  executed.  For  years  the 
husband  kept  this  will,  with  ample  opportunity  and  mental 
capacity  to  change  it,  but  did  not.  On  the  other  hand,  he 
talked  of  it  and  was  satisfied  with  its  terms.  The  attempt  to 
show  undue  influence  in  the  procuration  of  this  will  fell  far 
short  of  the  quantum  of  evidence  required  of  one  who  has 
this  burden  in  a  contest  of  a  will. 

(b)  Referring  again  to  the  excluded  evidence,  and  con- 
ceding its  admissibility,  still  there  would  be  no  case  for  the 
plaintiff.  The  evidence  is  all  in  the  record  by  way  of  deposi- 
tions, and  if  we  held  it  relevant  and  proper,  we  could  consider 
it  as  admitted  and  pass  upon  ^^^  the  case  upon  its  merits 
without  retrial.  The  only  purpose  of  this  evidence  is  to  show 
undue  influence,  and  wherever  such  evidence  has  been  ad- 
mitted the  courts  have  always  held  that  it  must  be  followed 
by  acts  of  undue  influence  after  the  marriage.  Such  was  not 
shown  here.  Counsel  for  plaintiff  overlooks  the  definition  of 
undue  influence  as  that  term  is  applied  to  a  wife. 

The  weight  of  authority  seems  to  be  to  the  effect  that  even 
where  a  person  of  sound  and  disposing  mind  makes  a  will  in 
favor  of  a  mistress  or  to  one  with  whom  his  relations  have 
been  meretricious,  yet  there  is  no  presumption  of  undue  in- 
fluence.   In  the  notes  to  the  case  of  In  re  Hess'  Will,  31  Am 
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St.  Bep.  677,  the  learned  annotator,  after  reviewing  the  cases, 
says:  "As  long  as  the  absolute  power  of  testamentary  dis- 
position is  conceded,  and  the  owner  of  property  is  allowed 
to  dispose  of  it  to  whomsoever  he  pleases,  and  for  such  reasons 
as  to  him  shall  seem  adequate,  his  right  to  make  a  bequest 
to  one  with  whom  his  relations  have  been  meretricious  must  be 
admitted,  even  though  it  be  further  conceded  that  the  bequest 
was  made  because  of  these  relations.  Nor  can  the  existence 
of  those  relations  create  a  presumption  of  undue  influence, 
and  impose  upon  the  beneficiary  the  burden  of  disproving  the 
exercise  of  such  influence.'' 

In  the  very  recent  case  of  Weston  v.  Hanson,  212  Mo.  248, 
111  S.  W.  44,  a  case  where  after  a  divorce  from  his  wife  in 
the  trial  of  which  the  children  took  the  part  of  the  mother, 
the  testator  made  a  will  to  his  mistress,  this  court,  after  re- 
viewing the  case,  said : 

''These  cases  are  all  answered  by  the  evidence  in  the  case 
at  bar,  which  does  not  show  that  the  defendant  was  present 
at  the  time  of  the  execution  of  the  will.    Nor  does  it  show 
that  she  ever  knew  that  it  was  about  to  be  executed,  or  that 
she  had  any  conversation  with  the  testator  in  regard  to  it 
before  its  execution ;  but  it  does  show  that  the  testator  was  a 
man  of  intelligence,  ?**  a  shrewd  business  man,  who  had 
occupied  prominent  positions,  and  that  he  was  a  man  of  flne 
physique  and  of  strong  will  power;  that  he  went  alone  to  his 
attorney  and  employed  him  to  prepare  his  will,  gave  him 
full  and  explicit  directions  as  to  how  he  wished  to  dispose 
of  his  property,  also  the  names  and  places  of  residence  of 
each  of  his  children,  and  was  at  that  time  in  possession  of 
all  his  mental  faculties ;  and  it  is  only  in  the  absence  of  some 
one  or  more  of  these  conditions  that  the  authorities  which 
we  have  referred  to,  except  Dean  v.  Negley,  41  Pa.  312,  80 
Am.  Dec.  620,  and  McClure  v.  McClure,  86  Tenn.  173,  6  S. 
W.  44,  have  held  that  a  presumption  of  undue  influence  arises 
from  meretricious  relations  existing  between  the  donor  and 
the  donee.    Dean  v.  Negley,  41  Pa.  312,  80  Am.  Dec.  620,  has 
been  overruled,  or  its  holding  modified,  by  subsequent  cases 
in  the  same  court,  and  this  court  and  the  St.  Louis  court  of 
appeals  declined  to  foUow  it:  Sunderland  v.  Hood,  13  Mo. 
App.  232.    Besides,  such  an  inference  should  not  be  drawn 
from  the  evidence  relating  to  the  relations  which  existed  be- 
tween the  testator  and  the  devisee  in  the  case  at  bar,  in  the 
abs&Qce  of  proof  that  Mary  Hanson  'exerted  her  influence  in 
the   procuration  of  the  will':  Arnault  v.  Arnault,  52  N.  J. 
Eq.  801,  31  Atl.  606 ;  Dickie  v.  Carter,  42  111.  376. 
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"The  presumption  is  in  favor  of  the  theory  that  the  will 
expresses  the  purpose  and  intention  of  the  testator.  'With- 
out proof  that  a  mistress  influenced  a  testator  directly  in 
procuring  a  will  in  her  favor,  it  cannot  be  inferred  from 
their  relations  that  she  secured  an  influence  over  him  which 
she  would  naturally  and  improperly  exert  to  advance  her 
interest':  Middleton's  WiU,  68  N.  J.  Eq.  584,  59  AtL  454; 
Monroe  v.  Barclay,  17  Ohio  St.  302,  93  Am.  Dec.  620 ;  Matter 
of  Mondorf,  110  N.  Y.  450,  18  N.  E.  256.  The  law  as  an- 
nounced  in  Middleton's  Will,  68  N.  J.  Eq.  584,  59  AtL  454, 
is,  as  we  understand  it,  the  law  of  this  state  as  declared  in 
Sunderland  v.  Hood,  13  Mo.  App.  232,  and  Sunderland  v. 
Hood,  84  Mo.  293,  and  to  whidi  we  adhere. ' ' 

'^^^  In  the  case  at  bar  the  testator  was  fully  as  capable  of 
maldng  a  will  as  was  the  testator  in  the  Weston  case,  supra. 
There  is  also  the  absence  of  any  direct  influence  in  the 
procuration  of  this  will,  as  was  in  the  Weston  case.  So 
that  even  if  all  this  mass  of  testimony  covering  the  period 
of  from  1876  to  1881  had  been  admitted,  without  something 
more,  it  would  have  been  insufficient  to  authorize  the  sub- 
mission of  the  case  to  a  juiy.  The  court  should  never  permit 
a  case  to  go  to  a  jury  if  such  court  is  satisfied  that  under  all 
the  evidence  a  verdict  for  the  plaintiff  should  not  be  per- 
mitted  to  stand.  We  are  cited  by  counsel  to  the  recent  ease 
of  Mowry  v.  Norman,  204  Mo.  173,  103  S.  W.  15,  on  the 
question  that  this  cause  should  have  been  submitted  to  the 
jury.  Counsel  misjudge  that  case  in  undertaking  to  apply 
it  here.  In  that  case  facts  were  in  evidence  which  showed  a 
fiduciary  relation  between  testator  and  the  ohief  beneficiary. 
Physical  infirmities  were  shown,  and  we  held  that  proof  of 
the  fiduciary  relation  raised  a  presumption  of  undue  in* 
fluence,  and  it  was  for  the  jury  to  say  whether  this  presump- 
tion had  been  overcome  by  the  evidence  of  defendants.  In 
the  case  at  bar  there  is  no  presumption  of  undue  influence, 
but,  on  the  other  hand,  the  burden  was  on  plaintifl?  to  show 
it.    Failing  to  carry  that  burden  his  case  must  fail. 

Full  research  of  this  voluminous  record  and  of  the  ques- 
tions presented  leads  us  to  the  conclusion  that  the  trial  court 
committed  n^  error  in  directing  the  verdict  for  defendants. 
The  judgment  is  affirmed. 

All  concur,  except  Woodson,  J.,  not  sitting. 


ItiMne  Delfuions  are  diseuased  in  the  note  to  People  ▼.  Hnberty  fS 
Am.  St.  Bep.  80.  An  insane  delusion  mnst  be  fneb  an  aberration  ss 
indicates  an  unsound  and  deranged  condition  of  the  mental  facultica 
aa  diatinguished  from  the  mere  belief  in  the  existence  or  nonexiflt- 
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tnee  of  certain  supposed  facts  or  phenomena  based  npon  some  sort 
of  evidence.  A  belief  which  results  from  a  process  of  reasoning^  from 
evidence,  however  imperfect  the  process  may  be  or  illogical  the  con- 
clusion, is  not  an  insane  delusion:  Owen  v.  Crumbaugh,  228  111.  380, 
119  Am.  Si.  Rep.  442.  And  to  avoid  a  will  because  the  testator  en- 
tertained a  delusion,  the  delusion  must  be  an  insane  delusion,  and 
the  will  must  be  the  product  thereof:  Johnson  ▼.  Johnson,  105  Md. 
81,  121  Am.  St.  Rep.  570. 

Where  a  Testator  Makes  a  WiU  in  favor  of  his  mistress  to  the  ex- 
clusion of  his  relatives,  this  alone  seems  insufficient  to  raise  a  pre- 
sumption that  the  will  was  the  result  of  an  undue  influence  exerted 
by  her:  Saxton  v.  Erumm,  107  Md.  393,  126  Am.  St.  Rep.  393;  In  re 
Shell's  Estate,  28  Colo.  167,  89  Am.  St.  Rep.  181;  note  to  In  re  Hess' 
Will,  31  Am.  St.  Rep.  677. 


STEWART  V.  JONES. 

[219  Mo.  614,  118  S.  W.  1.] 

EQTTITABLB  PARTITION  or  Suit  to  Terminate  Tnut. — ^Where 
the  result  sought  and  actually  attained  in  a  suit  is  partition  among 
the  life  tenants  and  remaindermen  named  in  a  will,  the  proceeding, 
aHhough  the  word  "partition"  is  not  used  therein,  will  be  regarded 
as  one  for  equitable  partition,  and  not  one  for  the  termination  of  the 
executor's  power  to  sell  or  the  execution  of  a  trust  putting  the  bene- 
ficiaries in  possession  of  their  respective  interests  in  the  corpus  of 
the  trust  estate,     (p.  605.) 

EQUITABLE  PARTITION  Contrary  to  Intention  of  Testator. — 
A  statutory  provision  that  no  partition  of  devised  land  shall  be  made 
contrary  to  the  intention  of  the  testator  expressed  in  his  will  ap- 
plies to  equitable  partitions  as  well  as  to  those  strictly  legal,  (pp. 
606,  608.) 

EQUITT— Its  Relation  to  the  Law. — While  equity,  in  a  gen- 
eral way,  is  defined  as  ''a  correction  of  the  law  where  by  reason  of 
its  universality  it  is  deficient,"  yet  there  is  between  them  such  comity 
that,  on  the  one  hand,  the  law  is  frequently  enlarged  and  enriched 
by  borrowing  equitable  principles,  and,  on  the  other,  the  maxim  that 
equity  follows  the  law  has  play  in  arriving  at  just  endq  in  the  admin- 
istration of  justice,     (p.  606.) 

WILL. — The  Intention  of  the  Testator,  not  from  one  but  all 
the  words,  not  from  one  but  the  four  corners  of  the  instrument,  is  the 
touchstone  of  judicial  interpretation  of  a  will.     (p.  608.) 

WILL. — In  Oetting  at  the  Intention  of  a  Testator  and  giving 
effect  to  his  intendment,  a  court,  called  upon  to  interpret  a  will,  puts 
itself  as  nearly  aa  may  be  in  his  environment,  stands  in  his  shoes,  and 
looks  with  his  perspective  through  his  eyes.     (p.  608.) 

PABTITION  Contrary  to  Provisions  of  WiU. — Where  a  testator 
gives  to  his  widow  for  life  the  homestead  on  the  outskirts  of  a  grow- 
ing town,  and  directs  its  sale  at  her  death  and  a  division  of  the 
proceeds  among  his  daughters  and  nieces,  it  cannot  be  said  that  his 
sole  purpose  is  to  provide  a  home  for  the  widow,  and  partition  will 
not  be  decreed  in  her  lifetime,  although  she  has  parted  with  the 
home.     (p.  609.) 
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INJtniOTIOM'« — ^A.  Fnrtber  Suit  XnTolyfliig  the  IMupnftaaUm 
of  a  WUl,  when  there  have  already  been  three,  shonld  not  1>e  en- 
joined, if  the  interpretation  presents  a  dUficnlt  question  and  the 
parties  are  aetin^  in  good  faith.  Some  latitade  should  be  allowed 
counsel  in  proceeding  on  diiferent  hjrpotheses  and  theories,    (p.  612.) 

D.  D.  Dng^ins  and  Webster  Gordon,  for  the  appellants. 

E.  W.  Hinton,  for  the  respondent 

•**  LAMM,  P.  J.  Prom  a  decree,  executing  and  terminat- 
ing an  alleged  trust  under  a  will  determining  the  interests  of 
certain  parties  in  the  corpus  of  the  alleged  trust  estate  (con- 
sisting of  a  homestead  tract) ,  finding  that  the  land  could  not 
be  divided  and  allotted  in  kind  equitably,  and  decreeing  a 
sale  by  a  special  commissioner  and  a  division  of  the  proceeds, 
certain  defendants  appeal. 

There  is  little  or  no  dispute  on  the  facts.  Questions  made 
here  arise  on  the  law  applicable  to  those  facts. 

Attending  to  the  case  made,  it  is  this : 

In  1891  Patrick  Henry  Jones  died  testate,  a  resident  of 
Boone  county,  seised  of  a  considerable  estate  in  lands  and 
chattels,  leaving  a  widow  (a  second  wife)  and  one  daugfhter 
(Cora  N.),  by  a  former  marriage,  surviving  him.  Cora  inter- 
married with  the  codefendant,  Ed.  B.  Tillery,  and  one  child 
was  bom  of  this  marriage  after  Patrick's  death,  to  wit,  the 
defendant  Mary,  now  an  infant.  The  will  of  Patrick 
nominated  his  brother,  Aquilla  H.  Jones,  as  executor,  who 
qualified  and  took  on  himself  the  burden  of  administration. 
^^  He  is  impleaded  as  a  defendant  under  the  name  of  A. 
H.  Jones.  Patrick  left  surviving  him  certain  nieces  and 
nephews,  the  children  of  two  married  sisters,  Mrs.  Carson  and 
Mrs.  Murray.  As  presently  seen,  the  Murray  children  have  a 
contingent,  the  Carson  children  had  a  vested,  interest  in 
Patrick's  homestead.  The  Murrays  are  made  defendants,  but 
we  cannot  make  out  that  they  answered  or  took  any  part  in 
the  trial,  nor  do  they  prosecute  an  appeaL 

Patrick's  will  was  probated  in  common  form  in  1891  in 
the  probate  court  of  Boone  county.  No  contest  of  it  was  ever 
made.  After  providing,  in  item  1,  that  he  desired  to  be  buried 
by  the  side  of  his  first  wife  and  children  .at  Mount  Zion 
Church  in  Boone  county,  item  2  reads: 

"I  devise  to  my  beloved  wife,  Eliza  K.  Jones,  the  home- 
stead upon  which  I  now  live  consisting  of  52  60/100  acres,  and 
being  situated  immediately  west  of  the  corporate  limits  of  the 
town  of  Columbia,  Missouri,  to  have  and  to  hold  the  same 
during  her  natural  life.    This  devise  is  in  lieu  of  and    in 
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ateolnte  bar  and  disdiarge  of  her  right  of  dower  in  all  my  real 
estate." 

After  proyiding  in  item  3  that  two  thousand  doUara  be  paid 
Eliza  by  his  executor,  and  that  said  sum  and  certain  apecifio 
chattels  are  bequeathed  to  her  in  absolute  bar  and  discharge 
of  her  dower  in  his  personal  property,  item  4  reads: 

''I  direct  that  at  the  death  of  my  said  widow,  Eliza  E. 
Jones,  my  executor  shall  sell  the  aforesaid  homestead  at  public 
Tendue,  at  the  courthouse  door  in  the  said  town  of  Ck>lumbia, 
after  giving  such  notice  of  said  sale  as  the  law  requires  in 
sales  of  real  estate  under  deeds  of  trust  with  power  of  sale, 
and  after  paying  the  expenses  of  sale,  the  proceeds  thereof 
shall  be  divided  equally  per  capita  between  my  daughter,  Mrs. 
Cora  N.  TiUery  and  the  children  of  my  sister,  Mrs.  Louisa 
Carson.  In  the  event  that  my  said  ^'^  daughter  shall  have 
died  prior  to  the  distribution  of  the  proceeds  of  said  sale,  then 
her  share  therein  shall  descend  to  her  bodily  heirs,  if  any 
survive  her,  and  if  she  shall  have  died  without  bodily  heirs 
surviving  her,  then  her  aforesaid  share  shall  descend  and  be 
equally  divided  between  the  children  of  my  sister,  Mrs.  Eliza- 
beth Murray." 

After  bequeathing  to  the  trustees  of  the  Methodist  Episcopal 
Church,  South,  at  Columbia  one  thousand  dollars  in  trust  for 
the  benefit  of  superannuated  ministers  and  their  widows  and 
orphans,  within  the  jurisdiction  of  the  conference  to  which 
the  Columbia  church  belonged  at  the  time,  and  directing  it  to 
be  loaned  and  the  income  used  (under  certain  safeguards)  as 
indicated,  item  6  reads: 

''I  devise  and  bequeath  to  my  beloved  daughter,  Mrs.  Cora 
N.  Tillery,  all  the  residue  of  my  estate,  real,  personal  and 
mixed,  to  have  and  to  hold  the  same  absolutely  in  fee  simple." 
The  widow  elected  to  take  under  the  wUl,  and,  in  1899,  the 
executor  having  made  final  settlement  of  his  accounts,  distribu- 
tion and  his  discharge  were  ordered  by  the  probate  court 

Patrick's  widow  continued  to  reside  on  the  homestead  until, 
finally,  contracting  a  second  marriage  with  D.  B.  Vivion,  she 
moved  away  and  for  several  years  the  premises  were  rented 
ont  at  an  annual  rental  of  four  hundred  dollars. 

On  March  13,  1905,  Mrs.  Vivion  quitclaimed  her  interest 
in  the  homestead  to  the  plaintiff,  Stewart,  in  consideration  of 
five  dollars  and  "other  considerations" — ^the  "other  con- 
siderations" being  his  agreement  to  pay  her  an  annuity  of 
three  hundred  and  sixty  dollars.  A  few  days  before  her  deed, 
Stewarty  who  is  a  real  estate  dealer,  acquired  the  interests  of 
the  Canon  children  under  item  4  of  the  wilL    Their  deed  by 
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apt  narrations  refers  tQ  the  Mdll,  and  recites  that  grantors 
sell  their  interests  in  the  homestead,  describing  it,  to  Stewart 
for  five  thousand  dollars,  paid  ***  them  by  him.  It  not  only 
grants,  bargains  and  sells  their  right,  title  and  interest  to 
the  described  homestead,  but  has  this  clause: 

"And  for  said  consideration  we  do  further  assign,  transfer 
and  set  over  unto  the  said  John  A.  Stewart  all  our  interest 
in  and  to  the  proceeds  of  said  real  estate,  in  the  event  of  a 
sale  thereof  by  the  executor  or  under  the  provisions  of  said 
will  and  do  authorize  and  empower  him  to  have,  demand, 
collect  and  receive  and  receipt  for  all  the  proceeds  of  said 
real  estate  in  the  event  of  such  sale,  that  may  be  due  us  or 
either  of  us,  so  that  said  John  A.  Stewart  shall  by  these 
presents  be  invested  with  any  title  that  we  may  have  to  said 
real  estate  and  be  substituted  to  all  our  right,  title  and  in- 
terest in  the  proceeds  of  the  sale  of  the  said  real  estate  in 
the  event  the  same  shall  be  sold  under  the  terms  of  said 
will." 

It  stands  conceded  that  there  are  five  of  the  Carson  children. 
Under  the  per  capita  clause  in  the  will  these  children  would 
share  in  the  proceeds  with  Cora  in  the  proportion  of  five  to 
one. 

Stewart  put  the  Vivion  deed  on  record  on  May  31,  1905, 
and  the  Carson  deed  shortly  before.  We  infer  these  several 
deeds  were  part  and  parcel  of  the  same  transaction.  He  owns 
land  adjacent  to  the  homestead  and  is  exploiting  his  holdings 
on  the  markets  as  residence  property,  laid  out  in  lots  and 
blocks,  streets  and  alleys,  and  is  selling  to  purchasers. 

At  the  death  of  Patrick,  his  homestead  was  worth  from 
eight  to  nine  or  ten  thousand  dollars.  At  the  time  of  the 
trial,  the  residence  parts  of  Columbia  having  shoved  on  west, 
the  homestead  is  now  partly  in  the  city  limits  and  is  about 
to  be  taken  in  wholly,  and  has  increased  in  value  to  twenty 
thousand  dollars  or  upward.  Some  real  estate  experts  gave 
it  as  their  opinion  at  the  trial  that  certain  favored  parts  of  it 
***  were  worth  so  much  as  one  thousand  dollars  per  acre, 
and  that  certain  other  parts  were  depreciated  by  a  ravine  and 
the  proximity  of  a  cemetery.  These  gentlemen  also  hazarded 
an  opinion  that  the  land  was  not  susceptible  of  division  in 
kind  without  serious  detriment  to  the  parties  in  interest,  and 
that  the  present  real  estate  market  at  Columbia  bid  fair  to 
result  in  a  good  sale  if  the  tract  was  put  on  the  block  at 
public  vendue. 

Going  back  a  little  before  her  sale  to  Stewart,  Mrs.  Vivion 
commenced  a  suit  in  the  Boone  circuit  court  against   the 
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executor  of  Patrick's  will  and  the  Tillerys,  the  Murrays,  and 
the  Carson  children — ^her  petition  in  two  counts.  By  the  first 
she  pleads  the  terms  of  Patrick's  will,  that  she  had  accepted 
it,  and  had  intermarried  with  Vivion.  Her  petition  then  puts 
her  counsel's  construction  on  the  meaning  of  the  will,  viz., 
that  testator  intended  thereby  to  give  her  a  life  estate  in  the 
homestead  and  to  devise  the  remainder  over  in  two  parts, 
one  to  the  Carson  children  and  the  other  to  his  daughter, 
Cora,  or  (in  case  of  her  death)  to  her  daughter,  Mary,  or 
(in  case  of  Mary's  death)  to  the  Murray  children;  that  there 
was  no  child  bom  to  Cora  at  testator's  death  but  that  Mary 
was  bom  since;  that  there  was  doubt  in  defendants'  minds, 
and  in  would-be  purchasers,  as  to  whether  the  intent  of  the 
will  was  as  alleged  by  plaintiff,  and  as  to  whether  the  real 
estate  could  be  sold ;  wherefore,  plaintiff  prayed  that  the  will 
be  construed,  and  that  the  meaning  and  legal  effect  of  it  be 
decreed  to  be  as  alleged  by  her. 

A  second  count  alleges  that  plaintiff  holds  a  life  estate  in 
the  homestead,  and  that  defendants  own  the  remainder  over 
in  that  tract  as  tenants  in  common;  that  the  land  cannot  be 
partitioned  in  kind  and  a  partition  and  sale  is  prayed. 

To  the  first  count,  a  demurrer  was  interposed  on  the  grounds 
that  plaintiff  had  no  legal  capacity  to  sue,  that  the  petition 
did  not  state  facts  sufficient  ^^'^  to  constitute  a  cause  of  action. 
The  second  count  for  partition  was  demurred  to  on  the  ground 
that  it  appeared  that  partition  is  contrary  to  the  intention  of 
the  testator  as  evidenced  by  his  will. 

Presently,  the  demurrer  was  sustained  and  leave  was 
granted  to  amend.  Presently,  on  the  17th  of  January,  1905, 
in  vacation,  the  cause  was  dismissed  by  plaintiff  and  the  costs 
paid. 

Such  was  the  end  of  the  first  suit. 

On  the  fifth  day  of  May  following,  Mr.  Stewart,  having 
acquired  the  interests  of  the  widow  Vivion  and  the  Carson 
children,  commenced  a  new  suit  in  partition  against  the  same 
parties,  omitting  the  Carsons.  His  petition  pleaded  the  terms 
of  the  will  in  haec  verba,  but  through  his  learned  counsel,  Mr. 
Hinton,  he  put  his  own  construction  on  that  will  and  pleaded 
its  intendment  as  got  at  by  that  construction,  viz. :  After  con- 
ventional averments,  it  is  alleged  that  the  homestead  was  de- 
vised to  Patrick's  widow  for  her  natural  life,  with  remainder 
over  in  shares  per  capita  to  his  daughter,  Cora,  and  the 
Carson  children;  that,  at  the  death  of  the  widow,  the  will 
provides  that  the  executor  shall  sell  the  land  and  divide  the 
proceeds^  per  capita,  between  Cora  and  the  Carson  children, 
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but  that  if  Cora  die  prior  to  the  distribntioiiy  then  her  share 
descended  to  the  heirs  of  her  body  surviving  her,  and,  in  de- 
fault of  surviving  heirs,  then  to  the  Murray  children.  After 
other  conventional  allegations,  the  petition  avers  that  the  five 
Carina  took  an  undivided  interest  of  one-sixth  each  as  taiants 
in  common  in  remainder,  and  that  Cora  was  tenant  in  oonmum 
in  remainder,  owning  an  undivided  one-sixth  interest  for  her 
life,  with  remainder  over  to  the  heirs  of  her  body,  and,  in 
default  of  such  heirs  surviving,  then  to  the  Murray  children. 
Alleging  that  plaintiff  had  acquired  the  interests  of  the 
widow  and  the  Carson  children  by  conveyance,  the  pleader 
next  averred  that  plaintiff  owned  the  life  estate  ^^^  of  the 
widow  and  an  estate  in  fee  simple  in  and  to  the  undivided 
five-sixths  of  the  homestead,  and  that  Cora  owned  an  un- 
divided one-sixth  in  remainder,  subject  to  the  conditions  afore- 
said ;  that  partition  in  kind  could  not  be  made  without  great 
prejudice  to  the  interest  of  all  parties,  wherefore  i>artition 
was  prayed  with  a  sale  and  a  division  of  the  proceeds,  af t^ 
paying  costs  and  expenses. 

Such  proceedings  were  had  in  the  second  suit  that  issue  was 
joined  by  answers  setting  up  the  terms  of  the  will  as  an  in- 
superable obstacle  in  the  road  to  partition.  Thereupon  plain- 
tiff, on  June  15,  1905,  filed  his  amended  petition,  averring, 
among  other  things,  that  the  Carson  heirs  ''became  the  owners 
at  law  and  in  equity  of  an  undivided  one-sixth  each  of  said 
tract  of  land  as  tenants  in  common  in  remainder,"  subject 
to  the  widow's  life  estate;  that  the  defendant,  Cora,  by  the 
will  ''took  and  became  the  owner  in  law  and  in  equity  of  an 
undivided  one-sixth  of  said  tract  of  land  as  tenant  in  common 
in  remainder,  though  whether  for  her  life  only  with  contin- 
gent remainder  to  the  heirs  of  her  body,  or  in  fee  upon  condi- 
tion, the  plaintiff  is  not  advised."  The  prayer  of  the 
amended  petition  was  that  the  court  determine  the  respective 
interests  of  the  parties  and  make  partition,  and  that  the  one- 
sixth  interest  of  Cora  in  remainder  be  assigned  and  set  off  to 
her  subject  to  the  life  estate  of  the  widow,  now  held  by  plain- 
tiff, and  if  that  could  not  be  done  without  prejudice,  that 
the  land  be  sold,  etc.,  and  "for  such  other,  further,  greater  or 
different  relief  as  the  court  may  see  proi>er  and  to  equity 
and  good  sense  may  belong." 

To  that  petition,  defendants  answered  by  refiling  their 
former  answers.  Thereupon  the  cause  was  taken  up,  evidence 
heard,  and  it  was  submitted,  the  court  taking  time  to  consider. 
Thereafter,  in  August,  1905,  the  submission  was  set  aside 
and  plaintiff  dismissed  his  action. 
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Such  was  the  end  of  the  second  suit. 
Thereafter,  a  third,  the  present,  suit  was  brought  by  plain- 
tiff against  the  Tillerys,  Jones  and  the  Hurrays.  The  petition 
sets  forth  that  Patrick  died  seised  of  the  homestead  traot« 
describing  it,  leaving  a  will ;  that  his  sole  and  only  heir  at  law 
was  Cora ;  that  he  left  a  widow,  who  married  Vivion ;  that  he 
had  five  nieces,  to  wit,  the  Carson  children,  naming  them; 
that  by  his  will,  duly  probated,  the  defendant  A.  H.  Jones 
was  appointed  executor,  who  qualified,  made  final  settlement 
and  has  been  discharged,  but  nevertheless  continued  to  claim 
some  right,  interest  or  power,  as  such  executor  in  respect  to 
the  land,  hence  he  is  made  a  party  defendant;  that  for  the 
purpose  of  providing  a  home  for  the  widow  after  his  death, 
said  Patrick,  by  his  will,  devised  the  homestead  to  her  for 
life  in  lieu  of  dower;  that  she  accepted  the  will.  Its  pro- 
visions relating  to  the  sale  of  the  homestead  on  the  death  of 
the  widow  and  the  division  of  the  proceeds  are  next  set  forth, 
with  the  averments  that  by  the  residuary  clause  testator  de- 
vised and  bequeathed  the  rest  and  residue  of  his  estate,  both 
real  and  personal,  to  Cora  "but  did  not  otherwise  devise  or 
dispose  of  the  legal  title  in  remainder"  to  the  homestead 
tract.  That  the  power  of  sale  given  by  the  will  for  the  benefit 
of  Cora  and  the  Carson  children  to  the  executor  was  given 
to  him  as  such,  strictly  in  his  capacity  as  executor  only,  and 
that,  since  his  discharge  by  the  probate  court,  he  is  without 
farther  power  or  authority  to  make  the  sale  as  by  will 
directed;  that  the  homestead  tract  lies  hard  by  the  city  of 
Columbia  on  the  west,  and  is  chiefly  valuable  for  residence 
property,  is  susceptible  of  division  in  kind  into  a  large  number 
of  building  lots  without  any  prejudice  to  the  rights  of  any 
parties  beneficially  interested ;  that  plaintiff  has  acquired  the 
life  estate  of  the  widow  by  deed  of  conveyance  and  has 
entered  into  possession;  that  by  another  conveyance  he  has 
acquired  the  interests  of  the  ®^  Carson  children  in  the  land, 
and,  by  assignment  from  them,  has  become  entitled  to  their 
respective  rights  under  said  will  to  the  proceeds  of  the  sale  of 
said  land;  that  as  grantee  and  assignee  of  the  aforesaid 
beneficiaries,  he  has  elected  and  desires  to  receive  and  take  in 
land  the  aforesaid  interests  given  by  the  will  to  the  Carson 
children,  so  far  as  they  can  be  lawfully  set  off  to  him ;  that  the 
infant  Maiy  has  some  interest  in  Cora's  share  of  the  land  and 
in  the  proceeds;  that  the  Murray  children  have  some  con- 
tingent interest  in  Cora's  share  and  in  the  proceeds  of  the  sale 
thereof;  that  Cora  objects  to  smy  division  or  sale  of  said  tract 
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of  land,  and  refuses  to  recognize  plaintiff's  rights  therein. 
The  prayer  of  the  petition  follows: 

"Wherefore  the  plaintiff  prays  the  court  by  its  proper 
decree  to  declare  that  the  defendant,  Cora  N.  Tillery,  holds 
the  legal  title  in  remainder  to  said  tract  of  land  as  heir  at 
law  and  residuary  devisee  of  the  said  Patrick  H.  Jones,  de- 
ceased, in  trust  for  the  benefit  of  this  plaintiff,  and  for  the 
legal  benefit  of  herself,  the  defendant,  Mary  Tillery,  and  the 
defendants,  Lee,  Erl  and  Henry  Murray,  and  that  the  benefi- 
cial interest  of  plaintiff  is  five-sixths  thereof,  and  that  the 
defendant,  Cora  N.  Tillery,  be  ordered  to  convey  to  the 
plaintiff  an  undivided  five-sixths  of  said  land  subject  to  said 
life  estate,  and  that  the  same  be  set  off  to  plaintiff  in  severalty 
if  the  same  can  be  done  without  prejudice  to  the  rights  of  the 
defendants,  and  if  such  division  cannot  be  made,  then  the 
court  order  a  sale  of  said  land  in  fee,  and  that  the  life  estate 
of  said  Eliza  K.  Vivion,  now  held  by  plaintiff,  be  commuted 
into  money  and  paid  over  to  him,  and  that  the  balance  of  the 
proceeds  of  sale  be  divided  between  plaintiff  and  defendants 
according  to  their  respective  interests,  and  that,  if  necessary, 
a  suitable  trustee  be  appointed  for  the  purposes  of  such  sale, 
and  the  plaintiff  prays  for  such  other,  further,  different  or 
greater  ^^^  relief  as  the  nature  of  the  case  may  require  and 
to  equity  and  good  conscience  may  belong." 

To  that  petition,  Jones,  executor,  answered,  admitting  some 
and  denying  other  allegations,  averring  that  he  has  fully 
administered  testator's  estate  "except  the  sale  of  the  afore- 
said lands  and  the  distribution  of  the  net  proceeds  thereof  in 
accordance-  with  the  provisions"  of  Patrick's  last  will  and 
testament;  that  Patrick's  widow  is  still  alive,  and  for  that 
reason  the  sale  and  distribution  cannot  be  had  now. 

The  Tillerys,  husband  and  wife,  answered,  admitting  the 
will,  its  probate,  that  Patrick  was  seised  in  fee  of  the  home- 
stead tract,  and  that  Mary  is  their  only  child.  They  deny  all 
other  averments. 

Further  answering,  they  plead  specifically  the  provisions 
of  the  will;  that  their  codefendant,  Jones,  qualified  as  ex- 
ecutor; that  Patrick's  widow  accepted  the  will;  that  the  home- 
stead tract,  by  the  terms  of  the  will,  was  to  be  sold  on  the 
death  of  the  widow  on  the  terms  mentioned  in  the  will  and 
the  proceeds  divided  by  the  executor  as  therein  set  forth; 
"that  by  reason  of  said  will,  and  by  reason  of  the  limitations, 
conditions  and  directions  of  the  said  testator  therein,  partition 
of  said  real  estate  cannot  be  made,  and  that  no  sale  of  said 
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land  can  be  made  during"  the  widow's  life;  and  that  said 
widow  is  still  alive;  wherefore,  they  pray  that  suit  abate. 

For  further  answer,  they  plead  the  two  former  suits  for 
partition  and  sale  of  the  homestead  tract.  They  allege  that 
in  the  first  suit  brought  by  the  widow  the  present  plaintiff 
had  full  knowledge  and  was  aiding,  advising  and  counseling 
the  widow  in  said  suit;  that  the  widow,  knowing  that  the 
real  estate  could  not  be  partitioned  under  the  provisions  of 
the  will,  brought  her  suit  for  the  purpose  of  vexing  and 
harassing  defendants  and  of  putting  them  to  costs  and  the 
expense  of  hiring  attorneys  and  attending  a  trial  in  the  circuit 
court  of  Boone  county  (they,  the  defendants,  ^'^^  residing  in 
Saline  county).  They  aver  that  having  bought  the  interest 
of  the  widow  after  a  demurrer  to  her  petition  was  sustained 
and  she  had  dismissed  it,  the  plaintiff  straightway  instituted 
a  second  suit  in  partition  for  the  purx>ose  of  further  vexing 
and  harassing  them,  and  afterward  did  voluntarily  dismiss 
the  same;  that  the  present  suit  followed  hard  on  the  heels 
of  the  second,  and  is  the  third  for  partition ;  that  all  said  suits, 
including  this,  were  vexatious  and  set  on  foot  willfully  to 
harass,  annoy  and  cause  trouble  to  defendants ;  that  they  have 
no  adequate  remedy  at  law  to  prevent  such  injury,  wherefore 
they  pray  an  order  restraining  plaintiff  and  all  claiming 
through  or  under  him  from  prosecuting  this  suit  or  similar 
suits  for  the  partition  of  said  land  and  for  all  proper  relief. 

The  minor,  Mary,  answered  through  her  guardian  ad  litem, 
putting  plaintiff  on  his  strict  proof. 

The  reply  was  a  general  denial  of  the  affirmative  averments 
in  the  Tillerys'  answer. 

The  facts  established  at  the  trial  are  sufficiently  indicated 
in  the  foregoing  statement.  There  was  no  evidence  tending 
to  show  that  plaintiff  aided  and  counseled  the  widow  in  her 
suit  for  partition  and  to  construe  the  will,  or-  that  he  caused 
such  suit  to  be  instituted,  or  at  that  time  had  any  present 
or  prospective  interest  in  the  subject  matter  of  the  litigation, 
or  that  he  sued  groundlessly  for  the  very  purpose  of  harassing 
defendants  and  putting  them  to  trouble  and  outlay. 

The  decree  finds  the  facts,  seriatim,  as  alleged  in  the  peti- 
tion to  be  true,  and  (inter  alia)  that  the  legal  title  in  re- 
mainder in  the  homestead  tract  descended  to  and  vested  in 
Cora  as  the  sole  heir  at  law  of  Patrick  in  trust  for  the 
beneficiaries  of  said  power  of  sale  donated  to  Jones,  executor, 
in  the  proportion  of  an  undivided  five-sixths  thereof  each  for 
the  benefit  of  the  Carson  children,  naming  them,  and  the  re- 
maining •^^  one-sixth  for  her  own  benefit  and  contingently 
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for  the  benefit  of  the  heirs  of  her  body  and  the  Murray  chil- 
dren, naming  them;  that  the  plaintiff,  Stewart,  owns  the  life 
estate  of  the  widow ;  that  the  Carson  children  have  oonveyed 
their  interests  in  the  real  estate  to  him  and  assigned  to  him 
their  interests  in  the  proceeds  of  the  sale  of  the  land. 

The  decree  closes  as  follows: 

''And  the  court  doth  further  find  that  the  power  of  sale 
conferred  by  the  will  of  Patrick  H.  Jones  upon  the  executor 
thereof  haa  lapsed  by  reason  of  his  final  settlement  and  dis- 
charge as  such  executor  by  the  probate  court  as  aforesaid. 
And  that  the  plaintiff,  Stewart,  is  entitled  to  have  the  tmst 
in  said  tract  of  land  executed  and  terminated,  and  to  have 
vested  in  him  the  legal  title  in  remainder  to  an  undivided  five- 
sixths  of  said  tract  of  land. 

''And  the  court  doth  further  find  that  said  tract  of  land, 
by  reason  of  the  location,  nature  and  condition  thereof,  cannot 
be  divided  and  allotted  in  kind  to  the  plaintiff  and  the  de- 
fendants without  great  loss  and  prejudice  to  their  respective 
rights  and  interests,  and  that  said  tract  of  land  ought  not  to 
be  sold  subject  to  the  life  estate  aforesaid  of  the  said  Eliza 
K.  Jones,  now  held  by  the  plaintiff,  Stewart,  and  that  the  said 
Eliza  K.  Jones  is  now  sixty-one  years  of  age. 

"Wherefore,  to  the  end  that  the  trust  in  said  tract  of  land 
may  be  terminated  and  executed,  it  is  therefore  ordered  and 
decreed  by  the  court  as  follows: 

"1.  That  the  legal  title  in  remainder  to  an  undivided  five- 
sixths  of  said  above-described  tract  of  land  be  devested  out 
of  the  defendant,  Cora  N.  Tillery,  and  vested  in  the  plaintiff. 
John  A.  Stewart. 

' '  2.  That  said  above-described  tract  of  land  be  sold  for  the 
purposes  set  forth  in  this  decree  in  the  same  manner  and  upon 
the  same  notice  as  in  case  of  sales  of  real  estate  under  execu- 
tion. 

®**  "3.  That  upon  the  approval  of  such,  sale,  after  the  pay- 
ment of  all  costs  in  this  cause,  five-sixths  of  the  proceeds  of 
sale  be  paid  to  the  plaintiff,  John  A.  Stewart,  and  that  the 
life  estate  of  the  said  Eliza  K.  Jones  held  by  the  said  Stewart 
ia  the  remaining  sixth  be  commuted  to  its  present  value  and 
paid  over  to  the  plaintiff,  and  the  balance  thereof  be  paid 
to  the  defendant,  Cora  N.  Tillery,  and  in  the  event  of  h&c 
death  prior  to  such  time,  then  to  the  heirs  of  her  body  now 
surviving  her,  and  in  default  of  heirs  of  the  body  her  surviv- 
ing, then  to  the  defendants,  Lee  Murray,  Erl  Murray,  and 
Henry  Murray. 
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"4.  For  the  purpose  of  carrying  out  the  provision  of  this 
decree  it  is  ordered  that  Fountain  Rothwell  be,  and  he  is 
hereby,  appointed  the  sspecial  commissioner  of  this  court,  and 
that  before  entering  upon  the  diseharf^e  of  his  duties  he  enter 
into  a  bond  in  the  sum  of  twenty  thousand  dollars,  with  sufR- 
cient  sureties  to  be  approved  by  the  clerk  of  this  court,  con- 
ditioned for  the  faithful  discharge  of  his  duties  hereunder, 
and  that  he  report  all  his  proceedings  hereunder  to  the  court 
for  approval." 

From  that  decree,  after  unsuccessful  motions  for  a  new 
trial  and  in  arrest  were  filed  in  due  time,  this  appeal,  as  said, 
is  prosecuted. 

We  had  a  purpose  in  elaborating  the  allegations  of  the 
petitions  and  answers  in  the  series  of  suits,  having  a  common 
purpose,  culminating  in  the  one  at  bar.  It  was  to  show  a 
gradual  growth  and  evolution  in,  or  shifting  of  position  on, 
the  rights  of  parties  litigant  and  of  the  legal  principles  deter- 
minative of  those  rights.  The  briefs  of  learned  counsel  for 
respondent  in  luminous  order,  with  pilh  and  strength,  discuss 
with  ripe  scholarship  a  bundle  of  abstruse  and  subtle  ques- 
tions on  reaJ  estate  law,  arising  at  law  and  in  equity.  We 
are  beholden  to  counsel  for  profit  from  bis  research,  but  such, 
and  only  such,  of  those  questions  as  we  deem  vital  on  appeal 
will  be  considered. 

®^^  1.  At  the  very  door  of  the  case  lies  the  question,  loom- 
ing large,  whether  this  is  an  equitable  partition  suit  (as 
argued  by  appellant),  or  a  suit  in  equity,  pure  and  simple, 
to  execute  and  determine  a  trust  and  to  put  the  beneficiaries 
in  possession  of  their  respective  interests  in  the  corpus  of  the 
trust  estate  (as  argued  by  respondent).  Attending  to  it, 
it  will  be  observed  that  the  word  "partition,"  used  in  the  first 
suits,  is  sedulously  avoided  in  this.  But  the  results  aimed 
at  by  the  former  suits  were  aimed  at  in  the  present,  and 
(what  is  more)  attained  by  the  decree.  To  use  a  huntsman's 
homely  simile,  the  tracks  in  all  of  the  suU-s  led  to  the  same 
hole,  and  that  bole  a  partition.  We  need  bother  ourselves  but 
little  with  the  mere  words  used,  for  they  go  but  skiu-dccp. 
The  value  of  words  is  to  get  at  the  thought.  The  heart,  of  the 
thing  sought  was  partition.  The  thing  got  was  partition.  If 
a  hungry  child  wants  bread  and  butter  from  its  mother  and 
gets  it,  is  the  form  of  the  request,  whether  sign,  cry  or  some 
veiled  verbal  formula,  material  T 

One  of  the  chief  cases  relied  on  by  plaintiff  for  the  termina- 
tion and  execution  of  a  nonproductive  trust,  Donaldson  v. 
Alien,  182  Mo.  626,  81  S.  W.  1151,  was  a  suit  to  determine  a 
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trust,  as  here,  and  having  partition  as  its  goal:  See,  also, 
Donaldson  v.  Allen,  213  Mo.  293,  127  Am.  St.  Eep.  601,  111 
S.  W.  1128. 

In  the  latter  case  it  was  held  that  equitable  features  are 
every-day  incidents  of  partition  suits,  for  example  (among 
others),  "devesting  title,  decreeing  a  trust  or  establishing  title 
as  a  step  incident  to  partition :  Garesche  v.  Levering  Inv.  Co., 
146  Mo.  436,  48  S.  W.  653,  46  L.  R.  A.  232;  Donaldson  v. 
Allen,  182  Mo.  626,  81  S.  W.  1151 ;  Budde  v.  Rebenack,  137 
Mo.  179,  38  S.  W.  910 ;  Rozier  v.  Griffith,  31  Mo.  171 ;  Dam- 
.eron  v.  Jameson,  71  Mo.  97;  Holloway  v.  HoUoway,  97  Mo. 
628,  10  Am.  St.  Rep.  339,  11  S.  W.  233 ;  Padgett  v.  Smith,  206 
Mo.  303,  103  S.  W.  943." 

To  hold  that  a  suit  actually  resulting  in  partition  is  not  a 
partition  suit  is  to  coyly  toy  with  shadow  and  pass  by  sub- 
stance. We  hold  that,  for  the  application  •*•  of  the  law  to 
the  facts,  the  case  must  be  deemed,  to  all  intents  and  pur- 
poses, a  proceeding  for  equitable  partition. 

2.  The  next  question  in  logical  order  is,  whether  the  fol- 
lowing statute  controls  in  equitable  partition,  viz. :  "No  parti- 
tion or  sale  of  lands,  tenements  or  hereditaments,  devised  by 
any  last  will,  shall  be  made  under  the  provisioiM  of  this 
article,  contrary  to  the  intention  of  the  testator,  expressed  in 
any  such  will'':  Rev.  Stats.  1899,  sec,  4383. 

There  is  a  cognate  section  in  the  chapter  on  wills,  in  pari 
materia,  which  must  be  construed  with  the  one  just  quoted, 
reading:  "All  courts  and  others  concerned  in  the  execution 
of  last  wills  shall  have  due  regard  to  the  directions  of  the  will, 
and  the  true  intent  and  meaning  of  the  testator,  in  all  mat- 
ters brought  before  them*':  Rev.  Stats.  1899,  sec.  4650. 

While  equity,  in  a  general  way,  is  compassed  by  the  vener- 
able definition  of  Aristotle,  viz.:  **A  correction  of  the  law, 
where  by  reason  of  its  universality  it  is  deficient"  (Fonblan- 
que's  Equity,  Laussat's  ed.,  p.  10),  yet  there  is  between  law 
and  equity  such  comity  that,  on  the  one  hand,  the  law  is 
frequently  enlarged  and  enriched  by  borrowing  equitable 
principles  and,  on  the  other,  the  maxim,  **  Equity  follows  the 
law,"  has  play  in  arriving  at  just  ends  in  the  administration 
of  justice. 

Speaking  to  that  maxim.  Judge  Story  says  (1  Story's 
Equity  Jurisprudence,  thirteenth  edition,  section  64)  :  "It 
may  mean  that  equity  adopts  and  follows  the  rules  of  law 
in  all  cases  to  which  those  rules  may  in  terms  be  applicable; 
or  it  may  mean  that  equity,  in  dealing  with  cases  of  an 
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f'quitable  nature,  adopts  and  follows  the  analogies  furnished 
by  the  rules  of  law.'' 

In  Donaldson  v.  Allen,  213  Mo.  293,  127  Am.  St  Rep.  601, 
111  S.  W.  1128,  we  held  in  judgment  the  question  whether 
attorney's  fees  might  be  allowed  to  a  successful  plaintiff  and 
taxed  as  costs  ^'^  in  an  equitable  partition.  It  was  con- 
tended in  that  case  that  such  fees  could  be  allowed,  under  the 
strict  letter  of  the  statute  on  partition,  only  in  partition  suits 
brought  under  the  statute  and  not  in  equitable  partitions. 

The  statute  (section  4422)  limits  the  allowance  of  reason- 
able attorney's  fees  to  those  attorneys  bringing  a  suit  ''under 
this  article"  precisely  as  it  is  suggested  here  that  section  4383, 
supra,  is  limited  by  its  letter  to  partitions  and  sales  of  lands 
''under  the  provisions  of  this  article."  In  holding  that  such 
fees  could  be  taxed  as  costs,  we  laid  stress  on  the  maxim  that 
equity  follows  the  law,  and  pointed  out  that  it  was  the 
doctrine  of  this  court  that,  in  equitable  partition,  the  court 
will  proceed  according  to  the  statute :  Spitts  v.  Wells,  18  Mo. 
468 ;  Holloway  v.  HoUoway,  97  Mo.  628,  10  Am.  St.  Eep.  339, 
11  S.  W.  233. 

In  Stevens  v.  De  La  Vaulx,  166  Mo.  20,  65  S.  W.  1003,  in 
speaking  of  section  4383,  supra,  and  its  application  to  equi- 
table partitions,  after  pointing  out  the  object  of  testator  in 
that  case,  our  Brother  Valliant  said: 

"He  [testator]  preferred  his  own  judgment  in  that  matter 

to  theirs  [i.  e.,  the  devisees'] The  property  was  his, 

and  he  had  a  right  to  do  with  it  as  he  pleased,  and  those  who 
take  of  his  bounty  must  take  it  on  the  terms  he  imposes. 

**To  make  partition  of  his  property  now,  however  ad- 
vantageous from  a  business  point  it  might  be  to  all  concerned, 
would  be  to  do  violence  to  the  intention  of  the  testator  ex- 
pressed  in  his  will,  and  to  disregard  the  mandate  of  the 
statute  above  quoted.  That  we  cannot  do:  £x  parte  Cubbage 
V.  Franklin,  62  Mo.  364 ;  Sikemeier  v.  Galvin,  124  Mo.  367,  27 
S.  W.  551 ;  LiUy  v.  Menke,  126  Mo.  190,  28  S.  W.  643,  994 ; 
McQueen  v.  Lilly,  131  Mo.  9,  31  S.  W.  1043. 

"The  learned  counsel  argue  for  appellant  that  this  is  not 
a  statutory  procedure  for  partition  to  which  the  statute  above 
quoted  applies,  but  it  is  an  invocation  of  the  broad  powers 
of  a  court  of  equity  to  relieve  the  parties  against  an  un- 
fortunate condition  ^®  not  foreseen  by  their  testator,  which 
results  in  impairment  of  tha  rights  of  all.  So  far  as  we  can 
see  from  the  record,  the  plaintiff  is  the  only  party  in  interest 
who  is  dissatisfied  with  the  terms  of  the  will  or  who  is  asking 
that  they  be  disregarded.    Broad  as  the  jurisdiction  of  a 
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court  of  equity  is,  it  is  neyertheless  within  the  limits  of  the 
statute  law  of  the  state,  and  the  chancellor  is  as  much  bound 
to  obey  that  law  as  is  the  judge  in  a  law  court.  But  a  court 
of  equity,  exercising  its  ancient  jurisdiction  uninfluenced  by 
the  statute  above  quoted,  would  not  make  partition  at  the 
suit  of  a  devisee  in  express  violation  of  the  wilL  A  court 
of  equity  would  no  more  at  the  suit  of  a  devisee  require  a 
trustee,  in  violation  of  the  will,  to  encumber  or  sell  a  part 
of  the  trust  property  merely  to  render  the  rest  more  profit- 
able, than  it  would  at  the  suit  of  a  prospective  heir  require  a 
man  to  improve  his  own  estate  or  protect  it  from  decay." 

That  the  statute  in  hand  applies  to  equitable  partition  is 
suggested  in  Evans  v.  Blackiston,  66  Mo.  437. 

That  equity  follows  the  law  is  illustrated  by  the  proposntion 
that  equity  courts  will  follow  and  enforce  the  statute  of  lim- 
itations: Burrus  v.  Cook,  117  Mo.  App.  385,  93  S.  W.  888. 
We  refer  to  the  dissenting  opinion  of  Ellison,  J.,  in  that  case, 
since  it  was  held  a  correct  pronouncement  of  the  law  when  the 
case  came  here  on  his  dissent:  See  Burros  v.  Ck>ok,  215  Mo. 
496,  114  S.  W.  1065. 

The  very  rights  asserted  by  plaintiff  arise  alone  under  the 
will  of  Patrick  Henry  Jones — ^i.  e.,  no  will,  no  rights  in  iim. 
The  Carson  children  were  not  heirs  at  law  of  Patrick;  they 
took  under  the  will.  The  widow  took  under  the  will;  not 
otherwise.  Plaintiff  stands  in  their  shoes — ergo,  plaintiff 
takes  under  the  will  or  not  at  all.  He  must  take,  therefore, 
cum  onere,  the  bitter  with  the  sweet  in  its  provisions,  and  he 
cannot,  by  going  into  equity,  hold  any  rights  in  the  home- 
stead free  from  the  valid  limitations  and  restrictions  •*•  of 
that  instrument.  It  follows  him  into  a  court  of  conscience 
like  the  skeleton  in  Holbein's  Dance  of  Death,  and  confronts 
him  at  every  step. 

It  follows  that  sections  4383  and  4650,  supra,  must  be  held 
to  apply  to  the  subject  matter  of  this  litigation,  and  we  so 
hold.    Any  other  view  would  trample  down  the  plain  law. 

3.  It  is  hornbook  doctrine  that  the  intention  of  the 
testator — ^not  from  one  word,  but  from  all  the  words;  not 
from  one  comer,  but  from  the  four  comers  of  the  will — is 
the  touchstone  of  judicial  interpretation  of  a  will.  That,  also, 
is  the  statutory  rule :  Sec.  4650,  supra.  In  getting  at  testator's 
intention  and  giving  effect  to  his  intendment,  a  court,  called 
upon  to  interpret  his  will,  puts  itself  as  nearly  as  may  be  in 
his  environment,  stands  in  his  shoes,  and  looks  with  his  per- 
spective through  his  eyes. 
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With  which  generalization,  we  come  to  the  next  question  in 
logical  order,  viz.:  What  was  the  object  and  intention  of 
testator  as  evidenced  by  his  will? 

It  is  alleged  in  the  petition  and  argued  by  counsel  for  re- 
spondent at  our  bar  that  the  sole  object  of  testator  was  to 
provide  a  home  for  his  widow,  Eliza.  That  his  only  purpose 
in  postponing  a  sale  of  the  homestead  was  to  provide  such 
home  for  her.  The  conclusion  drawn  is  that  as  such  object 
has  been  subserved,  after  the  widow  has  parted  with  her 
home,  equity  will  not  concern  itself  to  maintain  the  status 
quo,  but  will  sell  the  land  in  advance  of  the  period  named  in 
the  will  and  divide  the  proceeds:  Hamlin  v.  Thomas,  126 
Pa.  20,  17  Atl.  506. 

But  the  learned  counsel,  through  inadvertence,  argues  un- 
soundly, we  think,  by  assuming  a  premise  not  true.  Patrick 
Henry's  will  does  not  say  that  his  only  object  was  to  preserve 
a  home  for  his  widow.  That  may  well  have  been  one  of  his 
objects,  but  not  the  only  one.  He  knew  his  widow,  in  the 
course  of  nature,  would  be  likely  to  survive  him  a  term  of 
years.  He  owned  a  •^^  valuable  homestead  on  the  edge  of  an 
ambitious  and  growing  town,  long  of  slow  or  no  growth,  but 
on  the  verge  of  rapid  expansion.  Who  shall  say  he  did  not 
anticipate  the  growth  of  that  town  and  the  rise  in  the  value 
of  suburban  property  presently ,^  just  as  has  happened!  We 
find  such  an  object  commented  upon  in  the  case  of  Loomis  v. 
McClintock,  10  Watts,  274,  and  by  Gibson,  C.  J.,  in  Styer  v. 
Freas,  15  Pa.  339.  With  that  in  view,  he  makes  it  contrary 
to  his  will  to  partition  his  homestead  among  those  participat- 
ing in  his  bounty  until  the  happening  of  a  certain  event,  to 
wit.  Eliza's  death.  When  that  time  arrives,  his  daughter, 
Cora,  takes,  or  (if  she  be  dead)  her  own  daughter,  Mary, 
takes,  and  if  both  be  dead,  then  the  Murray  children  take  her 
per  capita  share.  When  that  time  arrived,  if  there  were  no 
Carson  children  alive  and  no  one  to  inherit  through  them, 
there  would  have  to  be  a  different  alignment  of  takers.  Shall 
uve  say  that  this  testator  did  not  mean  that  this  property 
should  be  held  intact  in  anticipation  of  increasing  value  until 
the  event  of  Eliza's  death,  when  the  definite  takers  would 
l>e  settled  and  determined  by  the  will  ?  Or  shall  we  say  that 
equity  will  seize  the  situation  as  of  the  year  1905  and  divide 
the  proceeds  among  those  then  alive?  If  we  say  the  latter, 
a.nd,  if  when  Eliza  dies  the  property  would  then  have  passed 
^to  different  takers,  had  the  will  been  obeyed,  have  we  not 
flown  in  the  face  of  the  intent  of  the  testator  and  made  it 
impossible  to  perform  the  will?  It  seems  to  us  plainly  so. 
Am.  St.  Bep.,  VoL  131—39 
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It  18  argued  that  Cora  holds  the  naked  legal  title  in  the 
homestead,  subject  to  the  life  estate,  under  the  residuaiy 
clause  of  the  will  in  trust,  awaiting  the  execution  of  tb« 
power  donated  by  the  will,  that  the  trust  has  become  unprofit- 
able, and  equity  should  end  it,  as  was  done  in  Donaldson  t. 
Allen,  213  Mo.  293,  127  Am.  St.  Rep.  601,  111  S.  W.  1128. 
Let  us  see  about  that.  It  seems  to  be  profitable  to  Mrs.  TiUeiy 
and  those  interested  with  her.  The  land  is  rising  on  tlw 
market;  the  plaintiff,  as  life  tenant,  voluntarily  assumed 
^^  the  burden  of  repairs  and  taxea  In  this  condition  of 
things,  it  may  be  profitable  to  him  to  at  once  bring  this 
situation  to  an  end  and  to  have  commutation  of  the  life  estate 
in  a  large  lump  sum,  which  he  may  put  in  his  pocket,  and  to 
have  five-sixths  of  the  remainder  given  to  him  as  assignee 
of  the  Carson  children ;  .but  this  situation  he  brought  on  him- 
self— ^he  went  into  it  with  eyes  wide  open,  in  "a  hazard  of 
new  fortune,"  and  it  creates  no  condition  appealing  persaa- 
sively  to  a  chancellor.  Clearly  he  is  not  entitled  to  a  sale 
and  division  if  the  widow,  Eliza,  and  the  Carson  children 
were  not  entitled  to  one,  and,  if  we  should  hold  that  they 
were  so  entitled  prior  to  the  time  appointed  by  the  will,  we 
would  be  making  a  new  will  for  Patrick  Henry  Jones.  He 
seems  to  have  been  quite  capable  of  making  his  own,  and  we 
will  give  effect  to  it. 

4.  What  we  have  said  disposes  of  the  case.  Questions  re- 
lating to  equitable  conversion  and  equitable  reconversion  seem 
to  us  afield.  The  right  to  elect  to  reconvert  into  real  estate 
under  certain  conditions  and  thus  avoid  a  sale  under  tiie 
power  in  a  will  treating  real  estate  as  converted  into  money, 
discussed  in  Williams  v.  Lobban,  206  Mo.  399,  104  S.  W.  58, 
is  not  controlling  in  this  case.  In  the  Williams  case  those 
who  were  to  take  under  the  will  were  definitely  determined 
by  its  terms.  Without  awaiting  the  execution  of  the  power  of 
sale,  all  the  beneficiaries  but  one  sold.  His  interest  passed 
by  execution  sale  under  the  ruling  in  Eneberg  v.  Carter,  M 
Mo.  647,  14  Am.  St.  Eep.  664,  12  S.  W.  522.  It  was  held,  in 
effect,  that  though  the  estate  by  the  terms  of  the  will  was 
subject  to  the  doctrine  of  equitable  conversion,  yet  that  all  the 
beneficiaries  had  elected  to  reconvert  it  into  real  estate  bv 
their  several  sales  and  deeds  made ;  and  that  a  grantee,  hold- 
iug  under  mesne  conveyances,  held  the  land  freed  from  the 
power  to  sell  ®**  donated  to  the  executor  by  the  will.  It  is 
manifest  that  the  Williams  case  (206  Mo.  399,  104  S.  W.  58) 
IS  not  this  case. 


April,  1909.]  Stewabt  t;.  JoNBS.  611 

As  we  read  the  Mandlebaum  case  (29  Mich.  78, 18  Am.  Bep. 
61),  somewhat  relied  upon  by  plaintiff,  that  is  not  this  case. 
That  case  was  on  all-fours  with  the  Williams  case,  and,  in 
discussing  the  principles  of  law  underlying  the  judgment 
rendered,  Christiancy,  J.,  pointed  out  that  the  question  did 
not  involve  a  will  limiting  the  property  over  to  another.  On 
page  89  he  said:  ''The  estate  devised  is  not  a  conditional  one 
to  be  forfeited  or  to  revert  to  the  heirs  of  the  testator,  or 
to  go  over  to  others  on  a  breach  of  the  restrictions,  nor  one 
which  is  to  vest  at  some  future  day,  or  upon  the  happening 
of  some,  future  event,  but  an  absolute  vested  remainder  or 
estate  in  fee,  and  though  not  to  come  into  actual  enjoyment 
until  the  death  of  the  widow,  to  whom  a  life  estate  is  given, 
it  is  just  as  much  vested  and  the  devisees  have  just  as  much 
right  to  sell  the  interest  or  estate  devised  as  if  there  had  been 
no  intervening  estate  for  life.  And  the  question  of  validity 
of  the  restriction  is,  in  my  view,  precisely  the  same  in  all  its 
legal  aspects  as  if  no  life  estate  had  be^i  given  to  the  widow 
but  the  whole  had  been  given  in  fee  directly  to  those  devisees, 
as  an  absolute  estate  in  fee  and  in  possession,  with  the  same 
provisions  restricting  the  power  of  sale." 

The  Mandlebaum  case,  it  seems  to  us,  lends  no  countenance 
to  the  contention  of  plaintiff,  because  the  will  there  is  essen- 
tially different  from  the  will  here.  The  same  may  be  said  of 
the  wills  in  judgment  in  the  Sikemeier  case  (124  Mo.  367,  27 
S.  W.  551),  and  the  McQueen  case  (131  Mo.  9,  31  S.  W. 
1043). 

I  am  inclined  to  the  individual  opinion  that  one  part  of 
the  beneficiaries  under  a  will  such  as  this  have  no  right  to 
elect  to  reconvert  an  estate,  equitably  converted  into  money, 
back  into  real  estate,  and  have  their  election  enforced  in 
equity,  but  the  point  is  not  necessary  to  the  case,  and,  there- 
fore, is  reserved. 

•**  Neither  is  it  necessary  to  decide  whether  the  defendant 
Jones,  by  virtue  of  his  discharge  as  executor  in  the  probate 
court,  has  lost  the  power  of  making  the  sale,  for,  if  he  has  not 
lost  that  power,  then  he  can  make  it  when  the  time  arrives. 
If  he  has  lost  it,  then  it  may  be  that  a  court  of  equity,  rather 
than  see  a  trust  fail  for  want  of  a  trustee,  will  appoint  one 
to  execute  the  power.  Or  it  may  be  that,  under  section  137, 
Revised  Statutes  of  1899,  reading,  that:  ''The  sale  and  con- 
veyance of  real  estate  under  a  will  shall  be  made  by  the  acting 
executor  or  administrator  with  the  will  annexed ;  if  no  other 
person  be  appointed  by  the  will  for  the  purpose,  or  if  such 
person  fail  or  refuse  to  perform  the  trust,"  an  administrator, 
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de  bonis  non,  cum  testamento  annexo,  might  be  appointed  to 
•execute  the  power.  (See  authorities  cited  in  counsel's  briefs.) 
Those  are  interesting  questions  which  naturally  will  arise 
when  the  right  time  comes,  but  a  consideration  of  them  at 
this  time  would  not  only  be  in  the  nature  of  obiter,  but  would 
throw  no  light  on  the  turning  point  in  the  case,  which  is  tlie 
construction  of  the  will  and  the  testator's  intention. 

5.  We  do  not  think  the  facts  justify  an  injunction  re- 
straining plaintiff  and  those  holding  under  him  from  prosecut- 
ing further  suits.  The  interpretation  of  the  will  was  not 
without  difficulty.  Counsel,  however  learned,  are .  allowed 
some  latitude  in  hypotheses  and  theories  in  that  behalf.  The 
plaintiff  and  his  predecessor  were  entitled  to  go  into  court  on 
one  hypothesis  or  another,  so  long  as  they  acted  in  good  faith, 
did  not  move  willfully  with  the  purpose  of  harassing  and 
annoying  defendants,  and  were  willing  to  assume  the  burd^i 
of  costs  incident  to  an  unsuccessful  venture.  It  is  not  likely 
another  suit  in  partition  will  be  instituted  during  the  widow's 
life. 

The  decree  is  reversed  and  the  bill  is  ordered  dismissed. 

All  concur,  except  Woodson,  J.,  not  sitting. 


Equitable  Partition  of  property  held  in  eommon  is  eonsidered  in  tiM 
recent  cases  of  Donaldson  v.  Allen,  213  Mo.  293,  127  Ajn.  St.  Bep. 
601;  Field  ▼.  Letter,  16  W70.  1,  125  Am.  St.  Bep.  997:  GhaM  t.  AneelL 
148  Mich.  1,  118  Am.  St.  Rep.  568. 

Partition  of  the  Estates  of  Decedents  is  the  subjectof  a  note  to  Smitk 
T.  Smith,  119  Am.  St.  Bep.  586.  See,  also,  the  subsequent  emae  of 
Field  V.  Leiter,  16  Wyo.  1,  125  Am.  St.  Bep.  996. 

Partition  Involving  Estates  in  EeTnainder  or  Reversion  is  the  sabjeet 
of  a  note  to  Fitts  v.  Craddock,  113  Am.  St.  Bep.  55.  See,  also,  the 
subsequent  cases  of  Collins  v.  Crawford,  214  Mo.  167,  661;  iE^eld  v. 
Leiter,  16  Wyo.  1,  125  Am.  St.  Bep.  997;  Lawson  v.  Bonner,  88  Misa. 
235,  117  Am.  St.  Bep.  738;  Butherford  ▼.  Butherford,  116  Tena.  3S3. 
115  Am.  St.  Bep.  799. 

Where  a  Wife  Occupies  as  a  Home  the  Homestead  set  apart  by  order 
of  the  probate  court  for  the  use  of  herself  and  the  family  of  her 
deceased  husband,  the  same  is  not  liable  to  partition  at  the  suit  of 
the  assignee  of  some  of  the  adult  heirs:  Funk  ▼.  Baker.  21  OkL  402. 
129  Am.  St.  Bep.  788.  ^^ 
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IN  RE  ESTATE  OF  ANDERSEN. 

[83  Neb.  8,  118  N.  W.  1108.] 

OBOP8— Judicial  Sale. — Annual  crops  growing  on  lands  do  not 
pam  to  the  purchaser  at  a  judicial  sale.     (By  the  editor.)     (p.  614.) 

CBOPS  —  Oonveyances    and    Devises. — Unless    reserred,    crops 
standing  upon  the  ground,  matured  or  not,  pass  to  the  grantee  named 
in  a  deed  of  conveyance,  or  to  a  party  to  whom  the  land  is  devised, 
(p.  617.) 
(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

J.  L.  McPheely,  for  the  appellants.  ^ 

Lewis  C.  Paulson,  contra. 

®  DUFFIE,  C.  Does  a  crop  of  com  which  has  matured^ 
but  which  remains  ungathered  upon  the  stalks,  pass  to  a 
devisee  of  the  land,  or  is  it  personal  property  in  such  a  sense 
that  it  passes  under  a  paragraph  of  the  will  devising  personal 
property!  The  question  arises  in  this  way:  Jens  Andersen 
departed  this  life  November  27,  1905,  in  Kearney  county, 
Nebraska.  His  last  will  and  testament,  bearing  date  August 
14,  1902,  was  duly  admitted  to  probate  December  27,  1905. 
He  left  surviving  him  three  nephews  and  five  nieces.  The 
nephews  resided  in  Kearney  county,  and  his  nieces  resided  in 
the  kingdom  of  Denmark.  To  ®  each  of  his  nephews  he  de- 
vised eighty  acres  of  land,  and  the  remainder  of  his  estate  he 
left  to  his  nieces,  the  bequests  being  as  follows:  **I  give, 
devise  and  bequeath  unto  my  beloved  nieces  now  living  in 
Roskelda,  Denmark,  whose  names  are  as  follows:  Karen  Marie 
Andersen,  Kestine  Andersen,  Ane  Marie  Andersen,  Maren 
Andersen  and  Sise  Marie  Andersen,  the  remainder  of  all  my 
property  of  whatever  nature,  share  and  share  alike,  to  be 
divided  after  my  death  and  sold  and  the  proceeds  to  go  to  th» 
aforesaid  nieces,  share  and  share  alike."    The  three  eighty- 
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acre  tracts  devised  to  the  nephews  were  occupied  by  tenantSi 
who  had  planted  com  on  a  portion  thereof,  which  at  the  time 
of  the  testator's  death  it  is  agreed  had  matured  but  which 
had  not  been  gathered.    The  nieces  made  claim  to  the  land- 
lord's  share  of  the  crop,  upon  the  theory  tiiat  the  same  was 
personal  property,  and  did  not  pass  to  the  nephews,  who  took 
title  to  the  land  under  the  will  of  the  testator.    The  probate 
court  awarded  the  com  to  the  nephews,  and  on  appeal  the 
district  court  affirmed  the  holding.    The  nieces  have  appealed. 
We  may  regard  it  as  settled  in  this  state  that  annual  crops 
growing  on  the  land  do  not  pass  to  the  purchaser  at  judicial 
sale:  Aldrich  v.  Bank  of  Ohiowa,  64  Neb.  276,  97  Am.  St. 
Rep.  643,  57  L.  E.  A.  920 ;  Foss  v.  Marr,  40  Neb.  559.  59  N. 
W.  122;  Monday  v.  O'Neil,  44  Neb.  724,  48  Am.  St.  Kep.  760, 
63  N.  W.  32.    These  cases  appear  to  be  based  upon  Beggs  y. 
Thompson,  2  Ohio,  95,  15  Am.  Dec.  549,  and  Cassilly  v. 
Rhodes,  12  Ohio,  88.    That  this  rule  does  not  obtain  betweai 
grantor  and  grantee  is  evident  from  what  is  said  by  the  court 
in  Cassilly  v.  Rhodes.    The  first  paragraph  of  the  opinion  is 
in  the  following  words:  "If  the  question  were  between  the 
grantor  and  grantee,  whether  growing  crops,  annual  or  other, 
pass  by  a  deed  of  sale,  it  would  be  of  easy  solution.    They 
are  not,  technically,  'emblements,'  but  'issues'  or  'profits,' 
and  part  of  the  land,  while  in  the  owner's  hands,  and,  unless 
texcepted,  pass  by  the  deed,  because  it  is  construed  most 
strongly  against  him  who  makes  it."    That  this  is  the  rule 
of  the  common  law  is  asserted  by  all  text-writers.    1  Kerr  on 
Real  Properly,  section  50,  says:  "Growing  crops  planted  by 
^^  the  owner  of  the  soil  are  a  part  of  the  realty,  and,  as  a 
general  rule,  will  pass  with  it  on  conveyance,  even  though 
reserved  by  parol  by  the  grantor  at  the  time  of  sale.    And 
this  seems  to  be  the  case  even  though  the  crops  are  at  the 
time  standing  in  the  field  unharvested,  although  rix)e,  and 
the  season  for  gathering  them  is  long  past."     Ohio   and 
Pennsylvania  are  named  by  the  author  as  two  states  where 
growing  crops  are  held  to  be  personal  property  to  the  ext^it 
that  a  parol  reservation  made  by  the  grantor  will  be  enforced, 
but  even  in  these  states,  if  no  reservation  of  the  crops  is 
made  either  in  the  deed  or  by  parol,  the  crop  passes  to  the 
grantee.     It  is  said  in  4  Eetft's  Commentaries,  page  *468: 
"If  the  land  be  sold  without  any  reservation  of  the  crops  in 
the  ground,  the  law  is  strict  as  between  vendor  and  vendee: 
and  I  apprehend  the  weight  of  authority  to  be  in  favor  of  the 
existence  of  the  rule  that  the  conveyance  of  the  fee  carries 
with  it  whatever  is  attached  to  the  soil,  be  it  grain  growing, 
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or  anything  else,  and  that  it  leaves  exceptions  to  the  rule  to 
rest  upon  reservations  to  be  made  by  the  vendor.''  In  Baker 
V-  Jordan,  3  Ohio  St.  438,  the  vendor  made  parol  reservation 
of  a  crop  of  com  upon  the  land.  The  court  enforced  the 
reservation  in  favor  of  the  vendor.  It  said:  **A  deed  pur- 
ports to  convey  the  realty.  But  what  is  the  realty!  Grow- 
ing com  may  be  part  of  it,  for  some  purposes,  but  it  is 
generally  to  be  considered  as  personalty.  If  the  parties  to  a 
deed,  either  by  words  or  their  behavior,  signify  their  under- 
standing, that  as  between  them  it  is  personalty,  the  law  will 
so  regard  it,  and  will  respect  their  intention  in  the  construc- 
tion of  the  deed.  When  the  evidence  of  such  understanding 
is  produced,  it  is  not  to  contradict  the  deed,  for  with  that  it 
is  perfectly  consistent;  but  it  is  to  show  that  what  in  some 
instances  would  go  with  the  lands  as  part  of  the  realty  was, 
in  that  case,  converted  into  personalty  by  the  will  of  the 
partiea,  and  thus  to  hold  the  deed  to  its  true  meaning  and 
effect."  While  holding  that  the  reservation  might  be  shown 
by  parol,  the  court  in  opening  its  opinion  said:  **That  grow- 
ing com  will  pass  by  common  deed  of  the  lands  **  whereon 
it  grows,  when  no  valid  conversion  of  it  into  personalty  is 
shown  to  have  preceded  the  conveyance,  cannot  be  doubted." 
In  Tripp  v.  Hasceig,  20  Mich.  254,  4  Am.  Rep.  388,  it  is  held : 
**Ripe  crops,  although  no  longer  drawing  nourishment  from 
the  ground,  will,  if  still  unsevered,  pass  by  a  conveyance  of 
the  land."  In  the  body  of  the  opinion  it  is  said:  **  We  concur 
in  the  suggestion  of  the  circuit  judge  that  whether  the  com 
virould  pass  or  not  could  no  more  depend  upon  its  maturity 
or  immaturity  than  the  passage  of  a  standing  forest  tree,  by 
the  conveyance  of  the  land,  would  depend  upon  whether  the 
tree  was  living  or  dead."  Numerous  authorities  are  cited  in 
the  opinion  showing  this  to  be  the  rule  of  the  common  law. 
To  the  same  effect  is  Damery  v.  Ferguson,  48  111.  App.  224. 

We  have  no  statute  such  as  obtains  in  some  of  the  states, 
notably  New  York  and  Ohio,  making  crops,  growing  on  the 
land  of  a  decedent  at  the  time  of  his  death,  assets  going  to 
the  executor  or  administrator  to  be  applied  and  distributed 
as  part  of  his  personal  estate.  Even  were  such  a  statute  in 
force  in  this  state,  we  would  have  to  hold,  if  we  followed  the 
court  of  appeals  of  New  York,  that  growing  crops  passed  to 
the  devisee,  if  not  necessary  to  pay  debts  existing  against  the 
estate  or  legacies  under  the  will  of  the  deceased :  Bradner  v. 
Faulkner,  34  N.  Y.  347.  In  the  body  of  the  opinion  it  is 
said:  "In  this  case  there  seems  to  have  been  no  debts,  and 
the  sale  of  this  wheat    it  is  not  pretended  or  claimed,  was 
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necessary  for  the  payment  of  legacies.  When  it  legally  ap- 
peared that  this  wheat  was  not  necessary  for  the  payment  of 
debts  or  legacies,  the  eKecut(Mr  should  then  dispose  of  it  as 
directed  by  the  will.  To  whom,  then,  did  the  wheat  ultimately 
belong  1  ....  At  common  law,  crops  growing  on  land  passed 
to  the  devisee  of  the  land.  This  was  conceded  on  the  argu- 
ment. They  passed  to  the  devisee  upon  the  presumed  inten- 
tion of  the  testator,  that  he  who  took  the  land  should  take 
the  crops  which  belong  to  it/' 

We  think  it  is  well  settled  that  ss  between  grantor  and 
grantee,  or  devisee  and  the  executor,  or  an  heir  of  the  **  de- 
ceased, crops  growing  upon  lands  conveyed  by  deed  or  devised 
by  will  pass  to  the  vendee  or  devisee.  '*  Emblements  are  com 
and  other  crops  of  the  earth  which  are  produced  annually, 
not  spontaneously,  but  by  labor  and  industry,  and  for  this 
reason  are  called  *fructus  industriales.'  They  are  chattel 
interests,  which  go  to  the  executor  as  against  the  heir  of  the 
testator,  but  not  usually  as  against  the  devisee  of  the  land 
on  which  they  are  growing  at  the  death  of  the  testator.  As 
between  the  devisee  of  the  land  and  the  executor  the  matter 
is  one  wholly  of  intention.  If  there  is  no  clear  evidence  of  an 
intention  in  the  will  that  the  testator  intended  emblements 
to  go  to  the  executor,  they  will  pass  with  the  land  devised, 
upon  the  theory  that  the  testator  would  not  have  given  land 
away  from  his  heir  without  also  giving  those  things  which 
would  make  it  more  valuable  to  the  devisee.  This  presump- 
tion in  favor  of  the  devisee  is  rebuttable  by  showing  an  ex- 
press or  implied  specific  gift  of  the  emblements  to  someone 
else,  though  not  by  a  mere  residuary  clause":  Underhill  on 
Law  of  Wills,  sec.  306,  and  cases  cited.  Relating  to  the 
executor's  right  of  possession  of  the  land  devised  to  the 
nephews,  we  do  not  think  that  it  can  change  the  right  of  the 
parties  to  this  action. 

We  are  urged  to  hold  that  a  fully  matured  crop,  although 
standing  on  the  ground,  is  personal  property,  which  does  not 
pass  with  a  conveyance  or  devise  of  the  land.  We  do  not 
think  that  this  rule  should  obtain.  If  the  grantor  or  testator 
intends  to  reserve  a  crop  standing  upon  the  land,  it  is  ea^ 
to  make  such  reservations ;  whereas,  to  hold  that  the  question 
of  whether  the  crop  passed  with  a  deed  or  devise  of  the  land 
depended  upon  whether  the  crop  had  fully  matured  would 
raise  numberless  controver^es  as  to  the  condition  of  the  crop 
at  the  time  of  the  conveyance.  In  adopting  a  rule  it  is 
always  better  that  it  should  be  such  that  no  controversy  is 
likely  to  arise  over  its  application.    We  hold,  therefore,  that 
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until  a  crop  is  severed  from  the  land  upon  which  it  is  grown 
it  is  such  part  of  the  real  estate  as  will  pass  by  a  ^^  deed  of 
conveyance  or  by  a  devise  of  the  land,  unless  reservation 
thereof  is  made  in  the  deed,  or  there  is  evidence  contained 
in  the  will  of  the  testator  that  the  devisee  of  the  land  should 
not  be  entitled  to  the  crop. 

In  the  present  case  there  was  a  large  amount  of  personal 
property  left  after  paying  all  claims  against  the  estate.  This, 
together  with  two  hundred  and  forty  acres  of  land,  wa.s 
devised  to  the  five  nieces,  share  and  share  alike.  We  find 
nothing  in  the  will  that  indicates  any  intention  on  the  part 
of  the  testator  to  convert  the  com  crop  growing  upon  the 
tracts  devised  to  his  nephews  into  personal  property  that  it 
should  pass  to  his  nieces  as  such,  and  we  hold,  therefore,  that 
the  district  court  correctly  held  that  it  passed  to  the  nephews 
as  a  part  of  the  land  devised  to  them. 

We  recommend  an  aflSrmance  of  the  judgment. 

Epperson  and  Good,  CO.,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  district  court  is  affirmed. 


The  Decision  in  the  Principal  Case  was  followed  in  Estate  of  Pope, 
83  Neb.  723,  120  N.  W.  191,  where  it  was  held  that  when  land  is  let 
and  the  rent  reserved  in  crops,  the  landlord's  share  passes  by  his 
devise  of  the  land. 

THE  PA8SINO  OF  CHOPS  BY  DEED,  DEVISE  OB  DESCENT  OF 

LANDS. 
I.  DefinitioDB,  617. 

n.  Effect  of  Alienation  of  Land  on  Which  Chrown,  619. 
HL  Beservation  of  Growing  Crops,  621. 
IV.  Execution  and  Foredosore  <m  Croiiped  Lands^  622. 

V.  Devolution  on  Death,  622. 

I.    Definitions. 

The  word  "crop"  is  derived  from  the  old  English  "croppe,"  signify- 
ing craw,  top  of  a  plant,  bunch,  harvest,  and  means  the  top,  end,  or 
highest  part  of  anything,  especially  of  a  plant  or  tree;  that  which 
is  cropped,  cut  or  gathered  from  a  single  field,  or  of  a  single  kind 
of  grain  or  fruit,  or  in  a  single  season;  especially  the  product  of 
what  is  planted  in  the  earth;  fruit;  harvest;  grain  or  other  product 
of  the  field  while  standing:  Webster's  Dictionary;  the  plants  or 
^ains  collectively  that  are  cultivated  for  consumption;  also,  the  soil 
product  of  a  particular  kind,  place  or  season;  harvest:  Standard  Dic- 
tionary 1909. 

A  crop  is,  primarily,  some  product  of  the  soil  gathered  during  a 
single  year:   Beed  v.  Johnson,   14  III.   257;   Goodrich  v.   Stevens,  5 
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Lans.  230;  and  maj  mean  either  a  gathered  or  a  growing  erop: 
Dana  v.  Lewis,  2  B.  L  492.  It  is  also  defined  as  "everTthing  pro- 
duced from  the  earth  by  annual  planting,  cultivation  and  labor": 
Graddock  v.   Riddlesbarger,  2  Dana,  205. 

The  word  "crop"  covers  both  fructus  industriales  and  fructns 
naturales,  and  therefore  includes  windfall  apples:  Doty  v.  C^inej 
etc.  B.  Co.  (Mo.  App.),  116  8.  W.  1125;  State  v.  Crook,  132  N.  C. 
1053,  44  8.  E.  32;  and  the  straw  as  well  as  the  grain:  Moser  v. 
Lower,  48  Mo.  App.  85;  Craig  v.  Dale,  1  Watts  &  8.  509,  37  Am. 
Dec.  477;  Bank  v.  Bank,  5  Pa.  211.  Among  the  latest  definitions 
is  to  be  found:  "The  word  'crop,'  in  its  broadest  signification,  means 
the  products  of  the  soil  which  are  grown  and  raised  annually,  and 
gathered  during  a  single  season":  State  Mut.  Ins.  Go.  v.  Clevenger, 
17  Okl.  49,  87  Pac.  583;  State  Mut.  Ins.  Go.  v.  Boark,  17  Okl.  48, 
87  Pac.  584. 

At  common  law,  the  annual  products  of  the  earth,  essentially  owing 
their  annual  existence  to  man's  cultivation,  were,  even  while  at- 
tached to  the  soil,  treated  as  chattels  under  the  name  of  emblements 
(derived  from  the  French  embler  or  emblaver,  to  sow  with  com). 
Being  deemed  chattels,  they  were  subject  to  all  the  incidents  of 
chattel  property  as  to  seizure  under  attachment  and  transmission 
after  death.  They  included  grain  and  garden  vegetables,  and  were 
distinguished  from  fructus  naturales  which  were  the  fruit  of  trees 
and  perennial  plants,  and  which  were,  while  unsevered  from  the 
soil,  part  of  the  realty.  The  classification  uniformly  adopted  bj 
the  courts  is,  that  if  the  purpose  of  planting  is  not  the  permanent 
enhancement  of  the  land,  but  merely  to  secure  a  single  crop,  which 
is  to  be  the  sole  return  for  the  labor  expended,  the  product  falls 
under  the  head  of  emblements;  while,  on  the  other  hand,  if  the  tree, 
bush  or  vine  requires  only  one  planting  and  will  bear  successive  an- 
nual crops,  it  goes  to  the  betterment  of  the  land,  and  would  be 
classed  with  fructus  naturales,  and  the  right  of  emblements  would 
not  attach:  McKenzie  v.  Lampley,  31  Ala.  526;  Davis  ▼.  McFar- 
lane,  37  Cal.  634,  99  Am.  Dec.  340;  Vulicevich  v.  Skinner,  77  Cal.  239, 
19  Pac.  424;  Par  ham  v.  Tompson,  2  J.  J.  Marsh.  159;  Coombs  v. 
Jordan,  3  Bland,  284,  22  Am.  Dec.  236;  Sparrow  v.  Pond,  49  Minn. 
412,  32  Am.  St.  Bep.  571,  52  N.  W.  36,  16  L.  B.  A.  103;  Bank  of 
Lansingburgh  v.  Crary,  1  Barb.  542.  The  only  exception  furnished 
by  the  cases  is  that  hops  on  vines  are  personal  property,  by  rea- 
son of  the  vines  dying  yearly  and  requiring  the  annual  cultivation 
of  their  perennial  roots:  Frank  v.  Harrington,  36  Barb.  415. 

"Ordinary  agricultural  crops,"  which  is  the  language  used  in  sec- 
tion 3495  of  the  Political  Code  of  the  state  of  California  to  de- 
scribe what  character  certain  land  should  possess  to  make  it  agricul- 
tural, includes  ordinary  fruit  crops  such  as  apples,  prunes  and  grapes: 
Beeves  v.  Hyde,  77  Cal.  397,  19  Pac.  685;  but  does  not  include  the 
trees  which  bore  them:  Cottle  v.  Spitzer,  65  CaL  456,  52  Am,  Bep. 
805,  4  Pac.  435. 
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A  crop  must  be  treated  as  a  growing  crop  from  the  time  tbe  seed 
is  deposited  in  the  ground:  Wilkinson  t.  Eetler,  69  Ala.  435.  "Emble- 
ments" are  com  and  other  crops  of  earth,  which  are  produced  annually, 
not  spontaneously,  but  by  labor  and  industry,  and  for  this  reason  are 
ealled  "fructus  industriales":  In  re  Andersen's  Estate,  83  Neb.  8,  ante, 
p.  613, 118  N.  W.  1108.  "Emblements"  are  also  defined  to  be  the  grow- 
ing crops  of  those  vegetable  productions  of  the  soil  which  are  annually 
produced  by  the  labor  of  the  cultivator:  McCormick  ▼.  McCormick,  40 
Miss.  760. 

n.    Effect  of  Alienation  of  Land  on  Whieh  Grown. 

Growing  crops  are  a  part  of  the  realty,  and  unless  reserved  pass 
by  a  conveyance  of  the  land:  Chancellor  v.  Teel,  141  Ala.  634,  37 
South.  665;  Gibbons  v.  Dillingham,  10  Ark.  9,  50  Am.  Dec.  233; 
Pitts  V.  Hendrix,  6  Gs.  452;  Gam  v.  Cordrey,  4  Penne.  (Del.)  143, 
53  Atl.  334;  PoweU  v.  Bich,  41  HI.  466;  Talbot  v.  Hill,  68  Dl.  106; 
Damery  v.  Ferguson,  48  111.  App.  224;  Firebaugh  v.  Divan,  207  Dl. 
287,  111  HI.  App.  137,  69  N.  E.  924;  Chapman  v.  Long,  10  Ind.  465; 
Turner  v.  Cool,  23  Ind.  56,  85  Am.  Dec.  449;  Heavilon  v.  Heavilon, 
29  Ind.  509;  Moffett  v.  Armstrong,  40  Iowa,  484;  Newbum  v.  Lucas, 
126  Iowa,  85,  101  N.  W.  730;  Garanflo  v.  Cooley,  33  Kan.  137,  5 
Pac.  766;  Bludworth  v.  Lambeth,  9  Bob.  (La.)  256;  Baird  v.  Brown, 
28  La.  Ann.  842;  Adams  v.  Moulton,  1  McGloin  (La.),  210;  Wooton 
V.  White,  90  Md.  64,  78  Am.  St.  Bep.  425,  44  Atl.  1026;  Tripp  v. 
fiasceig,  20  Mich.  254,  4  AnL  Bep.  388;  Carpenter  v.  Carpenter, 
154  Mich.  100,  117  N.  W.  598;  Erickson  v.  Paterson,  47  Minn.  525, 
50  N.  W.  699;  Eammrath  v.  Eidd,  89  Minn.  380,  99  Am.  St.  Bep. 
603,  95  N.  W.  213;  Planters'  Bank  v.  Walker,  3  Smedes  &  M.  409; 
In  re  Andersen's  Estate,  83  Neb.  8,  ante,  p.  613,  118  N.  W.  1108; 
Terhune  v.  Elberson,  3  N.  J.  L.  726;  Foote  v.  Colvin,  3  Johns.  216, 
3  Am.  Dec.  478;  Brittain  v.  McKay,  23  N.  C.  265,  35  Am.  Dec. 
738;  Badham  v.  Cox,  33  N.  E.  456;  Flynt  v.  Conrad,  61  N.  C.  190, 
93  Am.  Dec.  588;  Walton  v.  Jordan,  65  N.  C.  170;  Baker  v.  Jordan, 
3  Ohio  St.  438;  Marshall  v.  Homier,  13  Okl.  264,  74  Pac.  368; 
Jones  V.  Adams,  37  Or.  473,  82  Am.  St.  Bep.  766,  59  Pac.  811,  62 
Pac.  16;  Wilkins  v.  Vashbinder,  7  Watts,  378  (overruling  Smith  v. 
Johnston,  1  Penr.  &  W.  471,  21  Am.  Dec.  404);  Burnside  v.  Weight- 
man,  9  Watts,  46;  Backenstoss  v.  Stahler's  Admrs.,  33  Pa.  251,  75 
Am.  Dec.  592;  Bittinger  v.  Baker,  29  Pa.  66,  70  Am.  Dec.  154; 
Pickens  v.  Beed,  1  Swan,  80;  Willis  v.  Moore,  59  Tex.  628,  46  Am. 
Bep.  284;  Crews  v.  Pendleton,  1  Leigh,  297,  19  Am.  Dec.  750; 
Engle  V.  Engle,  3  W.  Ya.  246.  Except  the  purchaser  had  notice 
of  the  ownership  of  the  crop:  Chapman  v.  Veach,  32  Kan.  167,  4 
Pac.  100. 

A  eonveyanee  of  land,  without  any  reservations  or  exceptions, 
passes  to  the  grantee  all  growing  grass  thereon;  and  where  the 
grantor  has  agreed  by  parol  to  sell  the  grass  growing  thereon  to  a 
tenant,  the  purchase  price  not  having  been  paid,  the  grantee  will  be 
entitled  to  collect  the  price,  or  to  collect  the  unpaid  rent  upon  the 
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land  where  such  grass  is  growing:  Smith  ▼.  Leighton,  38  Kan.  544, 

5  Am.  St.  Bep.  778,  ^  17  Pac.  52.  And  the  grantee  takes  the  growing 
grass,  notwithstanding  a  prior  sale  thereof  by  the  grantor,  of  which 
he  biad  no  notice:  Wescott  v.  Delano,  20  Wis.  514.  Bat  the  sale 
must  be  complete:  Pickens  ▼.  Beed,  1  Swan,  80.  And  a  snbaeqoent 
mortgage  of  such  crops  by  the  grantor,  who  atill  remains  in  pos- 
session, will  pass  no  rights  as  against  one  claiming  under  the  gran- 
tee: Coman  v.  Thompson,  47  Mich.  22,  41  Am.  Bep.  706,  10  N.  W. 
62. 

In  some  instances  the  conveyance  may  operate  by  relation  as  of 
a  date  prior  to  its  actual  delivery  to  the  vendee,  as  where  it  is 
mado  pursuant  to  a  contract  of  sale  and  purchase,  or  is  placed  in 
escrow  to  be  delivered  and  become  operative  on  the  happening  of 
some  condition.  In  the  one  event  it  may  have  the  effect  of  delivery  as 
of  the  date  of  such  contract,  and  in  the  other  as  of  the  date  of  the 
deposit  in  escrow,  for  the  purpose  of  passing  the  grantor's  right  to 
a  crop  growing  on  the  premises  at  such  date:  Marr  v.  Bhodes,  131 
I  Cal.  267,  63  Pac.  364;  Cummings  v.  Newell,  86  Minn.  130,  90  N.  W. 

311. 

Where  a  deed  conveying  land,  "and  the  rents,  issues,  and  profits 
thereof,"  was  lodged  in  escrow  to  be  delivered  to  the  grantee  on  the 
grantor's  death,  and  the  grantor  leased  the  land  for  a  share  of  the 
crops,  the  grantee  was  entitled  to  the  share  of  the  crops  agreed  on 
as  rent  on  the  grantor's  death:  Wilhoit  v.  Salmon,  146  Cal.  444,  80 
Pac.  705.  But  crops  severed  from  the  soil,  being  personalty,  do  not 
pass  by  the  deed:  Damery  y.  Ferguson,  48  111.  App.  224;  Moffett  v. 
Armstrong,  40  Iowa,  484. 

Where  one  is  in  possession  of  land  at  the  time  crops  are  planted 
and  until  they  are  matured  and  severed,  another  who  in  the  mean- 
time has  acquired  the  legal  title  to  the  land,  but  not  the  posses- 
sion thereof,  does  not  acquire  title  to  the  crops:  Edwards  ▼.  Eveler, 
84  Mo.  App.  405. 

It  is  not  material  that  the  grantor's  interest  in  the  growing  crop 
is  merely  that  of  a  landlord  who  has  reserved  a  share  therein  by 
way  of  rent.  To  the  extent  of  his  interest  it  passes  by  his  con- 
veyance of  the  land.  Where,  by  the  terms  of  a  lease,  rent  is  reserved 
in  a  share  of  the  crops,  the  landlord  and  tenant  are  tenants  in  com- 
mon of  the  growing  crops,  and  a  purchaser  of  the  land  from  the 
landlord  pending  the  lease,  in  the  absence  of  agreement  to  the  con- 
trary, is  not  entitled  to  a  portion  of  the  crop  belonging  to  the 
landlord,  which  had  been  severed  from  the  realty  before  he  ac- 
quired title  to  the  land  on  which  the  crop  was  grown:  Wendt  ▼. 
Stewart,  74  Neb.  855,  105  N.  W.  550. 

An  agreement  in  writing  to  convey  "the  premises  as  it  now  stands, 
with  all  the  improvements,  of  whatever  kind  it  is,  in  the  possession 
of  either  houses  or  lands,  of  whatever  kind,"  passes  an  equitable 
title  to  the  purchaser  to  the  growing  crops  which  he  may  recover  of 
a  subsequent  purchaser  with  notice:  Bumside  v.  Weightmaa,  2  Watts 

6  S.  268.     • 


^ 
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In  Pennsylvania,  a  vendor  eannot  elaini  a  way-going  crop,  nor  eaa 
one  tenant  in  eommon  be  sned  in  trover  by  his  coitenant  for  his  por- 
tion of  the  crop  grown  on  the  land:  Keisel  ▼.  Earnest,  21  Pa.  90. 
By  custom  in  Pennsylvania,  the  tenant  who  sows  the  land,  and  whose 
tenancy  expires  the  1st  of  April  following,  has  a  right  of  entry 
thereafter  to  cat  and  take  the  way-going  crop.  The  grain  sown  in 
one  year  and  harvested  in  the  following  calendar  year  is  the  "issues 
and  profits"  of  the  latter  year,  for  they  then  accrue  and  are  re- 
ceived: Lamberton  v.  Stouffer,  55  Pa.  284. 

When  the  owner  of  land  sells  the  growing  crops,  such  sale  creates 
a  severance  thereof,  so  that  the  purchaser  at  a  mortgage  sale  of  the 
land  eannot  claim  them,  though  the  mortgage  debt  matures  previ- 
ously to  the  sale  of  the  crops,  and  at  the  time  of  the  mortgage  sale 
the  crops  are  not  ripe  for  harvest:  Lombard!  v.  Shero,  14  Tex.  Civ. 
App.  694,  37  8.  W.  613,  971;  McKinney  v.  Williams  (Tex.  Civ.  App.), 
45  S.  W.  335. 

A  deed  conveying  certain  land,  "together  with  all  the  rights,  mem- 
bers, hereditaments,  and  appurtenances  to  the  same  belonging  or  in 
anywise  incident  or  appertaining,"  does  not  convey  the  growing  crops 
thereon  when  such  crops  have  been  already  disposed  of  to  another: 
McKinney  v.  Williams  (Tex.  Civ.  App.),  45  8.  W.  335.  A  convey- 
ance of  land  subsequent  to  a  parol  sale  of  the  growing  crops  thereon 
doea  not  carry  title  to  the  crop:  Austin  v.  8awyer,  9  Cow.  39. 

m.    Basexration  of  Growing  drops. 

Parol  evidence  has  been  held  to  be  admissible  to  prove  a  reserva- 
tion of  the  growing  crops  or  emblements,  notwithstanding  the  rule 
that  such  crops  prima  facie  pass  with  a  sale  of  the  land,  and  such 
reservation  gives  a  right  to  enter,  cut  and  carry  them  away:  Kluse 
▼.  Sparks,  10  Ind.  App.  444,  36  N.  B.  914,  37  N.  E.  1047;  Heavilon 
V.  Heavilon,  29  Ind.  509;  Harvey  v.  Million,  67  Ind.  90;  Benner  v. 
Bragg,  68  Ind.  338;  Armstrong  v.  Lawson,  73  Ind.  498;  Hays  v.  Peck, 
107  Ind.  389,  8  N.  E.  274;  Bailey  v.  Briant,  117  Ind.  362,  20  N.  E. 
278;  Flynt  v.  Conrad,  61  N.  C.  190,  93  Am.  Dec.  588;  Baker  v.  Jor- 
dan, 3  Ohio  8t.  438;  Backenstoss  v.  8tahler's  Admr.,  33  Pa.  251,  75 
Am.  Dec.  592.  The  case  of  Gibbons  v.  Dillingham,  10  Ark.  9,  50 
Am.  Dee.  233,  is  apparently  in  conflict  with  these  decisions,  but  a 
eareful  perusal  of  the  opinion  (Johnson,  C.  J.)  will  disclose  a  peculiar 
set  of  circumstances,  which  go  far  to  reconcile  tfie  judgment  with 
the  greater  weight  of  authorities  above  cited.  And  it  has  been  held 
that  parol  evidence  is  not  competent  to  show  that  a  grantor's  re- 
tention of  the  growing  crops  was  a  part  of  an  otherwise  stated  con- 
sideration, if  the  deed  contains  no  reservation  of  them:  Kammrath 
▼.  Kidd,  89  Minn.  380,  99  Am.  St.  Rep.  603,  95  N.  W.  213.  We  think 
these  decisions  more  defensible  than  those  opposing  them.  They  are 
sustained  by  Brown  v.  Thurston,  56  Me.  126,  96  Am.  Dec.  438;  Aus- 
tin V.  8awyer,  9  Cow.  39.  There  is  probably  less  doubt  when  the 
reservation  is  a  matter  of  contract  with  the  tenant  as  well  as  the 
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grantor  and  the  grantee,  and  sneh  tenant  has  been  allowed  to  prove 
the  parol  agreement  made  with  him:  Beck  t.  McLane,  12^  App.  Div. 
125,  114  N.  Y.  Supp.  44. 

On  a  sale  of  land,  the  reservation  of  pOBsession  in  the  grantor 
until  the  following  October  doee  not  warrant  the  tender  of  a  deed 
containing  as  well  the  reeerration  of  crops  growing  thereon  or 
produced  before  October.  The  right  to  take  the  crops  is  distinct 
from  the  privilege  of  retaining  poBsessioUi  and  is  not  essential  thereto, 
being  of  different  and  larger  import:  Golgrove  v.  Solomon,  34  Mieli. 
494.  In  construing  such  a  reservation  in  a  deed  due  effect  must  be 
given  to  the  intent  of  the  parties,  their  contemporaneous  acts,  and 
the  fact  that  the  grantor  did  not  own  the  crops  when  the  deed  was 
delivered:  Howe  t.  Collins,  98  Me*  445,  57  Atl.  587. 

The  expression  in  the  reservation  clause  of  a  deed  that  the  gran- 
tee "is  to  have  all  the  haj"  relates  to  the  future  occupation  and 
subsequent  production  of  the  farm,  and  not  to  the  old  hay  then  in 
the  barns,  and  if  such  phrase,  taken  in  connection  with  the  reserva- 
tions immediately  preceding  it,  raises  an  ambiguity,  it  may  be  ex- 
plained by  oral  evidence  as  to  what  hay  it  was  intended  to  apply: 
Howe  V.  CoUins,  98  Me.  445,  57  Atl.  587. 

A  reservation  in  a  deed  of  the  green  grain  in  the  ground  includes 
the  whole  crop,  grain  and  straw,  as,  under  the  phrase  "green  grain 
in  the  ground,"  the  crop  is  quoad  hoc  an  entirety,  and  cannot  be 
separated  into  its  component  parts;  and,  being  reserved,  it  is  as 
though  the  vendee  had  purchased  the  property  without  any  suck 
grain  being  in  the  ground:  Hendrickson  v.  Ivins,  1  N.  J.  £q.  562. 

IV.    ExecnUon  and  Foreclosore  on  Cropped  Lands. 

"If  there  has  been  no  severance,  actual  or  constructive,  a  growing 
crop  belonging  to  the  owner  of  the  land  is  deemed  a  part  thereof, 
and  vests  in  the  purchaser  at  an  execution  sale."  This  rule  does  not 
obtain  in  Ohio,  because  there  the  lands  must  be  appraised  and  the 
crops  are  not  included  in  the  appraisement:  Freeman  on  Executions, 
sec.  349b,  citing  Thweat  v.  Stamps,  67  Ala.  96;  Thomas  v.  Noel,  81 
Ind.  382;  Groff  v.  Levan,  16  Pa.  179;  Hershey  v.  Metzgar,  90  Pa.  217. 

"In  sales  made  under  mortgage  foreclosures,  neither  the  mortgagor 
nor  his  lessees  or  assignees  are  entitled  to  remove  crops  growing  on 
the  land  when  the  purchaser's  title  becomes  complete,  and  vests  him 
with  the  right  of  possession":  Freeman  on  Executions,  sec  349b, 
citing  Smith  v.  Hauge,  25  Kan.  246;  Beckman  v.  Sikes,  35  Kan.  120; 
Scriben  v.  Moote,  36  Mich.  64;  Howell  v.  Schenck,  4  Zab.  (N.  J.) 
89;  Aldrich  v.  Beynolds,  1  Barb.  Oh.  613;  Lane  v.  King,  8  Wend. 
584;  Sherman  v.  Willett,  42  N.  Y.  146;  Crews  v.  Pendleton,  1  Leigh, 
297,  19  Am.  Dec.  750. 

V.    Derolntlon  on  Death. 

When  the  property  left  by  a  decedent  includes  crops,  growing  or 
severed,  questions  affecting  the  ownership  frequently  arise  betwe^c 
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the  heirs,  the  devisees  or  legatees,  and  the  personal  representatives,  and 
the  eases  decided  are  therefore  eagerly  scanned  in  order  that  the  posi- 
tion of  the  claimant  may  be  ascertained.  Not  only  are  the  indi- 
vidual claims  to  be  considered,  but  they  must  be  scrutinized  carefully, 
because  the  personal  representative  may  claim  as  against  the  heir 
or  as  against  the  devisee,  and  the  heir  may  claim  against  the  devisee 
and  vice  versa.  Growing  crops  produced  by  annual  labor  and  culti- 
▼ation  are,  for  some  purposes,  a  part  of  the  real  estate,  to  which 
they  are  attached  and  until  there  has  been  a  severance  of  them  from 
the  land,  actual  or  constructive,  they  follow  the  title.  For  other 
purposes  they  are  regarded  as  personalty,  and  do  not  pass  with  the 
land,  but  go  to  the  planter.  After  maturity  and  severance  from 
the  soil  they  are,  for  all  purposes,  personal  property:  Phillips  v. 
Keysaw,  7  Okl.  674,  56  Pac.  695. 

A  crop  growing,  the  product  of  annual  sowing  or  planting,  falls 
strictly  under  the  denomination  of  emblements,  and  as  such  passes 
to  the  personal  representative  in  the  absence  of  any  devise  of  the 
land  on  which  it  is  growing:  Mitcham  v.  Moore,  73  Ala.  542;  Kins- 
man V.  Kinsman,  1  Boot,  180,  1  Am.  Dec.  37;  In  re  Ring's  Estate, 
132  Iowa,  216,  109  N.  W.  710;  Hathom  v.  Eaton,  70  Me.  219;  Pen- 
hallow  V.  I>wight,  7  Mass.  34,  5  Am.  Dec.  21;  Heard  v.  Fairbanks, 
5  Met.  Ill,  38  Am.  Dec.  394;  McGee  v.  Walker,  106  Mich.  521,  64 
N.  W.  482;  In  re  Pope's  Estate,  83  Neb.  723,  120  N.  W.  191;  Brad- 
ner  v.  Faulkner,  34  N.  Y.  347;  In  re  Kick,  11  N.  Y.  St.  Bep.  688; 
In  re  Kupp's  Estate,  2  Woodw.  Dec.  (Pa.)  228;  Shofner  v.  Shofner, 
5  Sneed,  94.  In  Missouri,  where  the  widow  has  no  dower  assigned  to 
her,  growing  crops  on  her  deceased  husband's  lands  go  to  the  execu- 
tor or  administrator,  and  not  to  her:  Whaley  v.  Whaley,  51  Mo.  36; 
Morris  v.  Thomas,  51  Mo.  159.  But  as  between  an  executor  or  ad- 
ministrator and  a  devisee  of  land,  the  latter  is  entitled  to  the  crops 
growing  thereon  at  the  death  of  the  testator.  ''Unharvested  crops 
go  to  a  devisee  of  land,  and  not  to  the  executor.  As  against  the 
heirs  at  law,  they  go  to  the  executor,  but  against  the  devisee,  they 
do  not":  Dennett  v.  Hopkinson,  63  Me.  350,  18  Am.  Bep.  227;  Hathom 
▼.  Eaton,  70  Me.  219;  In  re  Andersen's  Estate,  83  Neb.  8,  ante,  p. 
613,  118  N.  W.  1108;  In  re  Pope's  Estate,  83  Neb.  723,  120  N.  W. 
191;  Bradner  v.  Franklin,  34  K.  Y.  347;  Cox  v.  Godsalve,  6  East, 
604,  note;  West  v.  Moore,  8  East,  339;  Cooper  v.  Woolfit,  2  Hurl. 
A  N.  122,  26  L.  J.  Ex.  310,  3  Jur.,  N.  S.,  870,  5  W.  B.  796.  Of 
eourse,  the  devisee's  title  is  subject  to  the  paramount  right  of  cred- 
itors to  be  paid  out  of  the  assets  of  their  deceased  debtor.  The 
crops  on  devised  lands  must,  however,  be  treated  as  if  they  were 
chattels  specifically  bequeathed  to  the  devisee,  and  hence  cannot  be 
sold  for  the  payment  of  general  legacies,  but  only  for  the  payment 
of  debts  after  other  assets  not  specifically  bequeathed  have  been  ap- 
plied: StaU  V.  Wilbur,  77  N.  Y.  158. 

Where  a  father  by  deed  conveyed  a  farm  to  his  son,  but  oc- 
cupied it  himself  until  his  death,  and  worked  it  jointly  with  his 
son,  the  com  and  fodder  growing  thereon  at  the  death  of  the  father 
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belonged  to  his  estate,  and  the  administrator  was  entitled  thereto; 
and  the  son  having  taken  possession  of  it,  the  administrator  eonld 
recover  in  trover,  the  defendant  being  entitled  to  no  more  than  his 
share  of  the  crop:  McLaurin  v.  McColl,  3  Strob.  21. 

A  verbal  agreement  was  made  between  a  man  and  one  of  his  sons 
that  the  son  should  take  a  certain  part  of  the  father's  land  "to  the 
halves."  After  his  father's  death  the  son  cut  the  grass,  made  it 
into  hay,  and  placed  it  in  a  barn.  The  administrator  inventoried 
the  hay,  and  divided  it.  A  stranger,  having  converted  to  his  own 
use  that  part  which  was  taken  by  the  administrator,  was  liable  to 
the  administrator,  who  could  successfully  maintain  an  action  of 
trover  for  the  conversion:  Foster  v.  Gorton,  5  Pick.  185;  Wilson  t. 
Shearer,  9  Met.  504. 

In  Mississippi,  the  right  of  an  administrator  to  crops  growing  at 
the  intestate's  death  can  only  be  exercised  in  two  ways:  by  obtain- 
ing an  order  of  the  probate  court  to  sell  the  crops  as  they  stand  or 
to  cultivate  and  complete  them:  McCormick  v.  McCormick,  40  Miss. 
760;  Parley  v.  Herd,  45  Miss.  96;  Dickey  v.  Wilkins  (Miss.),  17 
South.  374;  Gordon  v.  James,  86  Miss.  719,  39  South.  18,  1  L.  B.  A., 
N.  8.,  461. 

Where  land  was  devised  to  certain  grandchildren,  and  the  execu- 
tor was  directed  to  sell  all  the  perishable  part  of  the  estate,  includ- 
ing among  other  things,  "crops  on  hand"  and  all  other  personal 
property  not  otherwise  disposed  of,  a  crop  growing  on  the  planta- 
tion at  the  death  of  the  testator  passed  to  the  grandchildren  as 
devisees,  and  not  the  executor:  Pratte  v.  Coff man's  £xr.,  27  Mo. 
424.  Under  a  will  in  which  the  land  is  given  to  the  executors,  with 
discretion  to  retain  it  until  the  debts  are  paid  out  of  the  rents,  the 
lands  do  not  go  primarily  to  the  devisees,  and  the  executors  have 
the  right  to  apply  the  crop  to  the  payment  of  debts:  Tayloe  t.  Bond, 
45  N.  C.  5. 

The  only  decision  not  reconcilable  is  Shelton  v.  Shelton,  1  Wash. 
(Va.)  53,  which  was,  that  crops  made  the  year  testator  died  did 
not  pass  to  the  devisees  by  the  word  ''appurtenances,"  but  went  to 
the  surplus  of  the  personal  estate  and  belonged  to  the  executor; 
and  in  that  case  the  president  of  the  court  of  appeals  (Pendleton) 
expressed  himself  rather  of  the  opinion  that  the  testator  intended 
the  crops  to  go  with  the  devise. 

In  some  states,  however,  the  statutes  have  controlled  the  common 
law,  and  have  made  the  executor  or  administrator,  and  not  the 
devisee,  entitled  to  crops  growing  on  the  devised  premises  at  the 
time  of  the  testator's  death,  though  it  is  optional  with  him  to  com- 
plete and  gather  them:  Upchurch  v.  Norsworthy,  12  Ala.  532;  Eubank 
V.  Clark,  78  Ala.  73;  Blair  v.  Murphree,  81  Ala.  454,  2  South.  18; 
Marx  V.  Nelms,  95  Ala.  304,  10  South.  551;  Wright  v.  Watson,  96 
Ala.  536,  11  South.  634;  Cheney  v.  Roodhouse,  32  SI.  App.  49; 
Humphrey  v.  Merritt,  51  Ind.  197;  Evans  ▼.  Iglehart,  6  Gill  4  J. 
171;  Jones  v.  Jodcs,  17  N.  C.  387;  Thomas  v.  Lines,  83  N.  C.  191; 
Waring  v.  Purcell,   1  HiU   Ch.    (S.    C.)    193.    But  an   adminifltrator 
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is  not  chargeable  with  crops  planted  after  his  intestate's  death: 
Bodman  v.  Bodman,  54  Ind.  444. 

Where  a  tenant  had  grain  growing  at  the  time  of  his  landlord's 
death  and  by  his  agreement  was  not  entitled  to  the  straw  from  his 
rented  land,  the  landlord's  widow  was  entitled  to  recover  from  such 
tenant  for  a  conversion  of  such  straw  as  matnred  within  "one 
year  from  the  death  of  her  hnsband"  in  accordance  with  the  local 
statute:  Swain  v.  Bartlow,  62  Ind.  546;  Evans  v.  Iglehart,  6  Gill  ft 
J.    171. 

As  between  the  devisee  of  land  and  the  executor,  unharvested  crops 
on  the  lands  devised  go  to  the  devisee;  but,  as  between  the  executor 
and  the  heirs  at  law,  they  go  to  the  executor.  It  is  difficult  to 
reconcile  the  distinction  which  has  been  well  called  ''capricious/' 
but  in  the  main  it  appears  to  be  that  in  the  testator  himself  the 
crop  is  partly  a  chattel  interest  which  goes  to  the  executors  rather 
than  to  the  heirs,  but  to  the  devisee  rather  than  to  the  executors, 
upon  the  presumption  that  such  was  the  intention  of  the  testator, 
though,  of  course,  this  presumption  is  open  to  rebuttal:  Dennett  v. 
Hopkinson,  63  Me.  350,  18  Am.  Bep.  227;  Shofner  v.  Shofner,  5 
Sneed,  94. 

Clover  and  hay  growing  on  real  estate  are  not  emblements,  and 
do  not  vest  in  the  personal  representatives  as  personal  property,  in- 
asmuch as  they  are  not  the  offspring  of  annual  labor  and  cultiva- 
tion: Evans  v.  Iglehart,  6  Gill  ft  J.  171;  Kain  v.  Fisher,  6  N.  Y. 
597;  In  re  Chamberlain,  140  N.  Y.  390,  37  Am.  St.  Bep.  568,  35  N. 
E.  602.  An  administrator  has  no  right  to  the  proceeds  of  the  crops 
made  upon  the  land  of  his  intestate,  previous  to  the  grant  of  his  ad- 
ministration: Upchurch  v.  Norsworthy,  12  Ala.  532.  Where  an  admin- 
istrator asserts  no  authority  over  a  crop,  and  does  nothing  toward 
cultivating  or  gathering  it,  but  that  is  all  done  by  the  son  and 
only  heir  of  the  decedent  at  his  own  expense,  such  crop  does  not 
become  assets  of  the  decedent's  estate,  but  is  the  property  of  the 
heir  by  reason  of  the  administrator's  laches:  Wright  v.  Watson,  96 
Ala.  536,  11  South.  634. 

The  executor  of  a  tenant  for  life,  dying  between  the  planting 
and  severance  of  a  crop,  is  entitled  to  the  emblements:  Thornton  v. 
Burch,  20  Ga.  791. 

Under  5  Statutes  at  Large,  page  111,  section  23,  South  Carolina,  the 
executor  was  entitled  to  the  crop  severed  before  the .  last  day  of 
December  of  the  year  of  the  testator's  death,  charged  with  the  main- 
tenance and  education  of  the  daughter  as  required  by  the  will: 
Gage  V.  Bogers,  1  Strob.  Eq.  370. 

Under  1  Bevised  Statutes,  section  2049,  South  Carolina,  declar- 
ing that  if  any  person  shall  die  after  the  first  day  of  March  in  any 
jear,  the  crop  on  the  lands  which  were  in  the  occupation  of  the 
deceased  shall  be  assets  in  the  executor's  or  administrator's  hands, 
subject  to  debts,  lejgacies,  and  distribution,  the  taxes  and  cultiva- 
tion of  such   crop   being  first   paid,   the  proceeds   of   the   crop   are 
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assets  in  the  administrator's  hands,  to  pay  for  the  expenses  of  the 
cultivation  of  such  crop  and  the  taxes  and  obligations  contracted  in 
the  production  of  it:  Berry  v.  Berry,  55  S.  0.  303,  33  8.  E.  363. 

But  the  words  "emblements  and  annual  crops,"  as  used  in  2  Be- 
▼ised  Statutes  of  Indiana,  1876,  page  505,  section  34,  requiring  the 
administrator  to  take  possession  of  and  inventory  "emblements  and 
annual  crops,  whether  severed  or  not  from  the  land,  raised  by  labor,*' 
do  not  include  uncut  grass  growing  in  the  field.  That  descends  with 
the  land  to  the  heir:  Evans  v.  Hardy,  76  Ind.  527.  And  as  the  title 
to  land  is  in  the  heirs,  all  the  crops  planted  and  growing  after  de- 
cedent's death  belong  to  them.  The  administrator  is  only  entitled 
to  those  growing  at  the  death  of  the  ancestor:  Gregory  ▼.  Wilson, 
52  Ind.  233;  Bodman  v.  Bodman,  54  Ind.  444;  Kid  well  ▼.  Kidwelly 
84  Ind.  224. 

By  2  Bevised  Statutes  of  New  York,  page  82,  section  6,  sabdivi- 
sion  5,  crops  growing  on  the  lands  of  the  decedent  at  the  time  of  hia 
death  are  assets,  and  go  to  the  executor  or  administrator,  to  be  ap- 
plied and  distributed  as  part  of  the  personal  estate  of  the  testator 
or  intestate,  and  must  be  included  in  the  inventory.  Such  crops  go- 
primarily  to  the  executor,  to  be  used,  if  necessary,  for  the  payment 
of  debts  and  legacies,  or,  if  not  necessary  for  that  purpose,  they 
go  to  the  beneficiary  under  the  will:  Bradner  v.  Faulkner,  34  N.  T> 
347;  Sherman  v.  Willett,  42  N.  Y.  146;  Stall  v.  Wilbur,  77  N.  Y.  158. 

In  Ohio  crops  in  the  ground  go  to  the  administrator,  if  the  in- 
testate die  after  the  1st  of  March,  and  they  are  gathered  before 
the  1st  of  December.  All  other  crops  go  to  the  heir:  Green  v.  Cat- 
right,  Wright,  Ohio,  738. 

Where  a  crop  was  growing  at  the  death  of  the  intestate  and  har- 
vested afterward,  the  tenant  taking  his  share,  the  remainder  (the 
landlord's  share)  was  properly  delivered  to  the  heir.  It  was  a  rent, 
payable  in  kind,  and  passed  with  the  inheritance,  and  belonged  te 
the  heir  rather  than  the  administrator:  McDowell  t.  Addams^  45  Ps- 
430. 


GREENE  V.  STATE. 

[83  Neb.  84,  119  N.  W.  6.] 

CONSTITXrTIONAL  LAW— Penal  Statutes  Making  Acts  Grim- 
inal  When  Oommltted  Against  Citizens  and  Besidents  of  tbe  Stats. 
Section  3  of  the  act  of  March  30,  1901  (Laws  1901,  e.  93),  eontra- 
▼enes  section  15,  article  3  of  the  constitution  of  the  state  of  Ne- 
braska, which  forbids  special  legislation,  aa  well  as  section  1  of  tbe 
fourteenth  amendment  to  the  constitution  of  the  United  States^ 
which  forbids  a  state  to  deny  to  any  person  within  its  jurisdictioa 
the  equal  protection  of  the  laws,  in  that  the  acts  thereby  pro- 
hibited are  made  criminal  only  when  committed  against  eitiaeaa 
or  residents  of  the  state  of  Nebraska,    (p.  628.) 


.^^ 
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CONSTITUTIONAL  LAW— Party  Wbose  Bights  ftxe  not  Af- 
fected, Wbem  may  Question  the  Constitutionality  of  a  Statute. — The 
mle  that  a  court  will  not  listen  to  an  objection  made  to  the  constitu- 
tionality  of  a  law  by  a  party  whose  rights  it  does  not  affect  is  in- 
applicable to  a  case  where  the  vice  of  the  law  consists  in  an  un- 
warranted discrimination  between  the  individuals,  against  whom  the 
aggression  thereby  forbidden  is  committed,     (p.  628.) 

(Syllabi  by  the  court.) 

Greene  &  Greene,  L.  C.  Burr,  H.  F.  Rose  and  T.  J.  Doyle, 
for  the  plaintiff  in  error. 

William  T.  Thompson,  attorney  general.  Grant  G.  Martin 
and  Frank  M.  Tyrrell,  contra. 

^  CALKINS,  C.  The  plaintiff  in  error,  hereinafter  called 
the  defendant,  was  indicted  with  his  alleged  partner  for  a 
violation  of  the  provisions  of  section  3  of  the  act  of  1901: 
Laws  1901,  c.  93;  Criminal  Code,  sec.  46d.  It  was  charged 
that  the  defendants,  who  were  alleged  to  be  attorneys  at 
law,  conspired  together  to  sue  a  large  number  of  saloon- 
keepers just  prior  to  the  time  of  issuing  of  licenses ;  that  the 
defendants  would  then  threaten  to  file  remonstrances  against 
the  issuing  of  such  licenses,  and  by  means  of  such  threats 
obtain  money  from  such  saloon-keepers.  This  defendant  de- 
manded a  separate  trial,  which  was  granted;  and  the  state 
elected  to  proceed  against  him  upon  the  charge  of  extorting 
one  hundred  and  fifty  dollars  from  one  Clyde  Lester.  There 
was  a  verdict  of  guilty,  and  a  judgment  that  the  defendant 
pay  a  fine  of  two  hundred  dollars,  from  which  he  prosecutes 
error  to  this  court. 

1.  Section  3  of  the  act  of  1901  is  as  follows:  "Any  person 
or  i)ersons  who  shall  by  threats,  intimidation,  coercion,  ex- 
tortion, injunction,  conspiracy,  deception  or  subterfuge,  ob- 
tain, or  seek  to  obtain,  money  or  other  valuable  consideration, 
or  shall  cause  the  same  to  be  done  directly  or  indirectly,  from 
any  citizen  or  resident  of  this  state,  or  compel  them  to  per- 
form any  act  not  consistent  with  common  law  or  equity,  or 
who  shall  by  such  threats,  coercion,  intimidation,  extortion, 
injunction,  conspiracy,  deception  or  subterfuge,  induce  any 
citizen  or  resident  of  the  state  of  Nebraska  to  surrender  any- 
thing of  value  or  relinquish  any  right,  guaranteed  by  the  laws 
of  Nebraska,  in  consideration  of  the  withdrawal  of  said 
threats,  coercion,  intimidation,  extortion,  injunction,  con- 
spiracy, deception  or  subterfuge,  shall  be  deemed  guilty  of 
blackmail,  and  upon  conviction  thereof  shall  be  confined  in 
the  penitentiary  for  not  more  than  three  years  nor  less  than 
one  year,  'or  be  fined  not  less  than  two  hundred   ($200) 


628  American  State  Reports,  Vol.  131.     [Nebraska, 

dollars,  nor  more  than  five  hundred  ($500)  doU&rs'  for  each 
and  every  offense."  From  a  reading  of  this  section  it  wiU 
^^  appear  that  its  protection  is  confined  to  citizens  or  resi- 
dents of  the  state  of  Nebraska.  In  this  respect  the  statute 
appears  to  be  sui  generis,  our  attention  not  having  beai 
called  to  any  similar  enactment.  We  have,  therefore,  pre- 
sented the  question  whether  the  legislature  of  a  state  may 
limit  the  protection  of  its  criminal  laws  to  its  own  citizens 
and  persons  resident  within  its  boundaries.  Giving  to  the 
term  '^ residents"  its  widest  possible  construction,  there  must 
be  constantly  within  the  limits  of  the  state  a  large  number 
of  persons  who  are  neither  citizens  nor  residents  thereof.  A 
just  appreciation  of  the  importance  of  the  question  involved 
will  be  best  obtained  by  supposing  the  Criminal  Code  to  be 
amended  to  conform  to  the  policy  adopted  by  the  statute  in 
(luestion.  The  statute  against  homicide  would  then  provide 
that  if  any  person  shall  purposely  and  of  premeditated  malice 
kill  a  citizen  or  resident  of  the  state  of  Nebraska,  etc.;  the 
statute  against  robbery,  if  any  person  shall  forcibly  or  by 
violence  and  putting  in  fear  take  from  the  person  of  a  citizen 
or  resident  of  the  state  of  Nebraska  any  money,  etc.;  the 
statute  of  arson,  if  any  person  shall  willfully  and  maliciously 
bum  or  cause  to  be  burned  any  dwelling-house,  etc.,  the  prop- 
erty of  any  citizen  or  resident  of  the  state  of  Nebraska,  etc. 
Such  legislation  we  believe  to  be  inhibited  by  section  15, 
article  3  of  our  constitution,  prohibiting  special  legislation, 
and  clearly  forbidden  by  section  1  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States,  which  provides 
that  no  state  shaU  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  We  are  forced  to  conclude 
that  the  statute  is  void,  and  that  no  conviction  can  be  had 
thereunder. 

2.  We  have  not  overlooked  those  cases  which  hold  that  a 
court  will  not  listen  to  an  objection  made  to  the  constitution- 
ality of  an  act  by  a  party  whose  rights  it  does  not  affect,  and 
who  has  therefore  no  interest  in  defeating  it.  Where  the 
constitutional  objection  is  that  the  penalties  of  the  law  are 
directed  against  a  certain  class  without  any  just  reason  for 
such  discrimination,  it  is  safe  to  ®''  leave  the  question  of  the 
constitutionality  of  such  laws  to  be  raised  by  the  parties 
against  whom  the  discrimination  is  made ;  and  such  have  been 
the  facts  in  all  the  cases  we  have  examined  laying  down  this 
rule.  It  is  inapplicable  to  a  case  where  the  vice  of  the  law 
consists  in  an  unwarranted  discrimination  between  the  indi- 
viduals against  whom  the  aggression  thereby  forbidden  is 
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oommitted.  In  sach  ease  there  is  no  way  ligr  which  anj 
person  within  the  jurisdiction  of  the  state  denied  the  pro- 
tection of  its  criminal  law  conld  bring  the  question  before  a 
court  for  its  determination.  If  the  legislature  should  eaoAct 
a  law  amending  our  Criminal  Code  so  that  the  crimes  therein 
81>ecified  should  be  crimes  only  when  committed  against  citi- 
zens or  residents  of  the  state,  such  an  act  would  be  absolutely 
void,  but  its  invalidity  could  never  be  brought  before  the 
court  by  any  person  belonging  to  the  classes  thereby  denied 
the  protection  of  the  criminal  law.  If  we  apply  to  such  a 
law  the  rule  that  its  constitutionality  would  only  be  con- 
sidered when  the  objection  was  made  by  a  party  discriminated 
against,  there  could  be  no  objection  of  its  invalidity.  When 
such  a  law  is  sought  to  be  enforced  against  any  person, 
whether  belonging  to  the  classes  discriminated  against  or  not, 
it  should  be  declared  void. 

We  therefore  recommend  that  the  judgment  of  the  district 
court  be  reversed  and  the  defendant  discharged. 

Fawcett  and  Boot,  GC,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  defendant  discharged* 

Bose,  J.,  not  sitting. 


The  CimttitvUonality  of  8iatuie$  DiserimmaUnff  in  favor  of  ren- 
d^enta  ms  against  nonreoidenta  in  the  matter  of  lieense  taxation  it 
jWwtvimMd  in  the  note  to  Hager  v.  Walker,  129  Am.  St.  Bep.  257. 


GORDEE  V.  PANKONIN. 

[S3  Neb.  204,  119  N.  W.  449.] 

CONTBAOT8,  Interpretation  l»y  tlie  Parties.— If  a  eontraet  is 
ambignonBy  the  eonrt  wiU  generally  follow  the  interpretation  placed 
on  it  by  the  parties.     (By  the  editor.)     (p.  632.) 

SPEOinO  PEBFOBMAKOE  Where  an  Imperfect  Deeciiption 
baa  been  Acted  upon  by  the  Parties. — ^In  an  action  brought  to  com- 
pel the  apeeific  performance  of  a  covenant  to  renew  a  lease,  the 
xact  that  the  description  of  the  property  in  the  lease  is  indefinite 
wiU  not  defeat  the  plaintiff's  right  to  have  the  same  specifically 
performed,  where  it  appears  that  both  parties  have,  without  quesr 
tion,  acted  under  said  lease,  the  defendant  surrendering,  and  the 
plaintiffs  accepting,  certain  specified  property  as  being  the  property 
~  in  said  lease,     (p.  632.) 
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PABTNEBHUIP — ^Ndw  Member,  Admitting  by  Consent  of  tb0 
Partners. — While  the  sale  of  hie  interest  to  a  stranger  bj  one  mem- 
ber of  a  partnership  does  not  make  saeh  stranger  a  member  of  the 
firm,  there  is  no  role  of  law  forbidding  all  the  members  of  a  firm 
from  agreeing  to  admit  a  new  member  as  a  partner  therein,  (p. 
633.)  • 

PABTNEB8HIP,  When  not  Dissolved  by  Admitting  a  New 
Member. — ^Where  one  of  the  partners  sells  his  interest  in  the  firm 
with  the  consent  of  the  other  members,  and  a  purchaser  is  taken 
in  and  recognized  as  a  partner  and  the  business  continued,  this 
does  not  work  a  dissolution  of  the  firm.     (Bj  the  editor.)     (p.  633.) 

PABTNEBSHIP  —  New  Member,  Transfer  to  —  Statute  of 
Frauds. — Where  by  agreement  between  all  the  partners  a  new  mem- 
ber is  admitted  to  the  firm,  he  acquires  an  interest  in  the  partner- 
ship property  by  operation  of  law;  and  such  transfer  is  not  within 
the  statute  of  frauds,     (p.  633.) 

PABTNEBSHIP,  Bight  of  to  Benewal  of  a  Lease  Thon^ 
Changes  have  Taken  Place  in  the  Interests  of  the  Partners. — ^In 
an  action  by  a  partnership  for  the  specific  performance  of  a  coto- 
nant  to  renew  a  five-year  lease,  it  is  immaterial  that  at  certain  times 
during  the  first  term  of  said  lease  other  persons  held  an  interest  in 
said  partnership,  where  the  persons  who  constituted  the  partner- 
ship at  the  time  of  demanding  such  renewal  are  the  same  persons 
who  were  members  of  the  firm  at  the  time  of  the  execution  of  the 
lease,     (pp.  633,  634.) 

PABTNEBSHIP,  Capacity  of  to  Take  Title  to  Beal  Estate^ 
Estoppel  to  Question. — ^Where  a  lessor  has  accepted  the  benefits  of 
a  lease  made  by  him  to  a  partnership,  he  cannot,  in  an  action  by 
such  partnership  to  enforce  the  specific  performance  of  a  covenant 
to  renew,  plead  that  the  partnership  was  without  capacity  to  take 
the  legal  title  to  real  estate,     (p.  634.) 

SPECIFIC  PEBFOBMANCE  of  Contract  for  Benewal  of  Iieass 
— Bemedy  at  Law. — Where  a  plaintiff  purchases  a  stock  of  goods 
and  the  goodwill  of  a  business,  at  the  same  time  taking  a  lease  of 
the  premises  in  which  said  business  has  been  carried  on,  for  a  term 
of  years^  with  an  option  to  renew  at  the  end  of  said  term,  he  is 
not  confined  to  an  action  at  law  for  damages  in  case  of  the  land- 
lord's refusal  to  fulfill  the  covenant  to  renew,  but  may  maintain 
an  action  in  equity  for  the  specific  performance  of  such  covenant. 
(pp.  634,  635.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 
D.  O.  Dwyer  and  A.  L.  Tidd,  for  the  appellant 
Byron  Clark,  contra. 

2*^  CALKINS,  C.  The  defendant  was  a  dealer  in  imple- 
ments and  harness  in  the  village  of  Louisville.  He  occupied 
a  store  upon  lots  numbered  262  and  263,  and  had  warehouses 
and  buildings  on  lots  293  and  294.  'On  the  thirteenth  day  of 
February,  1901,  he  entered  into  a  contract  to  sell  to  the  firm 
of  Fred  Gorder  &  Son  his  stock  of  goods,  excepting  only 
pumps  and  windmills,  and  to  rent  the  buildings  upon  said 
lots  262  and  263,  together  with  all  warerooms  occupied  for 
storage  purposes,  reserving  an  ofiSce  room  in  the  main  build- 
ing.   The  rent  was  to  be  twenty-two  dollars  a  month  for  a 
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term  of  one  year,  with  the  privilege  of  five  years  or  more. 
The  vendor  further  agreed  not  to  engage  in  the  implement 
or  harness  business  in  Louisville  so  long  as  the  vendee  should 
rent  said  property.  On  the  fifteenth  day  of  February  the 
parties  entered  into  a  more  formal  lease,  for  a  term  of  five 
years  from  February  20th,  with  an  option  to  the  lessees  to, 
at  the  end  of  such  term,  renew  for  a  period  of  one  year  or 
more  up  to  five  years.  In  this  lease  the  property  was  again 
described  as  lots  262  and  263,  with  all  the  buildings,  ware- 
houses and  out  buildings  **  which  are  now  occupied  by  said 
party  except  one  room  in  the  southwest  corner  of  the  main 
building  therein  located,  which  said  room  was  then  occupied 
by  S.  W.  Ball  and  used  as  a  barber-shop."  On  the* twelfth 
<lay  of  September,  1902,  the  parties  entered  into  an  agreement 
which  purported  to  be  additional  and  supplemental  to  the 
agreement  of  February  15,  1901,  "providing  *^  for  the 
leasing  of  lots  262,  263,  293  and  294."  It  recited  that  it  was 
made  in  consideration  of  the  settlement  of  certain  differences 
arising  between  said  parties  on  account  of  a  breach  by  the 
defendant  of  the  conditions  of  the  lease  entered  into  on  the 
fifteenth  day  of  February,  1901.  It  stipulated  that,  in  ad- 
dition to  the  covenants  in  said  former  contract  contained,  the 
defendant  was  to  have  the  use  of  one-half  the  building  on  lot 
294,  and  one  dollar  and  fifty  cents  a  month  rent  in  addition 
to  the  twenty-two  dollars  provided  in  the  former  contract  and 
lease,  and  that  the  lessees  were  to  pay  the  sum  of  twenty- 
three  dollars  and  fifty  cents  a  month  for  the  use  of  the  build- 
ings on  lots  262,  263,  293,  and  one-half  the  building  on  lot 
294.  The  lessees  appear  to  have  remained  in  possession  of 
said  premises  and  paid  the  stipulated  rent  until  about  the 
expiration  of  their  term,  when  they  gave  to  the  defendant 
notice  that  they  would  avail  themselves  of  the  option  to  re- 
new said  lease  for  a  term  of  five  years  from  the  fifteenth  day 
of  February,  1906.  The  defendant  refused  to  renew  the 
lease  in  accordance  with  said  option,  but  notified  the  lessees 
to  give  up  possession,  and  began  a  suit  in  the  county  court  of 
Cass  county,  charging  the  lessees  with  unlawfully  and  forcibly 
retaining  possession  of  said  premises,  in  which  action  a  judg- 
ment of  restitution  was  rendered.  Thereupon  the  plaintiffs 
brought  this  action  to  enjoin  the  defendant  from  enforcing 
such  judgment  of  restitution,  and  to  compel  the  specific  per- 
formance of  the  agreement  to  execute  a  lease  for  the  addi- 
tional term  of  five  years.  There  was  a  judgment  for  the 
plaintiffis,  and  the  defendant  appeals. 
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1.  Defendant  alleges  that  the  description  of  the  properly 
in  the  lease  is  too  indefinite  to  enable  the  court  to  enter  a 
decree  for  the  specific  performance  of  the  agreement  to  extend 
the  lease.  It  is  to  be  observed  that  the  lots  293  and  294  were 
not  specifically  described  in  the  contract  made  in  February, 
1901;  but  in  the  supplemental  contract  made  in  September, 
1902,  this  uncertainty  was  supplied  by  the  reference  to  the 
February  contracts  as  being  contracts  for  the  leasing  of  the 
four  lots  mentioned.  It  is  the  rule  that,  where  the  contract 
is  ambiguous,  the  court  will  ^^  generally  follow  the  inter- 
pretation placed  upon  the  same  by  the  parties  themselves: 
Davis  V.  Ravenna  Creamery  Co.,  48  Neb.  471,  67  N.  W.  436 ; 
Hale  V.  Sheehan,  52  Neb.  184,  71  N.  W.  1019;  Lawton  v. 
Fonner,  59  Neb.  214,  80  N.  W.  808 ;  State  v.  County  Commrs., 
60  Neb.  566,  83  N.  W.  733.  We  are  satisfied  that,  where  a 
lessor  surrenders  possession  of  property  imperfectly  described 
in  the  lease,  and  the  lessee  accepts  possession  of  such  prop- 
erty as  being  the  property  intended  to  be  let,  neither  p«wty 
to  the  contract  should  be  allowed  to  afterward  question  the 
sufficiency  of  the  description.  In  this  case,  however,  the 
contract  of  September,  1902,  includes  the  description  of  the 
two  lots  upon  which  the  buildings  mentioned  in  the  first 
contract  were  situate.  This  supplies  any  defect  that  might 
have  existed  in  the  prior  contract  r^arding  the  two  lots  in 
question. 

It  is  contended  that  it  introduced  a  new  element  of  un- 
certainty, in  that  it  provided  that  the  defendant  should  have 
the  use  of  one-half  of  lot  294,  without  specifying  which  half 
of  said  lot  was  intended.  The  defendant's  answer,  alleges 
that  the  description  in  the  lease  is  indefinite  because  it  calls 
for  a  lease  upon  buildings,  without  particularly  describing 
the  land  upon  which  they  «are  situated.  It  does  not  plead 
the  uncertainty  in  the  specification  of  the  half  of  lot  294. 
It  sufficiently  appears  in  the  record  that  the  parties  them- 
selves had  no  difficulty  in  determining  which  half  each  was 
to  occupy.  Had  this  question  been  raised  in  the  case,  it  would 
have  been  the  duty  of  the  court  to  follow  the  interpretation 
put  upon  this  clause  by  the  parties,  and  it  might,  in  its  decree 
awarding  an  extension  of  the  lease,  have  specifically  described 
the  half  of  lot  294  which  was  actually  occupied  by  the  plain- 
tiffs under  the  lease.  As  there  was  no  controversy  presented 
in  the  court  below  regarding  this  matter,  it  was  not  necessary 
for  the  court  to  specifically  describe  the  half  to  be  awarded 
the  plaintiffs,  and  its  failure  to  do  so  does  not  make  the  judg- 
ment erroneous. 
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2.  It  appears  that  at  the  time  of  making  the  lease  of  Feb- 
ruary 15,  1901,  the  firm  of  Fred  Qorder  &  Son  waa  ^^  com- 
XK>sed  of  Charlotte  Gorder,  August  Gorder  and  Fred  Gorder, 
and  that  on  February  3,  1902,  John  Gorder  acquired  a  one- 
fourth  interest  in  the  business  from  August;  that  in  May, 
1904,  August  sold  his  remaining  one-fourth  interest  to  the 
other  members  of  the  firm;  and  that  on  February  19,  1906, 
John  sold  to  Fred  Gorder,  and  on  the  same  day  Fred  sold  to 
August  a  one-half  interest  in  the  business.  The  defendant 
argues  that  each  change  in  the  membership  of  the  firm 
operated  as  a  dissolution  of  such  firm  and  the  formation  of 
a  new  partnership,  and  that  the  plaintiffs  could  not  maintain 
this  action  without  showing  an  assignment  of  the  lease  in 
writing,  sufficient  under  the  statute  of  frauds  to  convey  real 
estate,  from  the  firm  as  it  existed  at  the  time  of  the  making  of 
the  lease.  It  is  said  that  an  assignment  of  a  partner's  interest 
works  a  dissolution  of  the  firm,  and  many  authorities  are  cited 
to  sustain  this  proposition.  The  reason  for  the  rule  is  that  a 
partner  cannot  introduce  a  new  member  into  the  firm  without 
the  consent  of  the  other  members,  nor  make  them  members  of 
another  firm ;  but  there  is  no  rule  of  law  which  forbids  a  part- 
nership, with  the  consent  of  all  its  members,  to  admit  a  new 
member,  and  when  members  so  taken  in  are  recognized  and 
treated  by  all  as  partners,  and  the  business  is  continued  with 
them  under  the  original  agreement,  this  is  sufficient  to  make 
them  partners,  and  does  not  work  a  dissolution  of  the  firm: 
Meaher  v.  Cor,  37  Ala.  201 ;  Eosenstiel  v.  Gray,  112  111.  282. 

3.  In  such  case  the  new  member  has  an  interest  in  all  the 
X>artnership  property  by  operation  of  law.  If  the  partnership 
has,  or  is  equitably  entitled  to,  an  estate  in  land,  such  interest 
passes  to  the  new  member  so  admitted  without  any  formal 
assignment.  The  statute  of  frauds  expressly  excepts  from  its 
provisions  transfers  by  operation  of  law. 

4.  Again,  it  appears  that  Charlotte  Gorder,  Fred  Gorder 
and  August  Gorder  were  the  sole  members  of  the  firm  at  the 
time  of  the  commencement  of  this  action,  as  well  as  at  the  time 
of  the  execution  of  the  original  lease.  It  is  *^  hardly  neces- 
sary to  say  that  the  fact  that  the  shares  held  by  them  were  in 
different  proportion  at  the  two  dates  is  immaterial  except  as 
between  themselves.  If,  therefore,  the  defendant's  position 
that  the  right  which  the  original  firm  had  in  the  lease  did  not 
pass  to  the  succeeding  members  were  sound,  it  must  have  re- 
mained in  the  original  members  of  the  firm,  who  now  constitute 
all  the  members  thereof  and  are  the  persons  in  whose  behalf 
thja  action  is  being  prosecuted.    Admitting,  for  the  purpose  of 
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the  argument  that  an  assignment  of  the  lease  which  should 
deprive  the  defendant  of  his  right  to  resort  to  the  property  of 
all  the  members  constituting  the  firm  with  which  he  made  the 
original  contract  could  not  be  made  without  his  consent,  that 
question  does  not  arise.  The  firm  which  is  asking  a  renewal 
of  the  lease  is  composed  of  the  same  individuals  as  the  firm 
-with  which  the  defendant  originally  contracted,  and  a  lease 
executed  by  the  plaintiff  firm  gives  to  defendant  everything 
in  the  way  of  security  for  performance  by  the  lessees  of  their 
covenants  that  was  contemplated  at  the  time  of  the  execution 
of  the  original  lease,  or  which  he  is  entitled  to  demand  in  any 
view  of  the  case.  It  is  entirely  immaterial  to  the  defendant 
that  for  some  portions  of  the  period  of  the  original  lease,  for 
which  he  has  received  his  stipulated  compensation,  some  other 
persons  than  those  constituting  the  firm  at  the  time  of  making 
the  contract  were  interested  therein  as  partners. 

5.  The  defendant  contends  that,  since  a  partnership  may 
not  take  the  legal  title  to  an  estate  in  land,  the  plaintifiEs  can- 
not maintain  this  action.  It  does  not  follow  that,  because  a 
partnership  cannot  take  the  legal  title  to  land,  a  lease  to  such 
partnership  and  the  acceptance  of  rent  thereunder  by  the 
lessor  creates  no  rights  in  the  partnership.  In  such  case,  if 
the  name  of  a  natural  person  is  included  in  the  name  of  the 
partnership,  such  person  will  take  the  legal  title  in  trust  for 
the  benefit  of  such  partnership,  and  if  there  is  not  induded 
in  the  designation  of  the  firm  the  name  of  a  natural  person  to 
whom  such  legal  title  would  **•  pass,  equity  will  regard  the 
lessor,  who  had  received  the  benefits  of  such  attempted  con- 
veyance, as  holding  the  legal  title  in  trust  for  the  partnership. 
In  this  case  the  defendant  did  not  raise  this  question  in  Ids 
answer,  and  it  was  not,  therefore,  necessary  for  the  district 
court  to  consider  the  same.  Had  it  beai  raised  by  the  de- 
fendant, it  would  have  been  the  duty  of  the  court,  if  it  found 
the  plaintiffs  were  otherwise  entitled  to  a  renewal  of  such 
lease,  to  require  the  defendant  to  make  the  same  to  some 
member  of  the  firm,  or  other  person  capable  of  taking  title 
to  real  estate,  in  trust  for  the  plaintiff  firm. 

6.  Finally,  the  defendant  insists  that  the  plaintiffs*  remedy 
at  law  was  adequate,  and  that  they  are  not  entitled  to  any 
equitable  relief.  Whatever  the  rule  may  originally  have  been, 
it  has  become  almost  a  matter  of  course  to  award  specific 
performance  of  contracts  concerning  real  estate.  When  such 
contract  is  valid,  unobjectionable  in  its  nature,  and  in  the  dr- 
cumstances  connected  with  it  capable  of  being  enforced,  and 
it  is  just  and  proper  that  it  be  fulfilled,  it  is  as  much  a 
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matter  of  course  for  a  court  of  equity  to  decree  a  specific 
performance  as  for  a  court  of  law  to  give  damages  for  the 
breach  of  it :  Morgan  v.  Hardy,  16  Neb.  427,  20  N.  W.  337. 
In  this  case  the  plaintiffs  purchased  a  stock  of  goods  and  the 
goodwill  of  the  business  theretofore  carried  on  upon  the  prop- 
erty rented  by  them,  with  the  stipulation  that  the  defendant 
should  not  engage  in  the  same  business  while  they  continued 
to  rent  said  property.  They  appear  to  have  been  still  carry- 
ing on  this  business  at  the  time  of  the  commencement  of  this 
action,  and  to  have  desired  to  renew  the  lease  for  the  purpose 
of  its  continuance.  Under  these  circumstances,  an  action  at 
law  would  not  have  been  an  adequate  remedy,  and  the  right 
of  the  plaintiffs  to  equitable  relief  is  clear  and  unmistak- 
able. 

We  therefore  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Duffie,  Epperson  and  Good,  CO.,  concur. 

•^*  By  the  COURT.    For  the  reasons  stated  in  the  fore- 
going opinion  the  judgment  of  the  district  court  is  affirmed. 


The  Prcu^ieal  Canstruotion  Which  the  Parties  to  a  Contract  liave 
ttiemselyefl  given  it  is  accorded  great  weight  by  the  courts  in  eases 
of  doubtful  meaning:  Jenkins  y.  Jensen,  24  Utah,  108,  91  Am.  St. 
Bep.  783;  Mueller  v.  Northwestern  University,  195  Dl.  236,  88  Am. 
Bt.  Bep.  194;  Williamson  v.  Eastern  Building  etc.  Assn.,  54  S.  C. 
582,  71  Am.  St.  Bep.  822;  Pratt  v.  Prouty,  104  Iowa,  419,  65  Am.  St. 
Bep.  472;  Equitable  Loan  etc.  Co.  v.  Waring,  117  Ga.  599,  97  Am. 
St.  Bep.  177. 

The  Awarding  of  Specific  Performance  is  usually  said  to  rest  largely 
in  the  discretion  of  the  court:  Boldt  v.  Early,  33  Ind.  App.  434, 
104  Am.  St.  Bep.  255;  OfPutt  v.  Offutt,  106  Md.  236,  124  Am.  St. 
Bep.  491.  Still  when  a  contract  is  in  writing,  certain  in  its  terms, 
baaed  upon  a  valuable  consideration,  fair  and  just  in  all  its  provisions, 
and  capable  of  being  enforced  without  hardship  to  either  party,  it 
is  as  much  a  matter  of  course  for  a  court  of  equity  to  decree  its 
specific  performance  as  for  a  court  of  law  to  award  damages  for  its 
breach:  Marshall  v.  Keach,  227  111.  35,  118  Am.  St.  Bep.  247. 

Partnership  JZeal  Estate  is  the  subject  of  a  note  to  Goldthwaite  v. 
Janney,  48  Am.  St.  Bep.  62.  As  to  the  application  of  the  statute  of 
frauds  to  partnership  agreements  respecting  land,  see  the  note  to 
McCoy  V.  McCoy,  102  Am.  St.  Bep.  239.  Land  owned  by  copart- 
ners as  part  of  the  firm's  assets,  where  each  has  a  legal  title,  is 
held  in  common,  subject  to  a  liability  to  have  it  applied  to  partner- 
ship obligations  and  accounting,  each  having  a  lien  on  the  inter- 
est of  his  copartner  for  any  balance  due  him.  A  partner  holding 
the  legal  title  to  land  constituting  part  of  the  assets  of  the  firm 
holds  it  in  trust,  for  the  uses  thereof,  its  creditors,  and  his  co- 
partner, and  equity  will  compel  such  conveyance  as  the  necessities 
of  the  business  and  the  rights  of  the  copartner  require:  Chase  v. 
Angell,  148  Mich.  1,  118  Am.  St.  Bep.  568.  See,  also,  Hartnett  v. 
Stillwell,  121  Ga.  386,  104  Am.  St.  Bep.  151. 
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MOBBIS  T.  MILLEB. 

[83  Keb.  218,  119  N.  W.  458.] 

ABBATJIiT  AKD  BATTEBT— 8alf-def «iiaa»  BUht  of .—1b  an 
aetioB  for  damages  for  an  assanlt  and  battery,  wherein  it  was  elaimcd 
by  each  of  the  parties  that  the  other  waa  the  aggressor,  and  bj  the 
defendant  that  what  he  did  was  in  self-defense,  it  was  not  error 
for  the  court  to  instruct  the  jury,  among  other  things,  that  the 
right  of  self -defense*  did  not  imply  the  right  to  attack,  or  to  toI- 
unturily  enter  into  an  affray,  nor  to  use  more  force  than  waa  neces- 
sary for  his  defense,  and  that  the  question  as  to  who  provoked  the 
difficulty  or  made  the  first  assault  was  for  the  jury  to  decide  under 
the  oYidence.     (pp.  637-639.) 

JUBT  TRIAL— In8tnictloiia»  Oonaidarlng  and  Oonstndiig  aa  a 
Whole. — ^In  construing  instructions  upon  any  given  proposition,  all 
instructions  bearing  upon  the  same  should  be  construed  together  as 
a  whole,     (p.  638.) 

AfiaAXJI.T  AND  BATTEBT— Ckmaent  doea  not  Make  lAwfal 
nor  Bar  Bight  to  Becover  for  InJ  axles. — Where  two  persons  engage 
voluntarily  iii  a  fight,  either  can  maintain  an  action  against  the 
other  to  recover  the  actual  damages  for  the  injuries  he  may  re- 
ceive, and  the  fact  that  the  combat  was  by  agreement  or  mutual 
consent  of  the  parties  to  it  is  no  defense,     (pp.  639,  640.) 

EVIDEKOE — ^Hat,  Preliminary  Evidence  to  Idoitlty  of.— Im- 
mediately after  an  encounter  between  plaintiff  and  defendant,  the 
plaintiff's  hat  was  picked  up  near  where  he  fell,  and  was  introduced 
m  evidence  upon  the  trial,  showing  a  break  or  rent  at  a  place 
which,  when  worn,  would  be  over  or  near  the  point  of  injury  upon 
plaintiff's  head.  The  identity,  condition  and  possession  of  the  hat 
were  shown  by  evidence  preliminary  to  its  introduction.  Held,  that 
the  admission  of  the  hat  in  evidence  was  not  erroneous,     (p.  64L) 

APPEAL  AND  EBBOB— Want  of  Prejndlce.— After  the  con- 
clusion of  the  instructions  by  the  court  to  the  jury,  and  upon  the 
jury  retiring  from  the  courtroom  to  deliberate  upon  their  verdict, 
one  of  the  jurors,  by  mistake  and  inadvertence,  picked  np  the  hat 
which  had  been  introduced  in  evidence  and  carried  it  into  the  jury- 
room,  where  it  remained  until  the  next  day,  when  it  was  removed 
by  a  bailiff  and  returned  to  the  courtroom.  The  evidence  adduced 
upon  the  motion  for  a  new  trial  showed  that  the  hat  waa  taken 
by  mistake,  and  that  little,  if  any,  attention  was  paid  to  it  by  the 
jurors;  that  it  was  upon  the  table  around  which  the  jurors  as- 
sembled, and  used  as  a  ballot-box  a  part  of  the  time;  that  it  was 
not  used  in  any  way  for  the  purpose  of  influencing  the  minds  of 
the  jurors,  and  did  not  influence  them.  Held,  that  the  taking  of 
the  hat  to  the  jury-room,  under  the  circumstances,  was  an  irregn* 
larity,  but  without  prejudice  to  the  defendant,     (pp.  641,  642.) 

(Syllabi  by  the  court.) 

H.  M.  Sinclair  and  W.  D.  Oldham,  for  the  appellant. 

C.  A  Robinson,  John  A.  Sheean  and  H.  D.  Rhea,  contra. 

«^*  REESE,  C.  J.  This  action  was  instituted  in  the  dis- 
trict court  for  BuflPalo  county  by  plaintiff,  Morris,  and 
against  defendant,  Miller,  for  damages  resulting  from  an 
ifisault  and  battery  alleged  to  have  been  made  and  inflicted 
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by  defendant  npon  plaintiff.  A  jury  trial  was  had,  which 
resulted  in  a  verdict  in  plaintiff's  favor,  upon  which,  after 
an  adverse  ruling  npon  a  motion  for  a  new  trial,  judgment 
was  rendered,  and  from  which  defendant  has  appealed.  The 
motion  for  a  new  trial  and  the  assignments  of  error  in  this 
court  consist  of  a  number  of  alleged  grounds,  but  none  of 
them  is  urged  in  the  briefs,  except  that  there  was  error  in  the 
instructions  given  by  the  court  to  the  jury,  errors  in  the  ad- 
mission of  evidence,  and  misconduct  of  the  jury  while 
deliberating  upon  their  verdict.  These  contentions  will  be 
noticed  in  the  order  in  which  they  are  presented. 

1.  There  is  no  contention  that  there  was  not  an  encounter 
between  the  parties  at  the  time  and  place  named  in  the  peti- 
tion, and  there  would  seem  to  be  no  reasonable  ground  to 
contend  that  plaintiff  was  not  seriously  injured  in  the  conflict. 
It  is  claimed  by  defendant,  both  in  his  answer  and  upon  the 
witness-stand,  that  whatever  injury  plaintiff  sustained  was 
inflicted  by  defendant  in  the  legal*  and  reasonable  defense  of 
hia  person  from  an  attack  made  by  plaintiff.  In  support  of 
this  it  is  urged  that  the  injury  suffered  by  plaintiff  was  the 
result  of  a  fall  by  him  against  a  hitching-post  in  front  of  a 
business  house  in  the  village  of  Elm  Creek,  and  through 
which  post  was  a  bolt  to  which  a  ring  was  attached,  and  that 
the  bolt  protruded  through  and  beyond  the  side  of  the  post 
opposite  the  ring  and  **®  against  which  plaintiff  fell,  in- 
flicting the  wound  upon  his  head  of  which  complaint  is  made, 
and  that  the  fall  was  occasioned  by  a  blow  given  by  defend- 
ant with  his  left  hand,  but  which  was  of  no  greater  force 
than  was  reasonably  necessary  for  defendant's  protection  and 
defense.  It  was  also  claimed  that  the  personal  conflict  was 
voluntarily  entered  into  by  the  parties,  and  that  defendant 
should  not,  under  the  circumstances,  be  held  responsible  for 
the  resultant  injury.  Upon  the  other  hand,  it  was  claimed 
by  plaintiff  that  defendant  was  the  aggressor,  and  that  the 
assault  which  led  to  the  conflict  was  by  him.  Upon  this  part 
of  the  case  the  court  gave  the  following  instruction,  num- 
bered 9,  and  to  which  defendant  excepted:  **The  court  in- 
structs the  jury  that  the  defendant  alleges  that  he  acted  in 
aelf -defense.  You  are  instructed  that  the  law  does  not  permit 
a  person  to  voluntarily  seek  or  invite  a  combat  or  put  himself 
in  the  way  of  being  assaulted,  so  that  when  hard  pressed  he 
may  have  a  pretext  to  injure  his  assailant.  The  right  of  self- 
defense  does  not  imply  the  right  of  attack,  and  it  will  not 
avail  in  any  case  where  the  difficulty  is  sought  for,  and  in- 
duced by,  the  party  by  any  willful  act  of  his,  or  where  he 
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volantarily  and  of  his  own  free  will  enters  into  it.  The 
necessity,  being  of  his  own  creation,  shall  not  operate  to 
excuse  him.  Nor  is  anyone  justified  in  using  more  force  than 
is  reasonably  necessary  to  get  rid  of  his  assailant.  But  if  he 
does  not  bring  on  the  difficulty,  nor  provoke  it,  nor  voluntarily 
engage  in  it,  he  is  not  bound  to  flee  to  avoid  it,  but  may  resist 
with  adequate  and  necessary  force  until  he  is  safe.  Now,  if 
you  believe  from  the  evidence  in  this  case  that  the  defendant 
voluntarily  sought  or  invited  the  difficulty  in  which  plaintiff 
was  injured,  if  you  believe  from  the  evidence  that  he  was 
injured,  or  that  he  provoked  or  commenced  or  brought  it  on 
by  any  willful  act  of  his  own,  or  that  he  voluntarily  or  of 
his  own  free  will  engaged  in  it,  then  and  in  that  case  you  are 
not  authorized  to  find  for  him  upon  the  ground  of  self-defense. 
In  determining  who  provoked  or  commenced  the  difficulty  or 
made  the  first  ^*^  assault,  you  should  take  into  consideration 
all  the  facts  and  circumstances  in  evidence  before  you.'' 

The  jury  were  quite  fully  instructed  upon  the  different 
phases  of  the  case,  and,  with  one  other  exception,  to  be  here- 
after noted,  no  complaint  is  made  of  instructions  given.  As 
it  is  the  well-established  rule  that  all  instructions  given  should 
be  considered  and  construed  together,  we  refer  to  instruction 
numbered  10,  to  which  no  complaint  is  made,  and  which  we 
here  set  out:  "The  court  instructs  the  jury  that  if  you  be- 
lieve from  the  evidence  that  plaintiff  began  the  affray  and 
was  the  aggressor,  then  you  are  instructed  that  the  defendant 
had  a  right  to  defend  himself  from  such  assault,  and  he 
would  have  the  right  to  use  that  amount  of  force  which  was 
reasonably  and  apparently  necessaiy  in  making  his  defense. 
And  if  you  believe  from  the  evidence  that  the  defendant  was 
so  acting  in  self-defense  from  a  real  and  honest  conviction  of 
apparent  danger,  or  what  would  seem  apparent  danger  to  a 
reasonable  man,  you  will  return  a  verdict  for  the  defendant 
unless  you  further  believe  from  the  evidence  that  the  defend- 
ant unlawfully  used  a  degree  of  force  and  violence  upon  the 
plaintiff  that  was  not  reasonably  and  apparently  necessary 
under  the  facts  and  circumstances  then  and  there  surround- 
ing the  defendant." 

These  instructions  correctly  state  the  law.  The  evidenee 
clearly  and  conclusively  establishes  the  fact  that  the  parties 
were  in  a  business  house  in  Elm  Creek,  and  that  there  was  a 
difference  or  quarrel  between  them.  As  to  the  extent  of 
the  anger  displayed  by  each  of  them,  the  evidence  is  conflict- 
ing ;  but  all  agree  that  plaintiff  left  the  building  through  the 
front  door  closely  followed  by  defendant,  both  crossing  the 
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ffldewalk  into  the  street,  but  to  only  a  few  feet  beyond  the 
outer  edge  of  the  sidewalk,  and  the  conflict  was  immediately 
entered  upon.  Just  which  one  made  the  first  attack  may  be- 
in  some  doubt,  as  each  one  places  the  blame  upon  the  other. 
It  is  claimed  by  plaintiff  that  defendant  made  the  first  attack 
and  struck  him  in  the  forehead  with  some  deadly  instrument 
^^  by  which  the  wound  was  inflicted,  while  defendant  claims- 
he  did  not  make  the  attack,  but  acted  solely  in  the  defensive, 
using  only  his  fist,  and  by  which  the  wound  complained  of 
conld  not  have  been  inflicted.  When  we  consider  these  con- 
tentions,  we  can  see  no  objection  to  the  instruction  complained 
of  as  being  to  defendant's  prejudice.  If  it  is  true,  as  claimed 
by  plaintiff,  that  defendant  sought  or  invited  the  combat, 
and  made  use  of  a  dangerous  instrument  by  which  the  injury 
was  inflicted,  or  that  he  created  the  occasion  in  order  to 
inflict  it,  or  did  intentionally  inflict  it,  the  instructions  cannot 
be  said  to  be  misleading,  or  to  misstate  the  law.  They  prop- 
erly left  the  whole  question  for  the  consideration  of  the  jury 
under  ''all  the  facts  and  circumstances  in  evidence"  before 
them. 

The  next  instruction  of  which  complaint  is  made  is  num- 
bered 11,  and  is  as  follows:  "You  are  instructed  that  if  you 
believe  from  the  evidence  that  plaintiff  and  defendant  volun- 
tarily and  by  agreement  entered  into  a  fight,  still  I  charge  you 
that  such  agreement,  if  made,  was  unlawful,  for  the  reason 
that  such  agreement,  if  made,  would  be  in  violation  of  the 
laws  of  the  state  and  void,  and  such  agreement,  if  made, 
would  not  be  any  defense  to  this  action."  This  instruction 
was  given  as  applicable  to  the  contention  that  the  fight  or 
combat  was  entered  into  voluntarily  and  by  mutual  agree- 
ment, and  that  the  unsuccessful  party  to  the  strife  could  not 
transfer  his  cause  from  the  street  to  the  courts,  and  recover 
damages  for  whatever  injury  he  might  sustain  by  reason  of 
the  prowess  or  activity  of  his  adversary.  At  the  time  of  the 
argument  of  the  case  at  the  bar  of  this  court,  the  writer  was 
of  the  opinion  that  the  giving  of  the  instruction  might  have 
been  erroneous,  but  more  mature  reflection  and  an  examina- 
tion of  the  authorities  have  led  to  a  different  conclusion.  It 
18  true  that  an  instruction  of  this  kind  would  be  condemned 
by  some  reputable  authorities,  among  which  are  Galbraith  v. 
Fleming,  60  Mich.  403,  27  N.  W.  581,  and  Smith  v.  Simon, 
69  Mich.  481,  37  N.  W.  548 ;  but  it  is  quite  clear  ^^  that  the 
great  weight  of  authority  is  the  other  way,  and  that  the 
recognized  rule  is  that,  where  two  parties  fight  voluntarily, 
tither  party  may  recover  from  the  other  the  actual  damagea 
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snffered,  and  the  consent  of  the  plaintiff  to  engage  in  the 
combat  will  not  bar  his  suit  to  recover.  In  jurisdictions  where 
punitive  damages  are  allowed,  the  consent  will  prevent  the 
allowance  of  such  damages,  but  will  not  prevent  recovery  for 
the  actual  loss  or  damage. 

In  referring  to  the  role  that  one  cannot  recover  for  an 
injury  to  theinfliction  of  which  he  has  consented,  the  supreme 
court  of  Ohio,  speaking  through  Judge  Marshall,  in  Barholt 
V.  Wright,  45  Ohio  St.  177,  4  Am.  St.  Eep.  535,  12  N.  E.  185, 
say:  ''But  as  often  as  the  question  has  been  presented,  it  has 
been  decided  that  a  recovery  may  be  had  by  a  plaintiff  for 
injuries  inflicted  by  the  defendant  in  a  mutual  combat,  as 
well  as  in  a  combat  where  the  plaintiff  was  the  first  assailant, 
and  the  injuries  resulted  from  the  use  of  excessive  and  un- 
necessary force  by  the  defendant  in  repelling  the  assault 
These  apparent  anomalies  rest  upon  the  importance  which 
the  law  attaches  to  the  public  peace,  as  well  aa  to  the  life 
and  person  of  the  citizen.  From  considerations  of  this  kind 
it  no  more  regards  an  agreement  by  which  <me  man  may  have 
assented  to  be  beaten  than  it  does  an  agreement  to  part  with 
his  liberty  and  become  the  slave  of  another.  But  the  fact 
that  the  injuries  were  received  in  a  combat  in  which  the 
parties  had  engaged  by  mutual  agreement  may  be  shown  in 
mitigation  of  damages This,  however,  is  the  full  ex- 
tent to  which  the  cases  have  gone"— citing  cases.  In  Grotton 
V.  Glidden,  84  Me.  589,  30  Am.  St.  Rep.  413,  24  Atl.  1008, 
it  is  said:  ''The  evidence  satisfies  us  that  the  plaintiff's  in- 
juries were  received  while  he  and  the  defendant  were  engaged 
in  a  voluntary  fight.  The  defendant  contends  that  he  acted 
only  in  self-defense.  But  the  evidence  satisfies  us  that  the 
fight  was  voluntary  on  the  part  of  both  parties.  This  brings 
us  to  the  question  whether,  if  two  persons  engage  voluntarily 
in  a  fight,  either  can  maintain  an  action  against  the  other  to 
recover  damages  for  the  injuries  he  may  receive.  We 
^^  think  he  can.  It  seems  to  be  settled  law  that  each  may 
maintain  an  action  against  the  other.  It  is  familiar  law  that 
each  may  be  punished  criminally.  And  it  seems  to  be  equally 
well  settled  that,  by  the  rules  of  the  common  law,  each  may 
have  an  action  against  the  other  and  recover  full  damages 
for  all  the  injuries  he  received.  The  fact  that  the  fight  was 
voluntary  is  admissible  in  evidence,  as  are  many  other  facts, 
to  keep  down  the  amount  of  punitive  damages,  but  not  to 
reduce  the  actual  damages" — followed  by  citations  and  ex- 
tracts from  a  number  of  cases.  The  rule  is  also  recognized 
and  stated  in  Willey  v.  Carpenter,  64  Vt  212,  23  AU.  830, 
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annotated  in  15  L.  R.  A.  853;  Shay  v.  Thompson,  59  Wis.  540, 
48  Am.  Rep.  538,  18  N.  W.  473 ;  McNeil  v.  MuUin,  70  Kan. 
634,  79  Pac.  168;  Adams  v.  Waggoner,  33  Ind.  531,  5  Am. 
Rep.  230 ;  Jones  v.  Gale,  22  Mo.  App.  637 ;  Bell  v.  Hansley, 
48  N.  C.  131.  See,  also,  1  Cooley  on  Torts,  3d  ed.,  p.  282, 
and  3  Cyc.  1070.  In  McNatt  v.  McRae,  117  Ga.  898,  45  S.  E. 
248,  which  was  an  action  for  an  assault  and  battery,  it  was 
held  that  cross-actions  in  favor  of  each  party  against  the 
other  may  arise  out  of  ^e  same  affray,  and  such  claims  for 
damages  may  be  presented  in  separate  suits,  or  in  a  petition 
by  one  and  a  plea  of  setoff  by  the  other. 

We  therefore  find  no  error  in  the  instructions  complained 
of. 

2.  It  is  insisted  that  the  court  erred  in  permitting  a  hat, 
which  plaintiff  claims  to  have  worn  at  the  time  of  the  en- 
counter, to  be  put  in  evidence.  It  is  said  that  the  hat  intro- 
duced had  a  hole  or  rent  at  or  about  the  point  where  plaintiff 
was  wounded;  that  the  hat  was  on  his  head  at  the  time;  and 
it  was  claimed  that  the  break  or  rent  in  the  hat  showed  that 
it  could  not  have  been  made  with  the  fist  of  defendant,  and 
from  this  it  was  argued  that  some  heavy  and  dangerous 
instrument  was  used  by  defendant  in  striking  the  blow.  The 
claim  is  that  there  was  not  sufficient  preliminary  proof  of  the 
identity  of  the  hat,  or  that  it  was  presented  in  the  same  con- 
dition as  when  found,  to  permit  its  submission  to  the  jury. 
The  hat  introduced  was  shown  to  be  the  property  of  plaintiff 
^^*  and  upon  his  head  at  the  time  of  the  encounter;  that  it 
was  picked  up  at  the  place  where  plaintiff  had  fallen,  and 
had  been  preserved  in  its  present  condition  from  that  time 
to  the  time  of  its  introduction.  We  can  detect  no  error  in 
the  action  of  the  court  in  that  behalf. 

3.  The  next  contention  is  upon  the  ground  of  misconduct 
of  the  jury  with  reference  to  the  hat  above  alluded  to. 
Prom  the  evidence  submitted  upon  the  hearing  of  the  motion 
for  a  new  trial  it  appears  that,  when  the  jury  retired  from  the 
courtroom  for  the  consideration  of  their  Verdict,  one  of  the 
jurors,  presumably  by  mistake  and  inadvertence,  picked  up 
the  hat  in  question  and  carried  it  to  the  jury-room,  where  it 
remained  until  the  forenoon  of  the  next  day,  when  it  was  re- 
turned to  the  courtroom  by  a  bailiff ;  that  practically  no  atten- 
tion was  paid  to  it  in  the  jury-room;  that  it  attracted  little 
or  no  attention  while  there;  that  it  had  no  influence  on  the 
verdict  of  the  jurors ;  and  that  during  a  part  of  the  time  it 
was  upon  the  table,  around  which  the  jurors  were  gathered, 
and  was  used  as  a  ballot-box  into  which  the  jurors  placed 
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their  ballots  when  voting.  There  is  no  suggestion  that  the 
removal  of  the  hat  to  the  jury-room  by  the  juror  who  took  it 
there  was  with  any  evil  or  corrupt  intent,  or  that  it  was  there 
used  for  any  improper  purpose,  or,  indeed,  any  purpose  which 
oould  influence  the  deliberations  of  the  jury,  or  have  any  ef- 
fect upon  the  result  thereof.  That  the  taking  of  the  hat  to 
the  jury-room  was  an  irregularity  is  perhaps  true,  and  would 
not  have  occurred  had  the  attention  of  the  courts  counsel  or 
juror  been  called  to  the  fact.  But,  as  the  act  was  an  in- 
nocent mistake,  without  wrongful  intention,  and  as  it  is  shown 
beyond  question  that  no  nse  was  made  of  the  hat  by  the  jury 
which  could  in  any  way  affect  or  influence  the  minds  of  the 
jurors  or  work  any  injuiy  to  defendant,  we  must  hold  that  it 
was  without  prejudice  to  him  and  affords  no  ground  for  a 
reversal  of  the  judgment :  Code,  sec.  145. 

Finding  no  reversible  error  in  the  record,  it  follows 
'^  that  the  judgment  of  the  district  court  must  be  affirmed, 
which  is  done. 


If  Two  Fersons  VolurUarily  Engage  in  a  Fight,  either  may  ntaintaiB 
an  action  againat  the  other  to  recover  damages  for  injnriea  re- 
ceived.  The  fact  that  the  fight  was  volantary  is  admissible  only  in 
mitigation  of  damaged:  Grotton  v.  Glidden,  84  Me.  589,  30  Am.  St 
Bep.  413,  and  anthoritiea  cited  in  the  cross-reference  note  thereto. 
See,  however,  Green  v.  Taylor,  98  Ky.  330,  56  Am.  St.  Bep.  378. 


SEIFEBT  V.  DILLON. 

[83  Neb.  322,  119  N.  W.  686.] 

NUISANOE,  PtJBIJC. — A  Bawdy-lioiue  is  a  public  noiaaneeL 
(By  the  editor.)     (p.  645.) 

NUISANCE,  PXIBLIO,  OoDslsting  of  a  Bawdy-house — Owner 
of  Lot,  Bight  of  to  Beetrain. — ^The  right  of  a  land  owner  to  restrain 
an  adjoining  property  owner  from  using  his  property  as  a  bawdy- 
house,  or  house  of  ill-fame,  to  which  persons  resort  for  the  purposes 
of  prostitution  and  lewdness,  is  a  right  belonging  to  the  land,  and 
the  fact  that  defendant's  premises  were  so  used  before  plaintiff  pur- 
chased his  property  constitutes  no  defense  to  an  action  to  enjoin 
the  same.     (pp.  645,  646.) 

NUISANCE,  PUBLIC,  PreacripUye  Bifi^t  to  Maintain.— The 
illegal  use  of  property  as  a  house  of  ill-fame  constitutes  a  continu- 
ing injury  to  a  near-by  property  owner  which  is  unaffected  by  lapse 
of  time.       (p.  646.) 

NUISANCE,  PUBLIC,  Consent  of  Municipal  Anthoritiea  to.— 

The  fact  that  municipal  authorities  tolerate  the  maintenance  of  a 
house  of  prostitution  on  defendant's  property,  and  thereby  violate 
the  law  themselves,  eonstitutea  no  deiense  to  a  suit  by  a  near-by 
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property  owner  to  enjoin  saoh  nudntenaneOi  epeelal  damages  being 
flhown«     (p.  646.) 

KUiaANOS,  FUBIJO— Bawdy-lioiiM^  Special  Injnxiea  ftom, 
When  BhowsL — Where  a  near-bj  property  owner  and  those  in  his 
employ  are  compelled  to  witness  indecent  conduct  of  the  inmates 
of  a  bawdy-house,  and  to  hear  lond,  boisterous,  indecent  and  an- 
noying noises  made  by  them  and  their  dissolute  companions,  he 
thereby  suffers  a  special  injury  different  from  that  suffered  by  the 
general  public,  and  is  therefore  entitled  to  enjoin  the  same,  not- 
withstanding the  maintenance  of  such  place  is  a  public  nuisance. 
(p.  646.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

T.  J.  Doyle,  G.  L.  De  Lacy  and  James  E.  Pbilpott,  for  the 
appellant. 

John  M.  Stewart  and  D.  H.  McClenahan,  contra. 


BEESE,  G.  J.  This  action  was  instituted  in  the  district 
court  for  Lancaster  county  by  the  plaintiff,  who  is  a  merchant 
engaged  in  business  at  No.  133  South  Ninth  street,  in  the 
city  of  Lincoln,  and  against  the  defendant,  the  keeper  of 
a  bouse  of  ill-fame  at  No.  124  on  the  same  street,  being 
diagonally  across  the  street  and  nearly  opposite  plaintiff's 
place  of  business.  From  the  pleadings  and  evidence  it  is 
shown  that  0  street  is  one  of  the  principal  business  streets 
of  said  city,  and  that  the  properties  referred  to  are  south 
of  said  street,  and  within  less  than  a  block  thereof,  and  within 
that  part  of  said  city  used  for  general  business  purposes.  The 
place  of  business  of  plaintiff  is  in  a  two^tory  brick  building, 
both  flooiB  of  which  are  used  in  the  conduct  of  the  business, 
which  is  a  general  store  for  the  sale  of  harness,  fur  coats, 
woriL  coats,  mittens,  ***  gloves  and  bicycle  supplies.  The 
value  of  his  stock  of  goods  is  about  seven  thousand  dollars. 
The  building  occupied  by  defendant  is  a  two-story  brick 
and  is  confessedly  used  by  her  as  a  house  of  prostitution. 

It  is  alleged  in  the  petition  that  defendant  is  using  and  in- 
tends to  continue  the  use  of  said  building  as  a  bawdy-house 
and  house  of  prostitution,  wherein  are  kept  a  large  number 
of  prostitutes  under  the  control  and  charge  of  defendant,  and 
as  a  resort  of  prostitutes  and  licentious  men,  and  is  resorted 
to  at  all  times  of  the  day  and  night  by  persons  of  that  de- 
scription, and  is  a  disorderly  house  where  fighting  and  brawls, 
drinking  of  intoxicating  liquors,  and  disturbances  of  the  peace 
continually  occur;  that  from  the  doors  and  windows  of  said 
house  passers-by  are  hailed  by  the  prostitutes  and  invited  to 
licentious  commerce  with  them,  and  indecent  exposures  of 
their  persons  are  made  therefrom,  and  that  the  house  as  kept 
and  used  is  a  nuisance,  and  a  detriment  to  plaintiff,  his  busi- 
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neas  and  his  property;  that  plaintiff's  property  has  been 
greatly  depreciated  in  value,  and  the  rental  value  thereof 
greatly  lessened;  that  he  is  deprived  of  the  comfortable  use 
and  enjoyment  of  the  property,  and  his  business  has  been 
Injured  by  the  loss  of  customers  who  are  unwilling  to  visit 
his  store  on  account  of  the  disgraceful  and  indecent  acts  and 
conduct  of  defendant  and  those  kept  by  her  and  who  fre- 
quent her  place.  The  prayer  of  the  petition  is  for  an  injunc- 
tion restraining  defendant  and  those  under  her  control  or 
authority  or  procurement  from  usdng  the  property,  or  any 
part  thereof,  for  the  purposes  of  prostitution,  or  keeping  or 
maintaining  a  disorderly  or  bawdy  house  upon  said  premises. 
The  answer  admits  the  location  and  use  of  the  properties  as 
alleged,  and  avers  that  both  are  situated  ''in  the  immorally 
submerged  part  of  said  city";  that  there  are  other  houses  of 
prostitution  and  a  number  of  saloons  in  the  immediate  vicinity; 
that  her  house  has  long  been  kept  and  used  for  the  purpose 
named;  that  plaintiff  was  reared  from  boyhood  in  the  im- 
mediate neighborhood,  and,  knowing  the  use  to  which  defend- 
ant's **^  property  was  devoted,  had  purchased  the  store  and 
businesa  All  averments  of  the  petition  charging  (tensive 
acts  or  boisterous  noises  as  well  as  damages  to  plaintiff  are 
denied,  and  she  avers  that  she  has  at  all  times  maintained  a 
quiet  and  orderly  house,  which  has  been  closed  to  men  of 
vicious,  brutal  and  degenerate  character  when  known  to  her. 
A  trial  was  had  in  the  district  court,  which  resulted  in  a 
finding  in  favor  of  plaintiff,  and  enjoining  defendant  and  all 
others  acting  with  her  consent  and  authority  from  using  said 
premises  as  a  bawdy-house  or  a  house  of  prostitution  and 
maintaining  or  operating  the  same  for  such  purposes.  De- 
fendant has  appealed. 

There  is  not  much  question  as  to  the  facts  in  the  case. 
The  principal  dispute  thereon  is  as  to  whether  the  proof  sus- 
tains the  finding  of  the  court  as  to  a  special  injury  to  plain- 
tiff as  distinguished  from  the  injury  to  the  public  generally 
sufi&cient  to  justify  the  issuance  of  an  injunction  in  favor  of 
plaintiff  personally.  It  is  not  deemed  necessary  here  to  set 
out  the  evidence  in  detail,  except  to  say  that  enough  is  shown 
to  support  a  finding  that  the  averments  of  the  petition  are 
sustained  by  the  proof  that  the  maintenance  of  the  house  of 
defendant  as  a  bawdy-house  has  contributed  to  the  depreeia* 
tion  of  the  value  of  plaintiff's  property  and  the  rental  thereof, 
and  has  rendered  his  place  of  business  an  undesirable  one;, 
has  prevented  the  extension  of  hid  local  trade,  and  has  been 
and  is  a  source  of  annoyance  to  him,  his  derks,  and  ca»- 
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tomers;  that  men  and  women  of  Tieions,  lascivions  and 
drunken  habits  congregate  at  her  house  and  along  the  street 
and  sidewalk  adjacent  to  plaintiff's  property,  and  engage  in 
brawls  and  fights  to  such  an  extent  as  to  prevent  respectable 
customers  from  frequenting  his  place  of  business.  It  may 
be  said  that  it  is  true  that  these  acts  have  been  indulged  in 
to  a  less  extent  in  later  years  than  formerly,  yet  enough  is 
shown  to  justify  the  fincQng  that  they  have  been  continued 
until  recently  before  the  beginning  of  the  suit. 

The  principal  contention  is  as  to  the  law  to  be  applied. 
**®  It  is  a  generally  accepted  rule  of  law  that  a  private  in- 
dividual may  not  enjoin  a  nuisance  of  a  public  character 
unless  he  can  show  that  he  suffers  damages  or  injury  which  is 
special  to  himself  or  his  interests;  that  public  nuisances  are 
criminal  in  their  nature  and  can  be  suppressed  by  the  enforce- 
ment of  the  criminal  law  applicable  to  such  cases.  It  is  con- 
ceded that  the  house  of  defendant  is  a  bawdy-house,  and  that 
she  maintains  it  as  one  of  that  character;  but  it  is  insisted 
that  she  is  subject  only  to  the  action  of  the  state  in  the  en- 
forcement of  the  criminal  law  in  the  usual  way.  In  support 
of  this,  a  number  of  authorities  are  cited,  which  we  do  not 
deem  it  necessary  to  notice  further,  for  the  reason  that,  as  a 
general  rule,  the  position  must  be  conceded:  See  1  High  on 
Injunctions,  4th  ed.,  sec.  762.  A  bawdy-house  is  a  public 
nuisance:  1  Wood  on  Nuisances,  3d  ed.,  sec.  29;  Criminal 
Code,  sec.  210. 

In  order  to  avoid  the  extension  of  this  opinion  to  an  un- 
reasonable length,  we  will  treat  the  assignments  of  defendant 
together.  They  are,  not  only  that  plaintiff  has  failed  to  show 
a  sufficient  personal  interest  to  enable  him  to  rightfully  main- 
tain the  action,  but  that  by  his  laches  he  has  forfeited  his 
right,  if  any  ever  existed,  to  seek  the  remedy  of  injunction  in 
his  own  behalf.  It  is  said  in  defendant's  brief  that  /'pre- 
scription will  not  run  against  a  public  nuisance  so  as  to  de- 
feat the  abatement  of  it  by  public  authorities.  But  the 
appellant  contends  that  prescription  does  run  against  the 
right  of  a  private  citizen  to  abate  a  public  nuisance  by  in- 
junction." Under  certain  conditions  this  is  probably  true, 
but  we  hardly  think  such  a  rule  could  rightfully  be  invoked 
in  a  case  of  this  kind.  The  case  of  IngersoU  v.  Rousseau,  35 
"Wash.  92,  76  Pac.  513,  1  Ann.  Cas.  35,  was  much  like  the  one 
now  under  consideration  in  its  facts.  The  action  was  brought 
l^  a  lot  owner  in  the  city  of  Everett  against  the  owner  of  an 
adjoining  lot  to  restrain  him  from  maintaining  a  house  of 
ill-fame  upon  said  adjoining  lot    The  issues  were  quite  sim- 
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ilar  to  those  here  preBented.  The  court  held  that  such  illegal 
nse  of  property  conld  not  be  continued  over  the  objection  of 
the  plaintiff  in  the  ^'^  case,  upon  the  ground  that  defendant's 
property  was  so  used  before  the  plaintiff  purchased;  that  the 
right  of  the  plaintiff  to  maintain  the  action  was  not  affected 
by  lapse  of  time;  that  the  fact  that  the  authorities  of  the 
municipality  tolerated  the  maintenance  of  the  house  of  pros- 
titution (as  shown  in  this  case)  was  no  defense;  and  that 
where  the  adjoining  proprietor  was  compelled  to  witness 
indecent  conduct  of  the  inmates  of  the  bawdy-house,  and 
listen  to  the  loud,  boisterous  and  unseemly  noises  made  by 
them  and  their  dissolute  companions,  he  thereby  suffered  a 
special  injury  different  from  that  of  the  general  public,  and 
was  therefore  entitled  to  enjoin  the  same,  notwithstanding 
the  maintenance  of  such  a  place  was  a  public  nuisance.  In 
Dempsie  v.  Darling,  39  Wash.  125,  81  Pac.  152,  it  was  held 
that  the  owner  of  a  vacant  lot  upon  which  he  desired  to  con- 
struct a  building  to  be  used  for  a  lawful  purpose  had  the 
right  to  enjoin  the  owner  of  an  adjoining  lot  from  continumg 
a  house  of  prostitution  then  in  existence:  See,  also,  Wilcox  v. 
Henry,  35  Wash.  591,  77  Pac.  1055.  Blagen  v.  Smith,  34  Or. 
394,  56  Pac.  292,  44  L.  R.  A.  522 ,  was  where  the  defendant 
had  remodeled  certain  buildings  and  was  about  to  rent  them 
to  be  used  for  immoral  purposes.  In  many  other  respects  the 
questions  involved  were  quite  similar  to  those  presented  in 
this  case.  The  supreme  court  of  Oregon,  in  quite  an  elaborate 
opinion,  held  that  a  house  of  ill-fame  is  a  public  nuisance, 
but  that  the  plaintiff  being  the  owner  of  adjacent  property 
could  enjoin  its  use  or  continuance.  To  the  same  effect  are 
Weakley  v.  Page,  102  Tenn.  178,  53  S.  W.  551,  46  L.  R.  A. 
552 ;  Marsan  v.  French,  61  Tex.  173,  48  Am.  Rep.  272 ;  Cran- 
ford  V.  Tyrrell,  128  N.  T.  341,  28  N.  E.  514.  The  case  of 
Ingersoll  v.  Rousseau,  35  Wash.  92,  76  Pac.  513,  1  Ann.  Cas. 
35,  is  republished  and  annotated  in  1  Ann.  Cas.  35.  The 
heading  of  the  note  at  page  38  in  referring  to  the  principal 
case  says:  ''This  case  is  clearly  within  the  rule  that  private 
citizens  may  maintain  a  suit  to  enjoin  a  nuisance  where  special 
injury  is  suffered.  The  particular  nuisance  which  produces 
the  injury  is  immaterial,  provided  it  is  of  such  character  as  to 
cause  special  damages  to  certain  persons" — citing  a  number 
of  cases  from  England,  ®^  Canada,  the  United  States,  and 
more  than  half  of  the  state  supreme  courts.  It  seems  that 
there  can  b^  no  doubt  as  to  the  rule  or  that  plaintiff  has 
brought  himself  within  it  by  the  pleadings  and  evidence. 
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We  have  not  overlooked  the  eases  cited  by  counsel  for  defend- 
ant, but  cannot  here  review  them.  They  generally  state  the 
correct  rule,  but  are  not  decisive  of  the  case  in  hand. 

It  follows  that  the  decree  of  the  district  court  making  the 
injunction  perpetual  must  be,  and  is^  afSrmed. 

Fawcett,  J.,  not  being  present  at  the  time  of  the  argument, 
took  no  part  in  the  decision. 


Equity  ^Ms  Jurisdiction  to  Prohibit  the  Opening  of  a  House  of  Pros- 
titution which,  by  reason  of  its  close  proximity,  will  deprive  other 
persons  of  the  comfortable  enjoyment  of  their  property  and  de- 
preciate its  value.  In  such  cases,  the  suit  may  be  brought  in  the 
name  of  the  individual  injured:  Hamilton  v.  Whitridge,  11  Md.  128, 
69  Am.  Dec.  184.  See,  also,  Marsan  v.  French,  61  Tex.  173,  48  Am. 
Bep.  272;  Cherry  v.  WUliams,  147  N.  G.  452,  125  Am.  St.  Bep.  566. 


MAHONEY  V.  SALSBURT. 

[83  Neb.  488,  119  N.  W.  144.] 

DEEDS,  Executing  with  the  (Grantee's  Name  in  Blank. — ^D.  in 
good  faith  purchased  a  tract  of  land  of  W.,  paying  him  in  full  the 
a^eed  price  therefor.  W.  thereupon  executed  and  delivered  to  D. 
his  warranty  deed  for  said  land,  leaving  the  name  of  the  grantee 
therein  blank,  with  the  understanding  that  if  one  M.  should  de- 
sire to  take  the  land  and  immediately  repay  D.  the  purchase  price, 
his  name  was  to  be  inserted  in  the  deed  as  grantee;  but  if  M. 
should  fail  to  take  the  land,  then  D.  was  to  insert  his  own  name 
therein.  M.  failed  to  pay  zor  the  land  at  the  time  agreed  upon 
and  the  name  of  D.  was  inserted  therein  as  grantee.  Held,  that 
the  deed  when  thus  completed  conveyed  the  land  to  D.,  and  his 
title  thus  obtained  was  paramount  to  the  liens  of  attachments 
subsequently  levied  thereon,     (pp.  649,  650.) 

DEEDS— Precedence— Unrecorded  and  Attachments. — A  prior 
unrecorded  deed,  passing  the  legal  title  to  the  real  estate  in  good 
faith  and  for  a  valuable  consideration,  will  take  precedence  of  an 
attachment  or  judgment,  if  such  deed  be  recorded  before  any  deed 
based  upon  such  attachment  or  judgment:  Harral  v.  Gray,  10  Neb. 
186.     (p.  651.) 

ATTACHMENT,  Motion  to  DissolTe^  Decision  npon.  When  net 
See  Judicata. — ^The  question  of  the  ownership  of  real  estate  cannot 
be  adjudicated  on  a  motion  to  dissolve  an  attachment.  The  issue  of 
fact  in  such  a  proceeding  is  not  whether  the  attachment  debtor  owns 
the  property,  nor  whether  his  grantee  has  an  unimpeachable  title 
or  interest  therein,     (p.  653.) 

(Syllabi  by  the  eourt.) 

L.  C.  Burr  and  T.  J.  Doyle,  for  the  appellants. 

Aldrich  &  Fuller,  contra. 

^^  BARNES,  J.    Plaintiflfs  brought  this  action  in  the 
district  court  to  quiet  title  to  a  tract  of  land  situated  in 
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Butler  county.  Defendants  Salsbury,  Lemon  and  Brown  an- 
swered, setting  up  certain  proceedings  and  judgments  in  at- 
tachment, in  which  they  were  plaintiffs,  and  the  defendant 
Joseph  Wells  was  the  defendant,  by  which  they  alleged  that 
they  had  obtained  liens  upon  the  land  in  question  which  were 
prior  and  superior  to  the  rights  of  the  plaintiffs.  Defendant 
Wells  answered,  claiming  to  be  the  owner  of  the  premises, 
and  alleged  that  he  had  been  induced  by  duress,  coercion 
and  fraud  practiced  upon  him  by  the  plaintiffs  and  others  to 
convey  the  land  in  question  to  the  plaintiff  Doyle,  and  prayed 
that  his  conveyance  **^  be  set  aside  and  held  for  naught,  and 
that  the  title  to  said  land,  as  against  the  plaintiffs,  be  quieted 
in  him.  '  The  district  court  rendered  a  decree  in  favor  of  the 
plaintiffs  and  against  defendant  Wells  dismissing  his  cross- 
petition,  and  in  favor  of  the  defendants  Salsbury,  Lemon  and 
Brown  sustaining  their  attachment  proceedings,  and  dismiss- 
ing the  plaintiffs'  action  as  to  them.  From  that  part  of  the 
ilecree  the  plaintiffs  have  appealed.  Wells  prosecutes  no 
cross-appeal,  and  therefore  the  bona  fides  of  the  sale  and 
conveyance  by  him  to  the  plaintiff  Doyle  is  as  between  them 
not  now  an  open  question. 

The  testimony  contained  in  the  bill  of  exceptions  we  think 
fairly  establishes  the  following  facts:  That  on  and  prior  to 
April  15,  1905,  the  defendant,  Joseph  Wells,  was  the  owner 
of  the  northeaat  quarter  of  section  19,  in  township  13,  range 
2  east  of  the  sixth  P.  M.,  in  Butler  county,  Nebraska,  together 
with  certain  other  land ;  that  he  resided  at  the  time  in  Denver, 
Colorado,  and  prior  to  that  date  had  corresponded  to  some 
extent  with  plaintiffs  about  a  sale  of  his  land  to  the  plaintiff 
Mahoney;  that  Doyle,  acting  in  the  capacity  of  agent  for 
Mahoney,  accompanied  by  one  L.  C.  Burr,  went  to  Denver  to 
see  Wells  about  the  matter,  and  on  the  date  last  above  men- 
tioned purchased  the  land  from  Wells,  paying  him  therefor 
four  thousand  five  hundred  and  fifty-five  dollars  in  cash,  and 
assuming  mortgages,  interest  and  taxes,  which  were  liens  on 
the  land,  amounting  to  six  thousand  two  hundred  and  fifty 
dollars ;  that  Wells  thereupon  executed  and  delivered  to  Doyle 
a  warranty  deed  to  said  premises,  complete  in  all  resi)ects, 
except  the  name  of  the  grantee,  which  was  left  in  blank. 
It  appears  that  it  was  understood  by  Wells  that  the  name 
of  the  grantee  was  to  be  left  in  blank  solely  for  the  reason 
that  Doyle  was  not  certain  that  Mahoney  would  complete  the 
purchase  according  to  their  previous  agreement,  and,  having 
paid  his  own  money  for  the  land,  it  was  deemed  best,  in  case 
of  delay  on  the  part  of  Mahoney  or  of  his  failure  to  complete 
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his  proposed  purchase,  for  Doyle  to  take  title  to  the  land 
himself.  Doyle  returned  from  Denver  to  Lincoln  on  the  six- 
teenth day  of  April,  1905,  bringing  **^  the  deed  in  question 
with  him.  On  Monday,  April  17th,  he  went  to  Greeley, 
Nebraska,  to  attend  court,  and  instructed  Mr.  Burr,  who  was 
familiar  with  the  transaction,  to  close  the  deal  with  Mahoney, 
if  he  was  prepared  to  take  the  property  and  pay  for  it 
on  that  day,  and  insert  his  name  in  the  deed,  but  if  for  any 
reason  Mahoney  failed  to  complete  his  purchase  at  that  time, 
to  insert  Doyle's  name  in  the  deed  as  grantee,  and  send  it  to 
Butler  county  for  record.  It  further  appears  that  Mahoney 
came  to  Idncohi  on  the  seventeenth  day  of  April,  but  was 
unable  to  complete  his  purchase  at  that  time;  that  Burr  on 
that  date  inserted  Doyle's  name  in  the  deed  as  grantee,  and 
the  same  was  thereafter  forwarded  to  the  county  clerk  of 
Butler  county  for  record,  and  was  recorded  on  the  twenty- 
second  day  of  April  following. 

On  the  twentieth  day  of  April,  defendants,  Salsbury,  Lemon 
and  Brown,  commenced  attachment  suits  in  the  district  court 
for  Butler  county  against  the  defendant  Joseph  Wells,  and  on 
the  day  following  said  attachments  were  levied  upon  the  one 
hundred  and  sixty  acres  of  land  in  question  herein  as  the 
property  of  defendant  Wells.  The  attachment  suits  were 
commenced  on  claims  not  then  due,  and  the  grounds  therefor, 
as  set  forth  in  the  affidavits,  were  that  Wells  was  a  non- 
resident of  this  state,  and  that  he  had  sold,  encumbered  and 
disposed  of  his  property  with  intent  to  defraud  his  creditors. 
Wells  appeared  by  the  plaintiff  Doyle  as  his  attorney,  and 
moved  to  dissolve  the  attachments.  In  support  of  his  motions, 
he  set  forth  by  affidavit  the  bona  fides  of  the  transaction  by 
which  he  conveyed  the  land  in  question  to  the  plaintiff  Doyle 
on  the  preceding  fifteenth  day  of  April.  The  motions  to  dis- 
solve were  overruled,  and  no  other  or  further  appearance  waa 
made  in  the  attachment  suits.  Judgments  were  rendered 
therein  against  the  defendant  Wells,  and  the  attached  prop- 
erty was  ordered  to  be  sold.  On  the  first  day  of  May,  1905, 
Mahoney  procured  the  money  necessary  to  purchase  the  land 
in  question,  and  paid  the  same  to  Doyle,  who  thereupon  oon- 
veyed  it  to  him  by  a  warranty  deed.  Thereafter  the  plain- 
tiffs commenced  ^^^  this  action  to  restrain  the  defendants 
Salsbury,  Lemon  and  Brown  from  proceeding  further  in  said 
attachment  suits,  from  selling  the  land  under  the  orders  of  at- 
tachment above  mentioned,  and  to  quiet  their  title  to  the  same 
as  against  the  defendants,  said  attachment  creditors. 
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It  further  appears  that  at  the  time  of  the  execution  and 
delivery  of  the  deed  in  question  defendant  Wells  also  executed 
and  delivered  to  the  plaintiff  Doyle  the  following  instrument 
in  writing :  ' '  Roy  Parks :  For  value  received  I  have  this  day 
sold,  assigned  and  set  over  to  Thomas  J.  Doyle  of  Lincoln, 
Nebraska,  all  my  right,  title  and  interest,  claim  and  demand 
in  and  to  the  lease  under  which  you  occupy  the  above-named 
premises,  and  you  not  having  paid  me  any  rent  due  under 
said  lease  for  the  year  1905,  or  subsequent  thereto,  you  will 
please  pay  the  same  and  all  thereof  to  him,  and  recognixe  him 
as  your  landlord,  and  any  and  all  courtesies  you  may  extend 
to  him  will  be  thoroughly  appreciated  by  yours  truly,  Joseph 
Wells."  On  the  seventeenth  day  of  April,  1905,  Doyle  com- 
municated to  Parks,  who  was  in  possession  of  the  land  in 
controversy  as  a  tenant,  the  fact  of  his  purchase  and  the  as- 
signment of  the  lease  to  him,  and  from  that  time  on  was 
recognized  by  Parks  as  the  owner  of  the  premises. 

It  is  contended  that  the  deed  executed  by  Wells  to  Doyle 
on  the  fifteenth  day  of  April,  1905,  with  the  name  of  the 
grantee  in  blank,  was  for  that  reason  void  and  conveyed  no 
title  to  Doyle ;  that,  therefore,  the  land  still  belongs  to  Wells, 
and  is  subject  to  sale  under  the  orders  of  attachment.  This 
contention  might  be  sustained  if  it  were  shown  that  Doyle 
had  no  authority  to  insert  the  name  of  the  grantee  in  the 
deed,  but  we  are  satisfied  from  the  evidence  that  Doyle  had 
such  authority.  Not  only  is  that  fact  testified  to  by  him  and 
by  Burr,  but  all  the  circumstances  surrounding  the  transac- 
tion point  unerringly  to  the  fact  that  it  could  not  then  be 
determined  with  certainty  whether  Mahoney  would  complete 
the  purchase  ^^^  according  to  his  agreement,  or  whether  it 
would  be  necessary  for  Doyle  to  take  title  to  the  land  himself, 
and  therefore  the  deed  was  executed  in  blank  as  to  the  name 
of  the  grantee.  Doyle  having  authority  to  insert  the  name  of 
the  grantee  in  the  deed,  when  that  act  was  performed  by  Burr, 
and  Doyle's  name  was  inserted,  the  deed  became  complete  in 
all  respects  and  conveyed  an  absolute  title  to  the  land  to 
Doyle:  Field  v.  Stagg,  52  Mo.  534,  14  Am.  Rep.  435;  Van 
Etta  V.  Evenson,  28  Wis.  33,  9  Am.  Rep.  486 ;  Devin  v.  Himer, 
29  Iowa,  297;  Swartz  v.  Ballon,  47  Iowa,  188,  29  Am.  Rep. 
470 ;  Campbell  v.  Smith,  71  N.  Y.  26,  27  Am.  Rep.  5 ;  Phelps 
V.  Sullivan,  140  Mass.  36,  54  Am.  Rep.  442,  2  N.  E.  121. 

In  Devin  v.  Himer,  29  Iowa,  297,  the  grantor  in  a  deed 
omitted  the  name  of  the  grantee,  not  knowing  the  full  name, 
and  left  a  blank  therefor.  The  deed  in  this  condition  was  de- 
livered by  him  to  the  grantee,  who  thereafter  by  his  attorney 
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filled  the  blank  with  his  name,  and  it  was  held  that  it  was  a 
sufficient  execution  and  delivery  of  the  deed. 

In  Beed  v.  Morton,  24  Neb.  760,  8  Am.  St.  Rep.  247,  40 
N.  W.  282, 1  L.  B.  A.  736,  we  held  that,  where  a  wife  executed 
a  deed  of  her  real  estate,  leaving  the  name  of  the  grantee,  the 
amount  of  the  consideration  and  the  date  blank,  and  deliv- 
ered it  to  her  husband  for  the  purpose  of  enabling  him  to  sell 
and  convey  said  real  estate,  such  deed,  duly  filled  up,  in  the 
hands  of  a  bona  fide  grantee,  who  purchased  the  land  from 
the  husband,  and  paid  the  consideration  therefor,  should  be 
sustained.  We  think  the  rule  announced  in  the  foregoing 
cases  is  upheld  by  the  great  weight  of  authority,  and  the  de- 
fendant's contention  on  this  point  cannot  be  sustained. 

It  appears,  however,  that  this  deed  was  not  recorded  until 
the  day  following  the  levy  of  the  attachments,  and  it  is  there- 
fore contended  that  the  liens  of  the  attachments  are  para- 
mount to  the  title  conveyed  to  Doyle  by  said  deed.  In  Har- 
ral  V.  Gray,  10  Neb.  186,  4  N.  W.  1040,  we  held:  *'A  prior  un- 
recorded deed,  passing  the  legal  title,  made  in  good  faith  and 
for  a  valuable  consideration,  will  take  precedence  of  an  at- 
tachment or  judgment,  if  such  deed  be  recorded  before  any 
deed  based  upon  such  attachment  or  judgment."  This  rule  is 
supported  by  Mansfield  v.  Gregory,  11  Neb.  ^^*  297,  9  N.  W. 
87,  and  Hubbart  v.  Walker,  19  Neb.  94,  26  N.  W.  713.  In 
Uhl  V.  May,  5  Neb.  157,  a  case  where  the  legal  title  to  the 
real  estate  was  in  the  judgment  debtor,  and  such  real  estate 
was  in  the  possession  of  another  party,  it  was  held  that  the 
lien  of  the  judgment  attached  only  to  the  interest  of  the  judg- 
ment debtor  therein,  and  that  possession  of  land  is  notice  to 
all  the  world,  not  only  of  the  possession  itself,  but  of  the  right, 
title  and  interest,  whatever  it  may  be,  of  the  possessors.  We 
find  that  the  rule  announced  in  Harral  v.  Gray,  10  Neb.  186, 
4  N.  W.  1040,  was  approved  in  Naudain  v.  Fullenwider,  72 
Neb.  221,  100  N.  W.  296,  and  seems  to  be  the  settled  law  of 
this  state.  It  follows  that  if  the  deed  from  Wells  to  Doyle 
was  made  in  good  faith  and  for  a  valuable  consideration,  then 
it  takes  precedence,  though  unrecorded,  over  any  lien  which 
the  defendants  Salsbury,  Lemon  and  Brown  obtained  by 
reason  of  their  attachment  proceedings. 

It  is  contended,  however,  that  the  deed  in  question  was 
not  made  in  good  faith,  and  that  Doyle  never  purchased 
the  land  in  controversy.  We  fail  to  understand  how  any 
such  contention  can  be  made  in  face  of  the  evidence  con- 
tained in  the  record.  That  Doyle  paid  the  entire  purchase 
price  for  the  land  to  the  then  owner  Wells  on  the  fifteenth 
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day  of  April,  1905,  is  not  qaestioned  or  disputed.  It  is 
not  claimed  that  this  was  not  the  fair  market  value  of  the 
land,  and,  at  most^  it  can  only  be  claimed  that  he  was  not 
acting  for  himself,  and  did  not  purchase  the  land,  but  mras 
simply  negotiating  to  purchase  the  same  for  the  plaintiff 
Mahoney.  The  evidence  does  not  sustain  this  claim.  Doyle 
evidently  purchased  the  land  outright,  and,  when  the  transac- 
tion was  completed,  Wells  no  longer  had  any  interest  therein. 
If  this  be  true,  then  the  deed  given  to  Doyle,  as  soon  as  his 
name  was  inserted  therein  as  grantee,  conveyed  the  title  to 
him,  and  he  was  not  only  the  owner  of  the  land,  but  was  in 
possession  of  it  by  and  through  his  tenant,  Boy  Parks^  for  at 
least  four  days  prior  to  the  levy  of  the  attachments  in  ques- 
tion herein.  At  the  time  of  the  commencement  of  those  suits 
Wells  had  parted  with  all  the  interest  he  ever  had  in  the 
land,  '***  and  had  in  fact  conveyed  it  to  the  plaintiff  Doyle- 
It  is  insisted,  however,  that  the  judgment  of  the  district  court 
should  be  affirmed,  because  Mahoney  had  notice  of  the  com- 
mencement of  the  attachment  suits  on  the  twentieth  day  of 
April,  1905,  and  before  he  purchased  the  land  from  Doyle. 
If,  as  we  have  held,  Doyle  was  at  that  time  the  owner  thereof, 
and  had  the  legal  title  thereto,  notice  to  Mahoney  could  in  no 
manner  affect  his  rights,  and,  when  Mahoney  purchased  and 
took  title  from  Doyle,  he  obtained  the  same  title  and  interest 
that  Doyle  had  thereto. 

It  is  also  contended  that  the  sale  of  the  land  in  controvert 
from  Wells  to  Doyle  was  made  fraudulently,  with  intent  to 
cheat  and  defraud  his  creditors.  We  find  no  evidence  in  the 
record  tending  to  establish  this  fact.  Much  evidence  was  in- 
troduced by  the  defendants  by  which  they  attempted  to  show 
that  in  the  transaction  complained  of  Doyle,  together  with 
others,  conspired  to  cheat  and  defraud  the  defendant  Wells 
out  of  his  land.  No  evidence  was  introduced  showing,  or 
tending  to  show,  that  Doyle  was  aware  of  the  fact  that  Wells 
was  owing  any  debts  other  than  those  which  he  assumed  as  a 
part  of  the  purchase  price  of  the  land  in  question,  and  the 
other  claims  which  Wells  secured  by  a  mortgage  upon  another 
eighty-acre  tract  of  land.  So  far  as  Wells  is  concerned,  it  is 
not  shown  that  he  had  any  intention  or  desire  to  defraud  his 
creditors  or  any  of  them ;  that  his  purpose  in  making  the  sale 
to  Doyle  was  to  pay  debts  and  obtain -five  thousand  dollars 
to  invest  with  other  property  he  had  in  purchasing  a  half  in- 
terest in  a  store  in  Denver.  It  further  appears  that  Wells 
since  that  time  has  paid  a  part  at  least  of  one  of  the  debts 
which  was  the  basis  of  the  attachment  suits.    The  fact  that 
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the  business  in  which  Wells  engaged  afterward  turned  out  to 
be  unprofitable  is  not  sufficient  of  itself  to  establish  the  claim 
that  the  sale  to  Doyle  was  made  with  intent  to  defraud  cred- 
itors. 

Finally,  it  is  contended  that  the  bona  fides  of  the  sale  from 
Wells  to  Doyle  was  determined  in  the  attachment  suits,  and  is 
now  res  judicata.  In  other  words,  that  plaintiffs  *•*  are 
bound  by  the  judgments  in  those  cases,  and  are  now  estopped 
to  claim  that  their  title  is  superior  to  the  attachment  liens.  It 
appears  that  neither  of  the  plaintiffs  were  parties  to  those 
suits;  therefore  it  would  seem  clear  that  they  are  not  bound 
by  the  proceedings  therein.  But  it  is  contended  that  because 
the  plaintiff  Doyle  appeared  as  attorney  for  the  defendant 
in  those  actions  for  the  purpose  of  securing  a  dissolution  of 
the  attachments,  and  filed  affidavits  relating  to  the  sale  of 
the  land  from  Wells  to  himself,  he  became  privy  thereto,  and 
is  bound  by  the  orders  overruling  the  motions  to  dissolve.  We 
think  the  question  of  the  bona  fides  of  the  transaction  between 
plaintiff  Doyle  and  defendant  Wells  relating  to  the  sale  and 
purchase  of  the  land  in  question  was  not  a  point,  nor  could 
it  have  been  made  a  point,  in  issue  in  the  attachment  suits. 
In  Kimbro  v.  Clark,  17  Neb.  403,  22  N.  W.  788,  it  was  said : 
^'The  question  of  the  ownership  of  the  real  estate  cannot  be 
adjudicated  by  the  intervention  of  the  holder  of  the  title,  that 
question  not  being  involved  in  any  degree  in  the  action. 
In  such  a  case  a  judgment  against  the  maker  of  the  promis- 
sory note,  and  an  order  that  the  attached  property  be  sold, 
will  not  debar  the  holder  of  the  legal  title  from  afterward 
claiming  title  to  the  real  estate."  In  South  Park  Improve- 
ment Co.  V.  Baker,  51  Neb.  392,  70  N.  W.  952,  it  was  held : 
''The  issue  of  fact  in  a  proceeding  to  discharge  an  attachment 
is  not  whether  the  attachment  defendant  owns  the  property, 
nor  whether  his  grantee  has  an  unimpeachable  title  or  interest 
therein."  In  Kountze  v.  Scott,  49  Neb.  258,  68  N.  W.  479,  it 
was  said:  ''A  debtor  who  had  transferred  all  his  interest  in 
property  subsequently  attached,  to  one  who  is  not  a  party  to 
the  attachment  suit,  cannot,  in  his  own  name  and  right,  be 
permitted,  on  motion  for  a  dissolution  of  the  attachment,  to 
establish  the  validity  of  his  transfer":  See,  also,  Meyer  v. 
Keef er,  58  Neb.  220,  78  N.  W.  506.  It  seems  clear  from  the 
foregoing  authorities  that  the  plaintiffs  are  not  bound  by  the 
proceedings  in  the  attachment  suits,  and  **^  the  defendants' 
contention  on  this  point  cannot  be  sustained. 

From  a  careful  examination  of  the  whole  record,  we  find 
that  the  plaintiffs  have  shown  themselves  entitled  to  the  relief 
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prayed  for  by  their  petition,  and  we  find  generally  in  their 
favor  upon  the  issues  joined.  It  follows  that  so  much  of  the 
judgment  of  the  district  court  as  dismissed  their  petition  and 
refused  them  any  relief  should  be,  and  the  same  herel^  is, 
reversed,  and  the  cause  is  remanded,  with  directions  to  the 
district  court  to  render  a  decree  quieting  their  title  to  the 
real  estate  in  controversy,  as  prayed  for  by  their  petition. 
Judgment  accordingly. 


A»  to  the  Priority  of  an  Unrecorded  Deed  Over  a  Judgment 
see  the  note  to  Flint  ▼.  Chaloupka,  117  Am.  St.  Sep.  777;  Feinbeig 
V.  Stearns,  56  Fla.  279,  ante,  p.  119. 

A  Deed  Left  Blank  ae  to  the  Grantee,  bat  otheirwue  folly  exeeoted, 
vesta  title  in  the  person  whose  name  ia  subsequently  inserted  therein 
by  the  one  to  whom  it  is  delivered  as  a  conveyance  with  aathority 
to  insert  the  name:  Hall  v.  Kary,  133  Iowa,  465,  119  Am.  St.  Bep. 
689.  See,  also,  Westlake  v.  Dunn,  184  Mass.  260,  100  Am.  St.  Ben. 
557;  Cribben  ▼.  Deal,  21  Or.  211,  28  Am.  St.  Bep.  746. 


MOTE  V.  KLEEN. 

[83  Neb.  585,  119  N.  W.  1125.] 

HOMESTEAD,  Sale  of  to  Pay  Decedent's  Debts.— The  rigbts 

of  heirs  of  one  who  dies  in  possession  of  a  homestead  have  preeedenee 
over  his  creditors,  and  a  sale  of  the  homestead  for  the  payment  of 
the  debts  of  the  decedent  is  void.     (By  the  editor.)      (p.  656.) 

EZECUTOBS  AND  ADMINISTBATOBS,  Sales,  Estoppel  of  to 

Contest  Arising  ftom  Sharing  in  the  Proceeds. — Where  the  adult  heirs 
of  a  deceased  party,  with  knowledge  of  the  facts,  accept  and  retain, 
as  a  part  of  their  distributive  share  of  the  estate  of  the  deceased, 
money  derived  from  a  sale  of  real  estate  made  by  the  administrator, 
they  cannot  thereafter  maintain  an  action  to  set  aside  such  sale 
on  the  ground  that  the  land  was  a  homestead  and  not  liable  to  be 
sold  for  the  debts  or  charges  against  the  estate,     (p.  657.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Dorsey  &  McGrew  and  Bernard  McNeny,  for  the  appellants. 

H.  Whitmore  and  Samuel  Binaker,  contra. 

B86  DUPPIE,  C.  In  December,  1893,  Robert  W.  Sipes  and 
his  wife,  Elvira,  purchased  the  southwest  quarter  of  section 
20,  township  3,  range  14,  in  Franklin  county,  with  the  pro- 
ceeds of  other  lands  owned  by  them  jointly.  The  land  was 
purchased  from  Salvador  Hayes,  and  he  conveyed  the  north 
eighty  acres  to  Mrs.  Sipes  and  the  south  eighty  acres  to  her 
husband,  each  takin^?  title  to  a  separate  eighty  acres.  The 
house,  barn,  granary,  well  and  cistern  were  located  on  the 
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north  eighty  acres,  to  which  the  wife  held  title.  The  south 
eighty  acres  was  the  better  land,  and  all,  or  nearly  all,  in  a 
state  of  cultivation.  Sipes  and  his  family  moved  onto  the 
land  in  March,  1894,  occupying  the  house  and  making  use 
of  the  buildings  and  other  improvements  upon  the  north 
eighty  acres.  The  south  eighty  acres  was  farmed  in  connec- 
tion with  the  wife's  land,  and  was  the  most  productive,  por- 
tions of  the  north  eighty  acres  being  quite  rough,  and  about 
thirty  acres  thereof  used  as  a  pasture. 

Sipes  departed  this  life  November  16,  1894,  leaving  as  his 
heirs,  his  wife,  Elvira,  who  has  since  intermarried  and  is  now 
known  as  Elvira  G.  Whitmore,  Ada  B.  Sipes,  a  minor 
daughter  bom  of  their  marriage,  also  Laura  Mote,  Etta  Blem- 
ler,  Ida  S.  Smith  and  Luella  Wright,  daughters  of  Sipes  by 
a  former  marriage.  The  plaintiffs  Hugh  and  Glen  Wright 
are  children  of  Luella  Wright,  whose  death  occurred  since 
that  of  her  father.  Sipes  died  intestate,  and  his  widow  was 
appointed  administratrix  of  the  estate,  but  after  serving  a 
year  or  more  she  resigned,  going  to  the  state  of  Illinois,  and 
George  E.  Shepard  was  appointed  administrator.  Final 
settlement  of  the  estate  was  delayed  in  consequence  of  fore- 
closure proceedings,  which  finally  terminated  in  this  court 
(Orient  Ins.  Co.  v.  Hayes,  61  Neb.  173,  85  N.  W.  57),  but  the 
final  report  and  discharge  of  the  administrator  appears  to 
have  taken  place  in  1901.  During  the  course  of  the  admin- 
istration Shepard  applied  to  the  district  court  for  license  to 
sell  the  south  half  of  ^'^  the  southwest  quarter  of  said  sec- 
tion 20,  and  after  due  notice  and  hearing  he  was  authorized 
to  and  did  sell  the  same  to  Elvira  G.  Whitmore,  Sipes'  former 
wife,  and  who  held  the  principal  claims  against  the  estate, 
consisting  of  allowances  made  by  the  county  court  for  the 
support  of  herself  and  family  during  the  administration.  She 
paid  the  administrator  eleven  hundred  dollars  for  the  land, 
obtained  a  deed  therefor,  and  afterward  conveyed  the  whole 
quarter  to  the  defendant  Ben  Kleen.  After  paying  the  debts 
due  from  the  estate  there  remained  the  sum  of  two  hundred 
and  fifty-four  dollars,  which  the  probate  court  ordered  dis- 
tributed among  the  heirs  of  Sipes.  This  distribution  was 
made,  and  the  receipts  of  all  the  children  of  Sipes  by  hi» 
first  wife,  acknowledging  payment  to  them,  are  found  in  the 
bill  of  exceptions.  This  action  is  brought  by  the  plaintiffs, 
Laura  Mote,  Etta  Bemler  and  Ida  Smith,  surviving  daughters 
of  Robert  W.  Sipes,  and  Hugh  and  Glen  Wright,  the  only 
children  of  a  deceased  daughter,  their  claim  being  that  the 
south  eighty  acres  of  the  southwest  quarter  of  said  section 
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20,  to  which  the  father  held  title,  was  his  homestead ;  that  the 
sale  thereof  by  the  administrator  was  absolutely  void;  and 
they  ask  that  said  sale  and  all  conveyances  and  encum- 
brances placed  thereon  since  the  date  of  said  sale  may  be 
set  aside  and  held  for  naught. 

It  is  conceded  that  the  rights  of  the  heirs  of  one  who  dies 
in  possession  of  a  homestead  take  precedence  of  the  creditors, 
and  that  the  sale  of  a  homestead  property  for  the  payment 
of  debts  of  the  deceased  is  void :  Tindall  v.  Peterson,  71  Neb. 
160,  98  N.  W.  688,  99  N.  W.  659,  8  Ann.  Cas.  721 ;  Bixby  v. 
Jewell,  72  Neb.  755,  101  N.  W.  1026 ;  Holmes  v.  Mason,  80 
Neb.  448,  114  N.  W.  606. 

The  principal  contention  between  the  parties  arises  from 
the  fact  that  Sipes  and  his  family  lived  upon  the  north  eighty 
acres  to  which  the  wife  held  title,  that  there  were  no  build- 
ings or  improvements  of  any  kind  on  the  south  eighty  acres, 
except  that  the  land  had  been  broken  and  cultivated,  and  the 
defendants  contend  that  by  living  upon  the  north  eighty  aci^es 
and  using  the  pasture,  the  buildings  and  other  appurtenances, 
Sipes  had  selected  his  *®®  homestead  out  of  his  wife's  prop- 
erty, and  that  her  consent  to  such  selection  was  manifest  by 
the  actual  use  made  of  the  property.  On  the  other  hand,  the 
plaintiffs  contend  that  as  the  south  eighty  acres  was  the 
principal  source  of  the  family  supplies,  and  was  farmed  in 
connection  with  the  north  eighty  acres,  it  constituted  the 
homestead  of  Robert  W.  Sipes,  who  was  the  head  of  the  fam- 
ily. Lowell  V.  Shannon,  60  Iowa,  713,  15.  N.  E.  566,  Mason  v. 
Columbia  Finance  &  Trust  CJo.,  99  Ky.  117,  59  Am.  St.  Rep. 
451,  35  S.  W.  115,  and  Buckler  v.  Brown,  101  Ky.  46,  39 
S.  W.  509,  825,  are  relied  on  in  support  of  the  theory  that  a 
homestead  may  be  claimed  out  of  the  husband's  lands,  al- 
though residing  with  his  family  in  a  house  on  adjacent  land 
owned  by  his  wife.  Whether  under  our  stiitute,  which  ap- 
parently requires  the  hobiestead  to  include  **the  dwelling- 
house  in  which  the  claimant  resides,"  a  claim  of  homestead 
may  be  maintained  to  the  south  eighty  acres  under  the  cir- 
cumstances of  this  case  is  a  question  that  we  do  not  care  to 
discuss  until  it  arises  in  such  a  way  that  it  must  be  determined. 

There  is  another  view  of  the  case  which  we  also  think  quite 
decisive  of  the  rights  of  the  parties.  The  defendants  have 
pleaded  and  assert  that  the  plaintiffs  are  estopped  from  daim- 
ing  any  interest  in  the  land  of  their  ancestor  because  of  hav- 
ing received  and  retained  a  part  of  the  price  for  which  it  was 
sold.  Due  notice  of  the  application  to  sell  was  given  to  all 
parties.    The  personal  property  belonging  to  the  estate  was 
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wholly  insufficient  to  pay  the  debts  and  the  widow's  allow- 
ance. Any  sum  remaining  in  the  hands  of  the  administrator 
when  his  final  report  was  made  was  money  derived  from  the 
sale  of  this  land.  With  full  knowledge  of  these  facts  the 
adult  plaintifb  and  the  mother  of  the  minor  plaintiffs  ac- 
cepted from  the  administrator  their  distributive  share  of  this 
money.  Can  they  take  their  distributive  share  of  the  money 
arising  from  the  sale  of  the  land,  and,  while  holding  the  same, 
ask  to  have  the  sale  set  aside  and  title  to  the  land  decreed  in 
themt  The  legal  principle  involved  was  before  the  supreme 
court  of  Iowa,  in  Pursley  v.  Hays,  17  Iowa,  310,  and 
*«•  Deford  v.  Mercer,  24  Iowa,  118,  92  Am.  Dec.  460.  In 
these  cases  it  was  held  that  where  heirs  after  attaining  their 
majority,  with  knowledge  of  the  facts,  and  in  the  absence  of 
fraud  or  mistake,  receive  and  retain  a  portion  of  the  money 
arising  from  the  sale  by  their  guardian  of  their  interest  in 
certain  lands,  they  are  tiiereby  estopped  from  questioning  the 
validity  of  such  sale,  and  it  is  further  held  that  this  prin- 
ciple is  not  limited  to  cases  of  voidable  sales,  but  extends  to 
those  where  the  sale  is  void.  Judge  Dillon,  who  wrote  the 
opinion  in  the  case  last  cited,  furnished  a  note  for  the  re- 
porter which  is  found  on  pages  123  and  124  of  the  report, 
in  which  numerous  cases  are  cited  in  support  of  the  views 
adopted  in  that  case.  Believing  that  the  opinion  of  Judge 
Dillon  establishes  a  just  and  salutary  principle,  we  are  con- 
strained to  hold  that  the  parties  plaintiff,  having  received  the 
benefit  of  the  sale,  are  in  no  position  to  question  its  validity, 
and  are  estopped  from  so  doing.  To  the  same  effect  is  Staats 
V.  Wilson,  76  Neb.  204,  124  Am.  St.  Eep.  806,  107  N.  W.  230, 
109  N.  W.  379,  and  Wamsley  v.  Crook,  3  Neb.  344. 
We  recommend  an  affirmance  of  the  decree  appealed  from. 

By  the  COUET.    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  eourt  is  affirmed. 


For  Aufhoriiies  Bearing  upon  the  Principal  Case,  see  Staats  t.  Wil- 
son, 76  Neb.  204  124  Am.  St.  Bep.  806;  Meddift  v.  Eenney,  176  Mo. 
200,  98  Am.  St.  Bep.  496;  Lewis  v.  Jerome,  44  Colo.  459,  130  Am.  St. 
Bep.  lai;  Manternach  v.  Studt,  240  111.  464,  130  Am.  St.  Bep.  282; 
Ojerstadengen  v.  HartzeU,  9  K.  D.  268,  81  Am.  St.  Bep.  575. 
Am.  8t  Bep.,  Vol.  181—42 


658  Ambbioan  Statb  Bepobts,  Vol.  131.     [Nebraska^ 


KILLBN  V.  PUNK 

[88  Neb.  822,  120  K.  W.  189.] 

VENDOR  AND  FUBOHASE&— Higliway,  Whetlier  Oonstltiitap 
an  Bncunibrance. — ^While  a  public  highway  along  and  upon  agricul- 
tural land  ia  an  eaaement,  and  eaaementa  are,  aa  a  general  rule,  en- 
cumbraneea,  yet,  aueh  eaaement  tending  to  increaae  rather  than  di- 
minish the  value  of  the  estate,  the  sale  of  the  land  upon  whiek  the 
highway  exists,  without  a  reservation  of  the  land  upon  whieh  the 
easement  is  located,  does  not  furnish  a  breach  of  the  contract  to 
convey  the  whole,  and  a  purchaser  of  such  a  tract  will  be  liable 
to  pay  the  contract  price  for  all  the  land  conveyed,  including^  that 
portion  occupied  by  the  highway,     (pp.  659,  660.) 

(Syllabus  by  the  court.) 
J.  A.  Grimison,  for  the  appellant. 
John  J.  Sullivan  and  Louis  Lightner,  contra. 


BEESE,  C.  J.  This  action  was  instituted  in  the 
trict  court  for  Colfax  county.  The  suit  grew  out  of  a  con- 
tract by  which  one  Homer  B.  Robinson  sold  and  conveyed  to 
the  defendant  all  that  part  of  a  certain  tract  of  land  described 
as  the  west  half  and  the  southwest  quarter  of  the  northeast 
quarter  of  section  13,  township  18,  range  4,  in  Colfax  county, 
lying  north  of  Maple  creek,  a  stream  which  bisected  the  land 
owned  by  Robinson.  The  written  contract  is  set  out  in  the 
petition  and  is  as  follows: 


'^AGREEMENT. 

"Aug.  19,  1905. 


"H.  B.  Robinson  agrees  to  sell,  and  0.  D.  Funk  agrees  to 
purchase,  the  following  described  lands  •**  in  the  manner 
here  stated:  All  of  the  land  in  the  west  half  of  sec.  13-18-4 
laying  north  of  the  creek  and  the  S.  W.  14  of  the  N.  E.  %  of 
13-18-4  laying  north  of  the  creek  at  $67.40  per  acre.  Said 
land  to  be  paid  for  as  soon  as  Robinson  has  it  surveyed  and 
notifies  Funk.  Funk  is  to  receive  all  rents  for  1905,  said 
land  to  be  clear  of  all  encumbrances  and  title  perfect. 

.  "O.  D.  FUNK 
"H.  B.  ROBINSON.'' 

The  land  was  surveyed  and  reported  to  Robinson  as  con* 
taining  173.215  acres,  for  which  defendant  paid  the  contract 
price  of  $67.40  an  acre,  amounting  to  $11,674.69.  A  deed 
of  conveyance  was  made  in  accordance  with  the  contract, 
and  following  the  description  with  the  clause  '^all  containing 
173.215  acres,  more  or  less.'*  Robinson  afterward  sold  the 
land  south  of  the  creek  to  plaintiff,  and  upon  a  survey  being 
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made  it  fell  short  of  what  it  was  thought  to  contain ;  that  is, 
the  two  tracts  did  not  appear  to  contain  the  number  of  acres 
known  to  be  included  in  the  whole  tract.  Attention  was  then 
directed  to  the  survey  of  the  tract  sold  defendant,  when  it 
was  ascertained  that  the  surveyor  had  excluded  from  his  esti- 
mate of  the  quantity  of  land  a  public  highway  along  the  north 
side  of  the  land  sold  to  defendant.  Robinson  then  assigned 
his  claim  against  defendant  to  plaintiff  for  the  purchase  price 
of  the  portion  thus  alleged  to  have  been  omitted,  and  for 
which  plaintiff  brought  this  suit,  claiming  the  omission  was 
by  mistake  of  the  surveyor.  The  trial  in  the  district  court 
resulted  in  a  judgment  in  favor  of  plaintiff,  from  which  de- 
fendant appeals.  It  is  conceded  that  the  question  of  defend- 
ant's liability  depends  upon  whether  the  public  road  along 
and  on  the  margin  of  the  land  constitutes  such  an  encum- 
brance as  will,  under  the  contract,  exempt  defendant  from 
payment  for  the  land  included  therein.  This  is  the  sole  ques- 
tion involved. 

The  case  of  Harrison  v.  Des  Moines  &  Ft.  D.  R.  Co.,  91 
Iowa,  114,  58  N.  W.  1081,  is  cited  and  relied  upon  by  plain- 
tiff as  supporting  his  right  to  recover.    That  suit  was  in  effect 
an  action  for  a  breach  of  a  covenant  of  warranty  in  a  deed  of 
conveyance,  there  being  public  highways  upon  the  land  not 
•**  excepted  from  the  covenant.    It  was  held  that  no  action 
could  be  maintained.    The  opinion  of  the  court  is  exhaustive 
in  its  reasoning,  and  holds  that  ''no  easement  should  be  re- 
^rded  as  an  encumbrance  to  an  estate,  which  is  essential  to 
its  enjoyment,  and  by  which  its  value  is  presumably  ad- 
vanced"; that  by  the  system  of  public  highways  '*the  landed 
estates  become  mutually  servient,  and  in  such  a  way  that  the 
easements  are  mutually  advantageous,  and  the  respective  land 
values  enhanced  thereby";  and  that  ''such  an  easement  is  not 
an  encumbrance."    While  we  approve  the  logic  and  reasoning 
in  that  case,  yet  we  are  not  unmindful  of  the  fact  that  it  is 
in  direct  conflict  with  many  decisions  in  this  country,  and  is 
possibly  prompted  more  by  a  consideration  of  "the  general 
welfare"  than  any  well-established  rule  of  law.    Indeed,^ the 
writer  of  the  opinion  says  it  is  conceded  that  the  authorities 
are  not  uniform  on  the  question  (citing  cases  both  ways), 
and  that  ''both  lines  of  authorities  have  support  from  rulings 
on  kindred  questions^  and  nothing  less  can  be  said,  on  author- 
ity, than  that  the  question  is  one  of  grave  doubt.*'' 

In  this  state,  as  in  Iowa,  practically  the  whole  course 
of  conveyances  has  been  to  treat  public  roads  as  an  essential 
and.  necessary  betterment,  and  not  an  encumbrance  which  de- 


660  AMEBiOAit  State  Bepobtb,  Vol.  131.     [Nebraska, 

preciates  the  value  of  the  land,  and,  hence,  they  have  rardy 
been  excepted  from  covenants  in  deeds  of  conveyance,  and  yet 
not  considered  as  inimical  to  full  covenants  of  seisin  and  war- 
ranty. We  agree  with  the  decision  in  the  case  above  cited 
that  no  action  could  be  maintained  on  covenants  of  seisin  and 
warranty  under  the  circumstances.  This  being  true,  there 
would  seem  to  be  no  good  reason  why  plaintiff  might  not 
recover  in  this  action  for  the  value  of  the  land  conve^red.  but, 
owing  to  an  error  on  the  part  of  the  surveyor,  not  paid  for. 
The  judgment  of  the  district  court  is  therefore  affirmed. 


The  Eigistenoe  of  a  Highway  or  Basement  as  a  breach  of  a  eoveoait 
of  warranty,  or  of  seisin,  or  against  encumbrances,  is  considered  in 
Huyck  V.  Andrews,  113  N,  Y.  81,  10  Am.  St.  Rep.  432;  Hymes  t. 
Estey,  116  N.  T.  501,  15  Am.  St.  Bep.  421;  note  to  Bames  v.  Axm- 
atrong,  125  Am.  St.  Bep.  454. 


CUETIS-BAUM  COMPANY  v.  LANG. 

[83  Neb.  728,  120  N.  W.  178.] 

ATTAOHMENT — Justlilcatioii  of  Levy,  When  does  not  Ba- 
qnire  Proof  of  a  Debt. — Where  a  sheriff  or  constable  seizes  prop- 
erty bj  virtue  of  a  writ  of  attachment  regularly  issued,  and  being 
sued  in  replevin  for  the  possession  of  the  property  by  a  stranger  to 
the  action,  justifies  under  the  writ,  he  is  not  required  to  prove  the 
debt  of  the  attaching  creditor,  except  in  cases  where  such  propertj 
was  by  him  taken  from  the  possession  of  such  stranger  to  the  ae> 
tion.     (p.  662.) 

ATTACHMENT  —  Affidavit  on  tlia  Ground  of  Intended  Be- 
moval,  Wben  Sufficient. — An  affidavit  for  attachment  which  allegeo 
that  the  defendant  is  about  to  remove  his  property  out  of  the  oounty 
with  intent  to  defraud  his  creditors  justifies  a  justice  of  the  peace 
in  issuing  an  attachment,  and  gives  him  jurisdiction  of  the  property 
of  the  defendant  seized  in  the  county  under  such  writ,  when  fol- 
lowed by  the  service  provided  by  section  932  of  the  Code.  (pp.  66^ 
663.) 

(Syllabi  h^  the  court.) 

A.  M.  Post  and  B.  P.  Drake,  for  the  appellant. 

E.  W.  Hobart  and  Albert  &  Wagner,  contra. 

^^  CALKINS,  C.  One  Dr.  Neef ,  of  Humphrey,  in  Platte 
county,  on  about  the  fifteenth  day  of  April,  1906,  purchased 
of  the  Bennett  Company  of  Omaha  a  piano,  giving  his  note 
therefor,  which  contained  a  provision  that  the  title  to  the  piano 
and  the  right  of  possession  should  not  pass  from  the  Bennett 
'^^^  Company  until  the  note  was  fully  paid    On  the  thirteentii 
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day  of  September,  1906,  this  and  other  property  was  seized  by 
the  defendant,  a  constable  in  and  for  Platte  county,  who 
claimed  the  right  to  take  the  same  nnder  orders  of  attachment 
issued  by  a  justice  of  the  peace  against  the  property  of  the 
said  Neef.  On  the  10th  of  November,  as  the  constable  was 
about  to  sell  the  property  in  question,  the  plaintiff,  to  whom 
the  note  mentioned  had  been  indorsed,  brought  this  action  in 
replevin  for  the  possession  of  said  piano.  On  the  trial  of  the 
case  in  the  district  court  the  plaintiff  offered  in  evidence  the 
note  in  question  and  the  indorsement  thereof,  but  did  not 
attempt  to  prove  that  the  same  was  filed  with  the  clerk  of  the 
county  with  the  a£Sdavit  required  by  section  26,  chapter  32, 
Compiled  Statutes  of  1905.  The  defendant  offered  in  evidence 
fhe  docket  of  the  justice  of  the  peace  and  the  files  in  the  sev- 
eral cases  in  which  it  was  claimed  attachments  were  issued,  in- 
cluding such  writs  of  attachment  and  the  return  thereon,  which 
were  by  the  court  excluded,  and  a  verdict  directed  for  the 
plaintiff.  From  the  judgment  rendered  upon  this  verdipt  the 
defendant  appeals. 

1.  Error  is  assigned  in  various  forms,  but,  reduced  to  its 
fljmplest  terms,  the  question  is  whether  the  court  erred  in  ex- 
cluding dockets  of  the  justice  and  the  papers  in  the  various  at- 
tachment cases.  It  appears  from  an  inspection  of  the  record 
that  these  papers  were  first  admitted  in  evidence,  and  that  the 
defendant  then  asked  permission  of  the  court  ''to  correct  the 
clerical  error  changing  the  word  'August'  to  'October.'  " 
This  was  denied,  and  the  papers  excluded.  Whatever  may 
liave  been  the  actual  facts,  we  are  bound  by  the  record  pre- 
sented to  us,  and  an  examination  of  the  papers  attached  to 
the  bill  of  exceptions  and  certified  to  be  the  papers  which 
were  offered  and  excluded  shows  that  each  of  the  cases  was 
continued  to  the  twenty-ninth  day  of  October.  If  in  fact 
these  papers  as  offered  and  rejected  by  the  court  showed  the 
cases  continued  to  the  twenty-ninth  day  of  August,  there  has 
been  an  error  in  the  settling  of  the  bill  of  exceptions,  behind 
which  we  cannot  go. 

"^^^  The  papers  offered  tended  to  show  that  on  the  thirteenth 
day  of  September,  1906,  suits  were  begun  against  Neef  before 
a  justice  of  the  peace  for  Platte  counly,  and  affidavits  for 
attachment  filed,  which  charged  that  "he  had  removed  from 
the  counly  to  avoid  summons,  and  is  a  nonresident  of  the 
county,  and  is  about  to  remove  his  property  or  a  part  thereof 
out  of  the  county  with  the  intent  to  defraud  his  creditors"; 
that  an  undertaking  was  given  in  each  case,  upon  which 
attachments  were  issued  against  the  property  of  Neef  and 
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placed  in  the  hands  of  the  defendant  as  constable;  that  he 
on  the  same  day  levied  said  attachments  upon  the  said  piano 
and  other  property  fonnd  in  the  residence  last  occupied  by 
Neef  in  the  village  of  Humphrey;  that  the  return  upon  the 
summons  showed  that  the  defendant  Neef  was  not  found  in 
the  county,  and  the  justice  adjourned  the  cases  until  the 
twenty-ninth  day  of  October,  whereupon  the  plaintiff  pro- 
ceeded to  publi^  in  a  newspaper  printed  in  the  county  a 
notice,  stating  the  names  of  the  parties^  the  time  when  and 
by  what  justice  of  the  peace  and  for  what  sum  the  order 
was  issued;  that  on  the  twenty-ninth  day  of  October  the 
justice  rendered  judgment  against  Neef  and  made  an  order 
for  a  sale  of  the  attached  properly,  which  the  defendant  was 
proceeding  to  execute  on  the  tenth  day  of  November,  when 
this  suit  was  begun  and  the  property  was  taken  away  from 
him. 

The  plaintiff  contends  that  it  was  necessary  for  the  defend- 
ant to  show,  in  addition  to  the  facts  above  mentioned,  that 
the  attachment  plaintiffs  were  bona  fide  creditors  of  Neef. 
The  statute  in  regard  to  conditional  sales  (Comp.  Stats.  1905, 
c.  32,  sec.  26)  makes  the  same  void  as  to  ^'attaching  cred- 
itors'*: Peterson  v.  Tufts,  34  Neb.  8,  51  N.  W.  297.  We  do 
not  overlook  the  rule  adopted  by  this  court  in  Oberfelder  v. 
Eavanaugh,  21  Neb.  483,  32  N.  W.  295,  that  an  officer  who  in 
the  execution  of  an  order  of  attachment  seized  property 
found  in  the  possession  of  a  stranger  to  the  attachment  pro- 
ceeding, in  a  subsequent  action  of  replevin  by  such  stranger, 
is  required  to  establish  both  the  alleged  indebtedness  of  the 
attachment  defendant  and  the  regularity  ''^^  of  the  proceed- 
ing. That  rule  would  apply  had  the  property  in  this  case 
been  taken  from  the  possession  of  the  plaintiff;  but  the 
plaintiff,  having  surrendered  possession  to  Neef,  does  not 
come  within  the  rule,  and  we  are  satisfied  that  it  should  not  be 
extended  to  cases  in  which  the  officer  does  not  take  the  prop- 
erty from  the  possession  of  a  stranger  to  the  writ. 

2.  It  is  contended  that  since  section  60  of  the  Code  requires 
an  action  to  be  brought  in  the  county  where  the  defendant 
resides  or  may  be  summoned,  and  the  affidavit  for  attachment 
sets  forth  that  he  is  a  nonresident  of  the  county,  the  justice 
had  no  jurisdiction.  It  has  already  been  settled  in  this  state 
that  an  absconding  debtor  is  rightly  suable  by  attachment  in 
the  county  of  his  late  residence,  where  his  property  remains 
and  is  subject  to  seizure:  Gandy  v.  Jolly,  34  Neb.  536,  52  N. 
W.  376;  Smith  v.  Johnson,  43  Neb.  754,  62  N.  W.  217.  The 
fifth  ground  for  attachment  before  a  justice  of  the  peace 
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(Code,  sec.  925)  is  that  the  defendant  is  about  to  remove  his 
property,  or  a  part  thereof,  ont  of  the  county  with  intent  to 
defraud  his  creditors.  We  think  the  reasoning  of  the  cases' 
above  cited  applies  to  this  ground  of  attachment,  and  that  it 
would  render  it  nugatory  to  say  that  the  defendant  must 
reside  or  be  served  with  summons  in  the  county  from  which 
he  is  80  attempting  to  remove  his  property  with  intent  to  de- 
fraud his  creditors.  It  follows  that  an  affidavit  for  attach- 
ment which  alleges  that  the  defendant  is  about  to  remove  his 
property  out  of  the  county  with  intent  to  defraud  his  creditors 
justifies  a  justice  of  the  peace  in  issuing  an  attachment,  and 
gives  him  jurisdiction  of  the  property  of  the  defendant  seized 
in  the  county  under  such  writ  when  followed  by  the  service 
provided  by  section  932  of  the  Code. 

We  therefore  recommend  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Duffie,  Epperson  and  Good,  CC,  concur. 

^™  By  the  COURT.  For  the  reasons  stated  in  the  fore- 
going opinion  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings* 


When  an  Offlcer  Seiau  Under  an  Attachment  Propertf  Which  U  in 
the  Possession  of  a  Stranger  to  the  writ  under  a  claim  of  ownership, 
it  is  incumbent  on  the  officer,  when  sued  in  replevin  by  such  person 
for  a  recoirery  of  the  property,  to  show  not  only  a  writ  Talid  on 
its  face,  but  the  regularity  of  the  attachment  proceedings:  Chees- 
man  ▼.  Fenton,  13  Wyo.  436,  110  Am.  St.  Bep.  1010.  See,  also, 
Baltimore  etc.  By.  Co.  v.  ElafP  ft  Co.,  103  Md.  357,  115  Am.  St. 
Bep.  363;  Williams  ▼.  Eikenbenry,  25  Neb.  721,  13  Am.  St.  Bep. 
517.  Beplevin  against  public  officers  is  the  subject  of  a  note  to 
Carpenter  ▼.  Innes,  25  Am.  St.  Bep.  256-259. 

As  to  Actions  for  Wrongful  Attachment  and  Defenses  Thereto,  see 
Burton  ▼.  Knapp,  14  Iowa,  196,  81  Am.  Dec.  467;  as  to  damages  for 
wrongful  or  malicious  attachment,  see  tbe  note  to  Tisdale  ▼.  Major, 
68  Am.  St.  Bep.  266;  and  as  to  what  is  an  abuse  of  lawful  process 
in  attachment  proceedingS|  see  Bradshaw  v.  Fraziery  113  Iowa,  579, 
86  Am.  St.  Bep.  400. 
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PHILADELPHIA  BREWING  COMPANY  v.  McOWEN. 

[76  N.  J.  L.  636,  73  AtL  518.] 

BSTOPPBIaw — One  of  Two  Onntees  of  a  Conunon  Qtmntor  wmj 
aasert  as  against  the  other  a  title  different  from  or  paramonnt  to 
that  derived  from  the  common  grantor,     (pp.  667,  668.) 

TIDE  laANDS. — ^TlM  ProprietorB  of  Kew  Jerse?  did  iMytk  Un- 
dent the  Grant  from  the  Duke  of  York,  take  any  property  in  the 
BoU  of  the  navigable  waters  within  the  ebb  and  flow  of  the  tides. 
(By  the  editor.)     (p.  669.) 

TIDB  laANDS.— Bights  In  Lands  Under  Tide  Waters  in  the 
province  of  East  Jersey  were  granted  by  Charles  n  to  the  Duke 
of  York  by  the  charters  of  1664  and  1674,  and  the  soil  under  such 
waters  passed  to  the  Duke  of  York,  to  be  held  by  him  in  the  same 
manner  as  the  soil  nnder  the  navigable  waters  of  England  waa  held 
by  the  crown.     (By  the  editor.)     (p.  669.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Joseph  Eaighn  aiid  French  &  Bichards,  for  the  plaintiff  in 
error. 

Wilson,  Carr  &  Stackhonse  and  Bleakly  &  Stoekwell,  for 
the  defendant  in  error. 

««  GARRISON,  J.  This  is  an  action  of  ejectment  for 
lands  lying  beneath  the  waters  of  the  river  Delaware.  The 
locus  in  quo  described  in  the  declaration  has  a  base  of  two 
hundred  and  thirty-eight  and  ninety-four  hundredths  feet  in 
a  line  drawn  parallel  with  Front  street,  of  the  city  of  Cam- 
den, and  three  hundred  and  twenty  feet  to  the  west  of  the 
westerly  side  thereof,  which  line  so  drawn  is  below  the  higrh- 
water  line  of  the  river.  This  base  of  two  hundred  and  thirty- 
eight  and  ninety-four  hundredths  feet  is  the  easternmost 
boundary  of  the  locus  in  quo,  and  if  extended  westwardly 
out  into  the  river  until  the  exterior  wharf  line  is  reached  will 
include  the  land  for  which  this  suit  is  brought,  which  each 
party  claims  under  the  state's  riparian  gr^nt 

(664) 
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It  will  be  observed  that  the  tract  of  land  under  water  thus 
.described  does  not  adjoin  the  fast  land  on  the  Jersey  shore, 
but  that  between  the  easrterly  end  or  base  of  such  tract  and 
the  shore  the  river  Delaware  rises  at  high  tide;  that  is  to 
say,  the  river  at  high  water  intervenes  between  the  eastern- 
most boundary  of  the  locus  in  quo  and  the  fast  land  of  the 
shore.  ^^'^  It  is  upon  this  fact  that  the  plaintiff  relies  as 
the  ground  of  its  present  action. 

Originally,  of  course,  the  land  described  in  the  plaintiff's 
declaration  belonged  to  the  state  of  New  Jersey,  and  each  of 
the  parties  to  the  present  action  has  a  grant  from  the  riparian 
commissioners  which  in  its  descriptive  portion  covers  the 
locus  in  quo.  The  defendant's  grant  was  earlier  in  point  of 
time,  but  the  plaintiff  contends,  and  its  present  action  is  based 
upon  the  proposition  of  fact,  that  the  defendant  is  not  now, 
and  was  not  when  he  got  his  riparian  grant,  the  owner  of  any 
land  adjoining  the  locus  in  quo,  and  hence  that  he  did  not  by 
the  said  grant  acquire  the  rights  of  the  state  therein;  but 
that,  on  the  other  hand,  the  plaintiff's  grant  covering  the 
same  lands  was  duly  supported  by  its  ownership  of  the  ripa 
opposite  the  locus  in  quo,  i.  e.,  the  land  adjoining  the  waters 
of  the  river  that  intervene  between  the  locus  in  quo  and  the 
high-water  line  on  the  Jeraey  shore.  If  the  plaintiff's  proposi- 
tion of  fact  is  true,  its  legal  proposition  is  also  correct,  for 
the  defendant's  grant  from  the  state  expressly  provided  that 
such  grant  should  be  void  ''if  the  said  Frederick  McOwen  is 
not  the  owner  of  the  land  adjoining  the  land  under  water 
hereby  granted." 

The  fundamental  question,  therefore,  is  whether  or  not  the 
defendant  was  the  owner  of  land  on  which  the  river  rose  at 
high  water  adjoining  the  locus  in  quo.  In  more  concrete 
form  the  precise  question  is  whether  the  Pavonia  Land 
Association,  which  was  the  common  grantor,  had  conveyed  to 
the  defendant,  who  was  the  earlier  grantee,  any  land  adjoin- 
ing the  locus  in  quo,  or  whether  such  common  grantor  did 
not  remain  the  owner  of  the  land  at  high  water  to  the  east 
of  the  locus  in  quo  until  by  a  subsequent  conveyance  it  con- 
veyed such  land  to  the  immediate  grantor  of  the  plaintiff. 

At  the  trial  the  plaintiff  made  out  a  case  under  its  declara- 
tion by  proving  the  following  facts:  On  October  18,  1893, 
the  Pavonia  Land  Association  owned  a  city  block  on  the  east- 
erly bank  of  the  Delaware  river,  extending  from  Dupont 
street  on  the  south  to  Cooper  avenue  on  the  north,  bounded 
on  the  east  by  Front  street,  of  the  city  of  Camden,  and  on 
the  west  by  the  Delaware  river,  whose  waters  washed  the 
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entire  ^^^  front  of  the  lot — a  distance  of  over  four  hundred 
feet.  The  shore  line  of  mean  high  tide  was  not,  howev^,- 
exactly  parallel  with  Front  street,  from  the  westerly  side  of 
which  the  shore  was  more  than  three  hundred  and  twenty  feet 
distant  at  the  northerly  end  of  the  lot,  although  not  at  the 
southerly  end.  In  other  words,  the  river  at  this  point  de- 
scribes a  double  curve  somewhat  similar  to  a  capital  S,  so  that 
at  the  south  end  of  the  lot  the  river  bellied  into  the  land  and 
at  the  north  end  the  land  jutted  out  into  the  river.  This 
incurve  in  the  southerly  half  of  the  lot  would  cut  a  straight 
line  parallel  with  Front  street  and  three  hundred  and  twenty 
feet  west  of  its  westerly  side  at  two  points,  the  distance  be- 
tween which  would  be  two  hundred  and  thirty-eight  and 
ninety-four  hundredths  feet,  for  which  distance  such  line 
would  run  wholly  beneath  the  waters  of  the  river.  This  two 
hundred  and  thirty-eight  and  ninety-four  hundredths  feet  is 
the  base  or  easterly  boundary  of  the  locus  in  quo,  which  ex- 
tends westwardly  out  to  the  exterior  wharf  Une.  The  sig- 
nificance of  the  line  three  hundred  and  twenty  feet  from  the 
westerly  side  of  Front  street  and  parallel  thereto  is  that  such 
a  line  is,  by  the  deed  from  the  Pavonia  Land  Association  to 
the  defendant,  dated  October  18,  1893,  made  the  easterly 
boundary  of  the  land  thereby  conveyed.  In  other  words,  the 
defendant,  by  his  said  deed,  got  all  of  the  land  that  the 
association  owned  to  the  west  of  such  line,  i.  e.,  between 
such  line  and  the  Delaware  river,  but  got  thereby  no  land 
to  the  east  of  such  line,  i.  e.,  between  such  line  and  Front 
street.  The  land  between  such  line  and  Front  street  re- 
mained the  property  of  the  association  until  June  17,  1895. 
when  it  conveyed  it  to  the  immediate  grantor  of  the  plaintiflE. 
If  therefore  at  the  southerly  end  of  the  tract  conveyed  to 
the  defendant  such  line,  on  October  18,  1893,  ran  for  a  dis- 
tance of  two  hundred  and  thirty-eight  and  ninety-four  hun- 
dredths feet  through  the  waters  of  the  river,  i.  e.,  below  its 
high-water  line,  the  defendant,  as  to  such  distance,  got  title 
to  no  land,  for  the  reason  that  the  title  to  the  land  so  under 
water  was  not  in  his  grantor  but  in  the  state  of  New  Jersey; 
from  this  it  also  follows  that  the  defendant  got  no  title  to 
such  land  under  water  from  the  •••  state  of  New  Jersey  by 
his  riparian  grant,  for  the  reason  that  as  to  such  two  hundred 
and  thirty-eight  and  ninety-four  hundredths  feet  he  was  not 
the  owner  of  any  adjoining  land  which  by  the  express  pro- 
vision of  his  grant  was  an  essential  condition  of  its  validity. 
This  was  the  plaintiff's  case,  which  was  not  contradicted  by 
any  oral  testimony  offered  by  the  defendant.     The  plaintiff, 
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having  proved  the  foregoing  state  of  facts,  rested  its  case,  and 
the  defendant  having  introduced  certain  documentary  evi- 
dence also  rested,  whereupon  each  counsel  requested  the  court 
to  direct  a  verdict  in  his  favor,  plaintiff's  counsel  relying 
upon  the  uncontroverted  state  of  facts,  defendant's  counsel 
relying  upon  certain  propositions  of  law  based  upon  docu- 
mentary evidence  that  he  had  introduced.  Each  counsel 
admitted  that  there  was  no  question  touching  the  case  made 
by  the  plaintiff  that  required  to  be  submitted  to  the  jury. 
The  trial  judge,  after  argument,  denied  the  defendant's 
motion  and  directed  a  verdict  for  the  plaintiff,  to  which 
rulings  exceptions  were  severally  allowed  and  sealed. 

On  this  writ  of  error  the  defendant  below,  who  is  now  the 
plaintiff  in  error,  relies  upon  the  propositions  of  law  advanced 
by  him  in  the  trial  court  as  grounds  for  the  granting  of  the 
motion  he  then  made.  If,  however,  in  view  of  any  of  such 
propositions  it  was  error  for  the  trial  court  to  direct  a  verdict 
for  the  defendant  in  error,  the  plaintiff  in  error  may  avail 
himself  thereof. 

The  propositions  in  question  have  therefore  been  examined 
with  the  view  of  determining  whether  error  was  committed  at 
the  trial  either  in  the  denial  of  the  motion  then  made  by  the 
plaintiff  in  error  or  in  the  granting  of  that  made  by  the  de- 
fendant in  error. 

The  first  proposition  relied  upon  for  reversal  is  that  the 
riparian  grant  made  to  the  defendant  in  error  inured,  as 
matter  of  law,  to  the  plaintiff  in  error  by  way  of  estoppel. 
The«  line  of  reasoning  upon  wliich  this  proposition  is  invoked 
is  that  the  common  grantor,  i.  e.,  the  Pavonia  Land  Associa- 
tion, claiming  to  own  what  it  conveyed  to  the  plaintiff  in 
error,  warranted  its  title  thereto,  so  that  if  such  grantor  had 
acquired  the  state's  title  to  the  land  in  question,  it  could  not 
•*^  have  asserted  such  title  against  the  plaintiff  in  error; 
therefore  (it  is  argued),  when  such  title  was  acquired  by  the 
defendant  in  error,  a  subsequent  grantee  of  the  common 
grantor,  the  same  disability  attached  to  it  as  if  the  common 
grantor  had  itself  acquired  the  state's  grant.  The  conclusion, 
however,  is  a  non  sequitur  from  the  premises.  If  the  defend- 
ant in  error  was  setting  up  against  the  plaintiff  in  error  no 
title  other  than  the  title  it  got  from  the  common  grantor,  a 
question  would  be  presented  that  is  not  now  before  us.  In 
the  present  case  the  claim  of  the  defendant  in  error  is  made 
under  a  title  that  it  did  not  get  from  the  common  grantor, 
a  paramount  title  derived  directly  from  the  state.  There  is 
no  rule  of  law  that  prevents  one  of  two  grantees  of  a  common 
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grantor  from  asserting  against  the  other  a  title  different  from 
or  paramount  to  that  darived  from  the  common  grantor:  16 
Cyc.  716,  note  60. 

The  next  propositicm  is  that  the  riparian  act  under  which 
the  defendant  in  error  got  the  state's  grant  did  not  authorise 
such  grant,  because  such  act  is  by  its  title  limited  to  ''lands 
lying  under  the  waters  of  the  bay  of  New  York  and  elsewhere 
in  this  state." 

The  argument  upon  this  point  is  that  ''if  the  words  'and 
elsewhere'  were  omitted,  the  statute  would  clearly  apply  to 
nothing  but  the  bay  of  New  York";  to  which  the  plenaiy 
answer  is  that  the  words  "and  elsewhere"  were  not  omitted. 

The  next  contention  is  that  the  rights  obtained  from  the 
state  by  the  defendant  in  error  cannot  be  asserted  in  this 
case,  for  the  reason  that  certain  rents  due  the  state  are  in 
arreais.  This  fact,  if  true,  does  not  in  a  legal  sense  concern 
the  plaintiff  in  error.  As  to  such  matters  the  state  is  repre- 
sented by  agencies  of  its  own  creation,  of  which  the  plaintiff 
in  error  is  not  one. 

Next,  it  is  claimed  that  "the  state  neyer  acquired  any  title 
to  the  land  in  question."  This  contention  inyolves  the  affirm- 
ative of  the  proposition  that  the  land  in  suit,  although 
originally  granted  by  the  Duke  of  York  through  mesne  con- 
veyances to  the  proprietors,  was  not  included  in  the  surrender 
made  by  the  latter  to  the  crown  in  1702,  and  hence  did  not 
^^  repass  to  the  state  of  New  Jersey  after  the  Revolution. 
This  large  claim  rests  for  its  sole  proof  upon  the  single  cir- 
cumstance that  there  is  found  among  the  records  in  .the 
surveyor  general's  office  at  Burlington  a  record  of  resurvey 
of  land  made  in  1734  which  recites  that  the  land  resurveyed 
was  part  of  five  hundred  acres  formerly  surveyed  to  Samuel 
Coles  and  granted  by  said  Coles  to  Jacob  Spicer  in  1685.  The 
argument  is  that  if  this  recital  be  accepted  as  evidence  of  the 
facts  stated  in  it,  it  puts  the  five  hundred  acres  referred  to 
out  of  the  proprietors  prior  to  1702,  so  that  such  land  web 
not  included  in  their  act  of  surrender. 

The  argument  thus  made  assumes  as  its  major  premise  that 
"title  to  the  land  under  tidewater  passed  by  the  grant  from 
Charles  II  to  the  Duke  of  York,"  citing  in  support  of  this 
proposition  Martin  v.  Waddell,  16  Pet.  367,  10  L.  ed.  997,  and 
American  Dock  etc.  Co.  v.  Trustees,  39  N.  J.  Eq.  409.  Martin 
V.  Waddell  was  decided  by  the  supreme  court  of  the  United 
States  in  1842  and  was  reprinted  in  our  state  reports  for  that 
year:  18  N.  J.  L.  495.  In  the  opinion  delivered  by  Chief 
Justice  Taney,  the  principal  matter  discussed  was  whether 
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the  grant  of  Charles  II  to  the  Duke  of  York  separated  the 
''soils"  under  navig^able  waters  in  this  state  from  'Hhe  other 
royalties,"  so  as  to  convert  them  into  private  property,  or 
whether  such  ''soils"  passed  to  the  Duke  of  York  to  be  held 
by  him,  as,  since  Magna  Charta,  the  king  himself  had  held 
them,  i.  e.,  ''of  common  liberty,"  as  Lord  Hale  characterizes 
"the  jura  regalia":  De  Juris  Maris,  Harr.  B.  L.  711. 

Chief  Justice  Taney  construed  the  grant  as  having  the 
latter  effect.  "No  words,"  he  says,  "are  used  for  the  purpose 
of  separating  them  from  the  jura  regalia  and  converting  them 
into  private  property."  Upon  this  point  the  opinion  con- 
cludes with  these  words:  "In  the  judgment  of  the  court  the 
land  under  the  navigable  waters  passed  to  the  grantee  as  one 
of  the  royalties  incident  to  the  powers  of  government;  and 
were  to  be  held  by  him  in  the  same  manner  and  for  the  same 
purposes  that  the  navigable  waters  of  England  and  the  soils 
under  them  are  held  by  the  crown." 

In  1870  Chief  Justice  Beasley,  delivering  the  opinion  of 
•*•  this  court  in  Stevens  v.  Paterson  etc.  E.  R.  Co.,  34  N.  J. 
li.  532,  3  Am.  St.  Bep.  269,  said:  "In  my  opinion  it  is  en- 
tirely indisputable  that  the  proprietors  of  New  Jersey  did  not, 
under  the  grant  from  the  Duke  of  York,  take  any  property 
in  the  soil  of  navigable  rivers  within  the  ebb  and  flow  of  the 
tides.  This  was  the  very  point  of  decision  in  Arnold  v. 
Mundy,  6  N.  J.  L.  1,  10  Am.  Dec.  356,  and  Martin  v.  Wad- 
dell,  16  Pet.  367,  10  L.  ed.  997."  The  case  of  Martin  v. 
Waddell,  therefore,,  does  not  sustain  the  argument  in  support 
of  which  it  is  cited  by  the  plaintiff  in  error. 

The  other  ease  cited  was  American  Dock  etc.  Co.  v.  Trustees. 
In  this  equity  case  it  appears  that  Mr.  Justice  Depue,  charg- 
ing the  jury  in  an  issue  of  law  out  of  chancery,  said:  ''These 
rights  in  lands  under  tidewaters  in  the  province  of  East 
Jersey  were  granted  by  Charles  II  to  the  Duke  of  York  by 
the  charters  of  1664  and  1674,  and  the  land  or  soil  under 
such  waters  passed  to  the  Duke  of  York,  to  be  held  by  him 
in  the  same  manner  as  the  soil  under  the  navigable  waters  of 
England  was  held  by  the  crown";  citing  Martin  v.  Waddell, 
16  Pet.  367,  10  L.  ed.  997,  and  Stevens  v.  Paterson  etc.  R.  R. 
Co.,  34  N.  J.  L.  532,  3  Am.  St  Rep.  269.  The  only  action  of 
the  court  of  chancery  in  this  case  was  to  deny  a  new  trial. 

It  would  seem,  therefore,  that  unless  this  court  is  prepared 
to  recede  from  the  views  expressed  in  Stevens  v.  Paterson 
etc.  B.  B.  Co.,  the  Duke  of  York  did  not  take  in  lands 
under  the  navigable  waters  of  this  state  that  private  property 
therein  that  is  necessary  to  sustain  the  argument  and  trial 
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theory  of  the  plaintiff  in  error.  For  if  the  Duke  of  York 
did  not  take  in  sach  lands  the  property  to  low  water,  he  ecmld 
not  have  transferred  such  property  to  the  proprietors,  and  if 
the  proprietors  did  not  have  it,  they  could  by  no  act  of  theirs 
vest  in  Samuel  Coles  a  title  to  private  property  they  them- 
selves did  not  possess,  so  that  such  property  should  r^nain  in 
their  grantee  notwithstanding  their  surrender  to  the  erown 
in  1702. 

Inasmuch,  however,  as  we  have  not  had  the  benefit  of  eofon- 
sels'  views  upon  this  precise  phase  of  the  case,  the  matter  now 
under  consideration  will  be  disposed  of  upon  grounds  directly 
within  the  Unes  of  their  argument. 

**•  The  documentary  evidence  under  consideration  is  a  re- 
survey  of  land  made  to  Jacob  Spicer  in  1734,  the  recitals  of 
which,  it  is  claimed,  show  that  such  resurvey  is  part  of  a 
survey  of  five  hundred  acres  of  land  made  to  Samuel  Coles 
prior  to  1685,  and  also  that  Jacob  Spicer,  at  the  time  of  his 
application   for  such   resurvey  in   1734,   '^stands  lawfully 
Seized  of  two  hundred  and  sixty  (260)  acres  of  the  above 
said  Five  Hundred  Acres  of  land."    Then  follows  a  survey 
to  Jacob  Spicer  by  metes  and  bounds  which  concludes:  *' Con- 
taining Three  Hundred  and  sixty  acres  of  land  Besides  the 
usual  allowance  for  roads.    And  whereas  it  appears  by  the 
above  resurvey  that  their  is  one  hundred  acres  of  over  Plus 
Land  within  the  above  mentioned  and  described  Meetes  and 
Bounds  thereof.    Therefore  By  virtue  of  a  warrant  from  the 
Councill   of   Proprietors   to  me   directed   Bearing   date    ye 
Twelfth  day  of  February  Anno  Domini  one  thousand  seven 
hundred  and  seventeen  requiring  me  to  survey  unto  Isaac 
DeCou  the  full  quantity  of  eleven  hundred  acres  of  land," 
etc.,  and  the  recital  then  traces  an  assignment  of  three  hun- 
dred acres  of  the  DeCou  warrant  to  Jacob  Spicer  and  con- 
cludes: '^Therefore  I  have  caused  one  hundred  acres  part  of 
said  three  hundred  acres  to  be  surveyed  to  the  said  Jacob 
Spicer  within  the  bounds  aforesaid  and  the  said  overplush  of 
one  hundred  acres  of  Land  ia  hereby  certified  to  have  been 
surveyed  to  the  said  Jacob  Spicer." 

It  is  evident,  therefore,  assuming  all  that  is  argued,  that 
the  survey  to  Jacob  Spicer  in  1734  rested  in  part  upon  the 
survey  to  Samuel  Coles  said  to  be  prior  to  1685  and  in  part 
upon  a  warrant  made  to  Isaac  DeCou  in  1717,  and  that  it  is 
impossible  to  tell,  assuming  that  the  survey  of  1734  covered 
the  locus  in  quo,  whether  such  particular  part  of  the  three 
hundred  and  sixty  acres  was  originally  in  the  Coles  survey 
or  came  into  the  Spicer  survey  as  '* overplush"  by  force  of 
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the  DeCou  warrant,  which  was  in  1717,  and  hence  after  the- 
surrender  to  the  crown.  Nothing,  therefore,  was  shown,  even 
inferentially,  by  this  documentary  evidence  that  could  have 
been  accepted  by  the  trial  court  or  that  should  have  been 
submitted  to  the  jury. 

•**  The  next  contention  is  that  "rights  adverse  to  the  state 
were  acquired  by  the  operation  of  a  shore  fishery  on  the  land 
in  question." 

Such  rights  adverse  to  the  state  were  not  established  at  the 
trial,  nor  is  any  legal  error  of  the  trial  court  in  dealing  with 
the  testimony  upon  this  branch  of  the  case  pointed  out. 

The  production  of  certain  "descriptions  of  fisheries"  and 
the  self-serving  recitals  of  the  accompanying  bonds  to  the 
effect  that  the  obligors  therein  were  the  owners  of  the  fisheries 
so  described  did  not,  as  documentary  evidence  addressed  to 
the  court,  establish  the  existence  of  such  rights  as  against  the 
state  or  demonstrate  to  the  court  that  the  fisheries  in  question 
were  operated  on  the  locus  in  quo.  The  most  that  can  be  said 
is  that  such  proof,  taken  in  connection  with  the  very  meager 
oral  testimony  on  the  subject,  may  have  presented  a  question 
for  the  jury  that  it  would  have  been  error  for  the  trial  judge- 
to  refuse  to  submit  to  them.  Upon  this  point,  however,  the 
plaintiff  in  error  is  concluded  by  the  admission  of  his  counsel 
contained  in  the  following  colloquium  with  the  court  at  the 
conclusion  of  the  testimony:  "The  Court:  I  believe  it  is 
agreed  there  is  no  question  of  fact  which  the  jury  ought  to 
pass  upon?"  To  which  counsel  for  the  defendant  in  error 
said:  "That  is  our  view  of  the  case,"  and  counsel  for  the 
plaintiff  in  error  said:  "I  cannot  conceive  why  we  are  not 
entitled  to  a  direction.  It  seems  to  me  that  the  court  should 
determine  that  question,"  and  then  proceeded  to  argue  mat- 
ters of  law,  the  points  on  which  his  motion  was  based.  After 
this  motion  had  been  denied  the  court  again  asked,  "Now,  is 
there  any  question  of  fact  to  be  submitted  to  the  jury?" 
To  which  counsel  of  plaintiff  in  error  responded  that  he  thought 
it  should  be  left  to  the  jury  to  say  whether  there  was  a  survey 
of  the  land  prior  to  1702,  and  then  added,  "I  do  not  think  of 
any  question  except  that." 

In  view  of  this  double  interrogation  of  counsel  and  his 
replies  to  the  court,  it  cannot  now  be  said  that  a  question 
proper  to  be  left  to  the  jury  was  erroneously  withheld  from 
them,  or  that  from  the  testimony  alone,  without  the  aid  of  the 
jury,  the  trial  judge  should  have  held  that  rights  adverse  to 
•**  the  state  and  covering  the  locus  in  quo  had  been  estab- 
lished.   The  testimony,  it  should  be  noticed,  showed  without 
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contradiction  that  the  shore  line  at  the  locus  in  quo  had  made 
out  eight  feet  in  the  past  fifteen  years,  and  as  there  was 
nothing  to  show  whether  or  not  this  process  had  been  going  on 
during  the  sixty  or  eighty  years  that  had  elapsed  since  the 
dates  of  the  fishing  bonds  in  question,  the  location  of  the 
fisheries  then  in  operation  with  respect  to  the  precise  locus  in 
quo  now  in  dispute  would  require  testimony  of  a  different 
character  from  any  that  was  given  or  offered. 

The  attempts  of  coimsel  to  cross-examine  the  witnesses  of 
the  other  side  as  to  fishing  operations  were  overruled,  but  such 
rulings  merely  regulated  the  order  of  proof,  and  did  not  pre- 
vent the  plaintiff  in  error  from  calling  such  witnesses  as  part 
of  his  own  case.  The  remarks  of  judges  and  text-writers  cited 
as  historical  proof  of  the  existence  and  incidents  of  shore 
fisheries  in  the  Delaware  river  did  not  in  the  slightest  degree 
tend  to  show  the  operation  on  the  land  in  question  of  the 
fisheries  mentioned  in  the  documentary  proof  that  was  offered. 

No  error  of  the  trial  court  in  dealing  with  this  assignment 
is  disclosed,  but  to  avoid  misapprehension  it  should  be  added 
that  if  error  had  occurred  in  this  or  in  the  immediately  pre- 
ceding assignment,  it  is  not  to  be  ccmclusively  assumed  that 
such  error  would  require  the  reversal  of  the  judgment  recov- 
ered in  this  action  of  ejectment. 

In  such  actions,  when  both  parties  at  the  trial  are  claiming; 
title  from  a  common  grantor,  it  is  not  in  general  requisite  that 
either  should  trace  his  title  back  of  such  common  source.  Such 
was  the  case  here,  where  each  party  claimed  under  a  riparian 
grant  from  the  state  through  the  Pavonia  Land  Association. 
The  effort,  therefore,  of  the  plaintiff  in  error  to  show  that  the 
state  had  no  title  presents  the  question  we  have  indicated,  but 
which,  in  view  of  the  conclusion  we  have  reached,  we  shall  not 
further  discuss. 

Finding  no  error  that  should  lead  to  reversal,  the  judgment 
of  the  circuit  court  is  aflSrmed. 


ClaimanU  Under  a  Common  Sawree  of  Title  are  difleoased  in  the  note 
to  Eice  ▼.  St.  Louis  etc.  Ry.  Co.,  47  Am.  St  Bep,  75.  The  general 
rule  seems  to  be  that  where  both  parties  to  an  action  to  reeoTer 
possession  of  real  property  claim  under  a  common  source  of  title, 
neither  is  in  a  position  to  impeach  it:  Lewis  ▼.  Watson,  98  Ala. 
479,  39  Am.  St.  Bep.  82;  note  to  Gilliam  ▼.  Bird,  49  Am.  Dee.  383. 
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NEILSON  V.  RUSSELL. 

[76  N.  J.  L.  655,  71  Atl.  286.] 

INHEBITAKCE  TAX.— The  TUng  tliat  is  Taxed  Under  a  Stat- 
ute imposing  a  legacy  duty  is  the  transfer  by  bequest  by  the  testa- 
tor to  his  legatee;  it  is  the  singular  succession  of  the  legatee,  not 
the  universal  succession  of  the  executors.     (By  the  editor.)     (p.  674.) 

INHEBITAKOE  TAX. — ^There  Should  he  a  Deduction  of  Debts 
in  making  the  appraisement  for  the  purposes  of  a  legacy  tax.  (By 
the  editor.)     (pp.  674,  675.) 

INHEBITANCE  TAX. — ^It  is  the  Legacy  that  is  Taxed,  not 
the  Estate,  under  the  New  Jersey  statute  of  May  15,  1894.  (By  the 
editor.)     (p.  674.) 

IiEOACT. — ^The  Title  to  a  Legacy  is  not  Complete  and  Per- 
fect Until  the  Executor  has  assented,  and  he  should  not  assent  until 
the  creditors  are  satisfied.  This  assent  must  of  necessity  be  the 
Assent  of  the  executor  at  the  domicile.     (By  the  editor.)     (p.  675.) 

INHEBITAKCB  TAX — Ck>rporate  Stock  Held  by  Nonresident. 
Stock  in  a  New  Jersey  corporation  belonging  to  a  testator  domiciled 
in  England  is  not  subject  to  the  inheritance  tax  imposed  by  the  act 
of  May  15, 1894:  Gen.  Stats.,  p.  3339.     (pp.  676,  677.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Frank  B.  Lawrence,  Joseph  Coult,  John  W.  Griggs  and 
William  A.  Smith,  for  the  plaintiffs  in  error. 

Theodore  Backes  and  Bobert  H.  McCarter,  attorney  generai, 
for  the  defendants  in  error. 

^^  SWAYZE,  J.  In  a  case  like  this  the  temptation  is 
strong  to  pass  an  opinion  upon  the  fundamental  and  important 
questions  which  were  exhaustively  discussed  at  the  bar,  and  in 
the  able  opinion  of  the  supreme  court.  We  prefer,  however, 
to  confine  our  discussion  to  the  exact  point  presented  by  the 
case,  which,  we  think,  is  the  much  narrower  one  of  the  proper 
interpretation  of  the  statute.  For  that  purpose  we  assume  that 
shares  of  stock  in  a  New  Jersey  corporation  *®®  have  a  situs 
in  this  state,  and  that  succession  thereto  or  transfer  thereof 
may  be  taxed  by  our  legislature ;  and  that  the  tax  imposed  by 
the  act  of  1894  is  either  a  legacy  or  a  succession  tax,  and  not 
a  property  tax,  and  therefore  not  in  conflict  with  our  constitu- 
tional provision.  The  question  we  have  to  decide  is,  then, 
simply  whether  the  statute  reaches  the  present  case. 

AJi  examination  of  the  act  shows  that  it  imposes  a  tax 
(1)  upon  all  property  which  passes  by  will  or  the  intestate 
laws  of  this  state  from  any  person  who  may  die  seised  or  pos- 
sessed of  the  same  while  being  a  resident  of  the  state ;  (2)  upon 
all  property  which  shall  be  within  this  state  which  shall  be 
transferred  by  inheritance,  distribution,  bequest,  devise,  deed, 
grant,  sale  or  gift,  made  or  intended  to  take  effect  in  pos- 
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session  or  enjoyment  after  the  death  of  the  intestate,  testator, 
grantor  or  bargainor.  The  first  class  obviously  affects  the 
succession  of  residents  of  this  state  only.  If  the  present  tax 
is  to  be  sustained,  it  must  be  because  the  succession  sought  to 
be  taxed  comes  within  the  second  class. 

Our  act  was  modeled  after  the  New  York  act  of  1885,  and, 
if  we  had  made  no  change  in  that  act,  we  should  be  held  up<m 
well-settled  principles  to  haye  adopted  with  the  aet  the  con- 
struction previously  placed  thereon  by  the  New  York  courts 
in  the  case  of  Enston's  Estate,  113  N.  Y.  174,  21  N.  B.  87, 
3  L.  E.  A.  464.  In  fact,  however,  we  modified  the  language 
of  the  New  York  act  by  inserting  at  the  beginning  of  the 
clause  the  words  "all  property"  in  place  of  the  mere  relative 
** which,"  and  by  adding  the  words  "inheritance,  distribution, 
bequest,  devise."  We  are  not,  therefore,  concluded  by  that 
decision. 

It  is  clear  that  the  legislature  did  not  intend  to  tax  all 
successions  of  nonresidents.  If  it  had  meant  that,  it  would 
have  taxed  all  property  within  this  state  which  should  be 
transferred  from  a  decedent  by  will  or  intestacy.  (We  dis- 
regard as  quite  inapplicable  to  the  present  case  transfers  by 
deed,  grant,  sale  or  gift  intended  to  take  effect  after  death.) 
Instead  of  using  the  general  language,  which  was  naturally 
suggested  by  the  use  of  the  words  "by  will  or  by  the  intestate 
laws  of  this  state,"  employed  in  the  previous  clause,  the  act 
<^'''  limits  the  tax  upon  transfers  of  the  property  of  non- 
residents to  transfers  by  inheritance,  distribution,  bequest  or 
devise.  The  words  "inheritance"  and  "distribution"  are  apt 
and  proper  words  to  designate  the  succession  of  an  heir  or 
next  of  kin;  the  words  "bequest"  and  "devise,"  that  of  a 
legatee  or  devisee.  The  only  one  applicable  to  the  pres^it  case 
is  "bequest."  What  is  to  be  taxed^  therefore,  as  far  as  the 
present  case  is  concerned,  is  a  transfer  by  bequest  from  Mills 
to  his  legatees,  or  to  use  the  language  of  Mr.  Justice  Holmes 
in  Blackstone  v.  Miller,  188  U.  S.  189,  23  Sup.  Ct.  Rep.  277, 
47  L.  ed.  439,  it  is  the  singular  succession  of  the  legatee,  not 
the  universal  succession  of  the  executors.  That  this  is  the 
true  construction  of  the  act  is  indicated  further  by  the  pro- 
visions of  section  6  (Gen.  Stats.,  p.  3341,  pi.  268),  authoriring 
the  executors  to  deduct  the  tax  from  the  legacy  or  property 
for  distribution.  The  tax  is  not  a  general  charge  against  the 
estate,  but  a  charge  upon  the  legacies:  Wyckoff  v.  O'Neill, 
2  Bueh.  880.  Section  10  authonzuj  a  refund  of  taxes  where 
the  legatee  has  been  obliged  to  refund  part  of  his  legacy  to 
pay  debts  proven  after  distribution.    Although  there  seem 
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to  be  no  proviaion  in  fhe  statute  authorizing  the  deduetion  of 
debts  in  making  the  appraisement,  we  can  hardly  doubt,  in 
the  face  of  section  10,  that  such  a  deduction  ought  to  be  made. 
It  has  never  been  thought  that  an  insolvent  estate  was  liable 
to  this  tax,  although  no  machinery  can  be  provided  in  this 
state  by  which  the  fact  of  solvency  or  insolvency  can  be  ascer- 
tained. Such  machinery  is  unnecessary  if  it  is  only  the  value 
of  the  legacy  that  is  to  be  ascertained.  These  considerations 
persuade  us  that  it  is  the  legacy  that  is  taxed  and  not  the 
estate.  The  question  recurs  whether  the  succession  of  the 
legatees  in  the  present  case  was  meant  to  be  taxed. 

This  succession  is  a  succession  under  English  law,  by  which 
the  validity  and  amount  of  the  bequest  must  be  determined : 
Jenkins  v.  Guarantee  Trust  etc.  Co.,  53  N.  J.  Eq.  194,  32  Atl. 
208.  By  that  law,  as  well  as  by  our  own,  the  title  to  a  legacy 
is  not  complete  and  perfect  until  the  executor  has  assented 
(2  Williams  on  Executors,  1372,  1373),  and  he  ought  not  to 
assent  until  creditors  are  satisfied.  This  assent  must  of  neces- 
sity be  ^^^  the  assent  of  the  executors  at  the  domicile.  They 
alone  can  ascertain  whether  the  estate  is  solvent  or  insolvent, 
and  it  is  only  upon  a  settlement  of  their  accounts  that  it  can 
be  determined  whether  the  legatee  will  actually  receive  any- 
thing or  not;  and  if  he  is  to  receive  only  a  portion  of  the 
legacy,  the  amount  in  which  it  shall  abate  can  be  decided  by 
the  courts  of  the  domicile  only.  The  succession  to  the  legacy 
is  complete  only  in  a  foreign  jurisdiction,  and  it  would  cer- 
tainly be  anomalous  to  tax  that  succession  here.  The  case 
differs  from  those  arising  under  the  New  York  act  of  1892, 
and  statutes  modeled  thereon,  which  assume  to  tax  the  trans- 
fer of  property  within  the  jurisdiction;  under  those  statutes 
it  is  the  situs  of  the  property  which  justifies  the  taxation  of 
the  transfer.  Our  statute  of  1894  does  not  undertake  to  tax 
all  transfers  of  property  within  our  jurisdiction,  but  only 
transfers  by  inheritance,  distribution,  bequest  or  devise.  In 
this  respect  our  statute  differs  also  from  the  Maryland  act, 
which  was  before  the  court  in  State  v.  Dalrymple,  70  Md. 
294,  17  Atl.  282,  3  L.  B.  A.  372,  where  the  act,  as  construed 
by  the  court,  imposed  a  tax  upon  all  estates,  real,  personal 
and  mixed,  money  and  public  and  private  securities  for  money 
of  every  kind  being  in  the  state.  The  Massachusetts  eases  are 
not  in  point  for  a  like  reason.  There  the  statute  imposes  a 
tax  on  ''all  property  within  the  jurisdiction  of  the  common- 
wealth and  any  interest  therein,  whether  belonging  to  in- 
habitants of  the  commonwealth  or  not,  and  whether  tangible 
or  intangible":  Oreves  v.  Shaw,  173  Mass.  205,  53  N.  B.  372. 
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In  ahort,  our  statute  imposes  a  legacy  duty  and  not  a  trans* 
fer  or  succession  tax.  The  view  we  take  is  the  same  that 
finally  prevailed  in  the  English  courts:  Thompscm  ▼.  Ad- 
vocate  Gteneral,  12  Clark  &  F.  1. 

We  reach  the  same  result  if  we  disregard  the  technical 
force  of  the  words  ''inheritance,  distribution,  bequest  and  de- 
vise," and  look  at  the  tax  as  a  succession  tax.  It  is  conceded, 
as  it  must  be  in  view  of  our  constitutional  provision,  that  the 
tax  cannot  be  sustained  as  a  property  tax. 

The  ground  upon  which  this  extraordinary  exaction,  and 
the  exemption  of  small  estates,  and  the  taxation  by  some 
^^^  states,  and  at  one  time  by  the  federal  government,  of 
lai^  estates  at  a  higher  rate,  is  sustained,  as  stated  in  the 
opinion  of  the  supreme  court,  that  ''the  rights  of  testamentaiy 
disposition  and  of  succession  are  creatures  of  law,  upon  the 
exercise  and  operation  of  which  the  lawmaker  may  impose 
terms."  We  think  it  follows  logically  that  the  only  law 
which  can  impose  the  terms  is  the  hiw  that  creates  the  right 
In  this  case  it  is  the  English  law.  The  title  to  the  stock 
passed  by  virtue  of  the  will  to  the  executors  from  the  moment 
of  the  testator's  death,  and  probate  was  operative  only  as  the 
authenticated  evidence,  not  as  the  foundation  of  the  exeeutois' 
title:  1  Williams  on  Executors,  293,  294,  629.  The  English 
executors  were  authorized  without  probate  in  this  state  to 
transfer  the  stock  (Hutchins  v.  State  Bank,  12  Met.  421 ;  Luce 
V.  Manchester  etc.  B.  B.  Co.,  63  N.  H.  588,  3  Atl.  618),  and 
to  vote  at  a  corporate  election  (In  re  Cape  May  etc.  Nav.  Co., 
51  N.  J.  L.  78,  16  Atl.  191),  in  which  Justice  Depue  cited  as 
authority  the  cases  just  referred  to.  However  convenient  it 
may  have  been  to  take  out  letters  testamentary  in  New 
Jersey,  such  a  course  was  not  essential  under  our  laws  to  vest 
the  title  in  the  executor;  it  was  only  of  consequence  as  a 
matter  of  procedure,  and  to  put  the  executors  in  a  position 
to  compel  a  transfer  on  the  books  of  the  corporation,  if  the 
corporation  was  unwilling  to  recognize  the  foreign  letteis. 
It  is  true  that  the  New  Jersey  executors  have  a  title  and  a 
right  to  administer  (Banta  v.  Moore,  2  McCart.  97),  but  the 
difficulties  already  mentioned  in  dealing  with  the  tax  as  a 
legacy  duty  are  quite  as  forceful  when  it  is  looked  on  as  a 
succession  tax.  There  is  the  additional  difficulty  that  the  New 
Jersey  administration  is  ancillary  only,  and  the  provisuns  of 
the  statute  authorizing  the  executor  to  collect  the  tax  from 
the  legatee  or  to  deduct  it  from  the  legacy  cannot  be  enforced 
After  administration  here,  the  balance  of  the  estate  would 
properly  be  transferred  to  the  English  executors  for  distriba* 
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tion  in  accordance  with  the  laws  of  the  domicile  of  the  tes- 
tator. Our  view  in  this  respect  is  supported  by  the  author- 
ities: Wallace  v.  Attorney  General,  L.  R.  1  Ch.  1;  Embury's 
Estate,  ^^  19  App.  Div.  214,  45  N.  Y.  Supp.  881 ;  affirmed, 
154  N.  Y.  746,  49  N.  E.  1096 ;  Eidman  v.  Martinez,  184  U.  S. 
578,  22  Sup.  Ct.  Eep.  515,  46  L.  ed.  697. 

The  claim  of  the  state  is  not  helped  by  section  11  of  the 
act  (Gen.  Stats.,  p.  3342,  pi.  273).  That  applies  only  to  the 
case  of  stock  which  is  liable  to  the  tax,  and  is  intended  to 
afford  a  means  of  collection  of  a  tax  imposed  by  other  sec- 
tions, not  to  impose  a  tax. 

The  judgment  must  be  reversed. 


The  Situs  of  Corporate  Stock  for  Pwrposes  of  Inheritance  Taxation 
iB  considered  in  the  note  to  English  y.  Crenshaw^  127  Am.  St.  Bep. 
1096-110L 


DORAN  V.  THOMSEN. 

[76  N.  J.  L.  754,  71  Atl.  296.] 

MASTEB  AND  SEBVANT.^ — ^To  Constitute  the  Belation  of 
Master  and  Servant  as  to  third  persons,  it  is  not  essential  that  any 
aetaal  contract  should  subsist  between  the  parties  or  that  eompen- 
eation  should  be  expected  by  the  servant;  and  while  the  relation,  in 
its  foU  sense,  invariably  arises  out  of  a  contract  between  the  servant 
and  the  master,  yet  the  contract  may  be  either  express  or  implied. 
(By  the  editor.)     (p.  680.) 

PABEKT — ^Liability  for  Child's  Negligent  Use  of  AntomobUe. 
Where  a  father  was  possessed  of  an  automobile  which  he  kept  upon 
his  premises,  and  his  daughter,  about  nineteen  years  of  age,  was 
accustomed  to  drive  it,  and  did  so  whenever  she  felt  like  it,  asking 
permission  to  use  it  when  the  father  was  at  home,  but  when  not 
at  home  took  it  sometimes  without  permission,  there  being  no  proof 
that  the  daughter  was  actually  employed  by  the  father  to  operate 
the  machine,  held,  in  an  action  against  her  father,  where  the  daugh- 
ter, in  using  the  machine  for  her  own  pleasure  in  driving  her  per- 
sonal friends,  negligently  injured  a  person  in  the  highway,  that 
»uch  proof  was  not  sufi&cient  to  constitute  the  daughter  the  servant 
or  agent  of  the  master,  and  that  a  motion  for  a  direction  of  a 
verdict  for  the  defendant  should  have  prevailed,     (pp.  679,  680.) 

MASTEB — ^Liability  for  NonmaliclouB  Act  of  Servant. — An  act 
by  a  servant  not  malicious  is  within  the  principle  that  to  render  a 
master  liable  for  the  negligent  act  of  the  servant  such  act  must  be 
within  the  scope  of  the  employment,     (p.  682.) 

MASTEB— Liability  for  Negligent  Act  of  Servant. — To  ren- 
der the  master  liable  for  the  negligent  act  of  the  servant  the  act 
must  be  done  for  the  purpose  of  executing  the  master's  orders  and 
in  doing  his  work  and  while  actually  engaged  in  serving  the  master, 
and  it  is  not  enough  to  say  that  the  injuries  complained  of  would 
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not  have  been  eommitted  without  tlie  faeilitieft  afforded  hj  the 
eeryant'e  relatione  to  hie  master,     (p.  682.) 

PABENT— UahlUty  for  OhUd'i  KegUgent  Uie  of  Avtannolillau 

The  court  charged  the  jury:  "If  she  took  that  machine  oat  at  that 
time  in  pursuance  of  a  general  authority  of  her  father  to  take  it 
whenever  she  pleased  for  the  pleasure  of  the  family  and  for  her 
own  pleasure,  for  the  purpose  for  which  the  master  bought  it,  for 
the  purpose  for  which  her  father  owned  it,  for  the  purpose  for 
which  he  expected  her  to  operate  it,  then  she  was  the  servant  of 
the  father.  Under  those  circumstances  that  was  the  business  for 
which  the  father  bought  the  machine."  Held,  error,  because  it  based 
the  creation  of  the  relation  of  master  and  servant  upon  the  purpose 
which  the  parent  had  in  mind  in  acquiring  ownership  of  the  vehicle 
and  its  permissive  use  by  the  child,  ignoring  an  essential  element 
in  the  creation  of  that  status  as  to  third  persons,  that  such  use  must 
be  in  furtherance  of,  and  not  apart  from,  the  master's  service  and 
control,     (pp.  683,  684.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
Collins  &  Corbin,  for  the  plaintiff  in  error. 
Willard  W.  Cutler,  for  the  defendant  in  error. 

^■»  VOOBHEES,  J.  This  action  was  brought  to  recover 
for  personal  injuries  inflicted  upon  the  plaintiff  by  being  run 
into  by  an  automobile  at  Morristown. 

A  demurrer  was  filed  to  the  declaration,  originally  consist- 
ing of  three  counts,  and  was  sustained  as  to  the  first  and 
third  counts,  but  overruled  as  to  the  second  count.  The 
supreme  court  said:  ''It  [the  second  count]  in  effect  avers 
the  relationship  of  master  and  servant  and  that  the  accident 
was  caused  by  the  negligence  of  the  servant  while  operating 
the  motor  vehicle  for  the  master":  Doran  v.  Thomsen,  74  N. 
J.  L.  445,  66  Atl.  897. 

The  allegations  of  the  second  count  are  that  the  defendant 
possessed  an  automobile  of  great  power,  capable  of  being 
operated  at  a  speed  of  sixty  miles  an  hour,  and  thereby  it 
became  the  defendant's  duty  to  use  due  care  in  its  manage- 
ment while  being  operated  along  the  public  highways;  yet 
the  defendant,  not  regarding  his  duty,  consented  and  allowed 
the  said  vehicle  in  his  possession  and  control  to  be  operated 
along  the  public  highways  at  such  a  high  rate  of  sx>eed,  to  wit. 
at  sixty  miles  an  hour,  that  the  vehicle  was  not  in  safe  and 
proper  control,  and  could  not  be  properly  managed  by  the  , 
person  in  charge,  and  that  on  the  22d  of  September  he 
did  negligently  direct,  consent  and  allow  the  said  vehicle 
in  his  possession  to  be  operated  by  a  member  of  his  family  so 
cairelessly  and  without  regard  to  the  safety  of  the  plaintiff 
and  other  persons  in  the  highways,  at  such  a  high  rate  <rf 
speed,  that  the  vehicle  was  not  under  control  of  the  person 
operating  the  same,  and  then  and  there,  through  the  n^li- 
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gence  of  the  person  operating  it/  ran  into  and  collided  with 
the  plaintiff,  by  means  of  which  he  was  injured. 

If  the  defendant  is  liable  for  the  negligent  manner  in 
which  the  vehicle  was  operated,  then  a  jury  question  was  pre- 
sented, and  as  to  that  negligence  the  court  properly  submitted 
the  case  to  the  jury.  But  there  is  another  and  preliminary 
question  to  be  considered,  which  arises  upon  motions  to  non- 
suit and  to  direct  a  verdict  for  the  defendant. 

The  question  thus  presented  is  whether,  upon  the  theory 
""^  adopted  by  the  supreme  court  in  allowing  the  second 
count  of  the  declaration  to  stand,  and  upon  which  the  case 
was  tried,  the  defendant  can  be  held  liable.  The  theory  in- 
volyes  the  application  of  the  doctrine  of  respondeat  superior 
arising  out  of  the  relation  of  master  and  servant,  or  of  prin- 
cipal and  agent. 

The  automobile  in  question  was  the  property  of  the  defend- 
ant. He  lived  at  Madison  and  kept  it  on  his  premises.  His 
daughter,  about  nineteen  years  old,  was  accustomed  to  drive 
it.  She  used  it  sometimes  twice  a  day.  At  the  time  of  the 
accident  she  had  three  friends  in  the  car  with  her  and  was 
out  for  her  own  pleasure.  No  other  member  of  the  family 
was  with  her.  So  that  the  machine  was  then  being  run  by 
the  daughter  upon  no  errand  of  the  father. 

There  was  no  evidence  to  show  that  defendant's  daughter 
was  employed  by  him  to  operate  the  machine,  but  she  was 
allowed  to  do  so  from  time  to  time,  and  drove  it  whenever  she 
felt  like  it,  as  also  did  her  brother. 

The  defendant's  testimony  was  that  he  bought  the  machine 
''for  our  own  use,  the  same  as  a  person  might  buy  a  horse 
and  carriage  for  the  family";  that  it  was  operated  mostly  by 
his  son  and  daughter,  and  when  he  was  at  home  they  had  to 
come  and  ask  for  permission  to  use  it,  but  when  not  at  home 
they  sometimes  took  it  without  permission. 

On  the  day  in  question  the  father  was  absent  in  New  York 
City,  and  did  not  actually  know  that  his  daughter  was  in- 
tending to  use  the  automobile,  but  he  knew  that  she  did  use  it 
whenever  she  desired  to  do  so.  She,  on  this  particular  day, 
took  it  of  her  own  accord  without  asking  permission.  This 
evidence  was  uncontradicted. 

The  case  was  submitted  by  the  trial  court  to  the  jury  solely 
upon  the  theory  that  the  daughter  of  the  defendant,  in  driv- 
ing the  machine,  was  the  defendant's  servant,  and  instructed 
the  jury  that  unless  they  found  that  the  daughter  was  such 
servant,  the  defendant  would  not  be  liable. 
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The  mere  fact  of  the  relation  of  parent  and  child  would 
not  make  the  child  the  servant  of  the  defendant.  In  McCalla 
T.  Wood,  2  N.  J.  L.  *86,  Chief  Justice  Kirkpatrick,  in  a  case 
'^^  brought  against  a  parent  for  the  trespasses  of  her  sons 
as  such,  said:  ''Upon  principles  of  law  one  person  can  never 
be  made  liable  for  the  trespass  of  another.  It  is  true  that  if 
one  command  or  authorize  his  servant  to  commit  a  trespass,  he 
is  responsible  himself,  but  then  it  is  the  trespass  of  the  master, 
according  to  the  well-known  maxim  of  the  law,  'Qui  facit  per 
alium  facit  per  se,'  and  it  must  be  so  charged  in  the  declara- 
tion.'' 

To  constitute  the  relation  of  master  and  servant  as  to  third 
persons,  it  is  not  essential  that  any  actual  contract  should 
subsist  between  the  parties  or  that  compensation  should  be 
expected  by  the  servant.  While  the  relation  of  master  and 
servant  in  its  full  sense  invariably  and  only  arises  out  of  a 
contract  between  the  servant  and  the  nmster,  yet  such  contract 
may  be  either  express  or  implied. 

"The  real  test  as  to  third  persons/'  says  Mr.  Wood,  in  his 
work  on  Master  and  Servant,  page  11,  section  7,  "is  whether 
the  act  is  done  by  one  for  another,  however  trivial,  with  the 
knowledge  of  the  person  sought  to  be  charged  as  master  with 
his  assent,  express  or  implied,  even  though  there  was  no  re> 
quest  on  his  part  to  the  other  to  do  the  act  in  question." 

It  will  be  noticed  that  the  act  must  be  done  by  the  one  for 
the  other.  That  was  not  so  in  the  case  at  bar,  and  so  there 
was  no  evidence  upon  which  to  find  the  existence  of  the  rela- 
tion if  the  daughter  was  not  doing  an  act  for  her  father.  She 
was  not  even  driving  other  members  of  the  family.  She  was 
using  the  machine  as  a  means  of  recreation  and  pleasure  for 
herself  and  her  own  friends,  and  it  would  seem  impossible  to 
draw  the  conclusion  that  she  could  be  regarded  as  the  agent 
or  servant  of  her  father  upon  that  occasion. 

But  there  is  still  another  ground.  Assuming  that  the  rela- 
tion of  master  and  servant  existed  generally  between  the 
father  and  daughter,  yet  it  does  not  appear  in  this  case  that 
on  the  occasion  in  ques{ion  she  was  acting  as  such  servant 
within  the  scope  of  her  employment. 

That  the  master  is  responsible  for  the  negligence  of  his 
servant  when  acting  within  the  scope  of  his  employment  is 
elementary  law,  but  that  he  is  not  responsible  if  the  negli- 
gence "^^^  was  committed  by  the  servant  when  engaged  in 
some  private  matter  of  his  own  is  equally  elementary. 

These  two  propositions  are  well  stated  in  two  New  Yori^ 
eases:  King  v.  New  York  etc.  B.  B.,  66  N.  Y.  181,  23  Am.  Bep. 
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37,  where  the  court  spoke  aa  follows:  "Where  one  person  has 
sustained  injury  from  the  negligence  of  another,  he  must 
in  general  proceed  against  him  by  whose  negligence  the  injury 
was  occasioned.  If,  however,  the  negligence  which  caused  the 
injury  was  that  of  a  servant  while  engaged  in  his  master's 
business,  the  person  sustaining  the  injury  may  disregard  the 
immediate  author  of  the  mischief  and  hold  the  master  respon- 
sible for  the  damages  sustained."  In  Wyllie  v.  Palmer,  137 
N.  Y.  248,  33  N.  E.  381,  19  L.  R.  A.  285,  the  court  said: 
**The  doctrine  of  respondeat  superior  applies  only  when  the 
relation  of  master  and  servant  is  shown  to  exist  between  the 
wrongdoer  and  the  person  sought  to  be  charged  for  the 
result  of  such  neglect  or  wrong,  at  the  time  and  in  respect 
to  the  very  transaction  out  of  which  the  injury  arose." 

In  Holler  v.  Ross,  68  N.  J.  L.  324,  96  Am.  St.  Rep.  546,  59 
li.  R.  A.  943,  Mr.  Justice  Fort,  speaking  for  this  court,  says : 
*  *  The  servant  of  the  master  cannot  bind  the  master  to  respond 
in  damages  to  the  plaintiff  unless  it  be  shown  that  the  act 
which  the  servant  did,  which  caused  the  injury,  was  an  act 
which  was  expressly,  or  by  necessary  implication,  within  the 
line  of  his  duty  under  his  employment."  We  have  seen  that 
there  was  no  express  authority  for  the  daughter  to  take  the 
vehicle  on  the  occasion  of  the  accident,  nor  can  we  perceive 
that  by  necessary  implication  her  use  of  it  for  her  own  pur- 
poses was  within  the  line  of  her  duty  under  her  assumed  im- 
plied employment. 

In  Evers  v.  Krouse,  70  N.  J.  L.  653,  58  Atl.  181,  66  L.  R.  A. 
592,  the  case  last  cited  received  again  the  approval  of  this 
court,  and  it  was  further  stated  that  **an  act  done  by  the 
servant  while  engaged  in  the  work  of  his  master  may  be 
entirely  disconnected  therefrom,  done  not  as  a  means  or  for 
the  purpose  of  performing  that  work,  but  solely  for  the  ac- 
complishment of  the  independent  ....  purpose  of  the  ser- 
vant. Such  an  act  is  not,  as  a  matter  of  fact,  the  act  of  the 
master  in  any  sense,  and  should  not  '^^^  be  deemed  to  be  so  as 
a  matter  of  law.  As  to  it  the  relation  of  master  and  servant 
does  not  exist  between  the  parties,  and  for  the  injury  result- 
ing to  a  third  person  from  it  the  servant  alone  should  be  held 
responsible."  In  that  case  the  defendant's  son  had  been  in- 
trusted with  a  garden  hose  with  which  to  sprinkle  his  father's 
lawn,  and  while  so  engaged,  deliberately  turned  the  water 
upon  a  horse,  frightening  him,  causing  the  injury  complained 
of,  and  for  which  the  father  had  been  sued.  The  court  then 
said:  ''The  fact  that  he  [the  son]  used  the  tool  supplied  to 
him  for  the  doing  of  his  father's  work  for  the  accomplishment 
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of  his  own  mischieyous  purpose  did  not  make  it  an  act  within 
the  scope  of  his  employment,  and  did  not  render  the  defend- 
ant liable  for  the  injury  resulting  therefrom." 

While  in  that  case  the  act  was  malicious,  yet  an  act  not 
malicious  is  within  the  enunciated  principle,  if  such  act  is  noi 
expressly  or  by  necessary  implication  within  the  scope  of  du^, 
and  with  regard  to  which  it  cannot  be  said  that  the  aerrant 
was  engaged  in  the  performance  of  the  act  for  the  other.  The 
act  must  be  done  for  the  purpose  of  executing  the  master's 
orders  and  doing  his  work,  and  while  actually  engaged  in 
serving  the  master,  and  it  is  not  enough  to  say  that  the  in- 
juries complained  of  would  not  have  been  committed  without 
the  facilities  afforded  by  the  servant's  relation  to  his  master: 
Garretzen  v.  Duenckel,  50  Mo.  104,  11  Am.  Bep.  405;  Howe 
V.  Newmarch,  12  Allen,  49. 

For  a  clear  exposition  of  this  principle,  see  Morier  v.  St 
Paul  etc.  Ry.  Co.,  31  Minn.  351,  47  Am.  Eep.  793,  11  N.  W. 
952. 

The  following  are  some  recent  authorities  on.  this  subject^ 
with  special  relation  to  automobiles:  Stewart  v.  Baruch,  103 
App.  Div.  577,  93  N.  Y.  Supp.  161 ;  Clark  v.  Buckmobile  Ca, 
107  App.  Div.  120,  94  N.  Y.  Supp.  771;  Reynolds  v.  Bach, 
127  Iowa,  601,  103  N.  W.  946 ;  Quigley  v.  Thompson,  211  Pa. 
107,  60  Atl.  506 ;  Patterson  v.  Kates,  152  Fed.  481 ;  Slater  v. 
Advance  Thresher  Co.,  97  Minn.  305,  107  N.  W.  133,  5  L.  R. 
A,.  N.  S.,  598 ;  Evans  v.  Dyke  Automobile  Co.,  121  Mo.  App. 
266,  101  S.  W.  1132 ;  Lotz  v.  Hanlon,  217  Pa,  339,  118  Am. 
St.  Rep.  922,  66  Atl  525,  10  L.  R.  A.,  N.  S.,  339 ,  10  Ann. 
Cas.  731;  Lewis  v.  Amorous,  3  Qa.  App.  50,  59  S.  E.  338; 
Jones  V.  Hoge,  47  Wash.  663,  125  Am.  St.  Rep.  915,  92  Pac- 
433,  14  L.  R.  A.,  N.  S.,  217. 

''^  Undoubtedly  liability  might  be  visited  upon  the  father, 
but  upon  quite  different  grounds.  If  the  machine  had  been 
bought  for  his  children's  use,  and  it  was  in  its  nature  or  use 
a  menace  to  the  safety  of  others,  then,  under  the  theory  illus- 
trated in  Van  Winkle  v.  American  Steam  Boiler  Co.,  52  N.  J. 
L.  240,  19  Atl.  472,  it  might  well  be  that  liability  would  arise 
by  reason  of  the  father  intrusting  a  dangerous  machine  or 
agency  to  the  hands  of  an  inexperienced  or  incompetent  per- 
son. Such  a  liability  does  not  rest  upon  the  negligence  of  the 
servant,  but  upon  the  father's  negligence  in  permitting  his 
child  to  use  a  dangerous  machine.  In  the  one  the  gist  of  the 
action  is  the  negligence  of  the  servant  imputed  to  the  master; 
in  the  other,  the  negligence  of  the  father.  This  distinction  is 
thus  stated  in  29  Cyc.  1665 :  "The  mere  relation  of  parent  and 


Nov.  1908.]  DORAN  V.  Thomsen.  683 

child  imposed  upon  the  parent  no  liabiUtj  for  the  torts  of  the 
eluld  committed  without  his  knowledge  or  authority,  expressed 
or  implied;  and,  although  when  a  parent  authorized  his  child 
to  act  as  his  agent  or  servant  in  any  matter  he  is  liable  for 
the  torts  of  the  child  committed  in  the  course  of  the  employ- 
ment, this  liability  does  not  grow  out  of  the  relation  of  parent 
and  child,  but  is  based  upon  the  relation  of  principal  and 
agent  or  master  and  servant,  and  is  governed  by  the  principles 
applicable  to  such  relations.  So,  also,  while  the  parent  may 
be  liable  for  an  injury  which  may  be  caused  directly  by  the 
child,  where  by  his  negligence  he  made  it  possible  for  the 
child  to  cause  the  injury  complained  of,  and  probable  that 
the  child  would  do  so,  this  liability  is  based  upon  the  rules 
of  negligence  rather  than  the  relation  of  parent  and  child.'' 

We  are  not  at  liberty  to  consider  this  possible  liability,  for 
there  could  not  be  any  finding  of  fact  against  the  defendant 
to  this  effect,  it  appearing  from  the  bills  of  exception  that 
the  trial  judge  excluded  from  the  consideration  of  the  jury 
that  question  of  fact  by  his  instruction  that  unless  there  was 
agency  there  was  no  liability :  Fielders  v.  North  Jersey  Street 
By.  Co.,  68  N.  J.  L.  343,  96  Am.  St.  Rep.  552,  53  Atl.  404,  54 
Atl.  822,  59  L.  R.  A.  455.  It  was  therefore  error  to  refuse 
to  direct  a  verdict  for  the  defendant. 

T61  ]Brror  has  also  been  assigned  upon  exception  taken  to 
the  charge.  The  defendant  requested  the  court  to  charge: 
''If  at  the  time  of  the  accident  Miss  Thomsen  was  using  the 
machine  for  her  own  pleasure  and  without  reference  to  the 
defendant's  business,  then  there  must  be  a  verdict  for  the  de- 
fendant." 

This  the  court  refused,  and  instead  charged:  **When  you 
come  to  consider  the  defendant's  business,  ....  it  is  the 
business  for  which  he  bought  this  machine — ^that  is,  the  busi- 
ness of  the  defendant It  was  the  particular  business 

for  which  he  bought  this  machine.  Was  this  servant  engaged 
in  operating  that  machine  for  the  purpose  for  which  her 
father  bought  iti  Was  she  operating  it  for  her  own  pleasure 
in  the  way  that  she  has  testified  to  Y  If  she  took  that  machine 
out  at  that  time  in  pursuance  of  a  general  authority  of  her 
father  to  take  it  whenever  she  pleased  for  the  pleasure  of  the 
family  and  for  her  own  pleasure,  for  the  purpose  for  which 
the  master  bought  it,  for  the  purpose  for  which  her  father 
owned  it,  for  purpose  for  which  he  expected  her  to  operate 
it,  then  she  was  the  servant  of  the  father.  Under  those 
circumstances,  that  was  the  business  for  which  the  father 
bought  the  machine.    If  she  did  not  have  this  general  author- 
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ity  from  her  father,  if  she  took  this  machine  out  for  her  own 
recreation,  amusement  and  pleasure,  contrary  to  the  authority 
of  her  father,  and  thia  accident  occurred,  while  she  may  be 
liable,  the  father  is  not.  I  charge  the  sixth  request  to  charge, 
with  the  qualification  which  I  have  stated  to  the  jury." 

This  makes  the  defendant's  liability  to  depend  upon  the 
object  for  which  he  purchased  the  machine,  which  was  for 
the  pleasure  of  the  family,  in  connection  with  the  fact  that 
his  daughter  operated  it  for  that  purpose,  the  jury  being 
instructed  that  thereby  she  became  his  servant.  This  is  con- 
trary to  the  doctrine  of  Evers  v.  Krouse,  70  N.  J.  L.  653,  58 
Atl.  181,  66  L.  B.  A.  592.  It  would  subject  a  parent  to  lia- 
bility if  he  bought  for  his  son  a  baseball,  or  for  his  daughter 
a  golf  club,  and,  by  permitting  them  to  be  used  by  his  children 
for  their  appropriate  purposes,  injury  occurred. 

'''^  It  bases  the  creation  of  the  relation  of  master  and 
servant  upon  the  purpose  which  the  parent  had  in  mind  in 
acquiring  ownership  of  the  vehicle  and  its  permissiYe  use  by 
the  child.  This  proposition  ignores  an  essential  element  in 
the  creation  of  that  status  as  to  third  persons,  that  such  use 
must  be  in  furtherance  of,  and  not  apart  from,  the  master's 
service  and  control,  and  fails  to  distinguish  between  a  mere 
permission  to  use  and  a  use  subject  to  the  control  of  the 
master  and  connected  with  his  affairs. 

The  reason  for  liability  is  founded  upon  the  idea  of  control 
which  a  master  has  over  his  servant. 

The  court,  although  attempting  to  rest  the  liability  upon 
the  relation  of  master  and  servant,  yet  actually  tested  the 
liability  by  the  fact  that  she  was  intrusted  with  the  operation 
of  the  machine  for  her  own  pleasure,  if  purchased  for  that 
object,  whereby  she,  ipso  facto,  became  a  servant.  So  that 
the  charge  thus  in  fact  left  the  legal  relation^ip  of  master 
and  servant  out  of  account  and  raised  it  in  name  only,  be- 
cause the  daughter  was  allowed  to  drive  the  machine.  In  this 
there  was  also  error. 

The  judgment  must  be  reversed  and  a  venire  do  novo 
awarded. 


The  Law  of  Automobiles  is  the  subject  of  a  note  to  0hri8t7  t.  El- 
liott, 108  Am.  St.  Bep.  212.  As  a  rule,  the  owner  of  an  automobile 
is  not,  where  the  person  in  charge  was  not  using  it  in  the  course  of 
bis  employment  and  in  the  owner's  business,  answerable  for  injuries 
inflicted  by  it  on  a  person  on  the  highway:  Lotz  v.  Hanlon,  217  Pa. 
339,  118  Am.  St.  Bep.  922;  Jones  v.  Hoge,  47  Wash.  663,  125  Am. 
St.  Bep.  915. 

A  Master  is  not  Ordinarily  Liable  for  the  torts  of  his  servant,  un- 
less  they   are  conuuttfid  within   the   scope  of   his   employment.    But 
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when  they  are  bo  committed,  lie  is  liable  for  them  although  they  are 
malicious  or  willful:  Columbus  B.  B.  Co.  ▼.  Woolfolk,  128  Ga.  631, 
119  Am.  St.  Bep.  404;  Clancy  v.  Barker,  71  Neb.  83,  116  Am.  St. 
Bep.  559;  Anderson  &  Co.  ▼.  Diaz,  77  Ark.  606,  113  Am.  St.  Bep. 
180;  Waaler  v.  Great  Northern  By.  Co.,  18  S.  D.  420,  112  Am.  St. 
Bep.  794;  Foster-Herbert  Cut  Stone  Co.  ▼.  Pugh,  115  Tenn.  688,  112 
Am.  St.  Bep.  881;  Fairbanks  y.  Boston  Storage  Warehouse  Co.,  189 
Mass.  419,  109  Am.  St.  Bep.  646. 

The  Liability  of  a  Parent  for  the  AcU  of  Eis  Children  is  the  sub- 
ject of  a  note  to  Johnson  v.  Glidden,  74  Am.  St.  Bep.  801.  As  a 
mle,  a  parent,  merely  as  such,  is  not  liable  for  the  torts  of  his  child, 
but  of  course  he  may  be  liable  upon  the  relation  of  principal  and 
a£^ent  or  master  and  servant:  Broadstreet  y.  Hall,  168  Ind.  192,  120 
Am.  St.  Bep.  356.  As  to  the  liability  of  a  parent  for  the  negligence 
of  his  minor  child  in  riding  or  driving  a  horse  in  the  highway,  see 
Broadstreet  y.  Hall,  168  Ind.  192,  120  Am.  St.  Bep.  856«  and  cases 
eited  in  the  cross-reference  note  thereto. 
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OHIO. 

BRIE  RAH/ROAD  COMPANY  ▼.  CAPPBIi. 

[80  Ohio  St.  128,  88  N.  E.  144.] 

OATIRTEBS— Betnrnlng  Goods— Liability  for  Lobb  on  Coimeet- 
Ing  Iiines. — When  goods  have  been  carried  over  connecting  linei  to 
the  point  of  destination  and  there  refused  by  the  eonsignee,  and  the 
shipper,  on  receiving  notice  thereof,  in  writing  appoints  the  eon- 
pany  owning  and  operating  one  of  the  lines  his  agent  to  atop  the 
goods  for  him  before  delivery  to  eonsignee  and  return  the  same  to 
him,  and  agrees  to  indemnify  and  save  harmless  such  company  from 
any  suit  or  legal  proceedings,  loss,  damage,  expense,  couns^  fees, 
costs  and  charges  arising  from  or  caused  by  its  attempt  to  comply 
with  the  request,  such  writing  does  not  imply  a  verbal  contract 
by  such  company  to  transport  and.  safely  carry  the  goods  over  all 
the  connecting  lines;  and  such  company  will  not  bo  liable  for  loss 
of  the  goods  or  damage  thereto,  occurring  on  the  return  without 
its  fault  and  not  on  its  own  road.     (pp.  688,  689.) 

(Syllabus  by  the  court.) 

McMahon  &  McMahon  and  Gushing  &  Siddall,  for  fhe  plain- 
tiff in  error. 

Young  &  Young  and  R.  G.  Corwin,  for  the  defendant  in 

error. 

*^  DAVIS,  J.  The  plaintiff  in  error  received  from  de- 
fendant in  error  a  box  of  umbrellas  consigned  to  persons  at 
Marietta,  Indian  Territory,  and  agreed,  by  the  terms  of  the 
bill  of  lading,  to  carry  the  goods  to  the  destination  if  on  its 
road,  otherwise  to  deliver  to  another  carrier  on  the  route  to 
the  destination  of  the  goods.  The  road  of  the  plaintiff  in 
error  ^^  terminates  at  Chicago,  and  beyond  its  line  the  goods 
were  transported  by  connecting  carriers  to  the  point  of 
destination  in  good  condition  and  in  due  time.  The  goods 
were  not  delivered  to  the  consignees  because  they  refused 
to  accept  them,  having  become  insolvent.  The  Erie  com- 
pany's agent  notified  the  defendant  in  error  that  the  goods 
were  at  a  railway  station  at  destination  and  undelivered,  be- 

(686) 
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caoae  fhe  consignees  had  failed  to  quit  business.  Thereupon 
the  defendant  in  error  signed  an  indemnity  contract  of  the 
Erie's  usual  and  regular  form,  as  follows: 

"May  29,  1902. 
To  Erie  Railroad  Company:  ' 
The  undersigned  shipped  by  Erie  Railroad  from  Dayton 
to  Marietta,  I.  Ty.,  March  15,  1905,  marked  Freeman  Bros., 
Marietta,  I.  Ty^^ne  box  umbrellas. 

' '  Please  use  af{  available  means  to  stop  for  me  the  above  men- 
tioned articles  before  delivery  to  consignee,  and  return  same 
to  me  at  Dayton,  Ohio,  and  in  consideration  of  your  effort  in 
my  behalf,  I  hereby  agree  to  indemnify  you  against,  and  save 
you  harmless  from,  any  suit  or  legal  proceedings,  loss,  damage, 
expense,  counsel  fees,  cost  and  charges  arising  from  or  caused 
by  your  attempt  to  comply  with  this  request. 

"The  full  meaning  and  intent  of  this  agreement  being  that 
you  are  to  act  as  my  agent  in  this  transaction. 

"A.  CAPPEL. '* 

The  company  always  exacted  that  form  of  contract  unless 
the  plaintiff  surrendered  the  original  bill  of  lading,  which 
was  not  done  in  this  case.  After  the  execution  of  the  indem- 
nity contract  a  request  for  the  return  of  the  goods  was  for- 
warded *^  through  the  different  connecting  lines  to  Mar- 
ietta, Indian  Territory,  and  the  goods  were  started  on  the 
return,  but  were  lost  somewhere  in  transitu,  never  having 
reached  the  Erie  road  on  the  return. 

The  defendant  in  error,  alleging  a  verbal  agreement  by  the 
plaintiff  in  error,  in  consideration  of  the  usual  freight  charges, 
to  return  the  shipment  to  the  defendant  in  error  at  Dayton, 
Ohio,  sued  to  recover  the  value  of  the  goods  less  the  usual 
freight  charges.  He  obtained  a  judgment  therefor  in  the 
court  of  common  pleas,  which  was  affirmed  by  the  circuit 
court. 

We  find  in  the  record  no  competent  evidence  to  sustain  the 
claim  of  a  verbal  contract  as  allied.  The  alleged  considera- 
tion was  never  paid,  and  all  the  conversations  between  the 
agent  of  the  railroad  company,  on  the  one  side,  and  the  de- 
fendant ID  error  and  his  employes  on  the  other  side,  were 
connected  with,  conditioned  upon  and  consummated  in,  the 
written  indemnity  contract  which  the  defendant  in  error 
signed.  The  loose  expressions  of  the  company's  agent,  as 
testified  to  by  two  employes  of  the  defendant  in  error,  that  he 
would  return  the  goods,  or  have  them  returned,  are  too  vague 
and  indefinite,  under  the  circumstances,  to  have  much  weight, 
even  if  they  were  competent.    Indeed,  it  nowhere  appears  in 
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the  record  that  the  agent  of  the  railroad  company  had  anthor- 
ity,  express  or  implied,  to  enter  into  any  sach  verbal  agree- 
ment on  part  of  the  company.  On  the  contrary,  it  appears  to 
have  been  the  usual  and  ordinary  course  of  business  of  the 
plaintiff  in  error  in  such  cases,  well  known  to  the  defend- 
ant in  error,  to  insist  upon  a  written  authority  and  agree- 
ment to  indemnify,  as  was  done  in  this  case.  Therefore, 
whatever  may  ***  be  the  rights  and  liabil?^  between  these 
parties,  th^  must  be  ascertained  and  definra  by  the  written 
instrument. 

We  are  led  to  believe  that  the  circuit  court  was  of  the 
opinion  that,  inasmuch  as  the  blank  was  furnished  by  the 
company  and  was  signed  by  the  defendant  in  error  at  its  re^ 
quest,  this  conduct  implies  an  undertaking  on  part  of  the 
company  to  return  the  goods;  and  that  if  there  were  no  suck 
undertaking  there  would  have  been  no  necessity  for  the  in- 
demnity, and  the  subsequent  conduct  of  the  railroad  company 
would  have  been  without  explanation. 

We  regard  this  as  a  rather  hasty  induction.  The  plaintiff 
in  error  and  the  connecting  carriers  had  already  performed 
their  contract  to  safely  carry  the  goods  to  the  designated 
point  They  were  not  bound  to  return  them  to  the  riiipper, 
and  could  only  be  held  therefor  when  they  reobligated  them- 
selves for  that  purpose.  So  far  from  doing  so,  the  plaintiff 
in  error  stipulated,  as  a  condition  precedent  to  any  action  by 
it,  that  it  should  be  authorized  by  the  shipper  to  act  as  his 
agent  in  the  transaction.  ''The  full  meaning  and  intent  of 
the  agreement"  was  expressly  stated  to  be  that  the  Erie 
Railroad  Company  should  act  as  the  shipper's  agent.  As  such 
agent  it  was  requested  to  use  all  available  means  to  stop 
the  goods  before  delivery  to  the  consignees  and  return  them  to 
the  shipper,  the  defendant  in  error.  It  might  be  that  the  in- 
solvent consignees,  or  their  assignees  or  creditors,  might  inter- 
vene and  resist  the  return  of  the  goods.  It  might  be  that  loss 
or  damage  (as  did  occur)  might  arise  from  the  company's 
** attempt  to  comply  with  this  request"  of  its  principal,  the 
shipper,  when  the  company  had  no  actual  possession  or  control 
of  the  property  and  was  acting  *•*  only  for,  and  in  behalf  of, 
the  owner.  All  of  these  circumstances  and  risks  would  seem 
to  constitute  a  sufficient  reason  for  indemnity  to  the  railroad 
company  as  an  agent,  while  such  an  indemnity  to  a  railroad 
company  as  a  protection  from  its  liabilities  as  a  common  car- 
rier for  loss  or  damage  occurring  in  transit  would  be  pre- 
posterous and  obviously  illegal 

Under  our  construction  of  this  written  instrument  the  rail- 
road company  could  not  be  held  liable  for  loss  or  damage 
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occurring^  without  its  fault  on  the  return  trip,  and  not  on 
its  own  road;  because  it  did  not  receive,  or  agree  to  receive, 
the  goods  as  a  common  carrier  for  shipment  back  to  the 
original  point  of  shipment,  but  acted  only  as  the  agent  of 
the  shipper,  expressly  authorized  thereto,  to  obtain  the  return 
of  the  goods,  and  as  such  was  indemnified  by  the  shipper 
against  loss  or  damage  arising  from  or  caused  by  its  attempt 
to  comply  with  his  request. 

The  defendant  in  error  did  not,  therefore,  make  out  his  case 
ux>on  a  verbal  contract,  as  alleged  in  his  petition,  nor  under 
the  written  instrument  which  appears  in  the  evidence.  What 
might  be  the  liability  of  the  railroad  company  if  the  goods 
had  been  lost  after  coming  back  to  its  possession  while  return- 
ing is  not  involved  in  this  case^  The  judgment  of  the  cir- 
cuit court  and  that  of  the  court  of  common  pleas  are  reversed 
and  judgment  is  rendered  for  the  plaintiff  in  error. 

Crew,  C.  J.,  SxmMners,  Spear,  Shauck  and  Price,  JJ.,  con- 
cur. 


The  Liability  of  an  Initial  Carrier  for  the  torts  and  negligence  of 
eonnecting  lines  is  discussed  in  the  note  to  Pennsylvania  Co.  v.  Loftis, 
106  Am.  St.  Bep.  604;  and  the  bnrden  of  proof  as  between  con- 
necting carriers  to  show  who  is  at  fanlt  for  a  loss  or  injury  is  dis- 
cussed in  the  note  to  Beede  y.  Wisconsin  Cent.  By.  Co.,  101  Am.  St. 
Bep.   392. 


MASON  V.  COMMISSIONERS  OP  FULTON  COUNTY. 

[80  Ohio  St.  151,  88  N.  £.  401.] 

WATEB8,  Bigbit  to  OoUect  and  Oast  on  the  Lands  of  Anotber. 
Surface  water  may  not  be  collected  into  a  ditch  and  discharged 
upon  the  land  of  another  to  his  damage,  but  a  land  owner  may,  in 
the  reasonable  nse  of  the  land,  drain  the  water  from  its  natural 
outlet,  whether  that  be  a  watercourse  or  a  natural  drainage  channel, 
and  thus  increase  the  volume  and  accelerate  the  flow  of  the  water 
of  such  watercourse  and  channel  without  incurring  liability  for  dam- 
ages to  owners  of  lower  lands.     (By  the  editor.)     (p.  693.) 

ASSESSMENT  Against  Land  Owner  for  Improvements  Which 
-will  not  Benefit  His  Drainage,  but  are  Oonstmcted  to  Present  the 
Overflow  of  &  Watercourse  or  to  Drain  Servient  Lands. — A  land 
owner  may,  in  the  reasonable  use  of  his  land,  drain  the  surface 
-water  from  it  into  its  natural  outlet,  a  watercourse,  upon  his  own 
land,  and  thus  increase  the  volume  and  accelerate  the  flow  of  water 
'-without  incurring  liability  for  damages  to  owners  of  lower  lands; 
and  his  land  is  not  subject  to  assessment  for  the  cost  of  a  ditch,  or 
an  improvement,  that  will  not  benefit  its  drainage  but  is  constructed 
to  prevent  overfiow  from  the  watercourse  or  to  benefit  the  drain- 
age of  servient  lands,     (pp.  707,  708.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 
Am.  St.  Bep.,  Vol.  131—44 
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Newoomer  ft  Oebhard,  for  the  plaintiff  in  error. 
Handy  ft  WoU,  for  the  defendants  in  error. 

^M  SUMMERS,  J.  Bean  ereek,  or  Tiffin  river,  rises  in 
Devil's  lake,  in  Michigan,  abont  forty  miles  north  of  the 
boundary  line  between  that  state  and  the  state  of  Ohio.  It 
flows  southward  aeross  the  northwestern  part  of  Fulton 
county  and  empties  into  the  Maumee  river  at  Defiance,  in 
Defiance  oounty.  It  is  the  drain  provided  by  nature  for  about 
five  townships  of  Fulton  oounty,  or  about  ninety  square  miles 
of  ^*^  land.  On  petition  prayiag  tctr  locating,  establishing 
and  constructing  a  ditch,  drain  or  watercourse,  proceedings 
were  had  resulting  in  the  commissioners  of  Ftdton  county 
ordering  the  construction  of  improvements  known  as  Bean 
Creek  Improvement  and  Chesterfield  Ditch  No.  2,  said 
Chesterfield  Ditch  No.  2  being  described  as  branch  No.  1  of 
said  Bean  Creek  Improvement.  Bean  Creek  Improvement  is 
about  eleven  miles  in  length  and  Chesterfield  Ditch  No.  2 
is  about  nine  miles  in  length.  The  whole  improvement  cost 
about  thirty-seven  thousand  dollars,  and  about  fifteen  hun- 
dred farms  were  assessed. 

In  the  court  of  common  pleas  a  suit  wss  brought  by  plain- 
tiff in  error,  John  B.  Mason,  in  his  own  behalf  and  on  behalf 
of  about  three  hundred  and  twenty  others,  named,  who  were 
assessed  for  about  one-tenth  of  the  cost  of  the  improvement, 
and  each  of  whom,  it  is  averred,  stands  in  the  same  relation 
and  class  with  plaintiff  in  the  matters  and  things  complained 
of,  each  of  whom  makes  the  same  complaint  and  is  entitled  to 
and  demands  the  same  relief  to  which  plaintiff  is  entitled,  to 
enjoin  the  commissioners  from  assessing  upon  them  any  part 
of  the  cost  of  locating  or  constructing  said  improvement.  The 
defendants  answered,  and  upon  trial  in  the  court  of  common 
pleas  that  court  granted  an  injunction  as  to  all  of  said  plain- 
tiffs excepting  eleven.  The  case  was  appealed  to  the  circuit 
court,  and  in  that  court  at  the  close  of  plaintiff's  evidence  the 
case  was  dismissed. 

Bean  creek  where  it  enters  Fulton  oounty  is  a  living  stream 
about  one  hundred  feet  in  width,  with  a  normal  depth  of  water 
of  about  eighteen  inches.  Not  far  south  from  the  state  line 
the  stream  spreads  out  forming  a  marsh,  covering  about 
ISO  four  thousand  acres  of  land.  In  1884  Bean  creek  was 
dredged  and  straightened  through  the  marsh  so  that  much 
of  the  land  was  tillable.  Back  from  the  creek  and  fnmi  the 
marsh  are  uplands,  that  are  rolling  and  hilly,  and  which  are 
drained  by  natural  streams  and  watercourses  that  empty  into 
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the  marah  and  into  the  creek.  These  uplands  are  from  ten  to 
eighty  feet  above  the  level  of  the  creek,  and  the  streams  have 
a  large  fall  and  are  swift  flowing,  so  that  they  furnish  natural 
and  ample  outlet  for  the  drainage  of  the  uplands.  Some  of 
the  farms  assessed  for  this  improvement  are  distant  ten  or 
eleven  miles  from  Bean  creek,  and  no  improvement  of  some 
of  the  streams  or  watercourses  has  been  made.  This  improve- 
ment was  petitioned  for  by  the  owners  of  land  in  the  marsh 
or  lowlands  to  further  reclaim  the  marsh  lands,  or  for  relief 
from  the  overflow  from  the  uplands,  and  the  plaintiffs  are 
owners  of  the  uplands. 

The  lands  of  the  plaintiffs  were  assessed  upon  the  theory 
that  all  the  lands  in  the  watershed  should  be  assessed  for  the 
cost  of  the  improvement  of  the  outlet,  irrespective  of  benefits. 
The  surveyor  who  made  the  apportionment  testifies  (Record 
154) :  ''Q.  Did  you  fail  to  assess  any  lands  which  cast  their 
waters  into  this  creek?  A.  I  think  not;  if  I  did,  it  was  a 
mistake.  Q.  Is  that  the  natural  watershed  of  Bean  creek  ? 
A.  Yes,  sir.  We  intend  to  assess  all  this  land  flowing  into 
Bean  creek."  (Record  162:)  **Q.  Taking  driftwood  out  of 
a  stream  falling  one  foot  to  the  mile  will  benefit  the  land 
several  miles  away?  A.  The  water  from  those  lands  flow- 
ing down  there  made  the  necessity  for  increasing  the  size  of 
the  stream,  and  they  should  share  the  cost  of  the  improve- 
ment. **''  Q.  Is  that  the  theory  upon  which  the  improve- 
ment was  inade  t  A.  It  is  a  general  benefit.  The  theory  of 
the  improvement  is  that  the  waters  of  those  lands  flow  down 
and  reach  Bean  creek  ultimately;  that  is,  a  part  of  it.'* 

(Record  196 :)     The  following  appears : 

"The  Court:  Now,  why  not  let  your  record  show  that  you 
oflfered  more  evidence  of  the  same  character  1  If  the  pHn- 
ciple  for  which  you  are  contending  is  correct  and  well  founded, 
good  law,  you  have  got  evidence  enough  upon  the  subject  to 
convince  the  court  that  the  kind  of  order  you  are  seeking 
should  be  made.  The  question  is.  Is  the  principle  correct  f 
Have  you  performed  your  whole  duty  in  the  matter  of  ditch- 
ing as  soon  as  you  get  the  water  off  of  your  own  land  onto 
somebody  else'sY 

**Mr.  Newcomer:  If  there  is  sufBcient  evidence  to  show 
that  these  people  have  ditched  their  water  in  natural  water- 
courses, we  are  willing  to  rest. 

"The  Court:  We  think  there  is  sufficient  evidence  of  that, 
that  you  drained  your  land  in  natural  watercourses.  There  is 
evidence  that  those  watercourses  have  been  improved,  many 
of  them,  and  your  drainage  is  artificial  drainage,  whereby  the 
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water  is  east  down  in  greater  Tolnme  and  with  greater  speed 
than  it  woold  find  its  way  naturally;  it  goes  down  on  the 
lands  below,  instead  of  waiting  to  be  carried  away  by  evapcva- 
tion.  Now,  the  question  is,  whether  under  such  circamstanees, 
you  can  avoid  all  expense  of  carrying  the  water  to  its  ultiniate 
outlet    That  is  the  real  question.*' 

And  in  Record  199,  the  following: 

'^Mr.  Newcomer:  The  plaintiff  offers  to  prove  by  this  wit- 
ness, Herbert  H.  Sharp,  that  this  witness  ^'^  personallv, 
viewed  each  and  every  tract  of  land  owned  by  plaintiff,  and 
owned  by  each  of  the  persons  in  whose  behalf  this  action  is 
brought;  that  he  made  measurements  of  the  width  and  depth 
of  the  streams  flowing  through  the  several  tracts  of  land  owned 
by  each  of  the  persons  aforesaid,  and  also  of  the  elevation  of 
each  of  said  tracts  owned  l^  the  persons  aforesaid,  determine 
ing  the  elevation  of  each  of  said  tracts  respectively  above  the 
stream  flowing  through  each  of  said  tracts  respectively,  and 
that  he  would  testify  that  said  streams  flow  in  channels  from 
three  to  ten  feet  deep,  and  from  six  to  forty  feet  wide;  that 
said  streams  flow  rapidly  through  the  land  owned  by  each  of 
the  persons  aforesaid ;  that  many  of  said  streams  are  creeks 
flowing  in  natural  channels;  that  the  drainage  of  the  land  of 
each  of  the  persons  aforesaid  is  into  said  streams  and  creeks; 
that  many  of  said  creeks  flow  in  narrow  valleys  or  ravines; 
that  on  each  side  thereof  there  are  bluffs  from  ten  to  forty  feet 
high ;  that  all  of  the  lands  of  all  of  the  persons  aforesaid  are 
uplands,  save  and  except  the  narrow  valley  adjacent  to  said 
streams;  that  many  of  said  farms  are  hilly  and  rolling  &nns, 
no  part  of  which  are  lowlands;  that  a  part  of  said  lands  is 
sand  hills  and  that  a  part  of  said  lands  is  table-land ;  that  all 
of  said  land  lies  from  ten  to  fifty  feet  above  the  streams  whieh 
flow  through  said  tracts  respectively,  and  from  ten  to  eighty 
feet  above  high-water  mark  on  Bean  creek." 

The  opinion  of  the  circuit  court  is  reported  in  10  Ohio  C  C. 
N.  S.,  201,  and  on  page  212,  it  is  said:  "Counsel,  however, 
seem  to  have  entertained  the  view  that  if  with  perfect  f aeilitj 
the  plaintiffs  may  discharge  the  water  from  their  lands  by 
either  natural  ^^^  or  artificial  means  and  if  those  waters 
cannot  get  back  to  them,  that  then  they  will  not  be  benefited 
by  any  improvement  below.  We  think  that  this  is  not  a  just 
rule  or  the  rule  contemplated  by  the  law.  We  think  that  it 
by  reason  of  the  artificial  improving  of  their  own  lands  above, 
the  plaintiffs  have  helped  to  make  it  necessary  for  the  protec- 
tion of  the  lands  below  to  make  these  contemplated  improve- 
ments, then  they  should  equitably  help  to  pay  for  them." 
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The  reeord  aho^vB  that  of  the  lands  assessed,  fifty-two  sec- 
tions, or  more  than  thirty-three  thousand  acres,  are  assessed  at 
a  unifonn  rate  per  acre,  and  the  assessment  evidently  was 
made  not  according  to  special  benefits,  but  upon  the  assump- 
tion that  these  lands  equitably  ought  to  contribute  to  the  cost 
of  the  improvement  because  the  waters  discharged  therefrom 
into  this  stream.  The  plaintiff  testified  (Record  85)  that  the 
improvement  wouldn't  hurry  a  single  drop  of  water  from 
these  uplands. 

The  contention  on  the  part  of  the  plaintiff  is  that,  ''The 
owner  of  a  farm  may  drain  it  by  ditches  which  empty  into 
natural  watercourses;  and  he  may  make  whatever  drains  are 
necessary  for  good  husbandry,  either  open  or  covered,  and 
may  discharge  the  water  therefrom  into  natural  channels, 
though  he  thereby  precipitates  the  water  more  rapidly  and  in 
grater  volume  upon  the  land  below." 

It  is  well  settled  under  the  rule  of  both  the  common  and 
the  civil  law  that  surface  water  cannot  be  collected  into  a 
ditch  and  discharged  upon  the  land  of  another,  to  his  damage ; 
but  the  land  owner  may,  in  the  reasonable  use  of  his  land, 
drain  the  water  from  it  into  its  natural  outlet,  whether  that 
be  a  watercourse  or  a  natural  drainage  channel,  and  ^"^  thus 
increase  the  volume  and  accelerate  the  fiow  of  water  of  such 
watercourse  or  channel,  without  incurring  liability  for  dam- 
ages to  owners  of  lower  lands. 

Mr.  Famham,  in  his  very  able  work,  the  Law  on  Waters  and 
Water  Sights,  says,  section  889:  ''Having  thus  seen  that 
surface  water  cannot  be  diverted  from  its  course  and  cast 
upon  neighboring  property,  and  that  the  natural  manner  of 
flow  cannot  be  materially  changed  to  the  injury  of  the  lower 
owner,  the  question  arises  as  to  how  far  there  is  a  right  to 
have  the  water  follow  its  natural  channels  in  seeking  a 
natural  outlet,  and,  conversely,  how  far  there  is  a  right  to 
ignore  the  channels  and  dam  or  fill  them  up  at  pleasure. 
Upon  this  question  we  find  a  sharp  confiict  in  the  decisions  of 
the  courts,  which  has  resulted  in  the  nominal  adoption  of  two 
rules,  which  are,  prima  facie,  diametrically  opposed  to  each 
other.  One  is  the  rule  of  the  civil  law,  which  appears  also 
to  be  the  rule  of  the  common  law,  and  which  recognizes  a  right 
to  have  water  pass  toward  the  streams  in  its  natural  channel, 
and  the  other  is  the  common  enemy  doctrine,  which  purports 
to  recognize  a  right  to  fight  surface  water  at  pleasure.  As 
has  been  seen,  there  is  no  such  rule  as  the  latter,  and  its 
origin  and  scope  are  shrouded  in  mystery.  As  will  be  seen 
as  the  discussion  progresses,  the  term  is  merely  a  general  one, 
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which  means  little  more  than  that  there  is  no  right  to  have 
the  water  flow  in  its  natural  channels.  It  will  also  be  seen 
that  the  eivil-law  mle  has  been  modified  to  some  extent  so 
as  to  permit  a  hastening  of  the  flow  of  the  water  toward  the 
natnral  outlet^  which  was  not  originally  permitted.  There- 
fore, no  arbitntiy  rule  can  be  laid  down  which  will  govern  all 
cases,  bat  ^^^  each  case  must  be  dealt  with  upon  its  facts, 
applying  the  mle  which  will  be  reasonable  under  the  circum- 
stances^ under  the  general  rule  that  the  water  should  be  al- 
lowed, as  far  as  possible,  to  seek  its  natural  outlet." 

Again,  he  says  in  section  889b,  after  having  stated  the  civil- 
law  rule  and  the  common-law  rule:  ''The  common  and  civQ 
law,  therefore,  appear  to  be  the  same  so  far  as  the  right  to 
have  the  water  follow  its  natural  course  is  concerned.  As  will 
be  seen  in  the  succeeding  section,  a  rule  has  been  stated  as  the 
antithesis  of  the  civil-law  rule  that  surface  water  is  a  common 
enemy  which  may  be  fought  at  pleasure.  And  because  it  was 
the  antithesis  of  the  civil-law  rule,  some  courts,  without  in- 
vestigation,  have  announced  that  it  was  the  common-law 
rule.*' 

In  Gibbs  V.  Williams^  25  Kan.  214,  37  Am.  Bep.  241, 
Brewer,  J.,  now  Mr.  Justice  Brewer,  states  the  common-law 
rule  as  follows:  ''Now  the  ordinary  rule  concerning  surface 
water  is  settled  and  familiar;  the  lower  estate  owes  no  duly 
to  the  higher,  and  the  owner  of  each  may  use  or  abandon  sur- 
face water  as  he  please.  'It  is  not  one  of  the  legal  rights 
appertaining  to  land,  that  the  water  falling  upon  it  from  the 
clouds  shall  be  discharged  over  land  contiguous  to  it;  and 
this  is  the  law,  no  matter  what  the  conformation  of  the  face 
of  the  country  may  be,  and  altogether  without  reference  to 
the  fact  that  in  the  natural  condition  of  things  the  surface 
water  would  escape  in  any  given  direction ;  the  consequence  is, 
therefore,  that  there  is  no  such  thing  known  to  the  law  as  a 
right  to  any  particular  flow  of  surface  water,  jure  naturae. 
The  owner  of  land  may,  at  his  pleasure,  withhold  the  water 
falling  on  *•*  his  property  from  passing  on  to  that  of  ha 
neighbors,  and  in  the  same  manner  may  prevent  the  water 
falling  on  the  land  of  the  latter  from  coming  upon  his  own. 
In  a  word,  neither  the  right  to  discharge  nor  to  receive 
surface  water  can  have  any  legal  existence  except  from  a 
grant,  express  or  implied.  The  wisdom  of  this  doctrine  will 
be  apparent  to  all  minds  on  a  little  reflection.  If  the  right  to 
run  in  its  natural  channels  was  annexed  to  surface  water  as 
a  legal  incident,  the  difficulties  would  be  infinite  indeed. 
Unless  the  land  should  be  left  idle,  it  would  be  impossible  to 
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enforce  the  right  in  its  rigor;  for  it  is  obvious  every  house 
that  is  built  and  every  furrow  that  is  made  in  a  field  is  a  dis- 
turbance of  such  right.  If  such  a  doctrine  prevailed,  every 
acclivity  would  be  and  remain  a  water-shed,  and  most  low 
g^round  become  reservoirs.  It  is  certain  that  any  other 
doctrine  but  that  which  the  law  has  adopted  would  be  alto- 
gether impracticable. '  " 

However,  in  the  second  paragraph  of  the  syllabus  of  that 
case,  the  rule  is  stated  as  follows:  **In  order  to  create  the  ex- 
ception noticed  in  Palmer  v.  Waddell,  22  Kan.  352,  it  is  not 
sufficient  that  the  conformation  of  the  surface  be  such 
that  the  water  falling  on  a  large  tract  of  land  naturally 
flows  upon  and  over  a  depression  at  one  end  of  that  tract; 
there  must  be  a  necessity  for  the  onflow  over  this  depres- 
sion in  order  to  prevent  the  flooding  of  a  considerable  body 
of  land,  and  there  must  be  a  distinct  channel,  with  well- 
defined  banks,  cut  through  the  turf  and  into  the  soil  by  the 
flowing  of  the  water;  the  bed  of  a  stream,  or  something  which 
will  present  on  casual  glance  to  every  eye  the  unmistakable 
*•*  evidences  of  the  frequent  action  of  running  water." 

In  Kauflfman  v.  Griesemer,  26  Pa.  407,  67  Am.  Dec.  437, 
which  was  an  action  to  recover  damages  for  obstructing  a 
watercourse  and  throwing  the  water  back  on  the  plaintiff's 
land.  Woodward,  J.,  says:  "Almost  the  whole  law  of  water- 
courses is  founded  on  tiie  maxim  of  the  common  law,  'Aqua 
currit  et  debet  currere.'  Because  water  is  descendible  by 
nature,  the  owner  of  a  dominant  or  superior  heritage  has  an 
easement  in  the  servient  or  inferior  tenement  for  the  discharge 
of  all  waters  which  by  nature  rise  in  or  flow  or  fall  upon  the 
superior.  Hence  the  owner  of  a  mill  has  an  easement  in  the 
land  below  for  the  free  passage  of  the  water  from  the  mill,  in 
the  natural  channel  of  the  stream,  accompanied  with  a  right 
to  enter  upon  the  land  for  the  purpose  of  clearing  out  the 
stream,  and  removing  obstructions  to  the  free  flow  of  the 
water :  Prescott  v.  Williams,  5  Met.  429,  39  Am.  Dec.  688. 

''This  easement  is  called  a  servitude  in  the  Roman  law, 
and  consists,  says  Pardessus,  in  the  subjection  of  the  inferior 
heritage  toward  those  whose  lands  are  more  elevated  to  re- 
ceive the  waters  which  flow  from  them  naturally,  and  quot- 
ing the  Code  Civil,  he  adds,  'this  obligation  applies  only  to 
waters  which  flow  naturally,  without  any  act  of  man';  tiose 
which  come  either  from  springs  or  from  rain  falling  directly 
on  the  heritage,  or  even  by  the  effect  of  the  natural  disposi- 
tion of  the  places,  are  the  only  ones  to  which  this  expression 
of  the  law  can  be  applied.    It  is  not,  however,  to  be  under- 
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stood,  he  goes  on  still  further  to  say,  that  because  the  flow 
of  water  must  not  be  caused  by  the  act  of  man,  that  there- 
fore the  proprietor  who  transmits  water  ^^  to  the  inferior 
heritage  is  not  permitted  to  do  anything  on  his  own  land — 
that  he  is  condemned  to  abandon  it  to  perpetual  sterility,  or 
never  vary  the  course  of  cultivation,  simply  because  such  acts 
would  produce  some  change  in  the  manner  of  disehai^nif  the 
water.  The  law  intends  not  this;  it  prohibits  only  the  inunis- 
sion  into  the  inferior  heritage  of  the  waters  which  would 
never  have  fallen  there  by  the  disposition  of  the  plaees  alone. 
It  neither  would  nor  could  refuse  to  the  superior  proprietor 
the  right  to  aid  and  direct  the  natural  flow. 

''Hence,  for  the  sake  of  agriculture — agri  colendi  causa — 
a  man  may  drain  his  ground  which  is  too  moisty  and  dis- 
charging tile  water  according  to  its  natural  channel,  may 
cover  up  and  conceal  the  drains  through  his  lands — ^may  use 
running  streams  to  irrigate  his  fields,  though  he  thereby 
diminishes,  not  unreasonably,  the  supply  of  his  neighbor  be- 
low— and  may  clear  out  impediments  in  the  natural  channel 
of  his  streams,  though  the  flow  of  water  upon  his  neighbor  be 
thereby  increased 

"It  is  not  more  agreeable  to  the  laws  of  nature  that  water 
should  descend  than  it  is  that  lands  should  be  fanned  and 
mined;  but  in  many  cases  they  cannot  be  if  an  iacreased 
volume  of  water  may  not  be  discharged  through  natural  chan- 
nels and  outlets.  The  principle,  therefore,  is  to  be  main- 
tained; but  it  should  be  prudently  applied.  This  oourt  re- 
fused to  apply  it  as  among  several  owners  of  city  lots,  each  of 
whom,  it  was  held  in  Bentz  v.  Armstrong,  8  Watts  &  S.  40, 
42  Am.  Dec.  265,  must  so  regulate  and  grade  his  own  lot  as 
that  the  water  which  falls  or  accumulates  upon  it  shall  not 
run  upon  the  lot  of  his  neighbor.  It  was  greatly  misapplied 
by  the  plaintiffs  when  they  supposed  they  might  not  only 
^^  increase  the  ordinary  flow,  but  might  dig  a  new  channel 
for  it  to  and  into  the  defendant's  land.  If,  from  the  natural 
disposition  of  the  place,  a  basin  was  formed  on  the  plainti£Es' 
land  some  seventeen  rods  short  of  the  defendant's,  from  which 
the  water  flowed  upon  the  defendant  only  in  time  of  floods  or 
freshets,  the  defendant  was  the  superior  owner  in  respect  of 
that  place  in  all  ordinary  times,  and  it  would  be  a  reversal 
of  the  principles  stated  to  subject  him,  against  his  consent, 
to  an  artificial  channel  that  would  deprive  him  of  the  ad- 
vantages of  his  position.  If  his  land  was  higher  than  that 
basin,  he  had  a  right,  except  in  high  water,  to  have  the  rains 
and  snows  run  from  his  land  on  to  the  plaintiffs'.  Aqua 
currit  et  debet  currere. 
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The  plaintiffs  had  no  right  to  insist  upon  his  reeeiving 
waters  which  nature  never  appointed  to  flow  there;  and 
against  any  contrivance  to  reverse  the  order  of  nature  he 
might  peaceably  and  on  his  own  land  take  measures  of  protec- 
tion,'' 

Martin  v.  Biddle,  26  Pa.  415,  is  an  action  for  obstructing  a 
watercourse.  There  was  on  the  defendant's  land  a  natural 
channel  through  which  the  falling  water  and  some  living 
springs  were  naturally  discharged  from  the  land  of  the  plain- 
tiff and  others.  There  had  been  for  a  long  time  a  culvert 
underneath  the  road  which  separated  the  lands  of  the  plaintiff 
and  defendant,  through  which  the  natural  flow  had  been  dis- 
charged across  the  road  into  the  channel  aforesaid.  This  had 
gotten  choked  up  from  neglect,  and  the  authorities  had  built 
a  new  culvert  in  its  place.  After  this  the  amount  of  water 
flowing  through  said  channel  was  greatly  increased  in  time 
of  storms  by  means  of  a  road  cut  into  the  hill  by  an  adjoin- 
ing proprietor,  a  cemetery  company,  ^'^^  which  collected  into 
one  drain,  and  thence  into  this  channel,  large  quantities  of 
water  which  had  been  previously  discharged  in  a  natural  way 
over  a  large  surface.  This  increase  of  water  did  great  injury 
to  the  defendant,  and  to  protect  himself  therefrom  he  stopped 
up  the  culvert,  and  thus  threw  the  water  back  upon  the  road, 
on  the  plaintiff's  side  of  it,  overflowed  his  land,  and  interfered 
with  his  garden  operations.  It  appeared  also  that  the  plain- 
tiff had  constructed  several  underground  drains  through  his 
land,  which  discharged  springs  and  the  drainage  of  his  land 
at  the  point  where  the  injury  occurred. 

The  case  went  to  the  supreme  court  on  error  to  the  charge 
of  the  court  to  the  jury.  The  judgment  was  affirmed.  The 
charge  was  as  follows — Lowrie,  J.:  ''I  presume  that  this  con- 
test is  not  so  much  for  the  amount  of  damages  which  you  may 
give  by  your  verdict,  as  to  settle  a  question  of  right.  If  the 
defendant  has  wrongfully  flooded  the  plaintiff's  land,  this 
alone  is  an  injury  for  which  the  plaintiff  is  entitled  to  at 
least  nominal  damages.  You  can  allow  beyond  that,  in  pro- 
portion to  the  injury  proved.  If  it  was  done  maliciously,  you 
can  allow  exemplary  damages;  though,  I  presume,  you  will 
most  likely  consider  the  defendant's  act  as  an  honest,  even  if 
mistaken,  assertion  of  his  right. 

**The  question  of  the  rights  of  the  parties  is  a  very  interest- 
ing one,  but  not  at  all  difficult  of  determination;  for  it  is 
governed  by  principles  which  recommend  themselves  to  the 
common  sense  of  every  man. 

**The  right  which  every  man  has  to  the  reasonable  use  of 
the  running  streams  passing  through  his  land,  for  irrigation. 
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watering^  cattle,  driving  machinery,  ^^  and  for  other  do- 
megtic,  agricultural  and  manufacturing  purposes^  is  well 
understood,  and,  on  account  of  its  correspondence  with  the 
indications  of  nature,  is  seldom  disputed  in  its  principlest 
It  is  a  right,  in  the  enjoyment  of  which  a  reasonable  regard 
must  always  be  had  to  the  rights  of  others.  On  the  other 
hand — as  are  our  rights,  so  are  our  duties.  We  claim  the  use 
of  running  waters  according  to  the  order  of  nature  where  it  is 
for  our  benefit,  and  the  same  order  requires  us  to  bear  the 
inconvenience  of  them  when  they  are  injurious. 

''It  is  therefore  conceded  that  the  living  springs  issuing  from 
the  hill  shall  flow  in  the  channel  to  which  the  nature  of  the 
ground  throws  them.  If  the  defendant  has,  by  the  erection 
of  any  obstruction,  thrown  them  back  upon  the  plaintiflp  to 
his  injury,  the  latter  has  a  right  to  recover;  and  the  defendant 
cannot  excuse  himself  on  the  ground  that  the  owners  above 
him  have  increased  the  flow  of  water  to  that  point  so  as  to 
make  it  injurious  to  him.  He  cannot,  by  stopping  the  chan- 
nel, visit  their  sins  upon  the  plaintiff.  For  the  injury  done 
to  him  by  others  he  must  seek  redress  against  them :  Corp.  Jur. 
Civ.  Dig.  39,  3,  1,  18.  If  you  are  not  able  to  say  whether 
the  injury  arose  from  the  act  of  the  plaintiff  in  giving  his 
drains  an  improper  direction,  or  from  the  wrongful  act  of  the 
defendant,  of  course  you  will  find  for  the  defendant. 

''I  shall  speak  now  of  the  general  principles  of  the  law  in 
the  matter  of  rain  water  and  drainage,  and  of  the  respective 
rights  and  duties  of  adjoining  proprietors  in  relation  tiiereto. 
They  are  in  general  the  same  as  in  the  case  of  running 
water — ^they  follow  nature.  Not  readily  finding  the  subject 
**®  treated  of  in  any  of  our  usual  books  of  reference,  I 
venture  to  extract  the  law  from  books  of  a  foreign  origin — 
Corp.  Jur.  Civ.  39,  3,  1,  and  43,  21;  Code  Napoleon,  sec.  640: 
Poth,  du  Voisinage.  It  is  so  simple  in  its  character  that  we 
are  little  likely  to  be  led  astray  by  any  modification  of  it  aris- 
ing from  peculiar  institutiona. 

"Where  two  fields  adjoin,  and  one  is  .lower  than  the  other, 
the  lower  must  necessarily  be  subject  to  all  the  natural  flow 
of  water  from  the  upper  one.  The'  inconvenience  arises  from 
its  position,  and  is  usually  more  than  compensated  by  other 
circumstances.  Hence  the  owner  of  the  lower  ground  has 
no  right  to  erect  embankments  whereby  the  natural  flow  of 
the  water  from  the  upper  ground  shall  be  stopped;  nor  has 
the  owner  of  the  upper  ground  a  right  to  make  any  excava- 
tions or  drains  by  which  the  flow  of  water  is  directed  from  its 
natural  channel  and  a  new  channel  made  on  the  lower  ground; 
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nor  can  he  collect  into  one  channel  waters  usually  flowing  off 
into  his  neighbor's  fields  by  several  channels,  and  thus  increase 
the  wash  upon  the  lower  fields. 

''But  he  may,  and  good  husbandry  sometimes  requires 
that  he  should,  cover  up  and  conceal  the  drains  through  his 
own  land,  keeping  the  place  of  discharge  unchanged.  And  as 
he  may  use  running  streams  to  irrigate  his  lands,  even  though 
he  does  thereby,  not  unreasonably,  diminish  the  supply  of 
his  neighbor,  so  also  he  may  use  proper  means  of  draining 
his  ground  where  it  is  too  moist,  and  discharge  the  water 
according  to  the  natural  channel,  even  though  the  flow  of 
water  upon  his  neighbor  be  thereby  somewhat  increased. 

169  «<jf  j^  \yQ  difl&cult  to  ascertain  from  the  character  of 
the  surface  what  is  the  natural  channel,  then  the  course  which 
the  water  has  long  been  peaceably  and  openly  permitted  to 
run  will  be  considered  as  having  had  a  legitimate  origin ;  for 
vetustas  vicem  legis  tenet.  If  the  owner  of  the  upper  ground 
wrongfully  direct  an  unnatural  quantity  of  water  upon  the 
ground  of  a  lower  neighbor,  by  collecting  several  streams  to- 
gether and  discharging  them  at  one  place,  or  by  any  other 
means,  the  neighbor  below  may  have  an  action  against  him; 
but  he  cannot  justify  the  erection  of  an  embankment  to  stop 
the  water,  if  thereby  the  water  is  improperly  forced  upon  an- 
other owner." 

Miller  v.  Laucach,  47  Pa.  154,  86  Am.  Dec.  521,  is  an  action 
to  recover  damages  for  injury  occasioned  by  the  construction 
of  a  drain  whereby  surface  water  was  conducted  from  springs 
on  the  defendant's  land  onto  the  land  of  the  plaintiff.  There 
was  wet  or  marshy  ground  on  the  defendant's  land,  occasioned 
by  winter  springs,  which  only  saturated  the  earth  by  running 
off  without  a  defined  channel.  To  remedy  this  the  defendant 
constructed  the  drain  through  the  land  thus  saturated  to  the 
plaintiff's  land  and  there  discharged  the  water  which  was 
accustomed  to  remain  on  his  own,  until  carried  off  by  evapora- 
tion, and  this  rendered  a  part  of  plaintiff's  land  wet  and 
worthless.  Kauffman  v.  Griesemer,  26  Pa.  407,  67  Am.  Dec. 
437,  was  approved  and  followed,  and  it  is  held:  '*The  owner 
of  land  through  which  a  stream  flows  may  increase  the  volume 
of  water  therein  by  draining  into  it,  without  liability  for 
damages  to  a  lower  owner;  but  he  cannot,  by  an  artificial 
channel,  drain  water  standing  upon  his  own  land  upon  that  of 
another." 

170  These  cases  were  followed  in  Hays  v.  Hinkleman,  68  Pa. 
324,  and  in  Bhoads  v.  Davidheiser,  133  Pa.  226,  19  Am.  St. 
Bep.  630,  19  Atl.  400,  where  it  is  held:  ''The  diversion  by  a 
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land  owner  of  snrf ace  water,  oollecting  on  his  land  fnnn  rain 
and  mdting  snow,  oat  of  the  oonrse  which  nature  has  pro- 
vided for  it,  in  such  way  aa  to  cause  it  to  flow  upon  the  land 
of  another  where  it  haa  not  flowed  before,  ia  an  actionable  ti«8- 
pass.  An  owner,  in  improving  his  land  for  agricultnral  pius 
poses,  may  increase  the  flow  of  snrfaoe  water  in  ita  natural 
channel,  but  he  will  be  responsible  for  any  damage  result- 
ing from  his  creating  a  new  channel  therefor  which  discharges 
it  upon  an  adjoining  owner." 

In  Meixell  t.  Morgan,  149  Pa.  415,  84  Am.  St.  Bep.  614,  84 
Atl.  216,  in  an  opinion  by  Mr.  Chief  Justice  Pazson,  it  is  held: 
''The  owner  of  land  on  a  higher  level  haa  a  right  to  lay  art- 
ificial drains  on  his  land  to  carry  off  the  ordinary  rainfall  and 
discharge  of  water  at  one  point  upon  the  land  of  his  neighbor 
on  a  lower  level,  where  that  point  is  the  natural  watershed 
for  both  tracts,  and  there  ia  an  open  ditch  on  the  lower  land 
into  which  the  waters  from  the  higher  land  naturally  descend, 
provided  the  water  from  the  drains  does  not  materially  in- 
crease the  flow  of  water  upon  the  land  of  the  lower  owner  and 
work  injury  to  him.  The  flow  of  water  from  a  dominant  to 
a  servient  tenement  may  be  increased  in  the  drainage  of  land, 
whether  on  the  surface  or  underground,  but  care  must  be 
taken  in  doing  so  not  to  cause  an  unnecessary  injury,  and  the 
water  muirt  not  be  diverted  from  its  naturid  chazmel  by  the 
opening  of  new  or  different  channels." 

In  Anderson  v.  Henderson,  124  111.  164,  16  N.  E.  232,  it 
is  held:  ''The  owner  of  a  higher  tract  of  land  has  the 
^^^  right  to  have  the  surface  water  falling  or  coming  nat- 
urally upon  his  premises  by  rains  or  melting  snow  pass  off 
the  same,  through  the  natural  drains,  upon  or  over  the  lower 
or  servient  lands  next  adjoining,  and  the  owner  of  the  dom- 
inant heritage  has,  and  ought  to  have,  the  right,  by  ditches 
and  drains,  to  drain  his  own  land  into  the  natural  and  usual 
channels  which  nature  has  provided,  even  if  the  quantity  of 
water  in  that  way  thrown  upon  the  next  adjoining  lower 
lands  be  thereby  increased.  While  the  owner  of  the  lower 
lands  shall  receive  all  water  that  naturally  flows  from  the 
next  higher  lands,  the  owner  of  the  higher  lands  may  not 
open  or  remove  natural  barriers,  and  let  on  such  lower  lands 
water  that  would  not  otherwise  naturally  flow  in  that  direc- 
tion." 

In  Mizell  v.  McQowan,  120  N.  C.  134,  26  S.  E.  783,  the 
facts  were  as  follows:  Broad  creek,  about  thirty  or  forty  feet 
wide  at  its  mouth,  emptied  into  Tar  river,  Moyes  run  into 
Broad  creek,  and  three  swamps  naturally  emptied  into  Moyes 
run.    Plaintiff's  farm  was  bounded  on  the  east  and  north 
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by  Broad  creek  and  Moyes  run.  Prior  to  the  cutting  of  the 
canal  complained  of  the  waters  of  Mojes  ran  never  overflowed 
plaintifF's  land,  but  since  then  they  have,  in  ordinary  rains, 
overflowed  and  damaged  plaintiff's  lands.  In  high  freshets 
the  waters  of  Tar  river  backed  up  and  overflowed  plaintiff's 
land,  before  and  since  the  cutting  of  the  canal.  Moyes  run 
and  Broad  creek  were  natural  watercourses.  Moyes  run  was 
a  swamp  two  or  three  hundred  yards  wide,  with  a  well-defined 
watercourse  running  through  it,  and  emptied  into  Broad 
credc  The  waters  on  the  upper  swamp  lands,  owned  by  the 
defendants,  naturally  flowed  into  Moyes  run,  *''*  and  some  of 
the  defendants  cut  the  canal  for  clearing  and  cultivating  said 
lands,  and  had  cleared"  and  were  cultivating  the  same,  and  had 
used  said  canal  for  the  purpose  of  draining  the  surface  waters 
from  their  lands  into  Moyes  run.  Prior  to  cutting  the  canal 
Baldwin  swamp  was  a  natural  depression  or  swale  two  hun- 
dred or  three  hundred  yards  wide,  through  which  was  no 
watercourse  through  which  the  surface  waters  flowing  from 
said  lands  naturally  drained  into  Moyes  run,  and  the  swamp 
through  which  the  canal  was  cut  was  a  natural  drainway  and 
drained  into  Moyes  run.  The  nature  of  the  other  swamps  was 
the  same  as  that  of  Baldwin  swamp.  It  was  held:  ''The 
privilege  or  easement  of  the  upper  tenant  to  carry  off  the 
surface  water  in  its  natural  course,  under  reasonable  limita- 
tions, and  the  subserviency  of  the  lower  tenant  to  this  ease- 
ment, are  the  natural  incidents  to  the  ownership  of  land.  The 
owners  of  swamps,  whose  waters  naturally  flow  into  natural 
watercourses,  can  make  such  canals  as  are  necessary  to  drain 
them  of  the  water  naturally  flowing  therein,  although  in  doing 
so  the  flow  of  water  in  the  natural  watercourse  is  increased 
and  accelerated  so  that  the  water  is  discharged  on  the  land  of 
an  abutting  owner." 

In  the  opinion,  Faircloth,  C.  J.,  says :  ' '  The  defendants  asked 
the  court  to  chaise  the  jury  that  if  they  find  from  the  evi- 
dence that  Broad  creek  and  Moyes  nm  are  natural  water- 
courses and  that  the  waters  of  the  upper  swamps  naturally 
flow  therein,  and  were  susceptible  of  drainage  for  agricultural 
purposes,  then  the  defendant  had  a  right  to  make  such  canals 
in  these  swamps  as  were  necessary  to  drain  them  of  the 
water  naturally  falling  thereon,  ^'^  although  in  so  doing  the 
flow  of  water  in  Moyes  run  was  thereby  increased  and  accel- 
erated, and  the  flow  of  water  was  increased  on  the  plaintiff's 
land.  This  prayer  embraces  the  substance  of  all  the  prayers. 
His  honor  modified  the  prayer  by  saying,  'provided  he  does 
not  thereby  damage  said  land.'    Defendant  excepted.    We 
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think  hia  honor  should  have  ^ven  the  defendant's  prayer  in 

substance  without  the  proviso This  question  has  been 

much  discussed  in  many  courts.  The  surface  of  the  earth 
is  naturally  uneven,  with  inequality  of  elevation.  The  upper 
and  lower  holdings  are  taken  with  a  knowledge  of  these 
natural  conditions,  and  the  privilege  or  easement  of  the  upper 
tenant  to  carry  ctt  the  surface  water  in  its  natural  course, 
under  reasonable  limitations,  and  the  subserviency  of  the 
lower  tenant  to  this  easement  are  the  natural  incidents  to 
the  ownership  of  the  soil.  The  lower  surface  ia  doomed  by 
nature  to  bear  this  servitude  to  the  superior,  and  must  re- 
ceive the  water  that  falls  on  and  flows  from  Ihe  latter.  The 
servient  tenant  cannot  complain  of  this,  because  aqua  eurrit  e/t 
debet  currere  ut  solebat." 

The  same  case  was  again  before  the  court:  Mi2ell  y.  Mc- 
Oowan,  125  N.  C.  439,  34  S.  E.  538.  In  the  second  trial  there 
was  a  verdict  for  the  defendant.  The  case  was  reversed  in 
the  supreme  court  for  error  in  the  charge.  The  supreme 
court  found  that  the  case  had  been  tried  upon  the  theory  that 
the  defendant  had  the  right  to  divert  water  into  these  streams 
if  she  had  carried  away  from  the  streams  by  cutting  a  ditch 
as  much  water  as  she  diverted  to  them  from  the  swamps. 
In  the  opinion  it  is  said:  ''It  is  now  well  settled  that  neither 
a  corporation  nor  an  individual  can  divert  water  from  its 
natural  *'''*  course  so  as  to  damage  another.  They  may  in- 
crease and  accelerate,  but  not  divert.  We  must  stand  by  the 
rule  thus  laid  down,  but  cannot  extend  its  application.  In  it- 
self it  frequently  works  a  necessary  hardship,  as  naturally 
much  of  the  water  that  falls  in  a  swamp  remains  there  or  is 
carried  off  by  evaporation,  while  the  remainder  flows  on  so 
slowly  as  generally  not  to  overtax  the  natural  outlets.  While 
giving  to  the  owner  of  the  higher  land  the  full  benefit  of  his 
natural  easement,  we  cannot  permit  him  to  go  beyond  it  under 
the  plea  that  he  or  somebody  else  has  cut  an  independent 
ditch  somewhere  else  that  is  supposed  to  counterbalance  the 
injury  he  has  done  by  the  unlawful  diversion  of  water.  To  do 
so  would  destroy  the  principle  itself,  and  open  up  an  endless 
series  of  defenses  confusing  in  their  tendencies  and  lai^ely 
speculative  in  their  nature."  The  case  was  again  tried,  and 
again  resulted  in  a  verdict  for  the  defendant  (Mizell  v.  Hc- 
Gowan,  129  N.  C.  93,  85  Am.  St  Rep.  705,  39  S.  B.  729), 
and  it  was  there  held:  ''No  one  has  a  right  to  divert  water 
from  its  natural  course  so  as  to  damage  another,  though  he 
may  increase  and  accelerate  it.  A  man  can  dig  ditches  wher- 
ever he  pleases  upon  his  own  land,  provided  he  runs  them  into 
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a  natnral  watercourse  before  leaving  it,  subject  only  to  the 
limitation  against  diversion."  And  in  the  opinion,  Douglas, 
J.,  says:  ''We  are  aware  that  great  hardship  may  sometimes 
occur  from  the  unlimited  right  of  increase  and  acceleration, 
and  that  there  are  some  authorities  limiting  it  to  the  capacity 
of  the  natural  outlet;  but  we  must  adhere  to  the  rule  as  the 
result  of  our  deliberate  judgment.  However  short  it  may 
fall  as  a  theoretical  definition  of  ideal  right,  we  can  frame 
none  better  that  is  capable  of  practical  application. 

*"  "Its  limits  are  clearly  defined  by  the  natural  land- 
mark of  the  watershed,  which,  seen  of  all  men,  renders  it 
easy  of  application  and  capable  of  definite  proof.  Any  other 
rule  would  prevent  the  drainage  of  large  bodies  of  swamp 
lands  of  great  natural  fertility  and  capable  of  the  highest 
degree  of  improvement,  but  now  worse  than  useless.  They 
'will  eventually  be  needed  to  support  an  ever-increasing  popu- 
lation, and  to  shut  them  up  indefinitely  as  the  mere  homes 
of  disease  is  repugnant  to  the  highest  principles  of  public 
policy  and  of  private  right.  Suppose  the  natural  capacity 
of  the  watercourse  was  made  the  test  of  the  rule;  it  would 
be  so  extremely  difficult  of  application  as  practically  to  de* 
stroy  its  value.  What  is  the  natural  capacity  of  a  stream? 
Is  it  measured  at  low  water  or  at  high  water!  Almost  any 
stream  can  carry  ofif  whatever  water  may  be  made  to  flow 
into  it  in  dry  weather,  or  perhaps  even  in  ordinary  times. 
On  the  contrary,  the  clearing  up  of  our  lands  is  having  the 
double  effect  of  greatly  accelerating  the  flow  of  water  and 
at  the  same  time  filling  up  our  streams  with  sand,  so  that 
very  few  of  them  can  now  carry  the  water  naturally  flowing 
into  them  after  heavy  rains. 

"Again,  suppose  the  upper  tenant  were  compelled  to  regard 
the  natural  capacity  of  the  stream,  how  far  down  would  this 
limitation  extend?  Naturally,  many  others  would  drain  into 
the  same  stream,  so  that  the  land  owner  near  its  mouth  would 
get  the  accumulated  waters  of  all  those  above  him.  In  case 
of  injury,  how  would  he  apportion  his  damages,  and  where 
would  the  liability  of  each  tort-feasor  begin  and  end  t  These 
questions,  it  seems  to  us,  would  severely  tax  the  utmost  in-^ 
genuity  of  ^'^  the  courts,  and  leave  the  jury  in  such  a  state 
of  perplexity  as  to  seriously  endanger  their  intelligent  de- 
termination of  the  issues.  ' 

''It  is  contended  by  the  defendant  that  chapter  30  of  the 
code  should  be  taken  as  determining  this  case.  We  do  not 
think  so.  Those  sections  by  their  very  terms  apply  to 
artificial  outlets,  such  as  ditches  and  canals,  and  not  to 
natural  watercourses.    A  man  can  dig  ditches  wherever  he 
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pleases  npon  his  own  land,  pioTided  lie  rans  them  into  a 
natural  watercourse  before  leaving  his  own  land,  subject  onlj 
to  the  limitation  against  diversion.  But  if  he  cannot  reach  a 
natural  watercourse  without  going  into  the  lands  of  another, 
he  must  proceed  under  chapter  30  of  the  code.  The  scope  of 
this  chapter  is  indicated  in  section  1297,  which  is  in  part  as 
follows:  'Any  person  owning  pocoson,  swamp  or  flat  lands, 
or  owning  lowlands  subject  to  inundation,  which  cannot  be 
oonyeniently  drained  or  embanked  so  as  to  drain  off  or  dam 
out  the  water  from  such  lands,  except  by  cutting  a  canal  or 
ditch,  or  erecting  a  dam  through  or  upon  the  lands  of  other 
persons,  may,  by  petition,  apply  to  the  superior  court  of  the 
county,'  etc. 

"In  the  case  at  bar  the  defendant  has  not  cut  any  ditch 
upon  the  lands  of  the  plaintiff,  nor  does  she  wish  to  do  so. 
She  has  simply,  by  means  of  her  own  ditches,  turned  into  a 
natural  watercourse  upon  her  own  land  increased  and  ac- 
celerated but  undiverted  waters.  The  rules  governing  natoral 
and  artificial  watercourses  as  outlets  through  the  lands  of 
another  are  essentially  different — ^this  opinion  dealing  ex- 
clusively with  the  former." 

In  Famham  on  Waters  and  Water  Bights,  section  889d,  it 
is  said:  ''The  question  of  the  right  to  ^'^'^  obstruct  a  natural 
drainage  channel  has  been  needlessly  complicated  with  the 
further  question  whether  or  not  a  watercourse  existed.  The 
rules  with  respect  to  watercourses  form  a  distinct  class  by 
themselves,  and  were  formulated  to  conserve  the  interests  of 
the  riparian  owners.  On  the  other  hand,  the  question  of 
drainage  involves,  not  only  the  welfare  of  the  individual  land 
owner,  but  also  that  of  the  community  in  so  far  as  its  health- 
fulness  and  prosperity  depend  upon  relieving  land  of  stagnant 
water  and  improving  its  productiveness.  Before  num  owned 
any  parcel  of  land  nature  had  impressed  upon  it  certain 
characteristics.  So  far  as  these  can  be  changed  without  inter- 
fering with  the  use  or  enjoyment  of  neighboring  property, 
they  may  be  changed  at  will.  But  so  far  as  one  parcel  has 
been  subjected  by  nature  to  a  servitude  in  favor  of  an  adjoin- 
ing parcel,  the  enjoyment  of  which  will  be  materially  injured 
by  destroying  the  servitude,  it  would  seem  that  the  rule  by 
which  a  purchaser  of  property  is  bound  by  its  condition  when 
he  acquires  title  would  prevent  the  destruction  of  such 
servitude.  In  order  to  be  within  the  operation  of  this  rule, 
the  servitude  must  be  clearly  and  permanently  impressed  upon 
the  property  so  as  to  be  plainly  visible  to  the  intending  pur- 
chaser.   Under  this  rule,  the  great  weight  of  authority  is  in 
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favor  of  the  proposition  that  a  lower  proprietor  cannot  place 
any  obstruction  in  an  obvious  drainage  channel  which  has 
been  formed  by  nature  and  carries  the  water  from  a  higher 
to  a  lower  estate.  Some  courts  have  reached  the  same  result 
by  holding  that  channels  formed  by  surface  water  might  be 
watercourses,  and  have  applied  to  them  the  rule  governing  the 
obstruction  of  such  courses,  and  in  some  ^''^  cases  there  is  no 
doubt  that  channels  which  now  carry  merely  surface  water 
were  once  living  streams.  When  the  country  was  covered  with 
forest,  so  that  the  ground  was  more  nearly  saturated  with 
water,  springs  came  to  the  surface  and  fed  streams  which 
flowed  more  or  less  constantly  down  these  channels;  but,  as 
the  land  was  cleared,  and  brought  under  cultivation,  the 
springs  gradually  losrt  their  strength,  and  finally  disappeared, 
so  that  the  channels  which  formerly  carried  the  streams  flow- 
ing from  them  now  receive  only  the  water  which  comes  from 
surface  drainage.  But  there  is  no  reason  why,  if  the  rule  of 
watercourses  rather  than  that  of  drainage  is  to  be  applied,  it 
should  not  be  applied  to  this  class  of  channels.  That  these 
drainage  channels  cannot  be  obstructed  is  supported  by  the 
great  weight  of  authority."  Many  cases  in  many  states  are 
there  cited,  and  he  then  says:  ''To  reach  their  conclusions, 
some  of  the  courts  above  named  have  attempted  to  show  that 
the  channels  in  which  the  water  was  running  were  water- 
courses, but  they  were  not  watercourses  within  the  rule  govern- 
ing riparian  rights;  and  the  attempt  to  demonstrate  the  ex- 
istence of  a  watercourse  was  made  necessary  by  the  disastrous 
effects  which  would  attend  the  opposite  holding.  In  fact, 
when  surface  water  has  united  to  form  a  stream,  the  effect  of 
damming  it  back  is  temporarily  as  bad  as  the  damming  back 
of  a  watercourse,  and  the  similarity  in  the  effect  absolutely 
demands  the  application  of  the  same  rule  to  each.  And,  in 
order  to  do  so,  the  courts  which  have  not  perceived  the  full 
meaning  of  the  civil-law  rule  as  to  drainage  have  attempted 
the  makeshift  of  bringing  the  particular  stream  within  the 
rule  governing  the  stoppage  of  watercourses  *''®  by  showing 
that  they  were  in  fact  such,  whereas  the  only  similarity  was 
in  the  result  of  stopping  a  present  flow." 

The  learned  author  then,  after  having  noticed  a  number 
of  cases  in  which  he  points  out  wherein  they  have  misappre- 
hended the  common-law  rule,  says:  **This  conflict  in  opinion 
arises  in  most  cases  out  of  a  failure  to  understand  the  civil- 
law  rule,  and  in  attempting  to  determine  drainage  rights  by 
the  rules  applicable  to  watercourses.  As  has  been  seen,  the 
«ivil-law  rule  is  merely  that  when  the  water  has  its  course 
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r^^ated  from  one  ground  to  another— that  is,  when  it  has 
taken  a  definite  coarse  in  a  definite  channel — ^it  cannot  be 
stopped  up.  Practically  all  the  courts,  except  the  sapreme 
court  of  the  United  States  and  the  courts  of  Indiana,  New 
Yorky  Missouri,  Wisconsin,  and  the  lower  courts  of  New 
Jersey,  agree  in  this  rule,  but,  in  applying  it,  they  differ 
somewhat  in  their  conclusions^  the  difference  depending 
largely  upon  how  far  each  court  has  embraced  the  idea  that 
a  watercourse  must  in  fact  exist  before  the  rule  oan  be 
applied.  As  will  be  seen  in  the  succeeding  sections,  there  is 
no  right  anywhere  to  the  continued  flow  of  water  which  has 
not  taken  a  definite  course,  but  which  spreads  out  over  the 
surface  of  the  ground.  And  if  the  courts  would  recognise 
the  fact  that  the  right  to  the  flow  of  the  water  which  has 
taken  a  definite  course  is  a  rule  of  drainage,  and  not  of 
watercourses,  most  of  the  difficulty  which  they  have  ex- 
perienced would  disappear.  The  rule  of  drainage  applies  if 
the  water  has  taken  a  definite  course,  although  the  flow  is 
not  strong  enough  to  cut  the  sod  or  form  a  trench  in  the 
soil;  it  is  enough  that  a  natural  depression  forms  a  channel 
for  the  stream." 

*®^  In  a  monographic  note  to  Mizell  v.  McGtowan,  129  N.  C. 
93,  85  Am.  St.  Rep.  705,  39  N.  E.  729,  Judge  Freeman  cites 
many  cases  supporting  the  propositions  as  above  stated,  and 
on  page  734  says:  ''While  the  right  to  greatly  increase  the 
volume  and  accelerate  the  flow  of  a  stream  by  draining  into 
it  large  quantities  of  surface  water  is  recognized,  it  seems 
not  to  be  clear  whether  such  a  right  prevails,  when  the 
natural  drainage  channel  is  not  a  stream  or  watercourse,  but 
is,  nevertheless,  a  well-defined  channel."  And  at  the  bottom 
of  the  same  page  he  states  his  own  conclusion  from  the 
authorities,  as  follows:  ''We  believe  that  a  land  owner  should 
be  permitted  to  make  use  of  a  natural  drainage  channel,  run- 
ning through  his  land,  and  over  that  of  another,  although  the 
flow  of  surface  water  is  greatly  accelerated,  and  its  volume 
increased,  if  such  use  is  a  reasonable  one,  even  if  the  channel 
is  not  technically  a  watercourse."  As  a  matter  of  precaution. 
it  may  be  proper  to  call  attention  to  the  fact  that  the  rule 
is  not  always  applied  in  the  case  of  city  lots  (Famham. 
section  889e) ,  and  that  the  rule  respecting  the  flow  of  surface 
water  does  not  apply  to  the  overflow  of  rivers:  Crawford  v. 
Bambo,  44  Ohio  St.  279,  7  N.  E.  429. 

Many  cases  are  cited  by  Mr.  Famham  and  by  Judge  Free- 
man  in  support  of  their  conclusion.  The  law  in  this  state  is 
in  harmony  with  the  cases  that  have  been  quoted  from  at 
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sneh  length,  and  they  have  been  quoted  from  at  anch  great 
length  only  becanse  of  the  importance  of  the  qnestion  pre- 
sented and  because  of  the  seeming  difficulty  many  times  in 
applying  the  law  to  the  facts. 

Blue  V.  Wentz,  54  Ohio  St.  247,  43  N.  E.  493,  decided  in 
1896,  was  an  action  to  enjoin  the  collection  ^^  of  assess- 
ments for  the  construction  of  a  ditch.  It  was  held:  1. 
''Where  the  lands  of  an  owner,  by  reason  of  their  situation, 
are  provided  with  sufficient  natural  drainage,  they  are  not 
liable  for  the  costs  and  expense  of  a  ditch  necessary  for  the 
drainage  of  other  lands,  simply  for  the  reason  that  the  surface 
water  of  his  lands  naturally  drain  therefrom  to  and  upon  the 
lands  requiring  artificial  drainage.  2.  A  lower  tenement  is 
under  a  natural  servitude  to  a  higher  one  to  receive  from  it 
all  the  surface  water,  accumulating  from  falling  rains  and 
melting  snows,  or  from  natural  springs,  that  naturally  flow 
from  it  to  and  upon  the  lower  one.  This  advantage  of  the 
bigher  tenement  is  a  part  of  the  property  of  the  owner  in  it, 
and  he  is  not  indebted  to  the  lower  tenement  therefor.  3.  In 
making  an  assessment  on  lands,  benefited  by  artificial  drain- 
age, the  extent  of  their  watershed  is  not  the  proper  rule,  but 
the  amount  of  surface  water  for  which  artificial  drainage  is 
required  to  make  them  cultivable,  and  the  benefits  that  will 
accrue  to  the  lands  from  such  drainage.  However  much 
water  may  fall  on  them  or  arise  from  natural  springs,  if,  by 
reason  of  their  situation,  they  have  adequate  natural  drain- 
age therefor,  they  are  not  liable  for  the  cost  of  artificial 
drainage  to  other  lands."  In  the  opinion,  by  Minshall,  J., 
it  is  said:  ''An  assessment  on  lands  presupposes  some  special 
benefit  to  the  lands  to  be  assessed,  derived  from  the  improve- 
ment for  which  the  assessment  is  made.  When,  in  the  nature 
of  things,  there  can  be  no  special  benefit  to  the  lands  from 
the  proposed  improvement,  an  assessment  made  on  them  for 
any  part  of  the  cost  of  the  improvement  would  be  a  simple 
taking  of  the  property  of  one  person  for  the  benefit  of  an- 
other; ^^^  and  the  assessment  would  be  void It  is  a 

principle  of  property  well  recognized  in  many  of  the  states, 
and  particularly  in  Ohio,  that,  where  lands  are  situated  as 
above  supposed,  the  lower  tenement  is  under  what  is  called 
a  natural  servitude  to  receive  such,  waters  as  flow  to  and  upon 
it  from  a  higher  one,  provided  the  industry  of  man  has  not 
been  used  to  create  the  servitude.  The  right  which  the  higher 
tenement  has  to  require  the  lower  one  to  receive  from  it  the 
surface  water  that  naturally  drains  to  and  .upon  it  is  a  right 
incident  to  the  higher  tenement,  and  a  part  of  the  property 
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of  the  owner  in  it It  ia  then  apparent  that  tlie  pro- 
posed assessments  upon  the  lands  of  the  plaintiffs  in  this 
case  cannot  be  sustained.  To  do  so  would  be  to  compel  the 
plaintifEs  to  pay  for  that  which  they  possess  as  a  part  of 
their  property  in  their  lands — ^the  right  to  require  the  lands 
on  and  along  the  swale  to  be  servient  to  their  lands  for  the 
purpose  of  surface  and  other  natural  drainage;  and  for  the 
enjoyment  of  this  right,  incident  to  their  lands,  they  cannot 
be  assessed." 

After  the  above  decision  the  General  Assembly,  in  Apnl, 
1900,  incorporated  the  principle  there  announced  in  the  Re- 
vised   Statutes.     Section    4448,    Revised    Statutes    (title    6, 

Drainage"),  was  amended  by  adding  thereto  the  following: 

The  words  'according  to  the  benefits'  used  in  this  chapter 
in  directing  boards  of  county  commissioners  to  assess  lands 
for  ditches  and  in  directing  engineers  to  report  assessments 
for  the  same  shall  not  be  held  to  authorize  any  assessments 
for  benefits  conferred  upon  lands  by  nature  nor  the  right  of 
easement  of  the  owners  of  superincumbent  lands  to  pass  the 
water  therefrom  through  natural  watercourses."  *®*  The 
decision  of  the  circuit  court  is  contrary  to  both  Blue  v.  Wentz, 
54  Ohio  St.  247,  43  N.  E.  493,  and  the  statute. 

There  is  no  finding  of  facts  so  that  judgment  on  the  naeritB 
cannot  be  entered  here,  and  the  judgment  is  reversed  and  the 
cause  remanded  to  the  circuit  court  for  further  proceeding. 

Crew,  C.  J.,  Spear,  Davis  and  Shauck,  JJ.,  concur. 
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A  Land  Otoner  may  Drain  Surface  Water  into  a  8tx«am  or  natural 
watercourse  and  thereby  increase  its  volume  without  subjecting 
himself  to  liability  for  damages  suffered  by  lower  proprietors:  See 
the  note  to  Mizell  v.  McGowan,  85  Am.  St.  Bep.  733;  Baldwin  v. 
Ohio  Township,  70  Kan.  102,  109  Am.  St.  Rep.  414.  And  the  gen- 
eral rule  is,  that  a  land  owner  in  improving  his  property  nu^y  ac- 
celerate the  flow  of  surface  water  from  his  premises  to  those  of  his 
neighbor,  without  becoming  liable  for  the  results,  if  he  does  only 
what  is  necessary  to  accomplish  the  improvement  and  is  not  negli- 
gent in  doing  it:  Ginter  v.  St.  Mark's  Church,  95  Minn.  14,  111  Am. 
St.  Bep.  438.  See,  also,  Greenwood  v.  Southern  By.  Co.,  144  N.  C. 
446,  119  Am.  St.  Bep.  967;  Elser  v.  Village  of  Gross  Point,  223 
lU.  230,  114  Am,  St.  Bep.  326;  Harvey  v.  Mason  City  etc.  K.  B 
Oo.,  129  Iowa,  465,  113  Am.  St.  Bep.  483;  Uhl  v.  Ohio  Biver  B.  B.  Co., 
56  W.  Va.  495,  107  Am.  St.  Bep.  968.  Thus  he  may  fill  up  pools  and 
sag-holes  on  his  land:  Launstein  v.  Launstein,  150  Mich.  524,  121 
Am.  St.  Bep.  635.  And  he  may  deepen  the  depression  in  the  rim 
of  a  natural  basin  on  his  land,  through  which  the  water  natoxaUy 
passes  upon  the  land  of  his  neighbor,  so  as  to  entirely  drain  the 
basin  and  discharge  upon  the  servient  estate  large  quantities  of 
water  which  otherwise  would  never  have  reached  it:  Fenton  etc. 
B.  B.  Co.  V.  Adams,  221  111.  201,  112  Am.  St.  Bep.  171. 

Assessments  to  Pay  the  Expense  of  Draining  Wet  Lands  may  ba 
levied  whenever  the  drainage  will  promote  public  good:   2igler  t. 
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IfengM^  121  Ind.  90,  16  Am.  St.  Bep.  367.  See,  tlsOi  Elmore  v. 
Drainage  Commrs.,  135  111.  269,  25  Am.  St.  Rep.  363:  HuBtOD  y.  Trib- 
betts,  171  111.  547,  63  Am.  St.  Bep.  275$  Beebe  v.  Magoun^  122  Iowa, 
94,  101  Am.  St.  Bep.  259. 


CINCINNATI,   HAMILTON  AND   DAYTON  RAILWAY 

COMPANY  V.  FRYE. 

[80  Ohio  St.  289,  88  N.  E.  642.] 

JUBY  TBIAL — Oonfllcting  InstrncUoiiB. — Where  of  two  in- 
stnxetions  one  is  substantiallj  correct  as  far  as  it  goes,  but  is  im- 
pliedly contradicted  by  the  other  on  the  same  subject,  the  appel- 
late eourt  cannot  assume  that  the  jury  selected  the  first  as  cor- 
rect and  disregarded  the  other,  and  prejudice  will  be  presumed. 
(By  the  editor.)     (p.  711.) 

MA8TEB  AND  8EBVANT,  Dnty  to  Furnish  Safe  Place  in 
Wblcb  to  Work,  Whether  Absolute. — In  an  action  by  an  employ^ 
against  his  employer  to  recover  damages  for  personal  injuries,  an 
instmetion  that  the  employer  owed  to  his  employ^  the  duty  to 
provide  him  a  reasonably  safe  place  in  which  to  work  is  erroneous, 
in  that  it  imposes  upon  the  employer  a  higher  degree  of  care  than 
the  law  requires  or  exacts  of  him.  The  employer  is  not  an  insurer 
or  guarantor  of  the  absolute  safety  of  the  place  of  work,  but  the 
limit  of  his  obligation  and  duty  in  that  behalf  is  to  exercise  rea- 
sonable and  ordinary  care,  having  due  regard  to  the  hazards  of  the 
service,  to  provide  his  employ^  with  a  safe  place  in  which  to  per- 
form his  work.     (p.  711.) 

EVIDEKOE — ^Burden  of  Proof,  Instruction  Begarding,  When 
Erroneous. — In  civil  cases  the  jury  deals  only  with  probabilities,  and 
the  burden  of  proof  is  ordinarily  carried  by  a  preponderance  of  the 
evidence;  hence,  an  instruction  that  the  jury  must  be  satisfied  by 
a  preponderance  of  the  evidence  of  the  truth  of  a  fact  in  issue  is 
misleading  and  erroneous,     (pp.  713,  714.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Edward  Colston,  F.  W.  Stevens,  W.  D.  Corn,  I.  R.  Longs- 
worth  and  Seiders  &  Cunningham,  for  the  plaintiff  in  error. 

W.  H.  Leete  and  D.  C.  Henderson,  for  the  defendant  in 
error. 

*••  CREW,  C.  J.  The  grounds  of  error  assigned  and 
relied  upon  by  plaintiff  in  error  in  this  case  are :  1.  That  the 
court  of  common  pleas  erred  in  its  instructions  to  the  jury 
respecting  the  duty  of  the  defendant  railway  company  in 
the  matter  of  furnishing  the  plaintiff  a  safe  place  to  work,  by 
placing  upon  said  company  a  greater  obligation  and  higher 
degree  of  care  in  that  behalf  than  the  law  requires.  2.  That 
the  trial  court  erred  in  the  instruction  given  as  to  the 
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quantum  and  degree  of  proof  necessary  to  sustain  the  de- 
fense of  contributory  negligence.  Under  the  fibrst  of  the 
above  assignments  of  error  the  following  portions  or  para- 
graphs of  the  charge  of  the  trial  court  are,  among  others, 
objected  to  by  plaintiff  in  error  and  claimed  to  be  erroneous, 
as  incorrectly  stating  the  rule  as  to  the  degree  of  care  re- 
quired of  the  master  in  providing  the  employ^  with  a  safe 
place  in  which  to  work,  namely: 

**The  defendant,  having  the  control  of  said  track,  owed  it 
as  a  duty  to  the  plaintiff  to  keep  the  same  in  reasonably  safe 
condition  for  its  use  for  the  purpose  that  such  a  track  was 
intended,  and  in  the  manner  it  was  intended  to  be  used;  and 
if  the  defendant  did  or  omitted  to  do  anything  which  would 
result  in  making  that  track  unsafe  for  such  use,  and  the 
plaintiff,  without  fault  on  his  part,  directly  and  proxiniately, 
by  reason  of  such  unsafe  condition  of  said  track,  was  injured, 
the  defendant  would  be  liable,  unless  such  condition  ^'^^  grew 
out  of,  or  was  directly  the  result  of,  the  negligence  of  some 
fellow-servant  of  the  plaintiff." 

**In  the  event  you  find  the  defendant  was  negligent  .... 
in  failing  to  provide  a  reasonably  safe  place  for  the  plaintiff 
to  work,  ....  and  that  the  plaintiff  himself  at  the  time  of 
the  injury  was  not  guilty  of  any  negligence  on  his  part  which 
directly  and  proximately  contributed  to  the  injuiy,  then  the 
plaintiff  may  recover,  and  the  burden  is  upon  the  plaintiff. 
as  1  have  before  indicated,  to  make  out  these  acts  of  negli- 
gence on  the  part  of  the  defendant  and  the  fact  that  they 
proximately  resulted  in  hia  injury." 

''In  short,  the  rule  is  this:  the  defendant  company  owed 
the  plaintiff  the  duty  of  keeping  that  track  at  that  point  in 
a  reasonably  safe  condition  for  use  for  the  purposes  it  was 
intended  for;  and  if  it  failed  to  do  this,  it  was  negligent; 
and  if  the  plaintiff's  injury  was  directly  and  proxiniately 
<3aused  by  this  negligence,  he  can  recover,  unless  he  himself 
was  not  in  the  exercise  of  ordinary  care  for  his  own  safety 
which  directly  and  proximately  contributed  to  his  own  in- 
junr." 

In  our  judgment  the  rule  thus  given  to  the  jury  fop  ita 
guidance  in  determining  the  nature  and  extent  of  the  duty 
which  the  defendant  railway  company  owed  to  the  plaintiff 
is,  under  all  the  authorities,  clearly  a  misleading  and  in- 
correct statement  of  the  legal  measure  of  the  master's  duty 
in  this  case,  and  therefore  was  both  erroneous  and  prejudicial 
And  the  vice  of  this  instruction  was  not  extracted,  or  its 
prejudicial  effect  in  this  case  cured,  by  reason  of  the  court 
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having  at  one  time  earlier  in  the  charge  stated  the  rale  to  be 
that:  ''The  defendant  owed  to  the  plaintiff  the  duty  of  using 
ordinary  care  in  providing  him  a  reasonably  safe  place  to 
work,"  which  statement  *®®  was  immediately  followed  by 
and  coupled  with  the  further  statement  that:  "The  plaintiff 
had  a  right  to  rely  upon  the  performance  by  the  defendant 
of  its  duty  to  furnish  him  a  reaaonably  safe  place  to  work." 
The  most  that  can  be  claimed  for  the  first  paragraph  of  the 
instruction  last  above  quoted  is  that  the  same  is  a  substan- 
tially correct  statement  of  the  rule  so  far  as  it  goes,  and  is 
impliedly  contradictory  of  the  particular  instructions  herein 
complained  of  on  the  same  subject.  Which  of  these  instruc- 
tions the  jury  followed  in  this  case  it  is  impossible  to  say, 
and  this  court  cannot  assume  that  the  jury  selected  the  one 
statement  of  the  rule  which  was  substantially  correct,  and 
rejected  and  disregarded  the  other  statements  of  it  which 
were  clearly  erroneous.  Hence,  the  instructions  challenged 
being  manifestly  erroneous  as  to  a  material  matter,  prejudice 
will  be  presumed,  and  the  rule  that  error  without  prejudice 
is  not  ground  for  reversal  can  have  no  application  in  the 
present  case.  The  jury  in  this  case,  by  the  instructions  com- 
plained of,  was  in  effect  told  that  the  duty  of  the  railway 
company  to  keep  its  track  in  reasonably  safe  condition  was 
an  absolute  duty  which  the  company  owed  to  the  plaintiff. 
Under  such  instructions,  notwithstanding  the  company  may 
have  exercised  due  and  reasonable  care  to  have  its  track,  at 
the  point  of  accident,  in  reasonably  safe  condition  for  the 
purpose  for  which  it  was  then  being  used,  yet,  if  the  accident 
occurred  by  reason  of  said  track  being  then  in  unsafe  con- 
dition at  that  point,  the  company  would  still  be  liable,  not- 
withstanding its  vigilance,  and  its  exercise  of  reasonable  care. 
Such,  we  think,  is  not  the  correct  rule  of  law,  as  it  places 
upon  the  company  a  different  obligation,  and  imposes  upon 
it  a  higher  degree  of  care,  ttom  that  which  the  law  ^^  exacts 
or  requires.  The  extent  of  the  master's  duty  is  to  exercise 
reasonable  and  ordinary  care,  having  due  regard  to  the 
hazards  of  the  service,  to  provide  his  employ6  a  safe  place 
in  which  to  work.  He  is  not  an  insurer  or  guarantor  of  the 
safety  of  such  place,  and  the  limit  of  his  duty  and  obligation 
in  this  behalf  is  to  exercise  reasonable  and  ordinary  care  to 
see  that  his  employ6  is  provided  with  a  safe  place  in  which  to 
perform  his  work,  and  whether  the  master  is  guilty  of  negli- 
gence in  a  particular  case  must  be  determined,  not  from  the 
condition  of  the  place  of  work,  but  from  the  care  used  by 
him  in  providing  and  maintaining  such  place.    The  diatinction 
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or  difference  between  the  duty  to  fnmisli  a  reaaonab^ 
place,  and  the  duty  to  use  reasonable  and  ordinary  eare  to 
furnish  such  place,  is  too  obyious  to  require  diseussioii,  and 
while  in  judicial  opinions  of  this  and  other  courts  this  dis- 
tinction may  not  at  all  times  have  been  kept  in  -view  and 
clearly  expressed,  yet,  after  careful  examination  of  the 
authorities  upon  this  subject,  we  are  led  to  conclude,  and  we 
believe,  that  nowhere  has  it  been  intended  to  hold  that  the 
law  imposes  upon  the  master  the  absolute  duty  to  fumiah  to 
his  employ^  a  safe  place  to  work.  It  follows  that  the  instme- 
tions  as  given  by  the  court  of  common  pleas  in  this  case, 
touching  the  duty  of  the  railway  company  in  this  respect, 
were  misleading,  erroneous  and  prejudicial.  Instructions  of 
the  character  of  those  now  under  review  were  considered  and 
held  to  be  erroneous  in  Chicago  etc.  B.  R.  Ck>.  v.  Merckes,. 
36  111.  App.  195;  Pearon  v.  Mullins,  35  Mont  232,  88  Pac 
794 ;  Hughley  v.  City  of  Wabasha,  69  Minn.  245,  72  N.  W.  78 ; 
Armour  &  Co.  v.  Russell,  144  Fed.  614,  75  C.  C.  A.  416,  6  K 
R.  A.,  N.  S.,  602 ;  Conway  v.  Illinois  Cent.  R.  R.  Co.,  50  Iowa, 
465;  Waba^  R.  R.  Co.  v.  Farrell,  79  lU.  ^^  App.  508; 
Louisville  etc.  R.  R.  Co.  v.  Mounce's  Admr.,  24  Ky.  Law  Bep. 
1378,  71  S.  W.  518. 

2.  It  is  also  urged  by  plaintiff  in  error,  as  ground  of  re- 
versal in  this  case,  that  the  trial  court  erred  in  its  instruction 
as  to  the  quantum  of  evidence  necessary  to  sustain  the  de- 
fense of  contributory  negligence.  Upon  tiiis  subject  the  court 
instructed  the  jury  as  follows:  ''So  far  as  this  affimiative 
defense  by  the  defendant  is  concerned,  the  burden  of  proof 
to  establish  it  by  a  preponderance  of  the  evidence  is  upon 
the  defendant;  and,  in  the  event  you  find  the  plaintiff  has 
made  out  the  truth  of  his  charge  of  negligence  against  the 
defendant,  he  would  be  entitled  to  recover  a  verdict  at  your 
hands,  unless  the  defendant  has  so  made  out  the  truth  of  its 
affirmative  defense  wherein  it  charges  the  plaintiff  with  n^Ii- 
gence  by  reason  of  which  he  was  injured  and  his  injuries  weie 
aggravated,  and,  if  the  defendant  has  satisfied  your  minds 
by  a  preponderance  of  the  evidence  that  notwithstanding  the 
alleged  negligence  of  the  defendant  the  plaintiff  was  guilty 
of  negligence  which  contributed  directly  and  proximately,. 
together  with  the  alleged  negligence  of  the  defendant,  to  pro- 
duce this  injury,  the  plaintiff  cannot  recover."  Attention 
and  obedience  to  the  language  of  this  instruction  would  not 
permit  the  jury  to  determine  the  issue  of  contributoiy  negli- 
gence in  this  ease,  upon  a  mere  preponderance  of  the  evidence, 
yet  this  measure  of  proof,  in  this  character  of  case,  is  all  the 
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law  demands  or  requires.  By  this  instruction  the  jury  was 
told,  not  only  that  the  burden  of  proof  was  on  the  defendant 
to  establish  its  afiSrmatiye  defense  of  contributory  negligence 
by  a  preponderance  of  the  evidence,  but  that  if  the  defendant 
was  negligent  as  charged,  then  plaintiff  was  entitled  to  a 
verdict  ^^  '' unless  the  defendant  has  so  made  out  the  truth 
of  its  afiSrmatiye  defense."  And  the  jury  was  thereby  fur- 
ther told  and  instructed  that  such  affirmative  defense  was 
80  made  out,  ''If  the  defendant  has  satisfied  your  minds  by 
a  preponderance  of  the  evidence  ....  that  the  plaintiff  was 
guilty  of  negligence  which  contributed  directly  and  proxi- 
mately, together  with  the  alleged  negligence  of  the  defendant, 
to  produce  this  injury."  This  instruction,  therefore,  in  effect 
imposed  upon  defendant  the  requirement — ^if  it  would  make 
available  the  defense  of  contributory  negligence — that  it 
establish  by  a  preponderance  of  the  evidence  the  truth  of  such 
defense  to  the  satisfaction  of  the  jury.  This  was  to  place 
upon  the  defendant  the  obligation  and  burden  of  producing 
or  furnishing  a  higher  degree  of  proof  than  the  law  demands 
or  exacts,  and  was  therefore  erroneous.  In  Davis  v.  Quar- 
nieri,  45  Ohio  St.  470,  4  Am.  St.  Rep.  548,  15  N.  E.  350,  this 
court,  in  the  eighth  paragraph  of  the  eyllabus,  declares  the 
law  to  be  that:  "In  the  trial  of  a  civil  action  where  the  pre- 
ponderance of  the  proof  is  to  determine  the  issues,  the  court 
or  jury  deals  simply  with  the  probabilities  in  the  case."  And 
in  the  opinion,  at  page  490,  Owen,  C.  J.,  says:  "It  is  not 
necessary  to  the  determination  of  the  issues  in  a  civil  case 
(with  very  few  exceptions,  of  which  the  present  is  not  one), 
that  the  triers  should  believe  the  existence  of  any  material 
fact,  but  that  the  probabilities,  when  weighed  by  them,  pre- 
ponderate in  favor  of  the  fact  which  they  find  to  be  estab- 
lished by  the  proof."  While  in  the  present  case  the 
instruction  given  by  the  court  of  common  pleas  touching  the 
issue  of  contributory  negligence  is  admitted  by  counsel  for 
defendant  in  error  to  be  objectionable,  it  is  claimed  on 
authority  of  Kelch  v.  State,  55  Ohio  St.  146,  60  Am.  St.  Rep. 
680,  45  N.  E.  6,  39  L.  R.  A.  737,  that  such  instruction  is  not 
*®*  erroneous,  this  claim  of  counsel  being  predicated  wholly 
upon  certain  language  or  statements  found  in  the  opinion. 
The  third  paragraph  of  the  syllabus  in  that  case  is  as  follows: 
"An  instruction  given  to  the  jury  in  such  case  to  the  effect 
that  the  evidence  introduced  to  establish  insanity  is  not  'suffi- 
cient if  it  merely  show  it  to  have  been  probable.  The  proof 
must  be  such  as  to  overcome  the  legal  presumption  of  sanity ; 
it  must  satisfy  you  he  is  insane  ' — ^requires  of  the  defendant 
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more  than  a  preponderance  of  the  evidence  to  maintain  this 
defense,  and  is  therefore  erroneous.''  Without  here  quoting 
what  was  said  by  the  learned  judge  who  wrote  the  opinion 
in  that  case  in  discussing  the  charge  then  under  consideration^ 
we  think  it  enough  to  say,  that  if  the  opinion  in  that  ease 
can  properly  be  said  to  countenance  the  correctness  of  the 
instruction  here  under  review,  then  such  opinion  was  im- 
pliedly overruled  by  this  court  in  the  case  of  Baltimore  & 
Ohio  E.  E.  Co.  V.  Linn,  77  Ohio  St.  615,  84  N.  E.  1125,  in 
which  latter  case  this  court  reversed  the  judgment  of  the 
circuit  court  of  Holmes  county,  stating  as  one  of  the  grounds 
of  reversal  that  "Said  circuit  court  erred  in  not  reversing 
the  judgment  of  the  court  of  common  pleas  for  error  in  in- 
structing the  jury  that  the  defense  of  contributory  negligence 
must  be  proven  by  defendant  to  the  satisfaction  of  the  jury 
by  a  preponderance  of  the  evidence.'* 

In  the  case  of  Toledo  &  Ohio  Cent.  Ey.  Co.  v.  Wren,  78 
Ohio  St.  137,  84  N.  E.  785,  cited  by  counsel  for  defendant  in 
error,  the  question  here  presented  was  neither  called  to  nor 
urged  upon  the  attention  of  the  court.  In  that  case  no  ob- 
jection whatever  was  made  to  the  form  of  the  instruction  re- 
quested, and  the  only  question  considered  and  determined  by 
the  court  in  connection  with  said  ^^^  instruction  was  whether, 
under  the  issues  and  evidence,  the  matter  contained  in  said 
requested  instruction  was  relevant  and  pertinent,  and  should 
have  been  submitted  to  the  jury.  That  it  is  error  in  a  civil 
case,  of  the  character  of  the  one  at  bar,  to  instruct  the  jury 
that  the  party  having  the  burden  of  proof  must  furnish,  evi- 
dence which  will  satisfy  the  jury  has  been  so  often  held,  and 
such  instructions  have  been  so  frequently  condemned,  that 
there  is  longer  little,  if  any,  excuse  for  the  giving  of  such 
an  instruction.  The  judgment  of  the  circuit  court  will  be 
reversed,  and  this  case  will  be  remanded  to  the  court  of 
common  pleas  for  a  new  trial. 

Judgment  reversed  and  cause  remanded. 

Summers,  Spear,  Davis  and  Shauck,  JJ.,  concur. 


It  is  the  Duty  of  an  Employer  to  Furnish  Eis  Employes  with  a 
Bonably  Bafe  place  in  which  to  work.  This  duty  is  a  contixiiiiiig  one 
which  the  employ^  has  the  right  te  assume  has  been  and  is  being 
performed.  Moreover,  the  duty  is  absolute  and  cannot  be  delegated 
By  the  employer  so  as  to  escape  responsibility  for  its  performanee: 
Bemheimer  Brothers  v.  Bager,  108  Md.  551,  129  Am.  St.  Bep.  45S, 
and  cases  cited  in  the  cross-reference  note  thereto.  But  the  em- 
ployer is  not  an  insurer  or  guarantor  of  safety;  the  measure  of  his 
duty  is  ordinary  care,  having  regard  to  the  dangerous  character  of 
the  work:  See  the  note  to  Houston  etc  By.  Co.  v.  Da  Walt.  97  Am 
St.  Bep.  886. 
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McGORRAT  v.  SUTTER. 

[80  Ohio  St.  400,  89  K.  E.  10.] 

APPEAL  AND  EBSOR---Moda  of  QaaBtionlng  Order  Beqnir- 
ing  Witness  to  Answer  Alleged  Incriminatory  Qaestionsw — If  a  wit- 
Bess  el&ims  that  qaestions  are  incTiimiiatorj  in  character  and  that 
her  answer  thereto  will  tend  to  incriminate  her,  and  desires  the 
judgment  of  the  reviewing  conrt  either  with  respect  to  the  suffi- 
eiency  of  the  facts  upon  which  the  trial  judge  founded  his  conclu- 
sion or  as  to  the  propriety  of  the  mode  to  which  he  resorted  to 
ascertain  the  facts,  she  should  take  a  bill  of  exceptions  presenting 
the  grounds  of  her  complaint  as  a  predicate  of  proceedings  in  er- 
ror to  o]»tain  an  order  of.  reversal.     (By  the  editor.)     (p.  71C.) 

HABEAS  COBFUS  to  Assail  Ck>nmiitment  for  Befnsal  of  Wit- 
ness to  Answer  Questions* — A  resort  to  a  suit  in  habeas  corpus  by 
a  witness  who  has  been  committed  to  jail  by  order  of  the  court  of 
common  pleas  for  refusing  to  testify  is  a  collateral  attack  upon  the 
order  of  commitment,  and  the  plaintiff  assumes  the  burden  of  show- 
ing that  it  is  void.     (p.  710.) 

WITN33SS,  Answer  of,  that  Testimony  will  be  Incriminatory 
— Oondnsiveness  of. — ^When  a  witness  refuses  to  answer  a  question 
propounded  to  him,  basing  his  refusal  upon  the  alleged  reason  that 
his  answer  would  incriminate  him,  his  answer  is  not  conclusive  with 
respect  to  the  incriminating  character  of  the  evidence  sought  to  be 
elicited,  and  he  may  be  required  to  answer,  if  by  any  inquiry  which 
does  not  invade  his  immunity  it  is  made  to  appear  to  the  trial 
judge  that  his  answer  would  not  have  the  tendency  claimed  by  him. 
(pp.  716-719.) 

(Syllabi  by  the  court  except  where  stated  to  be  by  the  editor.) 

Habeas  corpus  to  relieve  from  imprisonment  Addie  Sutter. 
She  was  called  as  a  witness  on  the  trial  of  Norman  M.  Oeer, 
charged  with  having  procured  a  criminal  abortion  upon  her. 
She  refused  to  answer  the  questions  propounded  to  her,  stat- 
ing that  her  answer  would  tend  to  incriminate  her.  An 
inquiry  then  took  place  in  the  trial  court,  which,  reaching  the 
conclusion  that  her  claim  was  not  made  in  good  faith,  ordered 
her  to  answer  the  questions,  and  on  her  further  refusal,  com- 
mitted her  for  contempt.  The  questions  which  she  thus  re- 
fused to  answer  were:  "What,  if  anything,  did  you  say  to 
him,  or  he  say  to  yout"  and,  **Did  the  doctor  administer  to 
you  any  treatment  in  July  of  this  year,  in  his  oflSce  at  the 
time  you  testified  the  other  day  that  you  first  saw  himf 
The  court,  after  further  examining  the  witness,  found  that 
the  questions  were  pertinent,  that  her  refusal  to  answer  was 
not  in  good  faith,  and  that  she  could  answer  each  question 
without  incriminating  herself  or  tending  to  criminate  her. 
In  the  circuit  court,  after  a  hearing  in  habeas  corpus,  the 
sherifiE  was  ordered  to  release  her  from  custody,  and  a  petition 
in  error  was  prosecuted  to  revise  that  order. 
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S.  V.  McMahon,  prosecuting  attorney,  and  William  A. 
Carey,  assistant  prosecuting  attorney,  for  the  plaintiff  in 
error. 

0.  W.  Broadwell,  for  the  defendant  in  error. 

^^"^  SHAUCK,  J.  The  record  before  us  presents  no  ques- 
tion respecting  the  mode  of  inquiry  by  which  the  judge  of 
the  conmion  pleas  court  ascertained  the  ^^^  facts  upon  which 
he  concluded  that  the  answers  of  the  witness  to  the  questions 
propounded  to  her  would  not  tend  to  incriminate  her,  nor 
respecting  the  sufficiency  of  the  facts  upon  which  he  based 
that  conclusion.  Nor  was  any  such  subject  of  inquiry  pre- 
sented  to  the  circuit  court.  If  the  witness  d^red  the  judg- 
ment of  a  reviewing  court,  either  with  respect  to  the  suffi- 
ciency of  the  facts  upon  which  the  trial  judge  founded  his 
conclusion,  or  as  to  the  propriety  of  the  mode  to  which  he 
resorted  to  ascertain  such  facts,  it  would  have  been  competent 
for  her  to  take  a  bill  of  exceptions,  presenting  the  grounds 
of  her  complaint  as  the  predicate  of  a  petition  in  error  for 
the  reversal  of  the  order  of  commitment.  By  thus  directly 
attacking  the  order,  the  error  could  have  been  shown,  if  any 
had  intervened.  But  by  resorting  to  a  suit  in  habeas  corpus, 
she  has  elected  to  meet  the  presumption,  which  the  present 
record  does  not  exclude,  that  the  trial  court  regularly  and 
properly  exercised  whatever  authority  it  had  in  the  premises; 
and  she  has  assumed  the  burden  of  showing  that  the  order 
of  commitment  is  void,  because  the  court  was  without  authority 
to  make  it  in  view  of  her  claim  that  her  answers  to  the  ques- 
tions propounded  would  incriminate  her.  This  distinction 
results  obviously  from  the  essential  differences  between  a 
proceeding  in  error  and  a  suit  in  habeas  corpus.  It  was 
pointed  out  in  Ex  parte  McKnight,  48  Ohio  St  588,  28  N.  E. 
1034,  14  L.  R.  A.  128. 

We  do  not  suppose  that  this  distinction  has  been  overlooked, 
either  by  the  circuit  court  or  by  counsel  for  the  defendant  in 
error.  It  is  said  that  the  circuit  court  was  of  the  opinion 
that  the  witness  should  be  discharged  from  custody  because 
the  order  of  commitment  was  void,  the  trial  judge  being 
without  ^^  authority  to  make  it  That  conclusion  results, 
according  to  the  argument,  from  the  view  that  the  order 
shows  that  the  witness  refused  to  answer  upon  the  ground 
that  her  answers  would  incriminate  her,  and  that  her  answer 
was  conclusive  with  respect  to  their  incriminating  character. 
The  view  that  the  answer  of  the  witness  should  be  accepted 
as  conclusive  in  all  cases  is  not  supported  by  any  reason  pre- 
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sented  for  oar  consideration,  nor  can  it  be  reconciled  with  the 
generally  accepted  doctrine  upon  the  snbject.  It  is  said,  how- 
ever, that  it  is  not  only  justified,  but  required  by  the  decision 
of  this  court  in  Warner  v.  Lucas,  10  Ohio,  336.  That  case 
was  decided  and  reported  before  the  court  adopted  the  rule 
of  preparing  an  authorized  syllabus.  Two  editions  of  the 
tenth  volume  present  different  syllabi  of  the  case  cited,  and 
both  are  unsuccessful  attempts  of  the  reporter  to  state  the 
points  decided.  This  will  sufficiently  appear  from  a  brief 
analysis  of  the  case.  It  was  a  civil  action  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiff  in  consequence 
of  the  refusal  of  the  defendant  to  testify  when  called  as  a 
witness  in  a  former  action.  It  was  brought  under  favor  of  a 
statute  which  provided  that  there  should  be  such  liability  for 
willfully  refusing  to  testify.  It  does  not  appear  to  have  been 
thought  by  either  counsel  or  the  court  that  the  defendant  was 
liable  under  the  statute  for  exercising  a  legal  privilege  or 
insisting  upon  a  guaranteed  immunity.  The  precise  question 
presented  and  determined  is  plainly  suggested  by  the  error 
assigned.  Upon  the  trial  in  the  court  of  common  pleas  of  the 
action  for  damages,  the  plaintiff  proposed  to  show  what  were 
the  questions  which  the  defendant,  as  a  witness,  on  the 
former  trial  had  ^^^  refused  to  answer,  because,  as  he 
claimed,  the  answers  would  tend  to  incriminate  him,  and 
further,  to  show  that  his  answeis  thereto  could  not  have  the 
effect  which  he  claimed.  To  this  evidence  an  objection  was 
interposed  by  the  defendant  and  sustained  by  the  court. 
Whether  the  court  of  common  pleas  had  erred  in  sustaining 
this  objection  to  the  testimony,  thus  giving  final  effect  to  the 
claim  of  the  witness  instead  of  presenting  that  question  for 
determination  upon  the  trial  of  the  action  for  damages,  was 
the  only  question  presented  to  this  court.  The  court  con- 
cluded that  the  evidence  was  competent,  and  because  of  the 
error  of  the  trial  court  in  sustaining  the  objection  to  its 
introduction,  the  judgment  was  reversed.  As  this  court  de- 
cided only  that  in  that  case  the  claim  of  the  witness  was  not 
conclusive  with  respect  to  the  incriminating  character  of  the 
evidence  sought  to  be  elicited,  it  cannot  be  said  to  have  decided 
that  the  claim  of  the  witness  will  be  conclusive  in  any  case  in 
which  it  appears  to  be  ill-founded,  or  mflde  in  bad  faith  for 
the  purpose  of  defeating  the  administration  of  justice  in  the 
case  in  which  the  witness  is  called. 

Should  the  claim  of  the  witness  be  conclusive  in  a  case  of 
that  character?  The  answer  to  that  question  seems  to  be 
suggested  by  the  aphorism  that  the  law  regards  substance 
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rafher  than  forxiL  Throughout  the  seven  centuries  of  Magna 
Oharta,  prolific  source  of  the  provisions  of  the  chartera  of 
individual  right  which  we  call  constitutions,  there  iias  been 
in  England  and  here  a  i>ersistent  departure  from  the  practiee 
of  extorting  confessions  from  accused  persons;  not  because 
of  any  desire  that  the  guilty  should  escape  punishment,  but 
because  the  practice  is  believed  to  deny  to  innocence  its  proper 
**^  protection.  The  principle  finds. ezpresadon  in  our  Bill  of 
Bights  in  the  provision  that,  ''No  person  shall  be  compelled, 
in  any  criminal  case,  to  be  a  witness  against  himsdf."  To 
this  principle  we  logically  refer  the  immunity  of  a  witness 
from  giving  testimony  in  any  case  which  would  tend  to  in- 
criminate himself,  as  well  as  the  rule  that  in  order  that  a 
confession  by  an  accused  person  may  be  competent  evidence 
against  him,  it  must  be  voluntary.  The  significance  of  this  is, 
that  a  citizen  shall  not,  by  coercion  or  intimidation,  be  led  to 
render  aid  in  his  own  conviction  of  an  illegal  offense.  Bvery 
view  of  the  principle  and  of  the  rules  of  evidence  foanded 
upon  it  must  effectuate  that  purpose.  But  it  would  be  a 
departure  from  the  principle,  and  a  perversion  of  the  rolea 
stated,  to  hold  that  the  witness  may  use  the  immunity  to 
prevent  the  discovery  of  the  truth  in  the  case  in  which  he 
is  called,  or  to  shield  himself  from  mere  embarrassment  or 
humiliation.  The  end  of  the  rule  is  protection  of  the  witness 
from  giving  testimony  which  would  tend  to  convict  him  of  a 
criminal  offense.  Certainly  the  modes  of  inquiry  to  which 
the  trial  judge  may  resort  to  ascertain  that  the  daim  of  the 
witness  is  not  well  founded  must  not  invade  his  immonity. 
He  must  not  extort  from  the  witness  a  statement  which  would 
be  a  plenary  confession  of  guilt,  or  the  statement  of  a  circum- 
stance which  in  connection  with  other  circumstances  ^wonld 
establish  his  guilt.  But  if,  in  any  mode  consistent  with  the 
immunity,  he  may  acquire  the  basis  of  a  clear  conviction  that 
the  claim  of  the  witness  is  ill-founded,  he  may  require  him 
to  answer.  The  judgment  under  review,  and  the  main  proposi- 
tion of  counsel  for  the  defendant  in  error,  necessarily  *^*  im- 
ply that  the  trial  judge  could  not,  by  any  permissible  inquiry, 
have  become  possessed  of  facta  which  would  justify  Us  con- 
clusion that  her  answers  would  not  incriminate  her.  To  show 
that  position  to  be  untenable,  it  is  only  necessary  to  sug^gtest 
that  without  eliciting  any  information  whatever  from  her, 
the  trial  judge  may  have  learned  that  her  offense  had  been 
pardoned ;  or,  by  consulting  the  records  of  the  court  in  which 
he  sat,  that  she  had  been  indicted  for  the  offense,  and  the 
indictment  prosecuted  to  acquittal  or  conviction. 
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The  "view  that  fhe  aiuswer  of  the  witness  is  not  conclnsive 
with  respect  to  the  incriminating  character  of  the  evidence 
sought  to  be  elicited  is  in  accordance  with  the  view  taken  by 
Chief  Jnstice  Marshall  in  Burr's  case,  which,  as  will  appear 
from  the  reporter's  abstract  of  the  excellent  brief  of  counsel 
for  plaintiff  in  error,  has  been  widely  commented  upon  with 
approval.    It  was  approved  in  Warner  v.  Lucas,  10  Ohio,  336. 

Upon  reconsideration  of  the  present  case,  for  the  reasons 
stated,  the  judgment  of  the  circuit  court  will  be  reversed. 

Crew,  C.  J.,  Summers,  Spear,  Davis  and  Price,  JJ.,  concur. 


The  Diseharge  of  a  Prisoner  on  Habeas  Corpus  after  judgment  and 
ntence  is  the  snbjeet  of  a  note  to  Koepke  y.  Hill,  87  Am.  St.  Bep. 
167;  and  the  discharge  on  habeas  eorpus  of  a  prisoner  after  com- 
mitment but  ])efore  trial  is  the  subject  of  a  note  to  State  y.  Smith, 
100  Am.  St.  Bep.  29. 

The  Privilege  of  a  Witness  as  to  Incriminating  Testimony  Is  dis- 
euaeed  in  the  note  to  Evans  v.  O'Connor,  75  Am.  St.  Bep.  318.  Sub- 
sequent eases  on  this  question  are  Budolph  v.  Stat^  128  Wis.  222, 
116  Am.  St.  Bep.  32;  State  v.  Duncan,  78  Vt.  264,  112  Am.  St.  Bep. 
922;  State  y.  Shockley,  29  Utah,  25,  110  Am.  St.  Bep.  639;  State  y. 
Height,  117  Iowa,  650,  94  Am.  St.  Bep.  323;  In  re  Kelley's  Contested 
Eleetion,  200  Pa.  430,  86  Am.  St.  Bep.  719. 


MADEB  V.  APPLE. 

[80  Ohio  St.  691,  89  N.  W.  37.] 

WILLS,  When  Signed  at  th6  End. — The  will  of  B.  was  writ- 
ten upon  a  blank  form  folded  in  the  middle  and  containing  three 
roled  pages;  in  said  will,  after  the  printed  heading,  there  is  writ- 
ten, and  consecutiYolj  numbered,  numerous  testamentary  dauses  and 
a  clause  naming  the  executor  of  said  will;  these  occupy  the  whole 
of  the  fiist  and  a  portion  of  the  second  page  of  said  n>nn,  then  a 
blank  space  is  left  of  about  twenty-three  and  one-half  inches  be- 
tween the  last  of  said  aboYC  clauses  and  the  testimonium  clause, 
which  latter  clause  is  found  at  or  near  the  bottom  of  page  three; 
immediately  beneath  and  at  the  end  of  said  testimonium  clause,  in 
the  space  and  on  the  line  left  and  proYided  for  that  purpose,  B., 
the  testatrix,  signed  her  name,  then  follows  immediately  the  attesta- 
tion clause  signed  by  two  witnesses;  no  testamentary  proYision  of 
any  kind  is  found  in  said  will  after  the  signature  of  the  testatrix. 
Held,  that  said  will  is  signed  at  the  end  thereof  as  required  by  sec- 
tion 5916  BeYised  Statutes,     (pp.  722,  723.) 

(Syllabus  by  the  court.) 

Proceeding  to  contest  a  will  which  had  been  admitted  to 
probate  by  the  probate  court  of  Shelby  county,  Ohio.  The 
contestants  asked  that  the  jury  be  directed  to  return  a  verdict 
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that  the  paper  was  not  the  last  will  of  the  decedent,  for  the 
reason  that  it  was  not  signed  by  her  at  the  end  thereof,  as 
required  by  statute.  The  court  so  directed,  and  the  jury 
returned  a  verdict  accordingly.  A  motion  for  a  new  trial 
was  made  and  overruled^  but,  on  appeal  to  the  circuit  ooxut, 
this  order  was  reversed  and  a  new  trial  granted.  The  oon> 
testants  prosecuted  a  writ  of  error. 

Percy  R.  Taylor,  Charles  C.  Marshall  and  Andrew  J.  Hess, 
for  the  plaintiffs  in  error. 

O'Donnell  &  Billingsley,  Hoskins  &  Mills  and  J.  D.  Barnes, 
for  the  defendants  in  error. 

*^  CREW,  C.  J.  The  instrument  here  in  controversy  was 
written  upon  a  blank  form  containing  three  ruled  pages,  and 
in  language  and  arrangement  is  as  follows : 

^'IN  the  name  of  the  benevolent  father  of  all,  AMEN: 

**I,  Hannah  Mary  Magdaline  Baumgarten,  of  the  Toumship 
of  Loramiey  County  of  Shelby,  and  State  of  Ohio,  being  of 
lawful  age,  and  being  of  sound  and  disposing  mind  and 
memory,  do  make,  publish  and  decx>are  this  mt  last  vmij 
and  testament,  hereby  revoking  all  former  wills  made  by  me. 

** First: — ^My  Will  is  that  all  my  just  debts  and  funeral 
Expenses  shall  be  paid  out  of  my  Estate  as  soon  after  my 
decease  as  shall  be  found  convenient. 

**  Second : — I  give,  devise  and  bequeath  to  my  sister,  Mary 
Catherine  Apple,  the  foUomng  described  real  estate,  situated 
in  the  county  of  Shelby,  State  of  Ohio,  and  in  the  Township 
of  Loramie,  described  as  follows:  Being  part  of  section  num- 
ber twenty-four  (24),  town  number  ten  (10),  range  four  (4) 
east,  and  being  the  west  half  of  the  south  half  of  the  north- 
east quarter  of  said  section  number  24,  containing  40  72-100 
acres;  also  a  second  tract,  same  being  the  west  half  of  two 
hundred  acres  of  the  east  side  of  the  south  half  of  said  section 
twenty-four  (24),  said  half  herein  devised  containing  100 
acres;  both  tracts  containing  140  72-100,  To  have  and  to  hold 
in  fee  simple  to  her  and  her  heirs  forever. 

*^ Third: — The  remainder  of  my  estcUe,  both  real  and  per- 
sonal, I  desire  converted  into  money  by  my  •••  executor  here- 
inafter namied  as  soon  as  convenient,  and  the  same  after  pay- 
ment of  debts  and  costs  of  administration  of  my  estate  be 
divided  into  six  equal  parts,  one  part  to  be  paid  to  each  of 
the  following  named  person  or  their  heirs,  viz. :  Mary  Christena 
Batty  one  share,  Mary  Catherine  Apple  one  share,  Frederick 
Baumgarten  one  share,  Rosanna  Roagner  one  share,  Minnie 
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B.  Boath  one  part,  and  to  the  children  of  my  deceased  sister, 
Dorette  Upperman,  one  share  or  part. 

** Fourth: — I  hereby  nominate  and  appoint  my  respected 
brother-in-law,  Henry  A.  Apple,  executor  of  this  my  last  iviU 
and  testament,  hereby  empowering  him  to  collect  or  com- 
promise all  debts  due  or  owing  to  me,  to  sell  at  public  or 
private  sale  upon  such  terms  as  he  may  see  fit  any  real  estate 
of  which  I  may  die  seized,  which  is  not  hereinbefore  devised 
to  my  sister,  Mary  Catherine  Apple,  and  deeds  to  the  pur- 
chaser to  make  the  same  as  I  could  if  living,  and  after  having 
converted  my  estate,  not  specifically  devised,  into  money,  dis- 
tribute same  among  legatees  named.  I  hereby  request  that 
my  said  executor  he  not  required  to  give  bond  as  such. 


••^  "in  testimony  wheeeof  I  have  hereunto  set  my  hand 

at this  tenth  day  oi  November,  in  the  year  of  our 

Lord,  One  Thousand,  Nine  Hundred  and  Three. 

Her 
** Hannah  Mary  Magdaline  ^  Baumgarten. 

mark. 


€1 


The    foregoing    instrament    was    signed    hy    the    said 

in  our  presence  and  by  her  published  and 


declared  as  and  for  her  Last  Will  and  Testament;  and  we 
have  hereunto  subscribed  our  Names  as  Attesting  Witnesses, 
at  her  request,  and  in  her  presence,  and  in  the  presence  of 
each  other ;  this  tenth  day  of  November  A.  D.  1903. 

*'J.  A.  Wehneman, 


**Wm.  Freshour." 


The  written  parts  of  the  foregoing  will  we  have  italicized, 
and  that  which  is  not  in  italics  was  printed  matter.  On  the 
first  page  of  said  paper  there  was  a  printed  heading  and 
under  this  heading,  on  the  same  page,  were  written  all  the 

Am.  St  Bep.,  Vol.  131 — He 
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dispositive  clauses  of  said  will.  Immediately  following  these 
was  the  clause  nominating  an  executor  of  said  will,  the  wnole 
of  which  latter  clause  was  also  written  upon  said  fiist  page 
except  the  words  '' executor  be  not  required  to  give  bond," 
which,  for  want  of  space  on  said  first  page,  were  written  at  the 
top  of  the  second  page  occupying  all  of  the  first  and  a  part  of 
the  second  line  on  said  ^^®  second  page.  The  remainder  of 
said  second  page  was  entirely  blank,  and  the  third  page  was 
also  blank  down  to  the  testimonium  clause,  a  space  of  about 
twenty-three  and  one-half  inches.  The  testatrix  signed  her 
name,  by  mark,  immediately  after  and  beneath  said  testi- 
monium clause  on  the  blank  line  obviously  left  for  the  sig- 
nature of  the  person  executing  such  wilL  Then  follows 
immediately,  in  due  form,  the  attestation  clause  signed  by  two 
witnesses.  Nothing  further  appears  upon  said  wilL  The 
present  record  presents  for  our  determination  but  a  single 
question,  namely:  Is  the  foregoing  instrument  purporting  to 
be  the  last  will  and  testament  of  Hannah  Mary  Magdaline 
Baumgarten,  signed  by  her  at  the  end  thereof  as  required  by 
section  5916,  Revised  Statutes  which  provides  as  follows: 
**  Every  last  will  and  testament  (except  nuncupative  wilk 
hereinafter  provided  for)  shall  be  in  writing,  and  may  be 
handwritten  or  typewritten,  and  such  will  shall  be  signed  at 
the  end  thereof  by  the  party  making  the  same,  or  by  some 
other  person  in  his  presence  and  by  his  express  direction,  and 
shall  be  attested  and  subscribed  in  the  presence  of  such  party, 
by  two  or  more  competent  witnesses,  who  saw  the  testator 
subscribe,  or  heard  him  acknowledge  the  same."  It  is  the  con- 
tention of  counsel  for  plaintiff  in  error  that  because  of  the 
blank  space  left  in  said  will  between  the  clause  nominating  the 
executor,  and  the  testimonium  clause,  that  said  will  is  not 
si^ed  by  testatrix  at  the  end  thereof  as  enjoined  and  re- 
quired by  the  above  statute.  Such  claim,  we  think,  upon  the 
undisputed  facts  of  this  case,  is  without  merit  and  should 
not  be  sustained.  The  result  of  the  authorities  upon  the  sub- 
ject of  what  constitutes  ^^  a  signing  at  the  end  of  the  will 
is  summed  up,  and  the  rule  correctly  stated  in  Underbill  on 
Wills,  section  185,  where  it  is  said:  "In  construing  statutory 
requirements  that  the  will  shall  be  signed  by  the  testator  'at 
the  end  thereof,'  the  courts  have  held  that  a  will  is  signed 
at  the  end  when  the  signature  follows  all  disposing  portions 
of  the  will.  The  fact  that  a  blank  space  is  interposed  between 
the  dispositive  portions  of  the  will  and  the  signature  of  the 
testator  is  never  material.  The  signature  of  the  testator  need 
not  immediately  follow  the  last  word  of  the  wilL    It  is  re- 
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quired,  however,  that  the  signature  of  the  testator  shall  come 
after  all  the  dispositive  portions  of  the  will;  and  where  this 
is  not  the  case  the  will  is  not  signed  at  the  end.'^  In  Beach 
on  Wills,  section  31,  it  is  said:  "Formerly  a  blank  space  be- 
tween the  dispositive  portion  of  the  will  and  the  testator's 
signature  invalidated  the  instrument,  but  as  the  law  now 
stands,  neither  an  hiatus  between  the  dispositive  parts  nor 
between  them  and  the  subscription  will  affect  its  validity." 
If,  then,  space  between  the  dispositive  clauses  of  a  will  does 
not  invalidate  it,  certainly  a  blank  space  intervening  between 
the  last  dispositive  provision;  of  the  will  and  the  testimonium 
clause  cannot  and  should  not  have  that  effect.  While  the 
leaving  of  a  blank  space  such  as  found  in  this  will  was  im- 
prudent, in  that  it  afforded  an  opportunity  for  fraudulent 
practice,  nevertheless  the  leaving  of  such  blank  is  not  of  itself 
sufficient  to  invalidate  the  will.  By  usage  and  custom,  in 
every  orderly  constructed  will,  the  testimonium  clause  is 
universally  recognized  and  adopted  as  the  formal  conclusion 
and  end  of  such  will,  unless  from  the  instrument  itself  a 
contrary  ''^^  intent  appears ;  and  it  is  only  the  space  between 
this  testimonium  clause  and  the  signature  Of  the  party  execut- 
ing such  will  that  the  law  regards,  and  that  the  statute  was 
intended  to  regulate,  it  being  perfectly  manifest  from  such 
instrument  itself,  when  so  constructed,  that  the  testimonium 
clause  is  intended  as  the  end  thereof :  Sears  v.  Sears,  77  Ohio 
St.  104,  82  N.  E.  1067,  17  L.  R.  A.,  N.  S.,  353,  11  Ann.  Cas. 
1008.  When,  therefore,  as  in  the  present  case,  the  testatrix 
has  adopted,  as  she  had  perfect  right  to  do,  the  testimonium 
clause  as  the  end  of  her  will,  and  has  signed  her  name  im- 
mediately thereunder  in  the  space  and  on  the  line  provided 
for  that  purpose,  and  there  is  no  provision  as  to  the  disposi- 
tion of  property,  or  testamentary  provision  of  any  kind,  after 
her  signature,  such  signing  must  be  taken  and  held  to  be  at 
the  end  of  the  will. 
Judgment  affirmed. 

Summers,  Spear,  Davis,  Shauck  and  Price,  JJ.,  concur. 


For  Authorities  upon  the  Question  Involved  in  the  PrincipcU  Case, 
lee  Estate  of  Seaman,  146  Cal.  455,  106  Am.  St.  Bep.  53;  Matter  of 
Andrews,  162  N.  Y.  1,  76  Am.  St.  Bep.  294;  Matter  of  Whitney,  153 
N.  Y.  259,  60  Am.  St.  Bep.  616;  Succession  of  Armant,  43  lia.  Ann. 
310,  26  Am.  St.  Bep.  183;  Wineland's  Appeal,  118  Fa.  37,  4  Am.  St. 
Bep.  571. 
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STURGIS  V.  STURGIS. 

[51  Or.  10,  93  Pae.  696.] 

AFPEAXb — A  OuArdlui  Who  has  Appeared  In  an  Acttoii  of 
DlToree  to  defend  on  behalf  of  his  ward  may  appeal  from  a  decree 
awarding  alimony  and  suit  money  againet  himself;  the  deeree  is  final 
as  to  him.     (pp.  726,  727.) 

DIVORCE — ^Decree  for  Alimony  Against  Guardian^ — A  decree 

for  alimony  and  salt  money  against  the  guardian  of  the  defendant, 
when  he  has  appeared  merely  to  defend  on  behalf  of  his  ^rard,  ia 
void,  the  eourt  having  no  jurisdiction  to  render  a  personal  judgment 
against  him.     (p.  727.) 

MABBIAQE — ^Validity  in  Case  of  Evasion  of  Law  by  IieaTing 
State. — ^A  marriage  valid  where  solemnized  is  valid  everywhere,  even 
at  the  domicile  of  persons  who,  for  the  purpose  of  evading  ita  laws, 
*  have  left  their  own  state  and  married  elsewhere,  unless  the  mar- 
riage, is  contrary  to  the  law  of  nature  as  generally  recognized  in 
Christian  countries,  or  is  declared  by  the  legislature  of  the  domicile, 
either  in  express  terms  or  by  necessary  implication,  to  have  no 
validity,     (pp.  727,  728.) 

MABBIAQE. — ^The  Mazriago  of  a  Minor  Witfaoat  Uie  Consent 
of  His  Qnardlan,  in  violation  of  the  Oregon  statute,  is  voidable 
merely,     (p.  728.) 

MABBIAQE— Evasion  of  Law  by  Leaving  Btate.— Wl&ere  a 
Minor  leaves  the  state  in  order  to  evade  the  law  thereof  reqnirimg 
the  assent  of  his  guardian  to  his  marriage,  contracts  a  marriage  ia 
another  state,  and  immediately  returns  to  the  first  state,  the  mar- 
riage is  valid  there  if  it  ia  in  the  state  where  contracted,     (p.  7S9.) 

DIVOBCE. — The  Question  of  CoUnsion  In  the  Case  of  a  IMvorce 

against  a  person  under  guardianship  should  not  be  tried  out  by  affi- 
davits upon  a  collateral  issue  raised  by  the  motion  of  the  soardian 
to  set  aside  a  decree  ordering  him  to  pay  alimony  and  suit  money. 
(pp.  729,  730.) 

QUABDIAK— Liability  on  the  Contracts  for  Ward. — ^A  guard- 
ian's liability  upon  his  own  contracts  for  the  benefit  of  the  ^ward  is 
personal,  and  the  judgment  of  a  court  rendered  for  such  a  debt  is 
against  him  personally,  not  against  the  ward^'s  estate.  If  he  ia  com- 
pelled to  pay  the  deb^,  which  is  one  properly  made  on  behidf  of  his 
ward,  the  county  court  will  allow  it  out  of  the  ward's  estate;  but  the 
liability  of  the  estate  is  to  be  settled  in  the  county  court,     (p.  7^0.) 

(724) 
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OUABDIAK<-*An  Action  eaimot  be  Maintained  Against  a 
Guardian  upon  the  liability  of  the  ward^  but  only  against  the  ward, 
and  the  guardian,  being  a  proper  party,  may  appear  and  defend  the 
aetion  in  the  interest  of  the  ward,  but  he  is  not  a  party  for  the  pur- 
pose of  establishing  a  personal  liability  against  him.     (p.  730.) 

OUABDIAK— Btatna  of  Qnardlanship  of  Spendtbrlf t — ^AU  pro- 
eeedings  provided  by  statnte  relating  to  guardian  and  ward  after 
the  appointment  of  the  guardian  apply  to  the  guardianship  of  a 
spendthrift     (p.  730.) 

OUABDIAN — Sale  of  Ward's  Property. — Tba  Fersooal  or  Baal 
Estate  of  a  ward  can  be  converted  into  cash  only  by  proper  proceed- 
ing! under  the  direction  of  the  county  court,     (p.  731.) 

AUMONY^ — ^The  Enforcement  of  a  JodgmenS  Against  a  Ward 
for  Alimony  and  suit  monev  can  be  accomplished  only  through  the 
court  having  jurisdiction  of  his  estate,  and  not  by  process  against 
the  ward's  estate  or  the  guardian,     (p.  731.) 

ALIMONT— Awarding  Against  Spendthrift  JJndn  CKiardian- 
ahlp. — Alimony  and  suit  money  may  be  awarded  against  a  spend- 
thrift under  guardianship,  but  not  against  his  guardian  who  appears 
in  the  divorce  action  to  defend  on  his  behalf,    (p.  731.) 

John  McCourt,  for  the  appellant. 
John  P.  Winter,  for  the  respondent. 

^  EAKTN,  J.  This  is  a  suit  for  divorce  and  alimony. 
Defendant  W.  P.  Sturgis  was  adjudged  a  spendthrift  by  the 
county  court  of  Umatilla  county  in  1905,  being  then  twenty- 
four  years  old,  and  James  A.  Fee  was  appointed  the  guardian 
of  his  person  and  estate,  which  was  of  the  value  of  about  ten 
thousand  dollars.  Thereafter,  while  such  guardianship  con- 
tinued, viz.,  on  January  13,  1906,  plaintiff  and  defendant' 
Sturgis  desired  to  intermarry,  but  said  guardian  refused  his 
consent  thereto;  and  for  the  purpose  of  avoiding  the  marriage 
laws  of  this  state,  of  which  they  were  residents,  they  there- 
upon went  to  the  state  of  Washington,  where  they  were  mar- 
ried, returning  immediately.  The  said  guardian  is  made  a 
party  defendant  for  the  purpose  of  subjecting  the  estate  of 
the  defendant  Sturgis  to  the  payment  of  suit  money  and  ali- 
mony. The  court  made  an  intermediate  order  directing  that 
defendant  pay  to  the  clerk  of  the  court  for  plaintiff  as  suit 
money  six  hundred  dollars,  and  fifty  dollars  per  month  as 
temporary  alimony  pending  the  suit,  which  order  the  guardian 
thereafter  moved  ^^  to  set  aside.  Many  affidavits  were  filed 
by  the  defendant  in  support  of  his  motion  and  eounter- 
affidavits  by  the  plaintiff ;  said  affidavits  being  directed  to  the 
question  of  the  validity  of  the  marriage,  plaintiff's  knowledge 
of  the  guardianship  at  the  time  of  the  marriage,  and  as  to 
collusion  between  plaintiff  and  defendant  Sturgis  in  the 
divorce  suit  for  the  purpose  of  wresting  from  the  guardian 
part  of  the  estate.    Upon  the  hearing  the  court  modified  the 
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order,  and  ordered  and  decreed  that  defendants  pay  to  the 
clerk  of  the  court  forthwith  one  hundred  and  fifty  dollars 
as  suit  money  and  fifty  dollars  as  temporary  alimony  the 
15th  of  every  month  pending  the  suit,  from  which  order  de- 
fendant James  A.  Fee  appeals. 

1.  It  is  first  insisted  by  the  plaintiff  that  the  order  appealed 
from  is  not  an  appealable  order.  By  the  constitution  of  this 
state  (article  7,  section  7),  it  is  provided  that  *'The  supreme 
court  shall  have  jurisdiction  only  to  revise  the  final  decisions 
of  the  circuit  courts." 

This  provision  of  the  constitution  is  held  in  Portland  v. 
Gaston,  38  Or.  533,  63  Pac.  1051,  not  self-executing,  and  the 
cases  that  may  be  appealed  must  be  prescribed  by  the  legis- 
lature, and  therefore  the  provision  of  the  statute  prescribing 
the  cases  that  may  or  may  not  be  appealed  is  conclusive. 
Section  547,  B.  &  G.  Comp.,  as  amended  in  1907  (Laws  1907, 
page  313,  chapter  162,  section  6),  provides  that  '^ A  judgment 
or  decree  may  be  reviewed  as  prescribed  in  this  chapter,  and 
not  otherwise.  An  order  affecting  a  substantial  right  and 
which  in  effect  determines  the  action  or  suit  so  as  to  prevent 
a  judgment  or  decree  **  therein,  or  a  final  order  affecting  a 
substantial  right,  and  made  in  a  proceeding  after  judgment 
or  decree,  or  setting  aside  a  judgment  and  granting  a  new 
trial  for  the  purpose  of  being  reviewed,  shall  be  deemed  a 
judgment  or  decree." 

Section  548,  B.  &  C.  Comp.,  provides  that  "Any  party  to 
a  judgment  or  decree  other  thfui  a  judgment  or  decree  given 
by  confession,  or  for  want  of  an  answer,  may  appeal  there- 
from.'' 

The  terms  of  this  section  are  very  general,  and  constitute 
no  limitation  upon  the  constitutional  provision  above  quoted. 
Section  547,  B  &  C.  Comp.,  after  the  first  sentence,  is  not  a 
limitation  of  the  cases  that  may  be  appealed,  but  an  enlai^e- 
ment  thereof,  by  which  certain  orders  are  included  within  the 
term  ** judgment  or  decree.'*  Therefore,  if  the  judgment  or 
decree  comes  within  the  terms  of  the  constitution,  viz.,  a  ''final 
decision,"  it  is  appealable. 

Without  determining  whether  an  interlocutory  order  for 
suit  money,  rendered  against  a  party  to  the  suit,  is  appealable, 
which  is  not  necessary  to  this  decision,  it  is  clear  that  the  order 
or  decree  here  is  a  final  decision  as  to  James  A.  Fee,  the 
guardian.  He  iB  not  a  party  to  the  litigation.  The  suit  is 
properly  only  against  the  ward,  but  the  guardian  appears  in 
his  behalf  to  defend  for  him,  and  not  to  defend  any  pro- 
ceeding against  himself  as  we  shall  see  further  on;  and  as  the 
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order  or  decree  is  against  the  guardian,  and  he  has  no  personal 
interest  in  the  litigation  and  no  right  to  appeal  from  the  final 
decree  in  the  suit,  his  appearance  heing  only  for  the  ward, 
therefore  the  decree  is  final  as  to  him. 

2.  Furthermore,  the  decree  is  void  as  to  the  guardian,  the 
court  having  no  jurisdiction  to  render  a  personal  judgment 
a-gainst  him,  as  no  cause  of  action  is  alleged  against  him,  and 
a  void  order  or  decree  is  appealable:  Deering  v.  Quivey,  26 
Or.  556,  38  Pac.  710.  In  this  proceeding  James  A.  Fee  alone 
appeals  on  his  own  behalf. 

^*  3.  The  validity  of  the  marriage  is  questioned  by  the 
gruardian  upon  the  ground  that  it  was  consummated  without 
his  consent,  and  that,  even  if  valid  under  the  laws  of  the 
state  of  Washington,  where  it  was  solemnized,  yet,  both  parties 
being  domiciled  in  this  state,  and  having  secured  the  mar- 
riage in  Washington  for  the  purpose  of  avoiding  the  mar- 
riage laws  of  this  state,  the  marriage  is  void  here.  Section 
5216,  B.  &  C.  Comp.,  provides  that  '^  Marriage  is  a  civil  con- 
tract, which  may  be  entered  into  by  males  of  the  age  of  eight- 
een years,  and  females  of  the  age  of  fifteen  years,  who  are 
otherwise  capable." 

Section  5217,  B.  &  C.  Comp.,  prohibits  certain  marriages, 
viz.:  **When  either  party  thereto  had  a  wife  or  husband  liv- 
ing at  the  time  of  such  marriage;  (2)  when  the  parties  thereto 
are  first  cousins  or  any  nearer  of  kin  to  each  other;  (3)  when 
either  of  the  parties  ia  a  white  person  and  the  other  a  negro, 
or  Mongolian,  or  a  person  of  one-fourth  or  more  of  negro  or 
Mongolian  blood."  Section  5218,  B.  &  C.  Comp.,  provides 
that  "When  either  party  to  a  marriage  shall  be  incapable  of 
consenting  thereto,  for  want  of  legal  age  or  sufficient  under- 
standing or  when  the  consent  of  either  party  shall  be  obtained 
by  force,  or  fraud,  such  marriage  is  voidable,  but  only  at  the 
suit  of  the  party  laboring  under  the  disability,  or  upon  whom 
the  force  or  fraud  is  imposed."  Under  chapter  8,  relating 
to  divorce  proceedings,  section  503,  B.  &  C.  Comp.,  provides 
that  marriages  declared  voidable  by  section  5218,  supra,  shall 
be  void  from  the  time  they  are  so  declared  by  the  decree. 
Section  502,  B.  &  C.  Comp.,  provides  in  effect  that  all  mar- 
riages prohibited  by  section  5217,  supra,  "shall,  if  solemnized 
within  this  state,  be  absolutely  void."  Thus  it  will  be  seen 
by  section  5218,  supra,  that  the  marriage  of  the  plaintiff  and 
defendant  Sturgis,  even  if  solemnized  in  this  state,  would  not 
be  void,  but  only  voidable.  The  rule  as  gathered  from  the 
authorities  seems  to  be  that  ^®  in  general  a  marriage  valid 
where  solemnized  is  valid  everywhere,  not  only  in  other  states 
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generally,  but  in  the  frtate  of  the  domicile  of  the  parties,  even 
when  they  have  left  their  own  state  to  marry  elsewhere  for 
the  purpose  of  avoiding  the  laws  of  the  state  of  their  domicile. 

4.  There  are  two  exceptions  to  this  role,  viz.,  marriages 
which  are  deemed  contrary  to  the  law  of  nature  as  generally 
recognized  in  Christian  countries,  such  as  involve  polygamy 
and  incest,  and  marriages  which  the  local  law-making  power 
has  declared  shall  not  be  allowed  any  validity,  either  in  ex- 
press terms  or  by  necessary  implication,  viz.,  such  as  are  pro- 
hibited by  section  5217,  B.  &  C.  Comp.:  Jackson  v.  Jacbon, 
82  MA  17,  33  Atl.  317,  34  L.  R.  A.  773 ;  State  v.  Tutty  (C. 
C),  41  Fed.  753,  7  L.  B.  A.  50;  Conn  v.  Conn,  2  Kan.  App. 
419,  42  Pac.  1006 ;  Pennegar  &  Haney  v.  State,  87  Tenn.  245, 
10  Am.  St.  Rep.  648,  10  S.  W.  305,  2  L.  R.  A.  703 ;  Parton  v. 
Hervey,  1  Gray  (Mass.),  119;  Ex  parte  Chace,  26  R.  I.  351, 
58  Atl.  978,  60  L.  R.  A.  493 ;  Commonwealth  v.  Qraham,  157 
Mass.  73,  34  Am.  St.  Rep.  25,  31  N.  E.  706,  16  L.  B.  A.  578; 
Everett  v.  Morrison,  69  Hun  (N.  Y.),  146,  23  N.  Y.  Supp.  377. 
This  distinction  is  also  referred  to  in  McLennan  v.  McLennan, 
31  Or.  480,  at  page  483,  65  Am.  St.  Rep.  835,  50  Pac.  802,  at 
page  803,  38  L.  R.  A.  863,  where  Mr.  Justice  Bean  says: 
"There  is  a  distinction  made  in  the  books  between  the  mar- 
riage of  divorced  parties  declared  by  law  incapable  of  re- 
marrying and  a  marriage  in  violation  of  some  statutory  pro- 
hibition penal  in  its  nature.  In  the  one  case  the  marriage  is 
absolutely  void,  and  in  the  other  it  is  often  held  to  be  valid, 
although  the  party  may  be  punished  criminally  for  violating 
the  prohibitory  statute.'* 

The  marriage  in  this  case  does  not  come  within  the  fii^ 
exception,  as  being  contrary  to  the  law  of  nature  as  generally 
recognized  in  Christian  countries,  such  as  polygamy  or  those 
involving  incest;  neither  is  it  one  ^'^  specially  prohibited  by 
our  statute:  B.  &  C.  Comp.,  sec.  5217.  Nor  does  our  statute 
contemplate  that  such  marriages  as  the  one  involved  here  shall 
be  deemed  void,  but  if  in  violation  of  the  statute,  are  only 
voidable. 

5.  If  the  marriage  of  a  ward  under  guardianship  takes 
place  in  this  state  without  the  consent  of  the  guardian,  it 
involves  the  violation  of  the  law  only  as  to  ceremony,  form,  or 
qualification;  and  although  the  violation  of  the  law  in  the 
issuance  of  the  license,  making  the  affidavit  therefor,  or  by 
the  officer  in  solemnizing  the  marriage,  may  subject  the  one 
so  violating  the  law  to  punishment  therefor,  yet  the  marriage 
is  not  by  reason  thereof  void.  In  Parton  v.  Hervey,  1  Gray 
(Mass.),  119,  122,  in  discussing  the  statutozy  requirements 
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am  to  the  ceremony,  form,  and  qnalification,  the  court  say: 
*'Bat  the  effect  of  these  and  similar  statutes  is  not  to  render 
cmch  marriages,  when  duly  solemnized,  void,  although  the 
statutory  requirements  may  not  have  been  complied  with." 

6.  In  Ex  parte  Chace,  26  B.  I.  353,  58  Atl.  979,  69  L.  B.  A. 
493,  494,  in  discussing  the  status  of  a  minor  who  married  in 
another  state  while  under  guardianship,  the  court  say: 
* '  Furthermore,  it  is  not  clear  that,  even  if  the  marriage  had 
been  solemnized  in  this  state,  it  would  have  been  void.  Public 
Laws  of  1898-99,  page  49,  chapter  549,  section  11,  merely  pro- 
vides that  no  marriage  license  shall  issue  to  a  person  under 
gniairdianship  without  the  written  consent  of  the  guardian; 
but  it  by  no  means  necessarily  follows  that  a  marriage  pro- 
cured without  first  obtaining  such  license  would  be  void,  al- 
though the  ofScial  or  other  person  who  performed  the 
ceremony  might  be  liable  to  punishment  under  section  19  of 
the  same  chapter.  Coming,  now,  to  the  case  in  hand,  it  re- 
quires no  argument  to  show  that,  even  if  the  marriage  might 
have  been  void  if  solemnized  in  this  state,  it  is  nevertheless 
not  such  a  union  that  it  can  in  any  sense  be  considered  so 
subversive  of  good  morals,  or  so  threatening  to  the  fabric  of 
society,  as  to  fall  within  the  exception  to  the  general  rule 
regarding  ^®  foreign  marriages.  In  other  words,  if  valid  in 
Massachusetts,  it  is  equally  valid  here." 

The  case  of  Hills  v.  State,  61  Neb.  589,  85  N.  W.  836,  57 
L.  B.  A.  155,  is  to  the  same  effect,  and  in  an  exhaustive  note 
to  that  case  in  57  L.  B.  A.  155,  in  discussing  the  matrimonial 
capacity  of  the  parties,  it  is  suggested  that  most  of  the  de- 
cisions that  seem  to  hold  that  the  law  of  the  domicile  of  the 
parties  determines  their  matrimonial  capacity  ''are  reducible 
to  one  or  the  other  of  the  exceptions  ....  to  the  general 
principle  that  the  validity  of  the  marriage  is  to  be  determined 
by  reference  to  the  lex  loci,  namely,  (1)  marriages  which  are 
polygamous,  or  are  incestuous  according  to  the  general  view 
of  Christendom;  (2)  marriages  which  the  local  law-making 
power  has  declared  shall  not  be  allowed  any  validity.  By  the 
first  exception  the  Christian  standard  of  marriage  is  applied 
to  every  marriage  wherever  celebrated,  and  without  reference 
to  the  domicile  of  the  parties  at  the  time  of  its  celebration. 
If  the  marriage  falls  below  this  standard,  it  will  be  held  void, 
although  it  may  be  valid  according  to  the  lex  loci  and  lex 
domicilii."  We  conclude,  then,  that  the  validity  of  the  mar- 
riage is  beyond  question. 

7.  The  question  as  to  the  collusion  between  plaintiff  and 
defendant  Sturgis  to  secure  a  divorce   is  one  that  should  not 
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foe  tried  out  by  affidavits  under  this  collateral  issue,  as  it  in- 
▼olves  the  merits  of  the  suit  for  divorce.  It  can  be  made  an 
issue  in  the  case  and  tried  upon  the  evidence;  but  plaintiff 
is  entitled  to  a  full  hearing  and  the  privilege  of  cross-examina- 
tion of  the  defendant's  witnesses. 

8.  But  it  is  more  difficult  to  determine  the  extent  of  the  liar 
bility  of  the  guardian  in  such  a  proceeding  as  this.  A  guard- 
ian's  liability  upon  his  own  contracts  for  the  benefit  of  the 
ward  is  personal,  and  the  judgment  of  a  court  rendered  for 
such  a  debt  is  against  him  personally,  and  not  against  the 
ward's  estate:  Pendexter  *»  v.  Cole,  66  N.  H.  556,  22  AtL 
560 ;  Baird  v.  Steadman,  39  Fla.  40,  21  South.  572 ;  Lewis  v. 
Edwards,  44  Ind.  333 ;  Sanf ord  v.  Phillips,  68  Me.  431 ;  Rollins 
V.  Marsh,  128  Mass.  116;  Municipal  Court  v.  Le  Valley,  25 
R.  I.  236,  55  Atl.  640 ;  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed^ 
77 ;  and  if  he  is  compelled  to  pay  such  debt,  and  it  was  one 
prvperly  made  on  behalf  of  his  ward,  the  county  court  will 
allow  it  out  of  the  ward's  estate ;  but  the  liability  of  the  estate 
in  such  a  case  is  one  to  be  settled  in  the  county  court:  Pen- 
dexter V.  Cole,  66  N.  H.  556,  22  Atl.  560. 

9.  An  action  cannot  be  maintained  against  a  guardian  upon 
the  liability  of  the  ward,  but  only  against  the  ward,  and,  the 
guardian  being  a  proper  party,  he  may  appear  and  defend 
the  action  in  the  interest  of  the  ward,  but  is  not  a  party  for 
the  purpose  of  establishing  a  personal  liability  against  him: 
Rollins  V.  Marsh,  128  Mass.  116 ;  Municipal  Court  v.  Le  Valley, 
25  R.  I.  236,  55  Atl.  640;  Raymond  v.  Sawyer,  37  Me.  406; 
Stumph  V.  Goepper,  76  Ind.  323 ;  Baird  v.  Steadman,  39  Fla. 
40,  21  South.  572. 

10.  We  make  no  reference  here  to  the  question  of  the  per- 
sonal liability  of  a  guardian  ad  litem  or  a  general  guardian 
for  costs  in  a  suit  prosecuted  or  defended  by  him,  if  such 
litigation  is  decided  adversely  to  him.  All  proceedings  pro- 
vided by  statute  relating  to  guardian  and  ward  subsequent 
to  the  appointment  of  the  guardian  apply  equally  to  the 
guardianship  of  a  spendthrift.  This  statute  makes  no  special 
provision  in  relation  to  actions  or  judgments  against  the 
guardian,  the  ward,  or  his  estate. 

11.  The  property  of  the  ward  is  in  the  custody  of  the  law, 
and  is  not  subject  to  attachment  or  execution  (1  Freeman  on 
Executions,  3d  ed.,  sec.  131;  Harrington  v.  La  Rocque,  13 
Or.  344,  10  Pac.  498),  and  the  estate  is  administered  under 
the  direction  of  the  county  court,  the  powers  and  duties 
of  the  guardian  in  the  management  ^^  of  the  estate  and  pay- 
ment of  debts  being  specified  in  the  statute. 
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12.  Without  deciding  whether  an  ordinary  creditor  of  the 
ward's  estate  may,  in  the  first  instance,  bring  an  action 
therefor,  it  appears  that  this  is  not  a  liability  upon  the  con- 
tract of  either  the  ward  or  the  guardian ;  but  if  there  is  a 
liability,  it  is  statutory,  and  may  be  established  in  any  com- 
petent court  by  judgment  against  the  ward :  Gregg  v.  Qregg, 
48  Hun,  451,  1  N.  Y.  Supp.  453.  The  payment  by  the  estate, 
if  judgment  is  obtained,  may  depend  upon  various  contin- 
gencies, such  as  whether  the  estate  has  available  money,  or  it 
must  be  procured  from  the  sale  of  personal  assets  or  from  the 
sale  of  real  estate,  or  whether  the  estate  is  sufficient  to  pay  all 
the  debts  and  liabilities  of  the  ward  or  can  only  make  a  pro 
rata  pa3ntnent  and  render  it  necessary  that  the  payment  even 
of  a  judgment  be  secured  through  the  county  court. 

13.  By  sections  5276,  5277,  B.  &  C.  Comp.,  the  personal  or 
real  estate  of  the  ward  can  be  converted  into  cash  only  by 
proper  proceedings  under  the  direction  of  the  county  court: 
Coffin  V.  Eisiminger,  75  Iowa,  30,  39  N.  W.  124;  Bates  v. 
Dunham,  58  Iowa,  310,  12  N.  W.  309 ;  Grant  v.  Humbert,  114 
App.  Div.  462,  100  N.  Y.  Supp.  44.  This  is  the  policy  of  our 
whole  probate  law  with  reference  to  estates  of  deceased  per- 
sons, as  well  as  those  under  guardianship.  Therefore,  the 
enforcement  of  a  judgment  against  the  ward  can  be  accom- 
plished only  through  the  county  court,  and  not  by  process 
against  either  the  ward's  estate  or  the  guardian. 

14.  The  marriage  being  valid,  and  assuming  for  the  pur- 
poses of  this  proceeding  that  the  complaint  states  a  cause  for 
suit  for  divorce,  we  see  no  reason  why  the  plaintiff  is  not 
entitled  to  the  provisional  remedies  of  the  statute,  if  otherwise 
entitled  thereto,  even  though  the  defendant  is  under  guardian- 
ship ;  and,  in  so  far  as  the  order  of  the  court  grants  her  suit 
money  and  support  '^  pending  the  trial  as  against  the  de- 
fendant Sturgis,  there  is  no  error,  there  being  no  suggestion 
that  the  amount  is  so  excessive  as  to  constitute  an  abuse  of 
discretion  by  the  lower  court. 

15.  But  to  the  extent  that  the  order  is  personal  against 
the  guardian  it  is  erroneous.  The  order  of  judgment  estab- 
lishes the  debt  or  liability  against  the  ward;  but  it  can  be 
enforced  only  against  the  estate  as  provided  by  section  5275, 
B.  &  G.  Comp.,  and  not  by  process  from  the  circuit  court 
against  the  guardian  or  the  ward's  estate. 

The  decree  will  be  reversed  in  so  far  as  it  affects  the 
guardian  personally. 


A  Marriage  Contracted  hy  a  Minor,  Without  the  Consent  of  Hit 
Gitardian  or  parents  as  required  by  statutei  is  ordinarily  regarded  as 
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▼oidabl«  onlj  and  not  void:  Bee  tlie  note  to  State  ▼.  Lowell,  79  Aol 
St.  Bep.  375. 

The  Validity  of  Mamriagea  Contracted  hy  EesiderUe  of  a  State  in 
▼iolation  of  itt  laws  but  beyond  its  boundariea  ia  the  aabjeet  of  a  note 
to  State  ▼.  Shattnek,  60  Am.  St.  Bep.  941.  A  statote  merelj  pro- 
hibiting the  remarriage  of  either  partj  within  a  eertain  time  ^ter  a 
decree  of  divorce  is  rendered  ordinarily  has  no  extraterritorial  effeet; 
and  it  has  been  decided  that  if  one  of  the  parties  marries  in  another 
state  within  the  prohibited  period,  and  such  marriage  is  valid  vnder 
the  laws  of  that  state,  it  must  be  held  valid  in  the  state  where  the 
divorce  was  granted:  Willey  ▼.  WiUey,  22  Wash.  115,  79  Am.  St. 
Rep.  923.  Bat  the  legislature  has  power  to  declare  that  marriages 
between  citizens  of  the  state  contrary  to  its  established  public  poUey 
shall  have  no  validity  in  its  courts,  even  though  they  are  celebrated  in 
other  states  under  whose  laws  they  would  ordinarily  be  valid:  Lanham 
V.  Lanham,  136  Wis.  360,  128  Am.  St.  Bep.  1085.  And  a  statute  de- 
claring marriages  void  if  contracted  within  a  year  after  divorce  ap- 
plies to  persons  who,  to  evade  the  law,  leave  the  state  and  eelebinte 
marriage  outside  its  boundaries,  and  then  return  to  take  up  their 
residence:  Lanham  v.  Lanham,  136  Wis.  360,  128  Am.  St.  Bep.  1085. 
If  a  citizen  and  resident  of  one  state,  whose  status  is  governed  by 
its  laws,  goes  into  another  state  and  there  contracts  a  marriage,  which', 
from  considerations  of  morality  and  public  policy,  he  is  prohibited 
from  contracting  at  home,  such  marriage  is  void  in  the  state  of  his 
domicile:  Succession  of  Gabisso,  119  La.  704,  121  Am.  St.  Bep.  5S9. 
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[51  Or.  237,  83  Pac.  391,  92  Pae.  1065,  96  Pac.  865.] 

APPEAIi — Identification  of  Evidence. — ^Tbe  Oregon  Stalnfes 
Providing  that  when  an  equity  cause  has  gone  to  a  final  decree,  the 
judge  rendering  the  decree  shall,  within  ten  days  after  the  entry 
thereof,  by  a  proper  certificate,  identity  all  the  evidence  in  the  ease, 
is  not  mandatory,     (p.  734.) 

FISHEBT— Loss  of  Tida  Land  by  Shifting  of  Biver. — ^When  a 

part  of  the  shore  of  a  navigable  river,  to  which  one  claims  title  as 
tide  land  by  deed  from  the  state,  becomes  submerged  by  the  gradual 
shifting  of  the  stream,  he  loses  all  title  thereto,  and  it  becomes  re- 
vested in  the  state.  Hence  he  cannot  claim  any  dominion  over  the 
water  covering  such  land,  or  the  fish  that  may  be  in  it,  by  reason 
of  his  former  title,     (p.  736.) 

FI8HEET— How  l>6finod  and  Distinguished  from  Fishing  PUea. 
A  fishery  may  be  defined  as  a  right  to  employ  within  a  particular 
stretch  of  water  lawful  means  for  the  taking  of  fish  which  may  be 
found  there.  It  is  to  be  distinguished  from  a  fishing  place,  or  the 
right  to  use  a  particular  shore  or  beach  as  a  basis  for  carrying  oa 
the  business.  The  latter  is  always  vested  in  the  shore  owner,  and  is 
entirely  distinct  from  the  right  to  fish  from  the  water,     (pp.  736,  737.) 

FISHEBT. — ^As  a  Bight  to  Properl7»  a  Fishery  la  Beal  and  not 

persona]  property;  it  is  a  part  of  the  soil,  and  not  an  entity  having 
an  independent  existence,     (p.  737.) 

FISHEBT. — ^So  Far  as  Exercised  upon  Another's  Land,  a  fish- 
ery is  a  profit  a  prendre,  and  therefore  cannot  be  claimed  by  way 
of  easement,     (p.  737.) 
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FISHZSBT.— A  P«noii  Flailing  by  dftlm  of  Conmum  Bight  eaa 
in  BO  sense  be  the  owner  of  a  flshery.     (p.  737.) 

FI8HEBT— ExdusiTe  Grant  from  SoYorsign. — ^Where  a  mere 
right  of  fishery  in  public  water  has  been  conferred  by  the  sovereign, 
it  will  not  be  regarded  as  exelasive,  in  the  absence  of  anything  to 
indicate  an  intention  to  make  it  so,  although  the  title  to  the  soil 
ii  also  in  the  grantor,     (p.  738.) 

NAVIGABLE  WATEB8.— The  Test  of  the  KaTlgabillty  of  a 
Stream  is  not  whether  the  tide  ebbs  and  flows  there,  but  whether  it 
is  navigable  in  fact     (p.  738.) 

FI8HEBT— Common  Biglit  in  Navigable  Stream. — ^The  Bogae 
BiTer  is  a  navigable  stream  wherein  all  the  people  have  common 
right  prima  facie  to  fish.     (p.  738.) 

NAVIGABLE  WATEBS— Bight  of  State  in  Tide  Lands.— By 
virtue  of  its  sovereignty,  the  state  of  Oregon,  upon  its  admission 
into  the  Union,  became  vested  with  the  title  to  all  the  shores  of  the 
sea  and  arms  of  the  sea  covered  and  uncovered  by  the  ebb  and  flow 
of  the  tide,  usually  called  tide  lands,  as  well  as  of  the  land  under 
all  of  the  navigable  waters  within  the  state;  subject,  however,  to  the 
public  right  of  navigation  and  to  the  common  right  of  the  citizens 
of  the  state  to  iish  therein,     (p.  738.) 

NAVIGABLE  WATEB8— Biglit  of  State  to  Begnlate  Shores.^ 
The  right  of  the  several  states  to  regulate  and  control  the  shores 
of  tide  waters  and  the  land  under  them  ia  the  same  as  that  exer- 
cised by  the  crown  of  England,     (p.  739.) 

NAVIGABLE  WATEBB— TlUe  and  Blfl^ts  of  Owner  of  Upland. 
The  owner  of  upland  bordering  on  navigable  water  has  no  title  in 
the  adjoining  lands  below  high- water  mark,  nor  any  rights  in  or 
over  the  adjoining  waters  as  appurtenant  thereto,     (p.  739.) 

FI8HEBT— Exclusive  Bifitht  of  Upland  Owner. — ^The  title  of 
the  owner  to  uplands  adjacent  to  that  part  of  the  Rogue  river  above 
tide  water  runs  only  to  ordinary  high-water  mark,  and  cannot  be 
made  the  baeis  of  an  exclusive  right  to  fish  in  its  waters,     (p.  739.) 

FISHEBYw— A  Grant  by  the  State  of  an  Exclusive  Bight  of 
Fisbery  in  navigable  waters  is  in  derogation  of  the  common  right, 
and  must  be  expressed  in  clear  and  special  words.  When  there  is 
no  language  in  the  deed  from  the  state  to  tide  land  which  by  un- 
avoidable construction  imports  an  intention  to  grant  an  exclusive 
right  to  fish  in  the  river  opposite  and  adjacent  to  the  land,  the  gran- 
tee does  not  acquire  such  right  by  virtue  of  the  deed.     (pp.  740,  741.) 

nSHEBT — Exclusive  Bight. — ^A  Custom  Among  Fishermen  in 
the  Vicinity  to  the  effect  that  the  shore  owner  has  the  exclasive 
right  to  fish  to  the  middle  of  a  navigable  stream  opposite  his  land, 
especially  where  he  has  cleared  out  a  place  for  seining,  is  unavail- 
able as  a  means  of  acquiring  a  several  fishery  within  the  limits  pre- 
scribed,    (p.  741.) 

FISHEBY— Exclusive  Blight. — Clearing  Out  a  Fishing  Place, 
whether  in  navigable  or  non-navigable  waters,  does  not  give  an  ex- 
elusive  right  of  fishing,     (p.  741.) 

FI8HEBY— Bight  Acquired  by  Custom.— A  Bight  to  Take  Fish 
in  another's  fishery,  being  a  profit  a  prendre,  cannot  be  claimed  by 
custom,     (p.  742.) 

PBE8CBIPTI0N— Title  to  Easement  or  Incorporeal  Bight. — 
The  use  and  enjoyment  which  will  give  title  by  prescription  to  an 
easement  or  other  incorporeal  right  is  substantially  the  same  in  quality 
and  characteristics  as  the  adverse  possession  which  will  give  title 
to  real  estate,     (pp.  743,  744.) 
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FISHEBT— PrewrlptlTe  Title  to  EzdiuiTe  Bl«(lit^-The  ezer- 
eise  in  navigable  waters  of  the  right  of  fishery  by  an  owner  of  the 
adjacent  upland  in  such  a  manner  aa  doea  not  necessarily  preveai 
others  from  exercising  the  same  right  will  not  ripen  into  a  pre- 
scriptive right  to  an  exclusive  fishery,     (pp.  743-747.) 

FISHEBT—- Prescriptive  Title  to  Exclusive  Bii^t. — Since  pre- 
scription rests  on  the  presumption  of  a  grant,  there  can  be  no  pre- 
scriptive right  to  an  exclusive  fishery  in  public  waters  where  no 
grant  could  have  been  made  to  support  it.     (p.  747.) 

FISHEBT — Grant  of  Monopoly  by  State. — ^The  Qt9b%  by  tke 

Ziegislatnre  to  a  citizen  of  an  exclusive  right  to  fish  in  a  navigable 
stream,  where  prima  facie  all  have  a  common  right  to  fish,  is  the 
creation  of  a  monopoly  within  a  constitutional  provision  that  no  lav 
shall  be  passed  granting  to  any  citizen  privilegea  or  immunities 
which  upon  the  same  terms  shall  not  legalfy  belong  to  all  eitizena 
(p.  750.) 

M.  G.  Munly  and  John  F.  Hall,  for  the  motion. 
Robert  H.  Gountiyman  and  William  C.  Hale,  contra. 

ON  MOTION  TO  STRIKE. 

^^  PER  CURIAM.  The  respondents  seek  by  motion  to 
have  stricken  from  the  transcript  and  files  of  tiiis  court  in 
the  above  case  the  testimony,  exhibits  and  documentary  evi- 
dence accompaDying  such  transcript,  assigning  as  grounds 
therefor:  (1)  That  such  testimony,  documentary  evidence  and 
exhibits  were  not  identified  by  the  trial  judge  rendering  the 
decree,  as  the  law  requires;  (2)  that  such  testimony,  etc.,  are 
not  certified  as  required  by  rule  1  of  this  court;  and  (3)  that 
there  appears  to  be  incorporated  with  such  testimony  the 
evidence  of  witnesses,  including  documents  and  exhibits^ 
which  was  never  given  or  admitted  at  the  trial  of  the  cause. 
The  respondents  also  seek  by  a  further  motion,  filed  at  the 
same  time,  to  have  stricken  from  the  transcript  a  stipulation, 
entered  into  between  counsel  for  the  parties,  touching  certain 
evidence  it  was  desired  to  have  admitted  in  the  cause, 

^*  1.  Referring  to  the  first  motion,  the  statute  provides  that 
"when  an  equity  cause  has  gone  to  a  final  decree,  the  judge 
of  the  court  rendering  the  decree  shall,  within  ten  days  after 
the  entry  of  the  decree,  by  a  proper  certificate,  identify  all 
the  evidence  in  the  case,  whether  consisting  of  the  testimony 
of  the  witnesses,  documentary  evidence  or  exhibits**:  B.  &  C. 
Comp.,  see.  827.  We  have  not  regarded  this  statute  as  man- 
datory (Osgood  V.  Osgood,  35  Or.  1,  56  Pac.  1017),  and  there 
appearing  to  be  some  confusion  touching  the  evidence,  exhibits 
and  documents  proper  to  be  brought  to  this  court  with  the 
transcript,  the  motion  will  be  allowed,  with  permission  to  the 
appellant  to  apply  to  the  trial  judge  for  the  proper  certificate 
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respecting  such  testimony,  etc.,  and  for  this  sixty  days'  time 
will  be  given.  The  certificate  of  the  clerk  can  also  be  ob- 
tained within  the  time,  if  deemed  important. 

2.  As  it  pertains  to  the  third  ground,  it  will  require  an 
extended  survey  of  all  the  evidence  brought  here,  which  is 
very  voluminous,  to  determine  what  is  proper  and  what  is  not. 
Hence  it  is  deemed  advisable,  the  cause  being  in  equity,  to 
leave  the  matter  unsettled  until  the  same  is  heard  upon  its 
merits. 

3.  Referring  to  the  further  motion,  we  are  unable  to  deter- 
mine with  the  information  before  us  touching  the  propriety  of 
striking  out  such  stipulations.  Hence  this  matter  will  also  be 
postponed  until  the  final  hearing  of  the  cause,  with  leave  to^ 
renew  the  motion  then. 

The  order  will  be  entered  in  accordance  with  this  opinion* 
Motion  allowed  in  part. 

ON  THE  MEBTTS. 

SLATER,  C.  Plaintiff,  who  is  a  citizen  of  this  state,  seeks 
to  establish  by  this  suit  a  private  and  exclusive  right  to  take 
**^  salmon  fish  with  seines  and  nets  in  the  waters  of  Rogue 
river  from  its  mouth,  where  it  enters  the  Pacific  ocean,  and 
extending  up  the  river  for  a  distance  of  about  eighteen  miles, 
and  by  virtue  of  his  alleged  rights  he  petitions  that  the  de- 
fendants be  perpetually  enjoined  from  fishing  therein  with 
seines  and  nets  for  salmon  fish.  His  claim  is  based  on  (1) 
^ant,  (2)  custom  and  usage,  and  (3)  prescription.  The  de- 
fense is  that  Rogue  river  is  a  navigable  stream,  within  the 
limits  of  the  free  or  several  fishery  claimed  by  plaintiff, 
wherein  all  the  citizens  of  the  state,  of  which  class  defendants 
are,  have  a  free  and  common  right  to  fish  in  any  manner  not 
prohibited  by  the  laws  of  this  state ;  that  plaintiff  has  no  grant 
from  this  state  of  a  several  fishery,  and  that  it  is  not  within 
the  power  of  the  state  to  grant  such  a  right;  that  such  right 
could  not  be  acquired  by  an  individual  by  custom  or  usage; 
that  the  facts  upon  which  plaintiff  predicates  his  right  by 
prescription  are  not  sufficient  to  establish  it,  and,  if  they  were,, 
such  right  cannot  be  thus  acquired,  because  a  prescriptive 
right  presupposes  a  grant,  and  where  a  thing  cannot  be 
panted  it  cannot  be  prescribed  for. 

4.  Rogue  river  is  affected  by  the  tides  for  a  distance  of 
from  four  to  five  miles  from  its  mouth,  and  is  navigable  in 
fact  for  several  miles  above  tide  water,  and  also  above  the 
limits  of  the  alleged  fishery.  Plaintiff  is  the  owner,  by  grant 
from  the  state,  either  directly  to  himself,  or  by  mesne  con- 
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yeyance  from  others,  of  all  the  tide  lands  bordering  on  the 
river,  excepting  one  small  fraction,  which  is  nnimportant,  as 
well  as  of  all  the  uplands  adjacent  to  the  river  above  tide 
water,  by  conveyances  from  the  United  States,  which  run  by 
description  to  meander  lines.  He  has  no  title  by  express 
grant  from  the  state  to  any  part  of  the  bed  of  the  stream  as 
such,  but  he  does  claim  title  to  the  entire  bed  of  the  stream 
at  the  mouth  of  the  river,  where  by  reason  of  the  shifting  of 
the  channel  of  the  river  from  north  to  ^^  south,  and  vice 
versa,  and  by  excessive  purchases  from  the  state  as  tide  land 
of  the  uncovered  sands  on  both  sides  of  the  river,  his  deeds 
overlap,  and,  apparently,  at  least,  he  is,  at  that  point  of  the 
river,  the  owner  of  the  bed  of  the  stream;  but  this  fact,  we 
apprehend,  will  be  of  no  avail  in  support  of  his  claim  of 
ownership  of  the  water  when  flowing  over  such  land,  for  in 
any  event  he  could  acquire  no  greater  rights  thereby  than 
would  be  given  the  ordinary  and  legal  effect  of  such  deed  by 
virtue  of  the  statute  authorizing  its  execution  and  delivery. 
But  when  that  part  of  the  shore  to  which  plaintiff  claimed 
title  as  tide  land  by  deed  from  the  state  became  submerged 
by  the  gradual  shifting  of  the  river,  he  lost  all  title  thereto, 
and  it  became  revested  in  the  state:  Wilson  v.  Shiveley,  11 
Or.  215,  4  Pac.  324.  He  is  x>owerless,  therefore,  to  claim  any 
dominion  over  the  water  covering  such  land  or  the  fish  that 
may  be  in  it  by  reason  of  his  former  title,  for  that  is  gone 
from  him. 

"There  is  in  all  such  cases,''  says  Mr.  Justice  Lord  in  that 
oose,  "where  land  is  thus  situated  and  contiguous  to  the  sea,  as 
the  court  say  in  Trustees  etc.  Town  East  Hampton  v.  Kirk,  84 
N.  Y.  218,  38  Am.  Bep.  505,  the  possibility  of  gain  or  loss 
to  which  all  riparian  owners  are  subject.  They  would  be 
entitled  to  whatever  should  be  gained  from  the  sea  by  alluvion 
or  dereliction,  and  their  title  was  liable  to  be  lost  by  the 
advance  of  high-water  mark,  so  as  to  bring  the  strip  reserved 
within  the  ebb  and  flow  of  the  tide." 

So  that  upon  the  recession  of  the  water  of  Rogue  river, 
plaintiff,  by  reason  of  his  ownership  of  what  was  previously 
tide  land  tiiereon,  became  the  owner  in  the  same  right  of  the 
accretions,  and  he  gained  no  additional  right  by  securing  from 
the  state  a  deed  to  the  accretions  as  tide  lands. 

5.  A  fishery  may  be  defined  as  a  right  to  employ  within 
a  particular  stretch  of  water  lawful  means  for  the  taking 
of  fish  which  may  be  found  there.  It  is  to  be  distinguished 
from  a  fishing  place,  or  the  right  to  use  a  particular  **•  shore 
or  beach  as  a  basis  for  carrying  on  the  business.    The  latter 
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is  always  vested  in  the  shore  owner,  and  is  entirely  distinct 
from  the  right  to  fish  from  the  water:  Coolidge  v.  Williams, 
4  Mass.  140. 

6.  In  the  case  at  bar  it  is  admitted  by  defendants  that 
where  plaintiff  is  the  owner  of  the  shore,  he  has  the  ex- 
clusive right  to  the  use  of  the  same  for  drawing  his  seines 
thereon,  at  leasrt:  at  those  places  where  he  has  been  accustomed 
to  draw  his  seines,  and  defendants  have  not  attempted  to 
interfere  with  his  rights  at  such  places.  As  a  right  to  prop- 
erty, a  fishery  is  real,  and  not  personal,  property.  It  is  a 
part  of  the  soil,  and  not  an  entity  having  an  independent 
existence. 

7.  So  far  as  it  is  exercised  upon  another's  land,  it  is  a 
profit  a  prendre:  Bingham  v.  Salene,  15  Or.  208,  3  Am.  St. 
Rep.  152,  14  Pac.  523.  Therefore,  it  cannot  be  claimed  by 
way  of  easement  (Albright  v.  Cortright,  64  N.  J.  L.  330,  81 
Am.  St.  Rep.  504,  45  Atl.  634,  49  L.  R.  A.  616;  Cobb  v. 
Davenport,  33  N.  J.  L.  223,  97  Am.  Dec.  718),  and  a  person 
fishing  by  claim  of  common  right  can  be  in  no  sense  the 
owner  of  a  fishery.  As  said  by  Woolrych,  quoted  by  Mr. 
Famham,  at  page  1376  of  volume  2  of  his  work  on  Water  and 
Water  Rights:  **  When  the  soil  over  which  the  water  runs  and 
the  water  itself  belong  to  the  same  person,  the  owner  cannot 
be  correctly  said  to  have  a  right  of  fishery,  because  the  land 
and  its  profits  are  so  completely  identified  as  his  inheritance 
that  they  cannot  be  separated.  Therefore  [continues  Mr. 
Farnham],  the  fishery  is  included  in  land  and  water,  and 
since,  in  the  absence  of  express  reservation,  land  included 
water,  a  grant  of  land  will  include  both  water  and  fishery. 
So  completely  is  the  fishery  identified  with  the  soil,  that,  if 
the  river  changes  its  course  so  as  to  flow  upon  the  land  of  a 
stranger,  a  right  of  fishery  in  the  river  is  lost.  There  is  an 
exception  to  the  rule  that  the  fishery  follows  the  soil  in  case 
the  soil  lies  under  the  water  in  which  the  public  has  a  right 
of  fishing.  In  such  cases,  in  order  to  pass  the  exclusive  right 
of  ****  fishing,  it  must  be  mentioned  in  the  grant,  and  a  mere 
^rant  of  the  soil,  without  more,  will  give  no  right  to  exclude 
the  public  from  the  enjoyment  of  its  common  right;  and  this 
exception  includes  the  taking  of  shell-fish  from  the  soil  below 
high-water  mark.  While  the  fishery  is  primarily  a  part  of 
the  soil  and  will  pass  with  it,  both  water  and  fishery  may  be 
separated  from  the  soil  so  as  to  become  a  fishery  in  gross,  and 
the  subject  of  independent  conveyance,  the  same  as  other 
classes  of  property.  This  rule  is  as  ancient  as  the  Year-books, 
where  it  is  held  that  one  may  have  a  several  fishery  in  an- 

Am.  St.  Bep.,  VoL  131—47 


738 


Amebicak  Statb  Bkpobts^  Vol.  131.       [Or^on, 


other's  land.  The  water  includes  the  fishery,  so  that  a  grant 
of  a  parcel  of  water  will  include  the  right  of  fishery  in  it 
North  Carolina  has  not  adhered  to  the  role  that  a  fishery  may 
be  separated  from  the  soil,  and  has  held  that  there  can  be  no 
several  fishery  in  a  navigable  stream,  as  such  a  right  is  an 
incident  of  the  ownership  of  the  soil,  a  locus  which  cannot  be 
granted  in  that  state.  But  the  doctrine  was  not  extended  to 
land  owned  by  priyate  individuals,  for  grants  by  them  of  the 
fishery  rights  were  recognized." 

8.  Even  where  a  mere  right  of  fishery  in  public  water  has 
been  conferred  by  the  sovereign,  it  will  not  be  regarded  as 
exclusive,  in  the  absence  of  anything  to  indicate  an  intention 
to  make  it  exclusive,  although  tiie  title  to  the  soil  is  also  in  the 
grantor:  Moulton  v.  Libbey,  37  Me.  472,  59  Am.  Dec.  57. 

The  question  of  what  constituted  a  navigable  stream  was 
determined  by  this  court  very  early  in  the  history  of  t-he 
state  in  the  case  of  Weise  v.  Smith,  3  Or.  445,  8  Am.  Bep.  621, 
where  it  is  said:  ''It  may  be  considered  the  settled  law  of  the 
United  States  that  so  much  of  the  doctrine  of  the  common  law 
of  England  as  made  the  ebb  and  fiow  of  the  tide  a  test  of 
navigability  is  not  now  applicable  in  the  United  States.  On 
the  contrary,  the  maxim  of  Lord  Mansfield,  'Out  of  the  fact 
arises  the  right,'  is  applied  by  the  courts  of  this  country": 
citing  Morgan  v.  King,  35  N.  Y.  454,  91  Am.  Dec.  58;  Jones 
V.  Pettibone,  2  Wis.  308. 

9.  The  evidence  herein  shows  conclusively  that  Bogue  river 
is  navigable  in  fact  for  boats  of  small  tonnage  for  ^^^  some 
distance  above  the  fishery  claimed  by  plaintiff,  and  is,  there- 
fore, a  navigable  stream  in  a  legal  sense  as  well  as  in  fact; 
and  all  the  rights  at  common  law  incident  to  navigable  wateis 
attach,  and  by  reason  thereof  it  is  a  public  highway,  where 
all  the  people  of  common  right  may  go,  and  prima  facie  have 
a  common  right  to  fish. 

10.  By  virtue  of  its  sovereignty,  the  state,  upon  its  ad- 
mission into  the  Union,  became  vested  with  the  title  to  all  the 
shores  of  the  sea  and  arms  of  the  sea  covered  and  uncovered 
by  the  ebb  and  fiow  of  the  tide,  usually  called  tide  lands 
(Hinman  v.  Warren,  6  Or.  408;  Bowlby  v.  Shively,  22  Or. 
410,  30  Pac.  154),  as  well  as  of  the  land  under  all  of  the 
navigable  waters  within  the  state;  subject,  however,  to  the 
public  right  of  navigation  and  to  the  common  right  of  the 
citizens  of  the  state  to  fish  therein:  Martin  v.  Waddell,  41 
U.  S.  (16  Pet.)  367,  10  L.  ed.  997;  Shively  v.  Bowlby,  152 
U.  S.  1, 14  Sup.  Ct  Bep.  548,  38  L.  ed.  331 ;  Knight  v.  United 
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Land  Assn.,  142  XT.  S.  161,  12  Sup.  Ct.  Bep.  258,  35  L.  ed. 
974. 

11.  The  right  of  the  seyeral  states  to  regulate  and  control 
the  shores  of  tide  waters  and  land  under  them  is  conceded, 
and  is  the  same  as  that  exercised  hy  the  crown  of  England : 
Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup.  Ct.  Bep.  808,  838, 
35  L.  ed.  428. 

12.  By  the  law  of  this  state,  as  declared  and  established  by 
this  court,  the  owner  of  upland  bordering  on  navigable  water 
has  no  title  in  the  adjoining  lands  below  high-water  mark^ 
nor  any  rights  in  or  over  the  adjoining  waters  as  appurtenant 
thereto :  Hinman  v.  Warren,  6  Or.  408 ;  Parker  v.  Taylor,  7 
Or.  435 ;  Parker  v.  Bogers,  8  Or.  183 ;  Shively  v.  Parker,  9 
Or.  500;  McCann  v.  Oregon  By.  &  N.  Co.,  13  Or.  455,  11  Pac. 
236 ;  Bowlby  v.  Shively,  22  Or.  410,  30  Pac.  154. 

It  is  apparent,  then,  that  plaintiff's  title  to  the  uplands 
adjacent  to  that  part  of  Bogue  river  above  tide  water  runs 
only  to  ordinary  high-water  mark,  and  cannot  be  made  the 
basis  of  an  exclusive  right  to  fish  in  its  waters. 

•*^  "An  exclusive  right  of  fishery  in  the  water  adjacent  to 
property,*'  says  Mr.  Pamham,  at  section  375,  volume  2,  of 
his  work  on  Water  and  Water  Bights,  "is  not  one  of  the 
rights  of  the  riparian  owner.  He  can  claim  such  right  only 
when  he  owns  the  soil  under  the  water,  or  the  right  has  been 
expressly  conferred  upon  him.  By  reason  of  the  location  of 
the  riparian  owner  and  his  exclusive  right  to  use  his  land  in 
connection  with  the  fishery,  he  has  certain  advantages  not 
common  to  the  public,  and  in  some  cases  this  wiU  give  him 
a  virtual  monopoly  of  the  fishery ;  but  the  fact  that  he  has  the 
exclusive  right  to  draw  a  seine  on  his  property  does  not  ex- 
clude the  public  from  the  right  to  draw  seines  if  they  can  do 
so  without  trespassing  on  the  shore.  Chief  Justice  Choke  said, 
a  long  time  ago :  'If  I  have  land  adjoining  the  sea,  so  that  the 
sea  ebb  and  flow  upon  my  land,  while  it  flow  everyone  may 
fish  in  the  sea  which  has  flowed  upon  my  land,  for  then  it  is 
parcel  of  the  sea,  and  in  that  sea  everyone  may  fish  of  conunon 
right'  *' 

13.  Plaintiff,  however,  contends  that  by  his  tide  land  deeds 
from  the  state,  in  some  of  which  there  is  a  warranty  clause, 
be  has  the  exclusive  right  tb  catch  floating  fish  within  the 
limits  of  this  alleged  fishery  below  and  within  the  tide  waters 
of  Bogue  river.  This  right  is  not  derived  from  any  expressed 
grant  therein,  but  is  raised  by  implication  from  a  construc- 
tion  of  the  tide  land  act  of  1872  (Laws  1872,  p.  129),  as 
amended  by  the  acts  of  1874  (Laws  1874,  p.  76),  1876  (Laws 
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1876,  p.  69),  and  1878  (Laws  1878,  p.  41),  which  contains  the 
following  language:  ^'Nothing  in  this  act  shall  be  constraed 
to  prevent  the  legislature  of  this  state,  or  the  corporate  au- 
thorities of  any  city  or  town  thereof,  from  regulating  the 
building  of  wharves  or  other  improvements  in  any  bay,  harbor 
or  inlet  of  this  state  or  construed  as  a  grant  of  the  exclusive 
right  to  any  person  or  persons,  to  use  the  natural  oyster-beds 
of  this  state,  but  the  grantee  of  any  tide  lands  under  this  act 
shall  hold  the  same  subject  to  the  easement  of  the  public  as 
provided  by  the  existing  laws  of  this  state,  to  enter  thereupon 
and  remove,  under  the  **®  provisions  and  restrictions  of  the 
laws  now  in  force  or  which  may  hereafter  be  enacted,  oysteis 
and  other  shell-fish  therefrom." 

Having  reserved  in  the  act  the  right  to  regulate  the  build- 
ing of  wharves,  and  also  the  right  of  the  public  to  enter  upon 
the  tide  lands  sold  and  conveyed  under  the  authority  con- 
ferred by  said  act  by  negativing  an  exclusive  right  in  a 
jj:rantee,  and  not  having  reserved  any  other  or  further  rights. 
there  can  be  no  doubt,  it  is  said  by  plaintiff,  by  way  of  argu- 
ment, that  it  was  the  intention  of  the  legislature  to  convey 
the  exclusive  right  of  catching  floating  fish  as  appurtenant  to 
the  lands  granted,  applying  the  maxim,  ''Expressio  unius  est 
oxclusio  alterius, '  *  to  the  language  of  the  statute.  Some  weight 
might  be  given  to  this  suggestion,  if  without  such  reservaticm 
in  the  statute  the  exclusive  right  to  use  the  natural  oyster- 
beds  would  have  passed  to  the  grantee.  But  such  is  not  the 
law.  The  language  reserves  that  which  the  lnw  itself  without 
the  statute  would  have  reserved,  or  rather  the  law  declares 
that  such  exclusive  right  as  against  the  public  right  shall 
not  be  deemed  to  be  included  unless  it  is  expressly  mentioned. 
In  those  states  where  it  has  been  conceded  that  such  grant 
may  be  made  by  the  state,  it  has  been  universally  held  that. 
the  claim  being  in  derogation  of  a  public  right,  such  grants 
are  strictly  construed  against  the  grantee,  and  an  intention  to 
part  with  any  portion  of  such  public  right  will  not  be  pre- 
sumed unless  clear  and  special  words  are  used  to  denote  it: 
Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct.  Rep.  548,  38  L.  ed. 
331 ;  Pacific  Steam  Whaling  Co.  v.  Alaska  Packers  Assn.,  138 
Cal.  632,  72  Pac.  161;  2  Famham  on  Waters,  sec.  1379;  19 
Cyc.  994.  *'A  grant  of  an  exclusive  right  of  fishery  in  a 
public  water  is  in  derogation  of  common  right,  and  must  be 
expressly  mentioned  to  vest  in  the  grantee.  No  such  ri«rht 
will  pass  by  implication":  2  Famham  on  Waters,  sec.  1379. 
No  language  being  found  in  plaintiff's  deeds  from  the  state 
which  by  unavoidable  **•  construction  imports  an  intention 
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to  grant  an  exclusive  right  to  fish  for  salmon  in  the  waters 
opposite  and  adjacent  thereto,  it  follows  that  he  does  not  have 
that  right  by  virtue  of  his  tide  land  deeds.  In  this  connection 
it  is  urged  by  plaintiff  that  the  courts  of  this  state,  in  con- 
struing the  various  tide  land  acts,  have  heretofore  uniformly 
recognized  the  power  of  the  state  to  grant  an  exclusive  right 
to  fish,  and  that  all  rights  possessed  by  the  state  over  navi- 
gable waters,  excepting  the  public  right  of  navigation,  would 
pass  by  virtue  of  these  tide  land  deeds.  But  such  inference 
cannot  fairly  be  drawn  from  any  previous  declarations  of 
this  court,  for  these  questions  have  never  been  involved  in  any 
matters  passed  upon  by  this  court.  Plaintiff  also  relies  with 
a  good  deal  of  confidence  upon  what  was  said  by  this  court  in 
the  case  of  Hume  v.  Turner,  42  Or.  202,  70  Pac.  611.  What 
was  said  there  amounts  to  no  more  than  a  recital  of  the  facts 
and  issues  before  the  lower  court,  and  the  relief  granted  by 
that  court,  from  which  the  conclusion  was  deduced  that  the 
plaintiff  in  that  case,  who  is  the  plaintiff  here,  and  who  had 
appealed,  had  obtained  by  the  decree  all  of  the  relief  asked  by 
him,  and  for  that  reason  he  was  not  aggrieved  by  the  decree 
of  the  trial  court.  Hence  he  had  no  right  of  appeal,  and  this 
court  sua  sponte  dismissed  the  appeal.  That  is  al}  that  was 
decided  or  attempted  to  be  decided  there.  Moreover,  as  we 
understand  the  decree  in  that  case,  it  went  no  further  than  to 
enjoin  the  defendants  from  trespassing  upon  plaintiff's  tide 
lands,  and  from  putting  obstructions  in  the  water  fronting 
his  tide  lands  in  any  place  or  places  where  said  Ian  is  are  used 
for  landing  seines  by  the  plaintifl:. 

14.  The  second  support  which  plaintiff  sets  up  to  maintain 
his  several  fishery  is  a  custom  said  to  exist  among  those  en- 
gaged  in  fishing  on  Rogue  river  and  other  navigable  rivers; 
along  the  coast  of  Oregon,  to  the  effect  that  the  shore  owner 
has  the  exclusive  right  to  ^®  fish  to  the  middle  of  the  stream 
opposite  his  land,  especially  where  he  has  cleared  out  a  place 
in  the  bed  of  the  stream  for  seining.  But  the  cases  generally 
hold  that  clearing  out  a  fishing  place,  whether  in  navigable 
or  non-navigable  watera,  does  not  give  an  exclusive  right  of 
fishing  (13  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  584) ;  and  as 
to  any  understanding  among  fishermen  that  such  rights  existed 
among  them,  as  against  each  other,  and  against  the  public  at 
large,  it  is  declared  in  Collins  v.  Benbury,  27  N.  C.  118,  42 
Am.  Dec.  155,  to  be  a  novel  and  untenable  mode  of  acquiring 
a  several  fishery.  Custom  is  said  to  be  applicable  to  cases 
where  the  inhabitants  of  a  particular  locality  have  acquired 
an  easement  by  long  enjoyment,  without  being  capable  of 
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taking  collectively  under  deed :  22  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1185.  A  right  to  take  fish  in  another's  fishery,  being 
a  profit  a  prendre,  cannot  be  claimed  by  custom.  The  reason 
for  this  rule  is  that,  if  such  custom  were  allowed,  it  mighty 
and  probably  would,  result  in  the  destruction  of  the  subject 
matter  to  which  applied:  13  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  583.  How  much  more  forcible  would  the  reason  of  the 
rule  apply  to  the  claim  of  one  that  he  had  acquired  by  custom, 
as  against  the  owner  of  the  servient  tenement,  the  exclusive 
right  to  take  fish  at  a  particular  place  in  the  river,  the  entire 
destruction  of  the  subject  matter  of  the  claim  being  rendered 
certain  by  the  very  claim  itself. 

15.  Plaintiff's  alleged  prescriptive  right  is  based  ui>on  the 
claim  that  he  and  the  former  owners  of  the  uplands  and  tide 
lands  bordering  upon  and  adjacent  to  the  waters  of  Bogue 
river,  within  t&e  limits  of  his  fishery,  whose  title  he  now  has, 
have  for  the  past  forty  or  forty-five  years  exercised  and 
claimed  as  appurtenant  thereto  the  exclusive  right  to  take 
saknon  in  the  waters  of  Bogue  river  opposite  to  such  lands 
with  seines  and  nets,  and  that  such  right  has  been  oonceded 
iind  acquiesced  in  during  all  of  that  time  by  other  fishermen 
and  by  all  of  *^^  the  inhabitants  of  that  locality.  And  to 
support  such  claim  he  shows  that  he  has  spent  lar^  sums 
of  money  in  clearing  out  snags  and  rocks  from  the  bed  of 
the  stream,  in  order  to  make  seining  practicable,  and  in  erect- 
ing and  establishing  on  the  shore  a  large  establishm^it  for 
canning  fish  for  commercial  purposes,  which  he  has  carried 
on  extensively  for  many  years,  as  well  as  erecting  and  success- 
fully operating,  at  considerable  expense  to  himself,  a  hatcheiy 
for  the  purpose  of  renewing  and  increasing  the  supply  of 
salmon  in  the  river.  Plaintiff  became  interested  in  t^e  fishery 
about  1877,  prior  to  which  time  the  method  of  taking  fish 
employed  by  his  predecessors  was  seines  drawn  aix>n  the 
shore  at  four  or  five  particular  places  along  the  river,  which 
were  peculiarly  favorable  for  seining;  but  since  that  time 
plaintiff  has  also  employed  gill-nets,  both  drifting  and  set 
nets.  Fishing  with  seines  was  usually  carried  on  from  about 
the  middle  of  July  until  November,  while  gill-nets  were  used 
only  in  the  springtime,  from  April  until  July;  but  no  ap- 
pliances such  as  weirs,  dams,  traps,  st^es  or  fish-wheels 
.affixed  to  the  soil,  were  ever  used  by  either  plaintiff  or  his 
predecessors;  and  it  may  be  said  that  the  record  shows  that 
no  one  besides  plaintiff  and  his  predecessors  in  interest  have 
ever  carried  on  fishing  in  Bogue  river  for  commercial  pur- 
poses to  «my  appreciable  extent  until  the  defendants  began 
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to  fisb  with  drift-nets,  whose  acts  are  complained  of  in  this 
suit.  It  was  admitted  by  the  defendants  through  their  at- 
torneys, by  stipulation,  that  they  had  drifted  with  drift  gill- 
nets  in  Bogue  river  from  Bagnell's  Ferry,  which  is  four  or 
five  miles  above  the  mouth  of  the  river,  to  the  mouth  of  the 
river,  and  that  they  had  caught  salmon  fish  in  considerable 
numbers  by  such  drifting,  which  was  done  from  August  1 
to  August  15,  1903.  And  the  record  shows  that  plaintiff's 
predecessors  never  claimed  the  exclusive  right  to  fish  with 
seines  and  nets  in  the  entire  river,  nor  anything  more  than 
the  exclusive  right  to  cast  their  seines  in  particular  **^  places, 
from  which  they  had  removed  snags,  and  to  draw  their  seines 
upon  tide  lands  which  they  owned. 

M.  Riley,  of  the  firm  of  Riley  &  Stewart,  and  a  witness  for 
plaintiff,  from  whom  he  deraigns  his  title,  swears  that  **We 
did  not  object  to  anyone  fishing  in  the  river,  if  they  did  not 
trespass  on  our  tide  lands  where  we  were  fishing,  where  we 
had  fixed  our  hauling  grounds."  He  mentions  Captain 
Coughill,  who  he  says  came  to  Rogue  river  and  fished  some; 
that  he  brought  a  schooner  and  anchored  it  in  the  river,  and 
salted  his  fish  down  in  the  schooner  and  took  them  to  San 
Francisco;  that  white  men  and  Indians  caught  all  the  fish 
they  wanted  for  their  own  use;  nobody  objected;  that  they  did 
not  interfere  with  anyone,  except  those  who  trespassed  upon 
their  tide  lands.  The  testimony  of  T.  A.  Stewart  is  to  the 
same  effect,  and  there  is  evidence  that  others  at  different  times 
have  fished  in  the  stream  with  nets,  and  in  fact  it  is  conceded 
by  counsel  for  plaintiff  that  farmers  in  that  vicinity  annually 
take  fish  from  Rogue  river  for  their  own  use,  and  that  the 
common  right  of  fishing  with  hook  and  line  in  Rogue  river 
now  exists.  The  claim  of  exclusive  right  to  fish  with  seines 
and  nets  in  the  river,  now  made  by  plaintiff,  seems  to  have 
been  originated  by  him,  and  not  by  any  of  his  predecessors. 
Since  plaintiff  became  interested  in  the  business  of  fishing  and 
canning  fish  at  that  place,  he  has  at  times  objected  to  others 
fishing  there,  and  warned  them  away,  and  several  actions  have 
been  brought  and  successfully  maintained  by  him  and  his 
predecessors  against  persons  who  have  attempted  to  take  fish 
with  seines;  but  all  of  these  instances  involved  a  trespass  by 
hauling  seines  upon  the  shore  or  tide  land  owned  by  plaintiff, 
but  never  involved  the  right  to  take  fish  in  the  stream  with 
drift-nets  or  set-nets  without  such  trespass  upon  the  shore. 

The  use  and  enjoyment  which  will  give  title  by  prescription 
to  an  easement  or  other  incorporeal  right  is  substantially  the 
same  in  quality  and  characteristics  as  ^^^  the  adverse  pos- 
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session  which  will  give  title  to  real  estate;  that  is  to  say,  ss 
respects  prescriptive  title,  it  mnat  be  adverse,  under  clabn  ot 
right,  continuous,  uninterrupted,  open,  'peaceable,  exclusive, 
and  with  the  full  knowledge  and  acquiescence  of  the  owner 
of  the  servient  tenement,  and  must  continue  for  the  full  pre- 
scriptive period,  and  while  the  owner  of  the  servient  tenement 
is  under  no  legal  disability  to  assert  his  right :  22  Am,  &  £ng. 
Ency.  of  Law,  2d  ed.,  1190. 

16.  To  constitute  adverse  user,  the  acts  relied  upon  in 
maintenance  of  a  prescriptive  right  must  have  been  an  in- 
vasion of  the  rights  of  the  party  against  whom  it  is  set  up, 
and  of  such  character  as  to  afford  him  grounds  of  action: 
Wimer  v.  Simmons,  27  Or.  1,  50  Am.  St.  Bep.  685,  39  Pac.  6. 
Here  the  right  is  set  up  and  claimed  against  the  general 
public,  which  must  include  the  state,  in  which  the  fee  was 
vested  for  the  benefit  of  all  the  citizens  thereof.  Now,  the 
character  of  the  use  here  shown  cannot  be  said  to  have  been 
an  invasion  of  that  right.  It  was  nothing  more  than  the 
exercise  of  a  right,  common  to  all  of  the  citizens  of  the  state. 
by  plaintiff. 

17.  The  right  to  take  fish  in  Rogue  river  with  seines  and 
nets  plaintiff  possessed  before  and  at  the  time  of  his  user,  and 
the  exercise  of  that  right  by  him  cannot  be  said  to  be  adverse 
to  anyone,  for  its  exercise  in  the  manner  here  shown  did  not 
necessarily  prevent  other  citizens  from  also  exercising  the 
same  right  at  any  time  during  the  alleged  prescriptive  period. 
If  the  use  by  plaintiff  had  been  by  fencing  off,  as  it  were, 
a  portion  of  the  river  by  stakes  or  fixed  indosures,  or  by  erect- 
ing and  attaching  to  the  soil  or  bed  of  the  stream  permanent 
structures,  such  as  weirs,  dams,  traps,  fish-wheels,  and  snch 
fixtures  for  the  purpose  of  catching  fish,  it  would,  of  necessity. 
have  excluded  others  from  fishing  in  the  same  place,  and  to 
that  extent  would  be  adverse.  **  Pishing,  in  practice,  may  be 
of  two  kinds,  viz.,  (1)  with  nets,  hooks,  or  other  movable 
apparatus;  (2)  or  by  ***  means  of  weirs,  stakes,  or  fixed 
indosures  or  fishing  places.  Now,  it  is  obvious  that  the  public 
right  of  fishing  cannot  be  carried  on  by  the  latter  modes,  since 
an  inclosure  by  one  person  excludes  others.  Fishing  with 
nets,  hooks,  etc.,  may,  according  to  the  treatise  De  Jure  Maris, 
be  'either  as  a  liberty  without  the  soil,  or  arise  by  reason  of. 
or  in  concomitance  with,  the  soil  itself  and  the  proprietorship 
of  it.'  Now,  as  the  public  cannot  claim  the  soil  under  the 
sea  or  of  the  shore  itself,  the  public  fishing  of  the  subject  is 
a  fioating  liberty  of  fishery  with  nets,  hooks,  etc.,  whereas  the 
several  or  private  fishery  may  be  daimed  either  as  an  indi- 
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vidaal  personal  right  of  fishing -with  nets,  hooks,  etc.,  in  loco, 
the  soil  or  shore  whereof  belongs  to  the  king  or  to  any  private 
subject,  or  it  may  be  claimed  as  appendant  or  appurtenant 
to  the  ownership  of  the  adjoining  manor  or  freehold.  The 
public  fishery  and  private  fishery  are  incompatible  with  each 
other.  So,  also,  is  the  right  to  fish  with  nets,  hooks,  etc. 
(movable  machinery),  incompatible  with  a  fixed  fishery.  No 
fishery  with  nets,  hooks,  etc.,  can  be  enjoyed  by  the  public, 
or  even  by  one  person,  in  a  place  where  another  enjoys  a 
private  right  to  make  weirs  and  inclosures,  and  yet  both  of 
these  kinds  of  fishing  may  be  enjoyed  in  waters  the  shore  and 
soil  of  which  belong  to  another":  Moore's  Hall  on  Foreshore 
and  Seashore,  3d  ed.,  720. 

18.  Wherever  the  acquirement  by  prescription  of  a  several 
fishery  has  been  recognized  by  the  courts,  evidence  of  ex- 
clusive possession  by  inclosure  of  the  soil  covered  by  the 
i^aters,  or  by  the  use  of  fixed  appliances,  such  as  weirs,  traps, 
etc.,  which  must  necessarily  exclude  the  public,  seems  to  have 
been  required.  Such  is  the  declaration  of  Chief  Justice  Shaw 
in  Lakeman  v.  Bumham,  7  Gray,  437,  that  such  proof  in 
general  can  be  made  only  by  showing  an  actual  possession  of 
the  fiats  where  the  tide  ebbs  and  fiows  by  building  thereon 
or  inclosing  the  same,  so  as  to  exclude  the  access  of  boats 
**"^  or  vessels.  **The  statute  nowhere  defines  what  shall  be 
an  adverse  possession  sufiicient  to  bar  an  entry,"  says  Mr. 
Justice  Strahan  in  Springer  v.  Young,  14  Or.  280, 12  Pac.  400. 
*'An  adverse  possession  cannot  begin  until  there  has  been  a 
disseizin,  and  to  constitute  a  disseizin  there  must  be  an  actual 
expulsion  of  the  true  owner  for  the  full  period  prescribed  by 
the  statute.  An  adverse  possession  is  aptly  defined  by 
Ingersol,  J.,  in  Bryan  v.  Atwater,  5  Day,  181,  5  Am.  Dec.  136, 
to.be  'a  possession  not  under  the  legal  proprietor,  but  entered 
into  without  his  consent,  either  directly  or  indirectly  given. 
It  is  a  possession  by  which  he  is  disseized  and  ousted  of  the 
lands  so  possessed.'  To  make  a  possession  adverse  it  must  be 
*an  actual,  continued,  visible,  notorious,  distinct  and  hostile 
possession.'  "  Can  it  be  said  that  plaintiff,  by  exercising  his 
common  right  of  fishing  in  a  lawful  manner,  and  not  neces- 
sarily incompatible  with  the  common  right,  has  invaded  the 
right  of  the  state  or  of  the  people  generally,  and  maintained 
a  hostile  possession t  Now  it  is  true  that  plaintiff  claims  to 
have  warned  intending  fishermen  away,  and  this  is  all  of  his 
case,  as  shown  here,  to  indicate  any  hostile  action  or  claim 
by  him;  but  the  intent  upon  which  adverse  possession  ia 
founded  is  to  be  determined  by  what  was  done,  not  by  what 
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was  said:  Rowland  v.  Williams,  23  Or.  515,  32  Pac.  402. 
Again,  what  may  have  been  so  declared  to  one  citizen  ^w-onld 
not  be  notice  to  others  of  an  adverse  claim  to  their  rights, 
but  is  as  fleeting  and  transient  as  the  wind.  It  certainlj. 
would  not  be  notice  to  the  state,  whose  deputies  and  water 
bailiffs  cannot  be  supposed  to  be  present  continuously,  and 
observing  what  is  being  done  and  said  at  each  fi;^ing  place. 
But  ''to  effect  that  result,  the  possession  taken  must  be  open, 
hostile  and  continuous;  'he  must  unfurl  his  flag  on  the  land, 
and  keep  it  flying,  so  that  the  owner  may  see,  if  he  will,  that 
an  enemy  has  invaded  hijs  domains  and  planted  the  standard 
of  conquest'  ":  Curtis  *^®  v.  La  Grande  Water  Co.,  20  Or. 
34,  23  Pac.  808,  25  Pac.  378,  10  L.  E.  A.  484. 

19.  The  act  of  fishing  as  employed  by  plaintiff  is  not  ad- 
verse, also,  because  not  based  on  a  claim  of  right  inimical  to 
the  right  of  others.  No  private  right  to  participate  in  a 
fishery  can  be  acquired  by  an  exercise  of  a  public  right, 
though  for  fifty  years:  Commonwealth  v.  Weatherhead,  110 
Mass.  175;  Slingerland  v.  International  Contracting  Co.,  43 
App.  Div.  215,  60  N.  Y.  Supp.  12;  Tinicum  Fishing  Co.  v. 
Carter,  61  Pa.  21,  100  Am.  Dec.  597.  By  the  exercise  of  his 
public  right  of  fishing,  plaintiff  has  not  afforded  to  anyone 
grounds  of  action  to  question  his  assiuned  rights.  The  reason- 
ing of  Mr.  Justice  London  in  Slingerland  v.  International 
Contracting  Co.,  43  App.  Div.  215,  60  N.  Y.  Supp.  12,  is 
much  in  point  here.  He  there  says:  "But  starting  with  the 
presimiption  that  the  right  of  fishing  in  the  navigable  part  of 
the  river  is  common  to  all,  then  the  plaintiff  is  met  with  the 
diflBculty  that  every  time  he  and  his  grantors  fished  in  these 
waters  they  simply  exercised  a  right  common  to  all,  and  in 
subordination  to  the  legal  title  of  the  state  (Code,  sec.  368) ; 
that  every  time  anyone  else  fished  therein  he  did  so  of  like 
common  right.  If  the  plaintiff  exclude  any  fisherman  from 
these  waters,  that  might  be  notice  to  such  fisherman,  but  it 
would  not  be  notice  to  the  state.  The  state  should  not  be 
presumed  to  have  lost  its  title  unless  the  circumstances 
charged  it  with  notice  of  the  necessity  of  protecting  it.  ...  . 
The  plaintiff's  evidence  of  his  exclusive  user  of  these  waters 
for  fishing  was  to  the  effect  that  he  and  his  grantors,  and  those 
whom  he  or  they  permitted,  were  in  the  main  the  only  persons 
who  fished  there;  that  occasionally  others  would  attempt  to 
fish  there,  but  did  iiot  in  fact  do  any  fishing  when  plaintiff's 
or  his  grantor's  nets  were  out.  Once  his  grantor  sued  a 
person  because  he  fished  there.  What  became  of  the  suit  does 
not  appear.    The  plaintiff  once  forbade  one  Lynch  from  de- 
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positing  dredged  material  there,  and  he  desisted.  Fifty  years 
ago  plaintiff's  grantor  ordered  a  fishing  party  away,  and 
they  left.  This  and  other  evidence  tended  to  show  that  plain- 
tiff and  his  grantors  for  ^'^  fifty  years  claimed  the  exclusive 
right  of  fishing  in  these  waters,  and  that  in  the  main  his 
neighbors  respected  the  claim.  We  do  not  think  these  facts 
affect  the  state.  Every  act  shown  asserting  the  right  of  ex- 
clusive fishing  was  as  'unstable  as  the  water,'  and  left  no 
mark  to  warn  the  state  of  the  plaintiff's  claim";  citing 
Knickerbocker  Ice  Co.  v.  Shultz,  41  Hun,  458 ;  Knickerbocker 
Ice  Co.  V.  Shultz,  116  N.  Y.  382,  22  N.  E.  564. 

The  latter  case  holds  that  the  right  to  navigate  the  public 
waters  and  to  fish  therein  are  public  rights,  belonging  to  the 
people  at  large.  In  that  respect  every  individual  has  the 
same  right ;  that  the  riparian  proprietor  cannot  interfere  with 
such  user  by  the  pubUc,  and  that  should  he  attempt  to  so 
appropriate  to  his  own  use  the  lands  under  water  in  front 
of  his  premises,  and  to  that  end  should  build  thereon,  it  would 
constitute  a  purpresture,  which  the  state  could  remove. 

20.  But  assuming  that  the  plaintiff  here  has  shown  an  open, 
exclusive,  continuous,  hostile  and  adverse  user  with  a  claim 
of  right,  there  is  still  a  more  potent  reason  why  it  would  not 
ripen  into  a  perfect  prescriptive  title  of  a  several  fishery. 
Such  user  must  be  based  upon  a  claim  of  right  different,  as 
we  have  shown,  from  his  public  or  common  right  of  fishing; 
that  is  to  say,  it  must  be  based  on  grant.  Prescription  rests 
on  the  presumption  of  a  grant,  which  has  been  lost  by  process 
of  time.  No  prescription  can  have  legal  origin  where  no  grant 
could  have  been  made  to  support  it:  2  Blackstone's  Com- 
mentaries, Lewis'  2d  ed.,  265;  Tinicum  Fishing  Co.  v.  Carter, 
61  Pa.  21,  100  Am.  Dec.  597 ;  Arnold  v.  Mundy,  6  N.  J.  L.  1, 
10  Am.  Dec.  356 ;  Knickerbocker  Ice  Co.  v.  Shultz,  116  N.  Y. 
382,  22  N.  E.  564. 

21.  The  title  to  the  bed  of  all  navigable  rivers  being  in  the 
state,  and  the  right  to  fish  therein  being  subject  to  its  control 
and  supervision,  the  grant  of  an  exclusive  right  to  fish  musrt 
come  from  the  state,  either  by  special  act  or  through  a  general 
law.  But  we  do  not  find  that  ^'^^  the  legislature  of  this  state 
has  ever  authorized  or  empowered  by  general  law  any  of  its 
ofiScers  or  agents  to  convey  in  the  name  of  the  state  to  any- 
one its  title  to  lands  covered  by  the  navigable  waters  thereof, 
or  particularly  any  exclusive  rights  to  fish  therein ;  but  such 
general  legialation  as  has  been  enacted  in  the  exercise  of  its 
proprietary  rights  over  navigable  waters  and  the  rights  of 
fishing  therein,  with  one  exception,  appears  to  have  been  for 
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the  commoii  benefit  of  all  citizens,  and  not  for  the  partienlar 
advantages  of  any.  The  exception  is  an  act  approved  Fd>- 
ruary  17,  1899,  upon  which  plaintiff  to  some  extent  relies^ 
The  material  part  of  this  act  is  as  follows : 

''Sec.  2.  The  owner  or  owners  of  tide  lands  and  riparian 
owners  above  tide  water  on  each  of  said  rivers  (including 
Rogue  river)  as  appurtenances  thereto  shall  have  the  ex- 
clusive right  and  privilege  of  fishing  for  salmon  fish  with 
seines  and  nets  and  hauling  and  landing  seines  and  nets  on 
said  lands,  and  no  person  or  persons  shall  anchor  said  nets  or 
put  or  place  any  obstruction  or  obstructions  whatever  in  the 
water  fronting  said  tide  lands  in  any  place  or  places  where 
said  tide  lands  are  used  for  hauling  or  landing  seines":  Laws 
1899,  p.  72. 

This  statute  apparently  grants  to  the  owners  of  tide  lands 
the  exclusive  right  and  privilege  of  fishing  for  salmon  fish 
with  seines  and  nets  on  such  lands  while  covered  by  the  tide, 
as  well  as  of  drawing  seines  thereon.  The  first  right  at- 
tempted to  be  granted  by  this  statute  is  a  part  of  the  jus 
publicum  held  by  the  state  in  trust  for  the  people,  and  is  an 
addition  to  the  jus  privatum,  which  passed  from  the  state 
to  the  grantee  by  the  tide  land  deed;  and  the  second  right 
attempted  to  be  granted  is  no  more  than  a  confirmation  of 
that  which  the  grantee  had  without  the  statute.  It  is  not 
clear  from  the  evidence  whether  the  defendants  drifted  with 
their  nets  over  the  tide  lands  of  plaintiff  while  covered  with 
the  tide,  but  from  the  tenor  of  the  stipulation  between  the 
parties,  heretofore  noticed,  it  may  be  inferred  that  they 
*^^  did,  and  therefore  it  becomes  necessary  to  consider  the 
validity  of  this  statute  with  reference  to  its  securing  to  appel- 
lant an  exclusive  right  to  fish  thereon.  So  far  as  this  act 
attempted  to  vest  in  the  upland  or  tide  land  owner  the  ex- 
clusive right  to  fish  in  the  waters  of  Rogue  river,  which  was 
formerly  enjoyed  and  possessed  by  the  public  as  of  common 
right,  we  are  of  the  opinion  that  it  would  be  inoperative  and 
void,  as  coming  within  the  prohibition  of  article  1,  section  20, 
of  the  constitution,  which  provides:  **No  law  shall  be  passed 
granting  to  any  citizen  privileges  or  immunities  which  upon 
the  same  terms  shall  not  equally  belong  to  all  citizens." 

Construing  this  section  of  the  constitution  in  the  case  of 
White  V.  Holman,  44  Or.  180,  74  Pac.  933,  1  Ann.  Cas.  843, 
it  was  held  by  this  court  to  inhibit  the  granting  of  a  nM>nopoly 
in  a  lawful  and  uninjurious  business,  which  may  be  conducted 
as  of  common  right.  The  business  of  fishing  is  unquestion- 
ably lawful  and  uninjurious,  and  its  exercise  in  navigable 
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ivaters  is  not  onty  a  matter  of  common  and  public  right 
(Schultes'  Aquatic  Bights,  16-55;  24  Law  Library,  4,  25), 
but  is  the  right  of  citizenship  and  property  combined:  Mc- 
Cready  v.  Virginia,  94  U.  S.  391,  24  L.  ed.  248.  Hence  the 
grant  to  one  of  an  exclusive  right  to  fish  would  not  only 
create  a  monopoly  in  one  citizen  by  taking  from  others  a 
right  of  citizenship,  but  would  destroy  by  the  same  act  a 
right  of  property  vested  in  each. 

In  the  case  of  Slingerland  v.  International  Contracting  Co., 
43  App.  Div.  215,  60  N.  Y.  Supp.  12,  London,  J.,  says: 

''The  plaintiff's  claim  is  not  to  the  land,  but  to  what  may 
come  because  of  the  land — an  incorporeal  hereditament — 
which  Blackstone  classified  as  a  franchise:  2  Blackstone's 
Commentaries,  39.  It  manifestly  is  a  franchise  if  it  is  a 
private  exclusive  monopoly  of  a  public  right.  It  is  an  ease- 
ment if  it  is  the  servitude  which  the  servient  tenement — ^the 
river — ^must  yield  to  the  dominant  tenement  *®^  — ^the  upland. 
Under  our  state  constitution  it  is  doubtful  whether  any 
franchise  can  be  granted  except  to  promote  the  public  wel- 
fare: Article  3,  sec.  18.  To  grant  to  one  person  the  exclusive 
right  of  fishing  in  any  part  of  the  Hudson  river  would  be  to 
deprive  without  due  process  of  law  every  other  person  of  his 
privilege  of  fishing  there.  The  nature  of  the  title  of  the  state 
to  the  river  does  not  admit  of  its  subjection  to  a  perpetual 
unconditional  easemisnt  in  favor  of  the  upland." 

The  section-  of  the  constitution  of  New  York  therein  re- 
ferred to  reads  as  follows:  ''The  legislature  shall  not  pass 
a  private  or  local  bill  in  any  of  the  following  cases  .... 
granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever": 
N.  Y.  Bev.  Stats.  1882,  7th  ed.,  p.  89,  art.  3,  sec.  18. 

Affirming  this  case  on  appeal,  Justice  Gray  expressly  ap- 
proves of  the  opinion  of  London,  J.,  in  the  case  of  Slingerland 
V.  International  Contracting  Co.,  43  App.  Div.  215,  60  N.  Y. 
Supp.  12,  and  adds :  * '  The  state  could  not  grant  an  exclusive 
right,  but  if  there  was  no  authority  in  law  for  such  a  grant, 
it  will  not  be  implied  as  the  basis  of  a  right  by  prescription : 
Knickerbocker  Ice  Co.  v.  Shultz,  116  N.  Y.  382,  22  N.  E.  564. 
He  could  gain  no  exclusive  title  by  continuous  or  adverse 
user,  for  the  river  was  common  to  all.  The  title  of  the  state 
was  in  trust  for  the  people,  and  all  rights  exercised  in  the 
waters  of  the  river  were  enjoyed  in  common.  Fishing  in 
navigable  rivers  or  in  arms  of  the  sea  is  presumptively  com- 
mon to  the  public  (Hooker  v.  Cummings,  20  Johns.  90,  11  Am. 
Dee.  249),  and  the  presumption  militates  necessarily  against 
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any  title  having  been  acquired  excltsive  as  to  the  state  and 
the  public" :  169  N.  Y.  60,  61  N.  B.  995,  56  L.  B.  A.  494. 

At  an  earlier  period  of  the  judicial  history  of  that  state 
its  court  of  last  resort  discussed  to  some  extent,  in  the  case  of 
Matter  of  Application  of  Union  Ferry  Co.,  98  N.  Y.  139,  the 
character  of  the  privileges  or  franchises  at  which  the  constita- 
tional  prohibition  in  question  was  aimed;  citing  familiar  in- 
stances of  grants  of  exclusive  ^^^  privileges  or  franchises  by 
acts  authorizing  the  establishment  of  ferries,  toll  bridges, 
turnpikes,  telegraph  lines,  and  the  like.  The  case  of  Slinger- 
land  V.  International  Contracting  Co.,  43  App.  Div.  215,  60 
N.  Y.  Supp.  12,  is  the  latest  judicial  expression  in  this 
country  on  the  questions  involved,  and  according  to  one  text- 
writer,  excepting  one  other  case,  is  the  only  American  ease 
in  which  the  question  of  a  right  of  several  fishery  is  directly 
involved  and  determined.  The  conclusions  therein  announced 
appear  to  us  to  be  sound  and  applicable  to  the  ease  now  in 
hand. 

We  are  of  the  opinion,  therefore,  that  the  grant  to  a  citizen 
of  an  exclusive  right  to  fish  in  a  navigable  stream,  where, 
prima  facie,  all  have  a  common  right  to  fish,  is  the  creation 
of  a  monopoly,  which  comes  within  the  prohibition  of  section 
20,  article  1  of  the  constitution  of  Oregon,  which  is  substan- 
tially the  same  in  that  respect  as  that  of  New  York.  For 
this  reason,  whatever  deductions  or  inferences  most  favorable 
to  plaintiff  may  be  made  from  the  evidence  in  this  case,  his 
claim  of  an  exclusive  right  to  the  fishery  in  Rogue  river  must 
be  held  to  have  no  legal  basis. 

The  decree  of  the  lower  court  should  be  affirmed. 

ON  BKHRARTNQ. 

FEB  CITBIAM.    This  case  has  been  carefully  re-examined, 
and  we  are  satisfied  with  the  conclusion  heretofore  reached. 
Petition  for  rehearing  will  therefore  be  overruled. 
Affirmed.    Behearing  denied. 
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L    Ownership  of  or  Property  in  Fish. 

m.  When  in  Their  Natural  State. — ^Fish  are  classified  in  the  law, 
largely  perhaps  because  of  their  migratory  characteristics  and  want 
of  a  fixed  habitat,  as  animals  ferae  naturae.  Their  ownership,  while 
they  are  in  a  state  of  freedom,  is  in  the  state,  not  as  a  proprietor, 
but  in  its  sovereign  capacity  as  the  representative  and  for  the  bene- 
fit of  all  its  people  in  common;  in  other  words,  the  right  of  property 
in  fish,  so  far  as  any  can  be  asserted  before  they  are  taken  and  re- 
dnced  to  possession,  is  common  to  all  the  people  and  cannot  be  claimed 
by  any  particular  individuals.  This  is  true  of  all  fish  that  are  free 
to  migrate,  whether  they  are  in  navigable  or  non-navigable  waters: 
Gentile  v.  State,  29  Ind.  409;  State  v.  Lewis,  134  Ind.  250,  33  N.  E. 
1024,  20  L.  B.  A.  52;  Treat  v.  Parsons,  84  Me.  520,  24  Atl.  946;  State 

V.  Peabody,  103  Me.  327,  69  Atl.  273;  State  v.  Leavitt  (Me.),  72  Atl. 
875;  Dunham  v.  Lamphere,  3  Gray,  268;  Lincoln  v.  Davis,  53  Mich. 
375,  51  Am.  Bep.  116,  19  N.  W.  103;  Ex  parte  Fritz,  86  Miss.  2lO, 
109  Am.  St.  Bep.  700,  38  South.  722;  State  v.  Blount,  85  Mo.  543; 
In  re  Delaware  Biver  at  Stilesville,  131  App.  Div.  403,  115  N.  T. 
Supp.  745;  State  v.  Hume,  52  Or.  1,  95  Pac.  808. 

The  owner  of  the  soil  over  which  a  non-navigable  stream  fiows 
(People  V.  Truckee  Lumber  Co.,  116  Gal.  397,  58  Am.  St.  Bep.  183, 
48  Pac.  374,  39  L.  B.  A.  581;  State  v.  Theriault,  70  Vt.  617,  67  Am. 
St.  Bep.  695,  41  Atl.  1030,  43  L.  B.  A.  290),  or  the  owner  of  the  soil 
nnder  and  around  a  lake  connected  with  other  waters  of  the  state 
so  as  to  permit  the  migration  of  fish,  although  only  in  times  of 
high  water  (People  v.  Bridges,  142  HI.  30,  31  N.  E.  115,  16  L.  B.  A. 
684;  People  v.  Horling,  137  Mich.  406,  100  N.  W.  691;  Peters  v.  State, 
96  Tenn.  682,  86  S.  W.  399,  33  L.  B.  A.  114),  has  no  property  in  the 
fish  until  he  catches  or  reduces  them  to  possession,  although  he  may 
have  the  exclusive  right  to  take  them.  Trout  which  a  person  has 
propagated  and  maintained  cannot  be  claimed  by  him  as  his  prop- 
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ertyy  if  permitted  to  run  in  an  open  aninclosed  stream:  Commonwealtli 
V.  Follett,  164  Mass.  477,  41  N.  E.  676.  Bat  perhaps  the  owner  of 
a  lake  which  has  no  outlet  or  connection  with  other  waters  tdaj  be 
regarded  aa  having  private  ownership  in  the  fish  therein;  at  least 
it  has  been  held  that  the  statutes  restricting  the  right  to  take  fish 
have  no  application  to  such  a  person:  People  ▼.  Conrad,  125  Mich. 
1,  83  N.  W.  1012. 

b.  When  Reduced  to  Possession. — When  a  person  eaptures  fish  and 
restrains  them  so  that  they  cannot  escape  into  waters  in  which  othen 
have  the  right  to  fish,  they  become  his  property.  Hence  where  one 
incloses  fish  in  a  net,  from  which  he  may  take  them  at  pleasnre, 
the  net  being  fastened  in  public  waters  and  it  being  practically  bat 
not  absolutely  impossible  for  the  fish  to  escape,  it  is  larceny  for  an- 
other person  to  take  them  therefrom  with  felonious  intent:  State  t. 
Shaw,  67  Ohio  St.  157,  65  N.  £.  875,  60  L.  B.  A.  481.  So  when  a 
person  reclaima  and  transplants  clams  or  oysters,  they  eease  to  be 
common  property  and  become  exclusively  his;  whoever  then  takes 
them  without  permission  is  a  trespasser,  and  it  may  be  a  thief:  Peo- 
ple V.  Morrison,  194  N.  Y.  175,  128  Am.  St.  Bep.  552,  86  N.  E,  1120. 
But  it  is  necessary  in  order  for  one  to  obtain  private  property  in 
fish  to  actually  reduce  them  to  possession  or  obtain  control  over  them, 
although,  as  just  noted,  the  dominion  need  not  be  absolute.  Prop- 
erty in  fish  cannot  be  created  merely  by  constructing  a  fence  across 
a  public  tide  water  cove  and  thus  preventing  their  escape  therefrom: 
Sellers  V.  Sellers,  77  Md.  148,  39  Am.  St.  Bep.  404,  26  Atl.  1S8,  20 
L.  B.  A.  94.  And  one  who  propagates  and  maintains  trout  has  no 
exclusive  ownership  in  them  if  he  permits  them  to  run  in  an  open 
stream:  Commonwealth  v.  FoUett,  164  Mass.  477,  41  N.  £.  676. 

ft  is  conceded  by  all  authorities  that  the  ownership  which  an  in- 
dividual may  obtain  in  fish  by  reducing  them  to  possession  or  ob- 
taining dominion  over  them,  is  devested  the  moment  the  fiish  escape 
into  open  waters:  People  v.  Bridges,  142  111.  30,  31  N.  E.  115,  16 
L.  B.  A.  684.  To  illustrate:  Where  a  sea-lion  escapes  from  the  coa- 
trol  of  its  captor  on  Long  Island  sound  and  disappears  for  about  two 
weeks,  when  it  is  recaptured  by  a  fisherman  in  the  ocean  over  seventy 
miles  from  the  sound,  the  original  captor  loses  his  right  to  it^  al- 
though it  has  not  reached  its  native  place  or  one  suited  to  its  ex- 
istence: Mullett  y.  Bradley,  24  Misc.  Bep.  695,  53  N.  Y.  Supp.  781. 

n.    Bight  to  Take  or  Oatch  Fish. 

a.    In  Private  or  Non-navii^ble  Waters. 

1.  In  Streams  and  Likes  Generally. — A  riparian  owner  on  a  non- 
navigable  stream  has  an  exclusive  right  of  fishery  on  his  own  land. 
If  his  soil  extends  to  the  center  of  the  stream,  his  exclasiYe  right 
to  fish  extends  that  far  and  no  farther;  but  if  he  owns  the  land  on 
both  sides  of  the  stream,  and  hence  thereunder  also,  his  exclusive  right  of 
fishery  extends  over  his  land  from  bank  to  bank.  Hence  while  he 
has  no  property  in  the  fiah  over  his  soil,  and  no  property  in  the 
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water  further  than  the  right  to  use  it  as  a  riparian  proprietor,  he 
baa  an  ezdosive  fishery  in  that  part  of  the  stream  opposite  and  over 
his  land:  Adams  ▼.  Pease,  2  Conn.  481;  Beekman  y.  Kreamer,  43 
HL  447,  92  Am.  Dec.  146;  Schnlte  ▼.  Warren,  218  HI  108,  75  N.  B. 
783;  13  L.  E.  A.,  N.  8.,  745;  Waters  v.  LiUey,  4  Pick.  145,  16  Am. 
I>ec.  333;  Commonwealth  ▼.  Ghapin,  5  Pick.  199,  16  Am.  Dec.  386; 
Vinton  ▼.  Welsh,  9  Pick.  87;  Commonwealth  v.  Alger,  7  Cash.  53; 
McFarlin  v.  Essex  Co.,  10  Cush.  304;  Commonwealth  ▼.  Essex  Co., 
13  Gray,  239;  Beach  v.  Morgan,  67  N.  H.  529,  68  Am.  8t.  Bep.  692, 
41  Atl.  349;  Hooker  v.  Cummings,  20  Johns.  90,  11  Am.  Dec.  249; 
Ingram  v.  Threadgill,  14  N.  C.  59;  State  v.  Glen,  52  N.  C.  321; 
State  ▼.  Theriault,  70  Vt.  617,  67  Am.  St.  Bep.  695,  41  Atl.  1030,  43 
Li.  B.  a.  290;  Griffith  v.  Holman,  23  Wash.  347,  83  Am.  St.  Bep.  821, 
63  Pac.  239,  54  L.  B.  A.  178.  If  the  stream  is  of  sufficient  magnitude 
to  afford  easy  passage  for  boats  from  points  above  and  below,  it 
xnight  seem  that  private  ownership  of  the  soil  at  any  particular  place 
w^ould  not  preclude  the  common  right  of  fishery. 

But  however  this  may  be,  of  which  more  will  presently  be  said,  it 
is  clear  that  where  an  unnavigable  stream  crosses  the  land  of  a  private 
proprietor,  other  persons  have  no  right  to  walk  along  the  banks  or 
down  the  bed  of  the  stream  for  the  purpose  of  fishing  therein.  In 
fact,  it  has  been  decided  that  a  person  who  walks  down  the  bed  of 
such  a  stream,  fishing  therein,  commits  a  trespass;  and  this  although 
tbe  constitution  of  the  state  declares  that  the  water  of  natural 
streams  is  the  property  of  the  public,  and  the  statutes  declare  that 
the  public  shall  have  the  right  to  fish  in  any  stream  stocked  at  pub- 
lie  expense,  subject  to  actions  in  trespass  for  any  damage  done  to 
property  along  the  banks:  Hartman  v.  Tresise,  36  Colo.  146,  84  Pac. 
685,  4  L.  B.  A.,  N.  S.,  872,  Justice  Bailey  vigorously 'dissenting. 

According  to  Albright  v.  Cortright,  64  N.  J,  L.  330,  81  Am.  St.  Bep. 
504,  45  Atl.  634,  48  L.  B.  A.  616,  where  the  state  has,  for  the  bene- 
fit of  the  public,  stocked  with  fish  a  nontidal  stream  which  crosses 
the  land  of  another,  one  has  no  right  against  the  protest  of  the  owner 
to  cross  such  land  for  purpose  of  fishing  in  the  stream.  And  it  has 
been  decided  that  a  statute  declaring  that  to  cross  private  lands  to 
reach  public  waters  for  the  purpose  of  fishing  therein  is  not  action- 
able unless  actual  damage  is  done  is  unconstitutional,  as  authorizing 
the  taking  of  private  property  without  compensation:  New  England 
Trout  &  Salmon  Club  v.  Mather,  68  Vt.  338,  35  Atl.  323,  33  L.  B.  A. 
569. 

In  New  Hamsphire,  and  perhaps  in  some  other  jurisdictions,  the 
right  of  fishing  in  non -navigable  streams,  and  lakes  of  any  consid- 
erable size,  is  not  confined  exclusively  to  the  owner  of  the  soil,  but 
fishing  and  fowling  in  such  waters  are  free.  It  has  therefore  been 
held  that  one  who  owns  the  land  about  a  lake  has  not,  by  reason  of 
this  proprietorship,  an  exclusive  right  to  fish  therein.  This  doctrine 
seems  based  upon  local  custom  and  upon  the  colonial  ordinance  of 
1641:  Percy  Summer  Club  v.  Astle,  145  Fed.  53,  163  Fed.  1;  Con- 
Am.  St  Bep.,  Vol.  131 — 48 
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eord  Mfg.  Co.  ▼.  Bobertson,  06  N.  H.  1,  25  Atl.  718,  18  Ii.  R.  A.  079; 
State  ▼.  Weleh,  66  N.  H.  48,  28  Atl.  21;  Perej  Smnmer  Club  ▼.  Welch, 
66  N.  H.  180,  28  Atl.  22.  The  colonial  ordinance  referred  to  conferred 
a  common  right  of  fishing  and  fowling  on  great  ponds  of  more  thaa 
ten  acres  in  extent  which  had  not  yet  become  the  nibject  of  prirate 
ownership,  to  all  who  own  lands  adjoining  them  or  can  reach  them 
withoat  trespassing  on  the*  crops  or  tillage  of  others.  The  right  of 
common  fishery  under  this  ordinance  will  be  fonnd  diaenased  in  Bar- 
rows ▼.  McDermott,  78  Me.  441;  Inhabitant*  of  West  Boxbniy  t. 
Stoddard,  7  Allen,  158;  Commonwealth  v.  Vincent,  108  Ma8&  441; 
Commonwealth  v.  Weatherhead,  110  Mass.  175;  Commonwealth  t.  Tif- 
fany, 119  Mass.  300. 

Probably  the  generally  prevailing  role  is,  that  the  owner  of  the 
soil  under  and  about  a  small  lake  which  is  not  so  connected  with 
other  waters  as  to  be  available  for  navigation,  although  perhaps  there 
is  such  connection  as  to  permit  the  migration  of  fish   at   least   dar- 
ing seasons  of  high  water,  has  an  exclusive  right  of  fishing  thereia 
if  he  chooses  to  exercise  it.    True,  the  practice  is  common   for  the 
public  to  intrude  upon  such  lakes,  crossing  the  land  of  riparian  pro- 
prietors to  reach  them,  for  the  purpose  of  fishing;  but  this  eustom 
is  no  evidence  of  the  legal  principles  governing  the  situation,  and  is 
of  very  little  weight  even  to  show  a  dedication  to  the  public:   Lem- 
beck  V.  Nye,  47  Ohio  St.  336,  21  Am.  St.  Bep.  828,  24  N.  E.  686,  8 
L.  B.  A.  578.    It  can  usually  be  said  to  evidence  little  more  than 
the  mere  indulgence  of  the  proprietor,  which  he  may  withdraw  at 
pleasure.    This  appears  to  be  the  view  taken  in  Michigan,  where  it 
is  held  that,  in  the  absence  of  a  notice  against  trespass,  no  action 
lies  for  taking  fish  from  a  small  lake  nearly  surrounded  by  the  plain- 
tiff's land:  Marsh  v.  Colby,  39  Mich.  626,  33  Am.  Bep.  439.    Said  the 
court  in  this  case:   "The  small  lake  or  pond  on  which  the  alleged 
trespass  was  committed  was  almost  entirely  inclosed  within  the  lines 
of  plaintiff's  farm.    Whatever   question   might   arise  respecting   the 
right  to  exclusive  fisheries  in  larger  bodies  of  water,  the  right  of  the 
land  owner  to  the  exclusive  control  of  small  bodies  thus  situsted 
would  seem  clear.    It  has  always  been  customary,  however,  to  persiit 
the  public  to  take  fish  in  all  the  small  lakes  and  ponds  of  the  state, 
and  in  the  absence  of  any  notification  to  the  contrary,  we  think  any- 
one may  understand  that  he  is  licensed  to  do  so.    No  such  notifica- 
tion appears  in  this  case,  and  we  therefore  hold  that  the  defendant 
was  not  a  trespasser  in  passing  upon  plaintiff's  land  with  the  intent 
to  take  fish,  having  no  knowledge  that  objection  existed  to  his  doisg 
so." 

In  Baylor  v.  Decker,  133  Pa.  168,  19  Atl.  361,  it  is  decided  that 
the  owner  of  land  adjoining  a  pond  which  belongs  to  another  has  as 
right  to  fish  therein. 

Where  the  soil  nnder  and  aronnd  a  lake  is  owned  by  one  peis^ 
but  at  times  of  high  water  the  lake  is  connected  with  other  wateit 
of  the  state  so  as  to  permit  the  migration  of  fish  to  and  from  the 
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Imke,  lie  lias  not  sncli  an  exclnsiye  interest  in  the  fish  therein  that 
he  is  not  amenable  to  statutes  regulating  the  taking  of  fish;  and 
if  he  violates  such  statutes,  he  is  subject  to  punishment:  People  v. 
Bridges,  142  111.  30,  31  N.  E.  115,  16  L.  B.  A.  684;  People  v.  Horling, 
137  Mich.  406,  100  N.  W.  691;  Peters  v.  State,  96  Tenn.  682,  36  S. 
"W.  399,  33  L.  B.  A.  114.  But  if  the  lake  has  no  outlet  or  connec- 
tion at  any  time  with  the  other  waters  of  the  state,  he  is  not  bound 
by  statutes  regulating  the  taking  of  fish,  and  cannot  be  convicted 
for  violating  them  in  catching  fish  in  the  lake:  People  v.  Conrad, 
125  Mich.  1,  83  N.  W.  1012. 

2.  In  Case  of  Separate  Ownership  of  Ziand  and  Water. — ^The  ex- 
clusive right  of  fishing  in  private  waters  may  be  acquired  by  grant, 
separate  from  the  ownership  of  the  soil:  Cobb  v.  Davenport,  32  N.  J. 
Li.  369.  The  ownership  of  non-navigable  water  may  be  separate  from 
the  ownership  of  the  soil,  in  which  ease  the  right  to  fish  goes  with 
the  ownership  of  the  water.  Whenever,  then,  the  ownership  of  the 
water  is  in  one  person  and  the  ownership  of  the  soil  in  another,  the 
right  of  fishing  in  the  water  belongs  to  the  former,  since  he  owns 
the  element  in  which  alone  fish  can  exist:  Turner  v.  Selectmen  of 
Hebron,  61  Conn.  175,  22  Atl.  951,  14  L.  B.  A.  386;  Lee  v.  Mallard^ 
116  Ga.  18,  42  8.  E.  372. 

S.  In  Case  of  State  BegnlationB. — ^The  state  has  power,  in  the  in- 
terests of  the  public,  to  regulate  the  manner  and  prescribe  the  sea- 
sons for  taking  fish,  not  only  in  navigable  waters,  but  also  in  non- 
navigable  streams  and  lakes  connected  with  other  waters  of  the  state 
BO  as  to  permit  the  migration  of  fish.  Private  ownership  of  the  soil 
nnder  such  waters  does  not  preclude  the  state  from  making  such 
regulations:  People  v.  Truckee  Lumber  Co.,  116  Cal.  397,  58  Am.  St. 
Bep.  183,  48  Pac.  374,  39  L.  B.  A.  581;  Peables  v.  Hannaford,  18  Me. 
106;  Vinton  v.  Welsh,  9  Pick.  87;  Commonwealth  v.  Look,  108  Mass* 
452;  Ex  parte  Fritz,  86  Miss.  210,  109  Am.  St.  Bep.  700,  38  South. 
722;  People  ▼.  Doxtater,  75  Hun,  472,  27  N.  Y.  Supp.  481;  In  re  Del- 
aware Biver,  131  App.  Biv.  403,  115  N.  T.  Supp.  745;  State  v.  Sut- 
ton, 139  N.  C.  574,  51  S.  E.  1012.  The  legislature  may  regulate 
and  restrict  the  right  of  fishing  in  waters  entirely  on  the  land  of  a 
private  individual,  such  as  a  lake,  the  waters  of  which  are  connected, 
even  if  only  in  times  of  freshets,  with  other  streams  or  lakes  so  that 
the  fish  may  pass  to  and  fro:  People  v.  Bridges,  142  HI.  30,  31  N.  E. 
115,  16  L.  B.  A.  684;  People  v.  Horling,  137  Mich.  406,  100  N.  W. 
691;  Peters  v.  State,  96  Tenn.  682,  36  S.  W.  399,  33  L.  B.  A.  114. 
But  the  owner  of  a  lake  entirely  on  his  land  and  having  no  con- 
nection at  all  with  other  waters  is  not  subject  to  the  statutes  of  the 
state  restricting  the  right  to  fish,  for  the  public  can  have  no  interest 
in  the  fish  in  such  water:  Peoplo  ▼.  Conrad,  125  Mich.  1,  83  N.  W. 
1012. 

b.    In  Public  or  KavigaUa  Waters. 

1.  Hi  General. — ^The  right  to  take  fish  in  navigable  waters  is  a 
public  right  common  to  all  the  people;  no  person,  as  a  rule,  has  any 
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ezclusive  right  of  flailing  therein.  Biparian  proprietors  cannot  claim 
a  several  or  exclusive  right  of  fishery  in  navigable  waters,  not  even 
the  part  thereof  opposite  their  land:  Paeifie  Steam  Whaling  Co.  v. 
Alaska  Packers  Assn.,  138  Cal.  632,  72  Pac.  161;  Ex  parte  Bailey, 
155  Gal.  472,  101  Pac.  441;  Lay  v.  King,  5  Day,  72;  Preble  ▼.  Brown, 
47  Me.  284;  Wilson  v.  Inloes,  6  Gill,  121;  Commonwealth  v.  Chapin, 
5  Pick.  199,  16  Am.  Dec.  386;  Lincoln  v.  Davis,  53  Mich.  375,  51 
Am.  Bep.  116,  19  N.  W.  103;  Yard  v.  Carman,  3  N.  J.  L.  936;  Arnold 
V.  Mundy,  6  N.  J.  L.  1,  10  Am.  Dec.  356;  Martin  v.  Waddell,  18 
N.  J.  L.  496;  Hooker  v.  Cummings,  20  Johns.  90,  11  Am.  Dee.  249; 
Collins  V.  Benbury,  25  N.  C.  277,  38  Am.  Dec.  722;  State  ▼.  Glea, 
52  N.  C.  321;  Skinner  v.  Hettrick,  73  N.  C.  53;  Sloan  v.  BiemiUer, 
34  Ohio  St.  492;  Bodi  v.  Winous  Point  Shooting  Club,  57  Ohio  St. 
226,  48  N.  E.  944;  State  v.  Nielsen,  51  Or.  588,  post,  |>.  766, 
95  Pac  720;  Carson  v.  Blazer,  2  Binn.  475,  4  Am.  Dee.  463;  T^nienm 
Fishing  Co.  v.  Carter,  61  Pa.  21,  100  Am.  Dec.  597;  Whitehead  v. 
Cape  Henry  Syndicate,  105  Va.  463,  54  S.  E.  463. 

The  public  right  to  fish  exists  in  navigable  waters  within  the  eor> 
porate  limits  of  a  town.  Therefore,  the  municipality  cannot,  by  ordi- 
nance, forbid  the  use  of  a  fishing  net  within  its  borders  one  thou- 
sand feet  from  any  wharf:  Ex  parte  Bailey,  155  Cal.  472,  101  Pac. 
44L 

2.  In  Case  of  Private  Ownership  of  Soil — A  person  owning  the 
land  on  both  sides  of  a  navigable  river  has  no  exclusive  light  of 
fishery  therein  (Hume  v.  Bogue  Biver  Packing  Co.,  51  Or.  237,  ante, 
p.  732,  83  Pac.  391,  92  Pac  1065,  96  Pac.  865),  even  though  be  is 
regarded  as  having  the  title  to  the  soil  under  the  stream:  Willow 
Biver  Club  v.  Wade,  100  Wis.  86,  76  N.  W.  273,  42  L.  B.  A.  305. 
"In  my  judgment,"  said  Justice  Marshall  in  the  last  case  eited,  ""the 
right  of  fishing  in  navigable  waters  is  common  to  all,  and  exercisable, 
so  far  as  it  can  be  done  withoht  trespass  on  the  banks  thereof. 
whether  the  person  exercising  such  right  be  at  the  time  navigating 
the  stream  in  a  boat  or  otherwise  floating  upon  the  surface  of  the 
water,  or  traveling  upon  the  bed  in  the  shallows,  or  anywhere  in 
any  manner,  between  the  lines  of  ordinary  high-water  mark.  That 
is,  that  the  common-law  doctrine  of  navigable  waters,  with  all  the 
incidents  and  characteristics  of  such  waters,  has  been  extended  to 
include  all  streams  navigable  in  fact,  through  the  location  of  the 
title  to  the  beds  of  such  streams  in  the  state  originally  for  that 
very  purpose,  and  that  though  such  title,  by  force  of  state  policy, 
has  passed  from  it  to  private  ownership,  such  ownership  is  of  such  a 
qualified  character  as  not  to  in  any  way  interfere  with  the  char- 
acter of  the  streams  as  public  waters;  not  public  in  the  sense  of 
such  rivers  as  at  common  law  were  merely  subject  to  the  right  of 
passage,  but  public  by  the  common-law  test  of  navigability." 

Justice  Marshall  recognizes,  however,  that  the  public  right  of  fish- 
ing in  navigable  waters  is  not  a  mere  incident  of  the  right  of  navigs 
tion.    The  right  to  fish  and  the  right  to  navigate  are  distinct  from 
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each  other,  and  hence  it  has  been  afBrmed  that  where  the  Mil  under 
navigable  water  is  owned  bj  a  private  individual,  the  public  eannot, 
merely  as  an  incident  to  the  easement  of  navigation,  hunt  or  Hah 
therein:  Schulte  v.  Warren,  218  HI.  108,  75  K.  E.  788,  18  L.  B.  A., 
1^.  S.,  745;  Sterling  v.  Jackson,  69  Mich.  488,  18  Am.  St.  Bep.  405, 
37  N.  W.  845.  These  two  decisions,  and  also  the  case  of  Trus- 
tees of  Brookhaven  v.  Strong,  60  N.  T.  56,  maj  be  interpreted  as 
denying  the  public  the  right  of  fishing  in  navigable  waters  under 
^which  the  soil  belongs  to  an  individual,  and  as  giving  him  the  ex- 
elusive  right  to  fish  therein,  subject  only  to  the  easement  of  naviga- 
tion; but  we  do  not  underistand  that  the  private  ownership  of  soil 
under  tide  waters  or  under  the  waters  of  a  stream  navigable  in  fact 
necessarily  excludes  the  public  right  of  fishing  therein  and  confers 
the  exclusive  right  of  fishery  on  the  owner  of  the  soil:  Moulton  v. 
liibbey,  37  Me.  472,  59  Am.  Dec.  57;  Coolidge  v.  Williams,  4  Mass. 
140;  Waiow  Biver  Club  v.  Wade,  100  Wis.  86,  76  N.  W.  273,  42 
1j.  B.  a.  305.  We  should  suppose  that  his  title  to  the  soil  would 
1>e  subject  to  the  public  right  of  fishery  the  same  as  it  is  to  the 
public  right  of  navigation;  but  it  is  not  dear,  in  view  of  the  above 
Kew  York,  Illinois,  and  Michigan  decisions,  that  such  is  the  law. 

8.  Tests  of  Navigability. — ^In  determining  the  right  to  fish,  the 
navigability  of  the  waters  is,  as  has  already  been  seen,  an  important 
consideration.  Under  the  common  law  in  Great  Britain,  tidal  waters 
were  regarded  as  navigable  and  nontidal  waters  as  non-navigable,  the 
test  of  navigability  being  the  ebb  and  fiow  of  the  tide  rather  than 
the  fact  of  navigability.  In  America,  however,  the  courts  have  quite 
generally  come  to  disregard  the  doctrine  of  the  common  law  in  this 
respect,  and  to  hold  all  streams  navigable  which  are  so  in  fact,  re- 
gardless of  the  ebb  and  flow  of  the  tide  (note  to  Kamm  v.  Nor- 
mand,  126  Am.  St.  Bep.  710),  and  to  recognize  the  common  right  of 
fishing  in  fresh-water  streams  and  lakes  which  are  in  fact  navigable: 
Sloan  V.  Biemiller,  84  Ohio  St.  492;  Hume  v.  Bogue  Biver  Packing 
Co.,  51  Or.  237,  ante,  p.  732,  83  Pac.  391,  92  Pftc.  1065,  96  Pac.  865, 
Willow  Biver  Club  v.  Wade,  100  Wis.  86,  76  N.  W.  273,  42  L.  B.  A. 
305. 

Many  of  the  authorities,  especially  the  earlier  ones,  give  the  im- 
pression that  water,  in  order  to  be  navigable,  must  be  of  such  volume 
or  location  as  to  have  utility  for  transportation  for  commercial  pur- 
poses, and  that  waters  such  as  can  be  used  merely  for  pleasure 
boating,  fishing  or  hunting  are  not  navigable.  Undoubtedly  it  is 
true  that  not  every  stream,  slough,  or  pond  in  which  a  skiff  or  boat 
can  be  driven  in  quest  of  fish  or  adventure  is  navigable,  but  no  valid 
reason  is  apparent  why  streams  which  can  be  utilized  for  boating 
in  pursuit  of  pleasure  or  recreation  may  not  be  considered  navigable, 
although  not  adapted  to  commercial  purposes.  The  right  to  use  a 
public  highway  on  land  is  as  sacred  for  purposes  of  pleasure  as  for 
purposes  of  profit,  and  navigably  waters  are  public  highways.  In  fact, 
in  view  of  the  growing  importance  to  the  public  of  boating  for 
pastime  and  pleasurci  there  has  been  a  change  in  modem  judicial 
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thoaght  ia  favor  of  holding  water  navigable  which  is  of  wath  m  ehmr- 
aeter  and  eo  ritaated  aa  to  be  enaeeptible  of  general  nae  for  pleasure 
boating,  though  not  for  commercial  purposes:  See  the  note  to  Kawiia  ▼. 
Normand,  126  Am.  St.  Bep.  723;  State  v.  Columbia  Water  Power  Col« 

82  S.  C.  181,  129  Am.  St.  Bep.  876,  63  S.  £.  884,  22  L.  B.  A^  K.  &, 
436. 

There  is  no  little  plausibility  in  the  argument  that  a  stream,  doogh 
or  lake,  connected  with  other  waters  and  of  such  width  and  depth 
as  to  receive  and  float  a  boat  without  coming  in  physical  eontaet 
with  the  bed  or  banks,  constitutes  navigable  water  in  the  senae  that 
the  public  are  entitled  to  fish  therein,  although  it  may  have  little 
or  no  utility  as  a  channel  of  commerce,  and  although  the  soil  sdos^ 
and  under  it  is  owned  by  private  proprietors;  and  the  fact  that  there 
are  occasionally  shoals  or  bars  over  which  the  boat  must  be  aided 
in  its  course,  and  the  bed  of  the  stream  trespassed  upon  for  that  per^ 
pose,  would  not  deprive  the  water  of  its  public  character:  See,  aa 
supporting  this  theory,  Lamprey  v.  State,  52  Minn.  181,  38  Ajd.  St. 
Bep.  541,  53  N.  W.  1139,  18  L.  B.  A.  670;  Willow  Biver  Club  v.  Wade, 

100  Wis.  86,  76  N.  W.  273,  42  L.  B.  A.  305;  Shepard  Drainage  IMat 
V.  Eimberman  (Wis.),  122  N.  W.  775;  note  to  Kamm  v.  Nonnand, 
126  Am.  St.  Bep.  725.  For  authorities  perhaps  taking  a  stricter  view, 
see  Bolsa  Land  Co.  v.  Burdick,  151  Cal.  254,  90  Pac.  532,  12  I«.  B. 
A.,  N.  8.,  275;  People  v.  Economy  Light  &  Power  Co.,  241  SL  290, 
89  N.  E.  760;  New  England  Trout  &  Salmon  Club  v.  Mather,  58  Vt. 
338,  35  Atl.  323,  33  L.  B.  A.  569;  Griffith  v.  Holman,  23  Wash.  347, 

83  Am.  St.  Bep.  821,  63  Pac.  239,  54  L.  B.  A.  178. 

c.  In  Ooxmection  with  or  as  Incident  to  Kavigation. — ^At  first 
thought  it  might  seem  that  the  public  right  to  fish  is  a  mere  inci- 
dent of  the  right  of  navigation;  but  it  ia  not.  The  right  of  the 
public  to  fish  and  the  right  of  the  public  to  navigate  are  aeparate 
and  distinct.  One  has  no  more  right,  merely  as  an  incident  to  navi- 
gation, to  catch  fish,  than  has  a  traveler  on  a  public  road  to  ahoot 
game,  cut  grass,  or  dig  minerals  in  the  highway;  and  a  traveler  has 
no  such  right:  L.  Bealty  Co.  v.  Johnson,  92  Minn,  363,  104  Am.  St 
Bep.  677,  100  N.  W.  94,  66  L.  B.  A.  439;  note  to  Wright  ▼.  Auatia, 

101  Am.  St.  Bep.  103.  There  is,  then,  no  necessary  eonneetion  be- 
tween the  common  right  of  fishing  and  the  public  right  of  navigation; 
and  the  public  easement  of  navigation  in  waters  does  not  of  itself 
sustain  a  common  right  of  fishing  therein:  New  England  Trent  is 
Salmon  Club  v.  Mather,  68  Yt.  338,  35  AtL  323,  33  L.  B.  A.  569; 
Willow  Biver  Club  v.  Wade,  100  Wis.  86,  76  N.  W.  273,  42  li.  B.  A. 
305.  Hence  it  has  been  held  that  where  the  soil  under  navigable 
waters  is  owned  by  a  private  individual,  the  public  cannot,  merely 
as  an  incident  to  the  right  of  passage  over  the  water,  hunt  or  fish 
therein:  Schulte  v.  Warren,  218  HI.  108,  75  N.  £.  783,  13  I«.  B.  A., 
N.  S.,  745;  Sterling  v.  Jackson,  69  Mich.  488,  13  Ajn.  St.  Bep.  405. 

d.  Ill  TSnglsnd. — The  severability  of  the  right  of  fishery  and  the 
easement  of  navigation  is  well  illustrated  by  the  English  law.  The 
common-law  rule,  and  the  rule  which  seems  yet  to  obtain  in  Koglaad, 


Aug.  1908.]     Hume  v.  Bogus  Biveb  Packing  Ck).  759 

i0  that  the  pnbUe  right  to  fish  is  eonfined  to  tidal  waters,  and  that 
the  right  to  fish  in  fresh  waters,  including  rivers  iiavigable  in  fact, 
is  exclusively  in  the  adjoining  land  owners:  Pearee  v.  Seotcher^  2  Q. 
B.  D.  162;  Mnrphj  v.  Byan,  2  Ir.  G.  L.  143;  Johnston  v.  Bloomfield, 
8  Ir.  G.  L.  88;  Bristow  v.  Gormican,  L.  B.  3  App.  Gas.  641.  Thus 
in  Smith  ▼.  Andrews  (1891),  2  Gh.  D.  678,  it  is  affirmed  that  "the 
pnblie  eannot,  by  prescription  or  otherwise,  obtain  a  legal  right  to 
fiah  in  a  nontidal  river,  even  though  it  be  navigable." 

''A  right  of  passage,"  to  quote  from  Justice  Marshall,  "exists  at 
common  law  in  many  rivers,  and  they  are  yet,  for  all  other  purposes, 
private.  So  it  does  not  squarely  meet  the  question  here,  to  say  that 
there  is  a  common  right  of  fishing  because  of  a  common  right  of  navi- 
^tion;  for  while  the  former  cannot  exist  without  the  latter,  the  lat- 
ter can  without  the  former.  That  is,  by  the  rules  of  the  common 
law,  one  is  not  necessarily  incident  to  the  other.  Bivers  navigable 
in  fact,  though  not  tidal,  are  private  except  subject  to  the  right  of 
passage.  Said  the  court  in  Adams  v.  Pease,  2  Gonn.  481,  'As  far  as 
the  tide  ebbs  and  flows,  a  river  is  public,  both  as  to  the  right  of  fish- 
ing and  navigation;  above  its  tidal  character  it  is  private,  and  to 
that  extent  it  is  public  for  that  purpose  only.'  Said  Spencer,  G.  J., 
in  Hooker  v.  Gummings,  20  Johns.  90,  11  Am.  Dec.  249,  'The  common 
law  considered  a  stream  where  the  tide  ebbs  and  flows  as  navigable, 
and  devoted  to  the  public  for  all  purposes,  as  well  for  navigation  as 
for  fishing;  and  other  streams  as  navigable  but  not  so  far  belonging 
to  the  public  as  to  devest  the  owners  of  the  adjacent  banks  of  the 
exclusive  right  of  fishing  therein.'  So  it  will  be  dearly  seen  that  to 
merely  hold  that  the  bed  of  a  stream  navigable  in  fact  is  subject 
to  the  easement  of  the  public  for  that  purpose,  does  not  sustain  the 
common  right  of  fishing  therein":  Willow  Biver  Glub  ▼•  Wade,  100 
Wis.  86,  76  N.  W.  273,  42  L.  B.  A.  305. 

e.    Several  or  Exdusiye  Bi^^t  of  Fiahary. 

1.  As  a  Qeneral  Rule. — ^The  general  rule  is  that  there  is  no  common 
right  of  fishery  in  non-navigable  waters  on  the  land  of  a  private 
proprietor;  the  owner  of  the  soil  ordinarily  has  the  exclusive  right 
of  fishing  in  non-navigable  waters  on  his  land:  See  "In  Private  or 
Non-navigable  Waters,"  ante.  In  navigable  waters,  however,  the  right 
of  fishing  is  common  to  all  the  people,  in  the  absence  of  any  grant 
or  prescriptive  rights  to  the  contrary;  ordinarily,  no  one,  not  even 
m  riparian  owner  in  the  water  opposite  his  land,  has  any  exclusive 
right  of  fishery  in  navigable  waters:  See  "In  Public  or  Non-navigable 
Waters,"  ante.  It  has  been  affirmed,  however,  that  the  rule  that  the 
ovmer  of  the  soil  has  the  exclusive  right  of  fishing  in  the  waters 
mbove  it  is  as  applicable  to  navigable  waters  as  to  non-navigable 
waters,  subject  to  the  superior  right  of  navigation:  Trustees  of  Brook- 
haven  V.  Strong,  60  N.  Y.  56.  But  it  is  doubtful  whether  this  doc- 
trine is  universally  accepted:  See  'la  PnbUs  Of  Non-navigable 
Waters^"  ante. 
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2.  Am  Founded  on  anknt.«— If  the  state  it  regarded  rm  owaingr  tbe 
toil  ander  navigable  waters,  and  the  water  itself  with  the  fish  therein, 
in  trust  for  the  whole  people,  it  might  seem  doobtfnl  whether  tke 
state  can  grant  the  soil  with  the  ezelusive  right  of  fishing  to   any 
individnal:  Gongh  v.  Bell,  21  N.  J.  L.  156;  Slingerlaad  ▼.  Intemm- 
tional  Contracting  Co.,  43  App.  Dir.  215,  60  N.  T.  Snpp.  12,  affirmed 
in  169  N.  T.  60,  61  N.  E.  995,  66  L.  B.  A.  494;  Home  ▼.  Bogne  Bi^er 
Packing  Co.,  51  Or.  237,  ante,  p.  732,  83  Pac.  391,  92  Pae.  1065,  96 
Pac.  865.    Tet  some  authorities  hold  that  a  several  flsherf  in   pub- 
lic waters  may  be  derived  bj  grant  from  the  sovereign  aatboritj: 
Bogers  v.  Jones,  1  Wend.  237,  19  Am.  Dee.  493;  Trustees  of  Brook- 
haven  V.  Strong,  60  N.  Y.  56.    Authority  for  such  a  grant  may  be 
incident  to  the  plenary  power  of  the  legislature  to  regulate  the  rig^bt 
of  fishiug,  and  the  grant  may  be  justified  as  promoting  the  general 
interests  of  the  public:  Heckman  v.  Bwett,  99  Cal.  303,  33  Pae.  1099, 
affirmed  in  107  Cal.  276,  40  Pae.  420;  State  v.  Leavitt  (Me.),  72  Atl. 
875.    Said  the  supreme  court  of  Maine  in  this  case:  "Although  there 
are  a  few  authorities  which  seem  to  hold  that  a  public  right  of  fish- 
ery is  inalienable  by  the  state,  the  great  weight  of  authority  and  jndi- 
cial  expression  is  to  the  effect  that  the  state  in  the  exercise  of  its 
power  of  regulation  and  eontrol  may  grant  exclusive  rights  of  fishery 
to  individuals."    The  Maine  court  further  points  out  that    at   least 
those  states  that  were  formerly  the  colonies  of  Great  Britain    exer- 
cise, in  respect  to  the  rights  of  common  fishery  which  they  hold   in 
trust  for  the  public,  not  only  the  rights  of  sovereignty,  but  also  the 
right  of  property.    The  Massachusetts  eourt  has  also  recognized  this 
doctrine:    Commonwealth  v.   Hilton,   174  Mass.   79,   54  N.   E.   362,   4o 
L.  B.  A.  475.    In  Polhemus  v.  Bateman,  60  N.  J.  L.  163,  37  Atl.  1015, 
it  is  said  that,  the  state  may  grant  the  exclusive  use  of  its  lands  un- 
der water,  but  until  such  grant  is  made  the  right  to  enter  and  fish 
upon  it  may  be  exercised  by  all  the  citizens  of  the  state. 

3.  As  Based  on  Custom  or  Prsscriptioa. — ^If  it  is  conceded  that  an 
exclusive  right  to  fish  in  public  waters  may  be  granted  by  the  state, 
then  perhaps  such  right  may  be  established  by  prescription;  but  if  the 
state  has  no  authority  to  make  such  a  grant,  then  a  prescriptive  right  to 
a  several  fishery  in  public  waters  cannot  be  acquired  by  an  individnal, 
for  a  prescriptive  title  presupposes  a  grant,  and  a  grant  will  not  be 
implied  where  no  authority  therefor  exists:  Chalker  v.  Dickinson,  1 
Conn.  382,  6  Am.  Dec.  250;  Bogers  v.  Jones,  1  Wend.  237,  19  Am.  Dee. 
493;  Gould  v.  James,  6  Cow.  369;  Trustees  of  Brookhaven  v.  Strong, 
60  N.  Y.  56;  Slingerland  v.  International  Contracting  Co.,  43  App. 
Div.  215,  60  N.  Y.  Supp.  12,  afllrmed  in  169  N.  Y.  60,  61  N.  E,  995. 
56  L.  B.  A.  494;  Hume  v.  Bogue  Biver  Packing  Co.,  51  Or.  237,  ante, 
p.  732,  83  Pac.  391,  92  Pac.  1065,  96  Pac  865.  In  Heckman  v.  Swett, 
99  Cal.  303,  33  Pac.  1099,  the  possession  relied  upon  to  establish  a 
prescriptive  right  to  an  exclusive  fishery  was  in  violation  of  a  penal 
statute,  and  for  that  zeasoui  if  for  no  other,  it  did  not  ripen  into  any 
right  or  title. 
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No  presumption  of  a  grant  to  an  exclusive  right  to  fish  in  pnblie 
waters  arises  merely  from  fishing  in  a  particular  place,  no  matter  for 
how  long  a  time.  The  person  so  fishing  prima  facie  exercises  only  a 
right  belonging  to  him  in  common  with  all  other  persons,  while,  in 
order  to  have  a  basis  for  presuming  a  grant  of  an  exclusive  right,  it 
must  ap])ear  that  others  have  been  excluded  by  him  from  in  any 
manner  fishing  in  the  waters  to  which  he  lays  claim:  Moulton  v. 
Libbey,  37  Me.  472,  59  Am.  Dee.  57;  Delaware  &  M.  B.  Co.  v.  Stump, 
8  Gill  ft  J.  479,  29  Am.  Dee.  561;  Collins  v.  Benbury,  27  N.  C.  118,  42 
Am.  Dec.  155;  Sloan  v.  Biemiller,  34  Ohio  St.  492. 

The  right  of  fishing  in  the  waters  of  the  ocean,  whether  in  the 
open  sea  or  where  the  waters  ebb  and  flow  over  the  tide  lands,  is  a 
public  right  which  may  be  exercised  by  any  citizen,  and  is  not  and 
cannot  be  exclusive,  or  the  subject  of  title  by  prescription,  no  matter 
by  whom  or  for  what  length  of  time  it  may  be  exercised:  Pacific 
Steam  Whaling  Co.  v.  Alaska  Packers  Assn.,  138  Cal.  632,  72  Pac. 
161. 

Ordinarily,  one  does  not  acquire  an  exclusive  right  of  fishery  in 
navigable  waters  by  merely  clearing  out  and  occupying  a  fishing 
place:  Freary  v.  Cooke,  14  Mass.  488;  Westfall  v.  Van  Anker,  12 
Johns.  425;  Collins  v.  Benbury,  27  N.  C.  118,  42  Am.  Dec.  155;  Hume 
V.  Bogue  Biyer  Packing  Co.,  51  Or.  237,  ante,  p.  732,  83  Pac.  391, 
92  Pac.  1065,  96  Pac.  865.  In  Connecticut,  however,  the  statute  seems 
to  confer  an  exclusive  right  to  fish  on  the  person  who  clears  out  a 
fishing  place  in  the  bed  of  a  navigable  river  and  continues  to  occupy 
it:  Pitkin  v.  Olmstead,  1  Boot,  217;  Munson  v.  Baldwin,  7  Conn.  168. 

The  right  of  fishing  in  another's  fishery  is  a  profit  a  prendre,  as 
distiiiguished  from  an  easement,  which  latter  is  a  privilege  without 
profit;  and  a  right  to  take  fish  from  non-navigable  water  on  the  land 
of  another  cannot  be  claimed  by  custom  or  dedication.  If  available 
at  all,  such  right  must  be  set  up  by  prescription  as  belonging  to  some 
estate:  Waters  v.  Lilley,  4  Pick.  145,  16  Am.  Dec.  333;  Melvin  v. 
Whiting,  10  Pick.  295,  20  Am.  Dec.  524;  McFarlin  v.  Essex  Co.,  10 
Gosh.  304;  Beach  v.  Morgan,  67  N.  H.  529,  68  Am.  St.  Bep.  692,  41 
Atl.  349;  Cobb  v.  Davenport,  32  N.  J.  L.  369;  Winder  v.  Blake, 
49  N.  C.  332.  And  an  individual  cannot,  merely  as  one  of  the  public, 
claim  a  prescriptive  right  to  fish  in  private  waters,  for  the  public  can- 
not prescribe:  Turner  v.  Selectmen  of  Hebron,  61  Conn.  175,  22  Atl. 
951,  14  L.  B.  A.  386;  Albright  v.  Cortright,  64  N.  J.  L.  330,  81  Am. 
St.  Bep.  504,  45  Atl.  634,  48  L.  B.  A.  616;  Smith  v.  Andrews  (1891), 
2  Ch.  D.  678. 

f.  Assignment  of  Fisbery. — A  several  right  of  fishery  may  be  the 
subject  of  assignment  or  conveyance:  Matthews  v.  Treat,  75  Me.  594; 
Inhabitants  of  Watertown  v.  White,  13  Mass.  477;  Commonwealth  v. 
Eliot,  146  Mass.  5,  15  N.  E.  81;  Butrick  v.  Tilton,  155  Mass.  461,  29 
N.  B.  1088;  Fitzgerald  v.  Firbank  (1897),  2  Ch.  D.  96;  Ecroyd  v. 
Coulthard  (1897),  2  Ch.  D.  554.  But  it  seems  that  a  personal  right 
in  gross  to  fish  in  a  brook  or  pond,  not  appendant  to  any  estate,  is 
neither  assignable  nor  inheritable:   Mallet  v.  McCord,  127  Ga.  761, 
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56  8.  E.  1015;  Beach  v.  Morgan,  67  N.  H.  529,  68  Am.  St.  Bep.  692, 
41  Atl.  349;  Jaeobson  ▼.  Fountain,  2  Johns.  170.  The  right  onder 
the  Conneetieat  statute  to  dear  and  acquire  a  fishing  place  in  a  river 
so  long  as  the  use  thereof  continues  is  personal  and  not  aasignable: 
Adams  ▼.  Pease,  2  Conn.  481;  Munson  v.  Baldwin,  7  Conn.  168.  It 
has  already  been  seen  that  when  the  ownership  of  the  water  of  a 
stream  is  in  one  person  and  the  ownership  of  the  soil  in  another,  the 
right  of  fishery  is  in  the  owner  of  the  water. 

nL    Bight  to  Use  Land  Under  or  Along  Water  WhUe  Fishing 

a.  In  Case  of  Non-navigable  Waters. — Since  the  owner  of  tlDe  ■oil 
along  and  under  non-navigable  waters  ordinarily  has  the  ezelnaive 
right  of  fishing  therein,  the  question  of  the  right  of  fishermen  to  use 
such  land  while  fishing  can  hardly  arise.  It  has  been  held,  Ilow- 
ever,  to  be  a  trespass,  not  only  to  walk  along  the  banks  of  a  noB> 
navigable  stream,  where  it  crosses  privately  owned  land,  but  eve& 
to  walk  along  the  bed  thereof,  while  fishing:  Hartman  v.  Tresiee,  36 
Colo.  146,  84  Pac.  685,  4  L.  B.  A.,  N.  S.,  872.  It  is  also  usually  re- 
garded as  a  trespass  for  fishermen  to  cross  private  lands  to  readi  a 
brook  or  lake  thereon,  at  least  if  the  owner  has  given  notice  of  his 
objections  thereto:  See  "In  Private  or  Non-navigable  Waters,"  ante. 

b.  In  Case  of  Navigable  Waters. — ^The  owner  of  upland  adjoining 
navigable  waters  dearly  has  a  right  of  way  to  deep  water  for  pfiir- 
poses  of  fishing,  and  may  land  his  nets,  and  make  other  uses  of  the 
tide  lands:  Sutter  v.  Heckman,  1  Alaska,  81,  188;  Locke  v.  Motley, 
2  Gray,  265;  Skinner  v.  Hettrick,  73  N.  C.  53.  See  note  to  Mobile 
Transportation  Co.  v.  City  of  Mobile,  127  Am.  St.  Bep.  34.  And  it 
would  seem  that  the  public  generally,  in  exercising  the  common  right 
to  take  fish  in  navigable  waters,  may  make  use  of  the  soil  below  high- 
water  mark,  whether  along  the  shores  of  the  sea  or  of  navigable 
streams,  and  this  although  the  title  to  the  soil  may  be  in  the  ad- 
joining proprietor,  for  his  title  would  be  subject  to  this  servitude  in 
favor  of  the  public:  Pacific  Steam  Whaling  Co.  v.  Alaska  Paekeia 
Assn.,  138  Cal.  632,  72  Pac.  161;  Murphy  v.  Brooklyn,  98  N.  Y.  642; 
WiUow  Biver  Qub  v.  Wade,  100  Wia  86,  76  N.  W.  273,  42  L.  B.  A. 
305.  But  ordinarily  the  public,  as  incident  to  the  right  of  common 
fishery,  is  not  entitled  to  enter  upon  or  make  use  of  private  property 
above  high-water  mark:  Bickel  v.  Polk,  5  Harr.  (Del.)  325;  Attor- 
ney General  v.  Tarr,  148  Mass.  309,  19  N.  £.  358,  2  L.  B^  A.  87; 
Cortelyou  v.  Van  Brandt,  2  Johns.  357,  3  Am.  Bee.  439.  This  is  la 
accordance  with  the  general  rule  that  the  banks  of  a  stream  cannot 
be  trespassed  upon  in  carrying  on  navigation:  Clarke  v.  EvaasviDe 
Boat  Club  (Ind.),  88  N.  £.  100;  Smith  v.  Atkins,  110  Ky.  119,  96  An. 
St.  Bep.  424,  60  8.  W.  930,  53  L.  B.  A.  790;  Whitman  v.  Muskegon 
Log  etc.  Co.,  152  Mich.  645,  116  N.  W.  614,  20  L.  B.  A.,  N.  8^  984. 

IV.    Bights  Conflicting  with  Fidiery. 

a.  Navigation  of  Water. — The  public  right  of  navigation  Is  re- 
garded as  superior  to  any  right  of  fishery  in  the  water;  and  in 
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of  a  neeessarj  eonfliet  between  the  tiro,  tlie  latter  nmst  3rield  so  far 
as  18  essential  to  the  fair  and  legitimate  exercise  of  the  former.  But 
while  the  right  of  navigation  is  paramoi^nt,  it  is  not  exelnsiTe,  and 
navigators  cannot  be  indifferent  to  the  rights  of  fishermen.  If  nets 
are  mn  across  the  channel  of  a  stream,  or  in  front  of  a  landing  place^ 
or  otherwise  obstmct  nayigation,  thej  maj  be  mn  over  with  impunity 
bj  boats  and  vessels  that  find  it  necessary  to  do  so.  Bat  there  must 
be  reasonable  necessity  therefor.  There  must  be  no  malice  or  wan- 
tonness, no  unnecessary  damage,  no  negligent  destmction,  bat  only 
a  bona  fide  exercise  of  the  right  of  navigation.  Navigators  who  un- 
necessarily, and  designedly  or  negligently,  ran  their  boats  or  east 
their  anchors  into  nets  or  other  fishing  appliances,  may  be  held  lia- 
ble therefor:  Ex  parte  Bailey,  155  Gal.  472,  101  Pae.  441;  Lincoln 
V.  Davis,  53  Mich.  375,  51  Am.  Bep.  116,  19  N.  W.  103;  Slingerland  v. 
International  Contracting  Co.,  169  N.  Y.  60,  61  N.  E.  995,  56  L.  B.  A. 
494;  Lewis  v.  Keeling,  46  N.  C.  299,  62  AnL  Dec.  168;  Hopkins  v. 
Norfolk  ft  8.  B.  Co.,  131  N.  C.  463,  42  8.  E.  902;  Cobb  v.  Bennett, 
75  Pa.  326,  15  Am.  Bep.  752;  Wright  v.  Mulvaney,  78  Wis.  89,  23 
Am.  St.  Bep.  393,  46  N.  W.  1045,  9  L.  B.  A.  807;  Mason  v.  Mana- 
field,  4  Cranch  G.  C.  580,  Fed.  Cas.  No.  9243.  The  measure  of  dam- 
ages, in  such  a  case,  has  been  held  to  include  not  only  the  injury  to 
the  net,  but  also  the  loss  of  fish  which  otherwise  might  have  been 
taken:  Post  v.  Munn,  4  N.  J.  L.  61,  7  Am.  Dee.  570;  but  this  right 
to  recover  for  the  loss  of  prospective  profits  may  be  regarded  as 
doubtful:  Wright  v.  Mulvaney,  78  Wisw  89,  23  Am.  8t.  Bep.  393,  46 
N.  W.  1045,  9  L.  B.  A.  807. 

b.  Other  Uses  of  Water. — ^The  public  right  of  fishing  is  paramount 
to  the  private  right  to  cut  grass  below  high- water  mark:  Allen  v. 
Allen,  19  B.  L  114,  61  Am.  St.  Bep.  738,  32  Atl.  166,  30  L.  B.  A.  497. 
And  one  who  in  a  reasonable  manner  cuts  holes  in  the  ice  for  pur- 
poses of  fishing,  where  another  has  cleared  away  the  snow  with  the 
intention  of  harvesting  the  ice  as  it  thickens,  commits  no  actionable 
wrong:  Bowell  v.  Doyle,  131  Mass.  474. 

The  owner  of  land  along  a  stream  has  no  right  to  destroy  or  to  ob- 
struct the  free  passage  of  fish  therein  which  he  does  not  take:  Peo- 
ple V.  Truckee  Lumber  Co.,  116  Cal.  397,  58  Am.  St.  Bep.  183,  48  Pae. 
374,  39  L.  Bw  A.  581.  And  persons  who  erect  and  maintain  dams  in 
a  stream,  for  commercial  or  manufacturing  purposes,  are  under  the 
implied  obligation  to  provide  and  maintain  fishways  adequate  to  per- 
mit the  free  migration  of  fish.  In  the  exercise  of  its  police  power, 
a  state  may  compel  the  construction  of  adequate  fishways  by  persona 
who  maintain  dams,  either  in  navigable  or  non-navigable  streams,  so 
that  there  may  be  a  free  passage  for  fish:  Bristol  v.  Ousatonic  Water 
Co.,  42  Conn.  403;  State  v.  Meek,  112  Iowa,  338,  84  Am.  St.  Bep.  342, 
84  N.  W.  3,  51  L.  B.  A.  414;  Town  of  Stoughton  v.  Baker,  4  Mass. 
522,  8  Am.  Dee.  236;  West  Point  Water  etc.  Co.  v.  State,  49  Neb. 
218,  66  N.  W.  6;  State  v.  Boberts,  59  N.  H.  256,  47  Am.  Bep.  199; 
In  re  Delaware  Biver,  131  App.  Div.  403,  115  N.  Y.  Supp.  745. 
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It  has  been  held  that  a  riparian  owner  aeenstomed  to  take  Hah  ftom 
a  river  cannot  maintain  an  action  against  one  who  builds  a  dam  below 
him,  obstructing  the  passage  of  fish,  since  the  wrong  is  in  the  nature 
of  a  public  nuisance  not  causing  him  damage  which  is  not  common 
to  others:  Dunn  v.  Stone,  4  N.  G.  241.  See,  however,  Morris  v.  Gra- 
ham, 16  Wash.  343,  58  Am.  St.  Bep.  33,  17  Pac.  752. 

V.    Bemedles  for  Interference  with  Bight  of  Fidiezy. 

a.    Bijnnctloii  or  Action  for  Damages. — One  who  has  an  exelnsiTe 

right  of  fishery  may  maintain  an  action  for  damages  against  others 
who  invade  or  Interfere  with  the  same;  their  intrusion  upon  his  fish- 
ery, or  upon  his  lands  to  reach  it,  constitutes  a  trespass:  Hartman  v. 
Tresise,  36  Colo.  146,  84  Pac.  685,  4  L.  Bw  A.,  K.  S.,  872;  Matthews  v. 
Treat,  75  Me.  594;  Commonwealth  v.  Weatherhead,  110  Massw  175; 
Yard  v.  Carman,  3  N.  J.  L.  936;  Cobb  v.  Davenport,  32  N.  J.  Ll  369; 
Albright  v.  Cortright,  64  N.  J.  L.  330,  81  Am.  St.  Bep.  504,  45  AU. 
634,  48  L.  B.  A.  616;  Jones  ▼.  Jones,  2  N.  C.  488;  Hart  ▼.  Hill,  1 
Whart.  124. 

But  an  action  at  law  for  such  invasion  may,  and  perhaps  in  most 
cases  is,  an  inadequate  remedy,  since  the  trespasses  are  likely  to  be 
continuing  or  numerous  and  the  resulting  damages  not  susceptible  of 
determination.  Hence  injunctions  are  not  infrequently  issued  to  pro- 
tect the  private  or  exclusive  right  of  fishing  and  fowling:  Bolsa  Land 
Co.  ▼.  Burdick,  151  Cal.  254,  90  Pac.  632,  12  L.  B.  A.,  N.  S.,  275; 
Dunker  v.  Field  &  Tule  Club,  6  Cal.  App.  524,  92  Pac.  502;  Schnlte 
V.  Warren,  218  HI.  108,  75  N.  B.  783,  13  L.  B.  A.,  N.  S.,  745;  Saginaw 
Lumber  &  Salt  Co.  v.  Griffore,  145  Mich.  287,  116  Am.  St.  Bep.  297, 
108  N.  W.  681;  Wilson  v.  Hill,  46  N.  J.  Eq.  367,  19  Atl.  1097;  Sooy 
Oyster  Co.  v.  Gaskill  (N.  J.  Eq.),  69  Atl.  1084;  Sequim  Bay  Can- 
ning Co.  V.  Bugge,  49  Wash.  127,  94  Pac.  922;  note  to  Moore  v.  HaXLi- 
day,  99  Am.  St.  Bep.  751,  752.  On  the  same  principle,  hunting  on 
land,  even  in  the  highway,  may  be  enjoined  by  the  owner  of  the  soil: 
li.  Bealty  Co.  v.  Johnson,  92  Minn.  363,  104  Am.  St.  Bep.  677,  100 
N.  W.  94,  66  L.  B.  A.  439;  Whittaker  v.  Stangvick,  100  Minn.  386^ 
117  Am.  St.  Bep.  703,  111  N.  W.  295,  10  L.  B.  A.,  N.  S.,  921. 

Persons  who  are  excluded  from  the  common  right  to  fish  in  public 
waters,  such  as  the  ocean,  are  entitled  to  recover  damages  against 
the  wrongdoer  who  excludes  them:  Pacific  Steam  Whaling  Go  v. 
Alaska  Packers  Assn.,  138  Cal.  632,  72  Pac.  161.  And  where  certain 
persons,  such  as  the  members  of  a  club,  prevent  a  citizen  from  exer- 
cising the  common  right  to  .fish  or  hunt  in  navigable  waters,  be  is 
entitled  to  an  injunction  to  protect  his  rights:  Burns  ▼.  Crescent  Gun 
&  Bod  Club,  116  La.  1038,  41  South.  249;  Ainsworth  v.  Munoakong 
Hunting  &  Fishing  Club,  153  Mich.  185,  126  Am.  St.  Bep.  474,  116 
N.  W.  992,  17  L.  B.  A.,  N.  8.,  1236.  Persons  engaged  in  the  exer- 
cise of  their  common  right  of  fishing  in  the  waters  of  a  navi^ble 
river  suffer,  from  the  construction  and  maintenance  of  a  fish-trap  or 
pound-net  in  a  channel  of  the  stream^  a  damage  and  special  injury 
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in  whieh  the  publie  do  not  Ahare,  iiiid  therefore  maj  maintain  a  suit 
to  enjoin  the  continuance  thereof:  Morrig  ▼.  Graham,  16  Wash.  343, 
58  Am.  St.  Bep.  33,  17  Pae.  752. 

Persons  who  pollute  or  defile  a  stream  or  pond  may  be  held  liable 
bj  the  owner  of  the  land  thereunder  for  the  injury  resulting  to  the 
fish:  Seamen  v.  Lee,  10  Hun,  607;  Smith  v.  Cranford,  32  N.  Y.  Supp. 
375,  84  Hun,  318;  and  it  would  seem  that  he  may  have  them  eu- 
joined:  Threatt  ▼.  Brewer  Min.  Co.,  4^  S.  G.  95,  26  S.  E.  970.  An  in- 
formation may  be  brought  by  the  attorney  general  without  the 
information  of  a  private  relator  to  obtain  an  injunction  against  the 
continuance  of  a  public  nuisance  consisting  of  the  depositing  in  a 
non-navigable  stream  of  substances  poisonous  to  the  fish  therein:  People 
V.  Truekee  Lumber  Co.,  116  Cal.  397,  58  Am.  St.  Bep.  183,  48  Pac. 
374,  39  L.  B.  A.  581. 

b.  Criminal  Frosecntioa.— One  who,  with  felonious  intent,  takes 
fish  which  others  have  reduced  to  their  possession  and  hence  acquired 
the  ownership  of,  is  guilty  of  larceny,  and  is  subject  to  criminal  pros- 
ecution therefor:  State  ▼.  Shaw,  67  Ohio.  St.  157,  65  N.  E.  875,  60 
Li.  9.  A.  481.  And  the  same  would  seem  to  be  true  of  one  who,  with 
like  intent,  takes  clams  or  oysters  which  another  person  has  reclaimed 
and  transplanted  so  as  to  take  them  out  of  the  dominion  of  common 
property:  People  ▼.  Morrison,  194  N.  Y.  175,  128  Am«  St.  Bep.  652, 
86  N.  K  1120. 
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[51  Or.  588,  95  Pac.  720.] 

KAVIGABLS  BOTJNDABIES. — The  Concnrrent  Jiirlsdiction 
GiTflU  to  states  over  navigable  rivers  constituting  the  boundary  be- 
tween them  is  not  joint  in  the  sense  that  only  legislative  acts  adopted 
by  both  states  can  be  effective  on  the  boundary  waters;  it  is  not  es- 
sential to  the  right  of  one  of  the  states  to  enforce  its  law  thereon 
that  the  same  shall  have  been  acquiesced  in  or  approved  by  the  other, 
(pp.  767,  770.) 

FI8HEBIE8  —  Bight  Of  State  to  Begulate. — Since  an  India* 
eliminate  exercise  of  the  common  right  of  fishery  would  result  in  the 
destruction  of  the  fish,  the  sovereignty  having  jurisdiction  over  the 
waters  under  its  police  powers  may  regulate  or  restrict  the  exercise 
of  this  right  for  the  common  good.     (p.  770.)  * 

NAVIGABLE  BOUNDABIES— Begnlation  of  Bight  to  Fish.— 
Where  adjoining  states  have  concurrent  jurisdiction  on  the  navigable 
waters  forming  their  boundaries,  the  laws  of  each  state  regulating 
the  common  right  to  take  fish  from  such  waters  are  valid  and  bind- 
ing, when  not  in  conflict;  and  if  there  is  a  conflict,  the  law  of  the 
state  which  is  the  most  restrictive  in  its  character  must  prevail,  and 
to  that  extent  the  state  which  first  assumes  to  act  has  jurisdiction 
to  the  exclusion  of  the  other,     (p.  770.) 

NAVIGABLE  BOUNDABIES— Begulation  of  Bight  to  Fish.— 
Under  the  act  of  Congress  giving  the  states  of  Oregon  and  Washing- 
ton concurrent  jurisdiction  over  the  Columbia  river  so  fur  as  it  forms 
the  boundary  between  themi  the  former  state  may  prohibit  fibbing 
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with  a  pane-net  over  the  entire  river,  and  a  license  bj  the  tah  eom- 
misfiioner  of  Washington  to  a  resident  of  that  state  to  fiah  with  a 
purse-net  confers  no  right  on  him  to  fish  on  the  Washington  aide  in 
violation  of  the  Oregon  statute,     (pp.  766,  770,  771.) 

George  G.  Fulton,  for  the  appellant. 

Andrew  M.  Crawford,  attorney  general,  Isaae  H.  Van 
Winkle,  assistant  attorney  general,  and  Gilbert  L.  Hedges, 
for  the  respondent. 

John  D.  Atkinson,  attorney  general,  and  A.  J.  Falknor, 
assistant  attorney  general,  for  the  state  of  Washington. 

•*•  BEAN,  C.  J.  The  defendant,  a  resident  of  the  atatc 
of  Washington,  was  tried  and  convicted  in  the  courts  of  this 
state  for  fishing  on  the  Washington  side  of  the  Columbia 
river  with  a  purse-net — a  floating  device  for  taking  fish — ^in 
violation  of  the  laws  of  this  state,  and  he  appeals.  By  the 
law  of  the  state  of  Washington,  in  force  at  the  time  of  his 
arrest,  fishing  with  a  purse-net  was  lawful  by  ^^^  those  Rav- 
ing a  license  so  to  do  from  the  fish  commissioner  of  that  state, 
and  defendant  had  such  license.  The  single  question  for 
determination,  therefore,  is  whether  the  law  of  Oregon  pro- 
hibiting the  taking  of  fish  in  the  manner  indicated,  extends 
over  the  entire  waters  of  the  river,  or  whether  it  is  confined 
to  the  Oregon  side.  By  section  1  of  the  act  of  Congress  of 
March  2,  1853,  chapter  90,  10  Stat.  172,  all  that  part  of  the 
territory  of  Oregon  lying  north  of  the  **main  channel  of  the 
Columbia  river"  was  organized  into  the  territory  of  Wash- 
inpfton,  and  by  section  21  of  the  same  act  it  is  provided  ''that 
the  territory  of  Oregon,  and  the  territory  of  Washington,  shall 
have  concurrent  jurisdiction  over  all  offenses  committed  on 
the  Columbia  river,  where  said  river  forms  the  common 
boundary  between  said  territories."  Section  1  of  the  act  of 
Congress  admitting  Oregon  into  the  Union  (Act  Feb.  14, 
1859,  c.  33,  11  Stat.  383),  after  describing  in  detail  the 
boundaries  of  the  state,  provides,  * 'including  jurisdiction  in 
civil  and  criminal  cafees  upon  the  Columbia  river  and  Snake 
river,  concurrently  with  the  states  and  territories  of  which 
those  rivers  form  a  boundary  in  common  with  this  state." 
And  in  section  2  it  is  said:  ''The  state  of  Oregon  shall  have 
concurrent  jurisdiction  on  the  Columbia  and  all  other  rivers 
and  waters  bordering  on  the  said  state  of  Oregon,  so  far  as 
the  same  shall  form  a  common  boundary  to  said  state,  and 
any  other  state  or  states  now  or  hereafter  to  be  formed  or 
bounded  by  the  same." 
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1.  The  meaning  of  the  words  ** concurrent  jurisdiction/*  as 
used  in  these  several  acts  of  Congress,  is  the  point  at  issue 
in  the  present  case.  It  has  been  a  subject  of  dispute  between 
the  two  states  for  many  years,  and  is  a  question  of  great 
public  importance  to  both  commonwealths,  and  one  which 
should  be  authoritatively  settled  by  the  supreme  court  of  the 
United  States,  as  the  court  of  final  resort.  In  1895,  one  Matt- 
son  was  tried  and  convicted  in  the  circuit  court  of  Clatsop 
county  for  fishing  in  the  river  on  Sunday,  in  violation  of  the 
laws  of  this  *®^  state.  Mattson  petitioned  the  circuit  court 
of  the  United  States  for  a  writ  of  habeas  corpus,  and,  upon  a 
hearing  before  Judges  Bellinger  and  Hanford,  was  discharged, 
the  eourt  ruling  that  the  law  of  Oregon,  under  which  he  was 
tried  and  convicted,  was  invalid,  because  it  bad  not  been 
acquiesced  in  or  sanctioned  by  the  state  of  Washington.  In 
construing  the  word  ** concurrent,"  as  used  in  the  acts  of 
Congress  conferring  jurisdiction  on  the  river,  it  is  said:  **The 
word  'concurrent,'  in  its  legal  and  generally  accepted  defini- 
tion, means  acting  in  conjunction,  and  when  applied  to  juris- 
diction of  Oregon  to  enact  laws  for  the  Columbia  river,  it 
can  only  mean  the  power  to  enact  such  criminal  statutes  as 
are  agreed  to,  or  acquiesced  in,  by  the  state  of  Washington, 
or  as  are  already  in  force  within  its  jurisdiction":  In  re 
Mattson  (C.  C),  69  Fed.  535.  This  ruling  was  subsequently 
followed  by  Judge  Wolverton  in  Ex  parte  Desjeiro  (C.  C), 
152  Fed.  1004.  By  this  construction,  concurrent  jurisdiction 
is  made  to  mean  the  same  as  joint  jurisdiction ;  consequently 
neither  state  can  make  or  enforce  any  of  its  laws — civil  or 
criminal — on  the  river,  without  the  consent  of  the  other,  thus 
denying  to  each  state  a  jurisdiction  expressly  conferred  upon 
it  by  Congress.  The  question  of  concurrent  jurisdiction  over 
boundary  waters  has  frequently  been  considered  by  the  courts 
of  this  country,  and,  while  no  satisfactory  definition  of  the 
term  is  to  be  found  in  the  books,  no  court,  except  the  one 
referred  to,  has,  so  far  as  we  have  been  able  to  ascertain, 
ever  held  or  intimated  that  where  the  waters  of  a  river  or 
stream  form  the  boundary  between  two  states,  and  each  is 
given  concurrent  jurisdiction  on  the  same,  that  neither  can 
enforce  its  laws  unless  they  have  been  acquiesced  in,  or  ap- 
proved by,  the  other. 

The  northern  boundary  of  the  states  of  West  Virginia  and 
Kentucky  extends  to  low-water  line  on  the  north  side  of  the 
Ohio  river,  and  the  southern  boundary  of  Illinois,  Indiana  and 
Ohio  to  that  point.  The  middle  '^®*  channel  of  the  Mississippi 
river  is  a  boundary  between  the  states  of  Missouri,  Iowa  and 
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Minnesota,  on  one  side,  and  Illinois  and  Wisconsin  <m  the 
other:  and  the  middle  channel  of  the  Missouri  river  is  the 
boundary  between  Missouri  and  Kansas.  Each  of  these  states 
is  given  concurrent  jurisdiction  over  the  river  forming  the 
boundary  thereof.  The  right  of  such  states  to  execute  process 
emanating  from  its  courts  and  enforce  its  civil  and  criminal 
laws  on  the  waters  of  the  stream  has  been  repeatedly  de- 
clared, and  is  denied  by  no  court  of  last  resort,  except  in 
Meyler  v.  Wedding,  107  Ky.  310,  92  Am.  St.  Rep.  347,  53  S. 
W.  809,  which  was  subsequently  reversed  by  the  supreme 
court  of  the  United  States,  192  U.  S.  573,  24  Sup.  Ct.  Rep. 
322,  48  L.  ed.  570,  66  L.  B.  A.  833,  and  Roberts  v.  Pullerton, 
117  Wis.  222,  93  N.  W.  1111,  65  L.  R.  A.  953,  which  wiU  be 
referred  to  hereafter.  Thus,  in  State  v.  Plants,  25  W.  Va. 
119,  52  Am.  Rep.  211,  a  conviction  in  a  West  Virginia  court 
for  selling  spirituous  liquor  on  a  boat,  which  was  afloat  on 
the  Ohio  river  above  low-water  mark  on  the  Ohio  side,  in 
violation  of  the  laws  of  West  Virginia,  was  sustained.  In 
Welsh  V.  State,  126  Ind.  71,  25  N.  B.  883,  9  L.  R.  A.  664,  it 
was  held  that  one  who  sold  intoxicating  liquors  in  a  boat 
anchored  in  the  Ohio  river  south  of  low-water  mark  could  be 
charged,  tried  and  convicted  in  an  Indiana  court  for  violating 
the  laws  of  that  state,  the  court  saying:  ''That  the  criminal 
laws  of  the  state  extend  to,  and  are  in  force  on,  the  Ohio 
river  where  such  river  constitutes  the  south  boundary  of  the 
state."  In  Carlisle  v.  State,  32  Ind.  55,  it  was  held  that  an 
Indiana  court  had  jurisdiction  over  the  crime  of  murder  com- 
mitted on  the  Ohio  river,  and  in  State  v.  Oeorge,  60  Minn. 
503,  63  N.  W.  100,  that  a  court  of  that  state  had  jurisdiction 
to  punish  the  crime  of  larceny  committed  on  the  Wisconsin 
side  of  the  Mississippi  river.  In  Loy  v.  Steamboat  P.  X. 
Anbury,  28  111.  412,  81  Am.  Dec.  292,  the  court  held  that 
trespass  would  lie  for  assault  committed  on  a  passenger  by 
the  oflBcer  of  •••  a  boat  on  the  Ohio  river.  A  conviction  for 
keeping  a  house .  of  iU-f  ame  on  the  Illinois  side  of  the 
Mississippi  river  was  sustained  by  the  courts  of  Iowa  (State 
of  Iowa  V.  Mullen,  35  Iowa,  199),  and  so  was  a  conviction  for 
keeping  a  gaming-house  on  the  Missouri  river  by  the  eonrt 
of  that  state,  although  the  house  or  boat  in  which  the  gaming 
was  conducted  was  on  the  Kansas  side:  State  v.  Metcalf, 
65  Mo.  App.  681.  In  Sanders  v.  St.  Louis  &  N.  0.  Anchor 
Line,  97  Mo.  26,  10  S.  W.  595,  3  L.  R.  A.  390,  it  was  ruled 
that  an  act  of  the  state  of  Missouri,  giving  damages  for  negli* 
gence  resulting  in  death,  controlled  in  a  case  arising  from 
acts  occurring  on  the  Illinois  side  of  the  Mississippi  river. 
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and  the  same  doctrine  has  been  enforced  in  the  courts  of 
Indiana:  Sherlock  v.  Ailing,  44  Ind.  184;  Memphis  &  Gin- 
cinnati  Packet  Co.  v.  Pikey,  Admx.,  142  Ind.  304,  40  N.  B. 
527.  The  circuit  court  of  the  United  States  for  the  district 
of  Oregon,  in  Annie  M.  SmuU,  2  Saw.  226,  Fed.  Cas.  No.  423, 
held  that  it  had  jurisdiction  oyer  a  boat  anchored  on  the 
Washington  side  of  the  Columbia  river.  Judge  Deady,  in 
stating  the  terms  and  effect  of  the  act  of  Congress  conferring 
on  this  state  concurrent  jurisdiction  on  the  Columbia  river, 
says:  *'It  is  not  merely  a  special  grant  of  judicial  power  to 
the  courts  of  the  state  over  persons  and  things  upon  the  river, 
but  within  the  boundary  of  the  state.  It  is  a  legislative 
declaration  or  enactment  that  the  jurisdiction  of  the  state — 
that  is,  its  whole  sovereign  power — shall  extend  to  the  whole 
river,  subject  to  the  qualification  that  the  jurisdiction  of  the 
state  or  territory  on  its  northern  shore,  shall  in  like  manner 
extend  to  its  southern  shore.  In  effect,  this  makes  the  north- 
em  shore  of  the  river  the  northern  boundary  of  the  state,  for 
its  territorial  limits  and  jurisdiction  are  necessarily  the  same. 
Practically,  then,  so  far  as  the  Columbia  river  forms  a 
boundary  common  to  Oregon  and  Washington,  it  is  within 
the  territorial  limits  and  jurisdiction  of  each." 

The  right  to  exercise  concurrent  jurisdiction  over  rivers 
forming  state  boundaries  will  be  found  discussed  "^^^  by  Mr. 
Rorer  in  his  work  on  Interstate  Law,  336  et  seq.,  and  in  notes 
to  Roberts  v.  FuUerton,  117  Wis.  222,  93  N.  W.  1111,  65  L. 
R.  A.  953.  And,  as  we  have  already  remarked,  in  no  instance 
has  the  suggestion  been  made  that  the  validity  of  the  law 
sought  to  be  enforced  was  dependent  upon  the  acquiescence 
or  concurrence  of  the  adjoining  state,  unless  it  was  concern* 
ing  some  matter  affecting  or  annexed  to  the  soil,  but,  on  the 
contrary,  in  Eeator  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  62, 
7  Am.  St.  Rep.  837,  38  N,  W.  529,  it  is  expressly  declared 
that  concurrent  jurisdiction  is  not  joint  in  the  sense  that  only 
legislative  acts  adopted  by  both  states  can  be  effective  on 
boundary  waters. 

2.  The  case  of  Roberts  v.  FuUerton,  117  Wis.  222,  93  N. 
W.  1111^  65  L.  R.  A.  953,  is  much  relied  upon  by  defendant. 
That  was  an  action  to  recover  damages  for  the  taking  of 
plaintiff's  fish  net  from  where  it  was  located,  to  catch  fish  on 
the  Wiscoi^in  side  of  the  Mississippi  river.  Defendant 
pleaded  in  justification  that  he  was  an  ofScer  of  the  state  of 
Minnesota  duly  authorized  to  enforce  its  law  for  preservation 
of  fish,  and,  in  doing  the  act  complained  of  was  in  the  per- 
formance of  his  ofiicial  duties.    The  court  held  that^  although 
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fhe  states  of  Wisconsin  and  Minnesota  had  conemrent  juris- 
diction oyer  the  water  in  question,  an  attempt  is  made  in  the 
majority  opinion  to  distinguish  between  laws  regulating  the 
right  to  fish  and  other  acts  of  a  criminal  and  ciTil  natore. 
Bnt,  like  Mr.  Justice  Dodge,  who  dissented  in  thai  case,  we 
are  "unable  to  distinguish  between  criminal  and  polioe  legis- 
lation of  the  state  addressed  to  the  subject  of  catching  or 
destroying  fish,  and  police  or  criminal  legislation  relating  to 
other  subjects.''  Fish,  being  ferae  naturae,  while  in  state  of 
ufiture,  may  of  common  right  be  captured  and  taken  from 
navigable  waters  by  anyone,  unlefls  forbidden  hy  the  law- 
giving power:  2  Farnham  on  Water  and  Water  Bights,  1361. 

3.  But  because  an  indiscriminate  exercise  of  this  eonimon 
right  would  speedily,  result  in  the  destruction  of  the  "^^  fiah^ 
the  sovereignty  having  jurisdiction  over  the  waters  under  its 
police  powers  may  regulate  or  restrict  the  exercise  of  this 
right  for  the  common  good:  State  v.  Schuman,  36  Or.  16, 
78  Am.  St.  Bep.  754,  58  Pae.  661,  47  L.  B.  A.  153 ;  Haggerty 
V.  Ice  Mfg.  &  Storage  Co.,  143  Mo.  238,  65  Am.  St.  Bep.  647, 
44  S.  W.  1114,  40  L.  B.  A.  151 ;  Smith  v.  State,  155  Ind. 
611,  58  N.  E.  1044,  51  L.  B.  A.  404.  And  in  our  opinion, 
where  adjoining  states  have  concurrent  jurisdiction  on  the 
waters  forming  their  boundaries,  the  laws  of  each  state  regu- 
lating the  common  right  to  take  fish  from  such  waters  are 
valid  and  binding,  when  not  in  conflict,  and,  if  there  is  a 
conflict,  the  law  of  that  state  which  is  the  most  restrictive 
in  its  character  must  prevail,  and  to  that  extent  the  state 
which  first  sssumes  has  jurisdiction  to  the  exclusion  of  the 
other.  If  this  is  not  so,  and  the  states  of  Oregon  and  Wash- 
ington must  join  in  regulations  to  protect  the  fish  industry 
on  the  Columbia  rivei',  a  thing  they  have  heretofore  been 
unable  to  do,  the  river  will  practically  become  a  c<mimon  fish- 
ing ground,  without  limitation  or  restriction,  and  one  of  the 
greatest  industries  on  the  coast  be  speedily  destroyed. 

4.  It  is  argued  that  Washington,  by  issuing  a  license  to 
defendant  to  fish  with  a  purse-net,  has  made  lawful  that 
which  fhe  state  of  Oregon  has  declared  to  be  an  offense;,  and 
that  a  citizen  of  the  former  state  who  has  complied  with  its 
law  ought  not  to  be  punished  for  violating  a  law  of  this 
state.  But  the  license  did  not  confer  upon  defendant  the 
right  to  fish.  It  was  a  mere  regulation  of  an  existing  right 
and  hence  the  enforcement  of  a  law  of  this  state  prohibiting 
fishing  with  certain  appliances  does  not  deprive  defendant 
of  a  right  granted  to  him  by  an  adjoining  state,  but  is  an 
additional  limitation  and  restriction  on  a  common  right,  and 
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one  whieh,  hy  reason  of  its  jnrisdiction  over  the  riyer,  we 
think  it  had  the  power  to  enact. 
Affirmed* 


The  Concurrent  Jwriedietion  of  States  Over  a  NtwigabXe  Siver  form- 
ing the  boundary  between  them  is  considered  in  J.  8.  Keator  Lumber 
Co.  Y.  St.  Croix  Boom  Corp.,  72  Wis.  62,  7  Am.  St.  Bep.  837;  Merler 
▼.  Wedding,  107  Kj.  310,  92  Am.  St.  Hep.  847,  reversed  in  192  U.  S. 
573,  24  Sup.  Ct.  Bep.  322,  48  L.  ed.  570;  Simpson  v.  State,  92  Ghk.  41. 
44  Am.  St.  Bep;  75.  An  action  of  trespass  wiU  lie  against  a  steam- 
boat, under  Illinois  statute,  for  an  assault  and  battery  committed  by 
tho  mate  or  other  officer  of  the  boat  on  the  person  of  a  passenger  on 
board,  while  such  boat  is  navigating  the  rivers  within  or  bordering 
upon  the  state:  Loy  v.  Steamboat  T,  X.  Anbury,  28  HI.  412,  81  Am. 
Dee.  292  And  the  state  of  West  Virginia  has  jurisdiction  of  a  crim- 
inal offense  committed  on  a  vessel  on  the  Ohio  river,  within  low- 
water  mark,  opposite  the  territory  of  West  Virginia,  although  moored 
to  the  bank  within  the  boundariea  of  the  state  ef  Ohio:  State  v. 
Flantsb  26  W.  Va.  119,  52  Am.  Bep.  211« 
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BLOCKER  V.  STATE. 

[06  Tex.  Gr.  30,  114  &  W.  814.] 

HOmoIDE — Confession  by  Person  not  Accused.-— In  a  lioini- 
eide  ease,  where  the  entire  evidence  is  purely  cireamstantial,  testi- 
mony  that  a  third  person  has  declared  that  he  killed  the  deceased  is 
admissible,  his  motive  for  the  crime  being  as  strong,  as  that  of  ^he  de- 
fendant,    (p.  774.) 

HOmoiDE — ^Brldsnce  of  Throftti. — ^Evidenco  is  AdmissfU*  in 
a  homicide  ease  that  the  defendant  said,  prior  to  the  killing,  tliat  he 
would  kill  the  deceased  if  he  did  not  stop  going  to  see  a  certain 
woman  about  whom  there  was  rivalry  between  them.     (pp.  774,  775.) 

HOinoIDE  —  Cbaracter  and  S^IatiTe  Strength  of  PsrtieSd — 
When  there  is  little,  if  any,  evidence  respecting  the  character  of  tbe 
deceased  and  the  relative  strength  of  the  parties,  the  jury  should  not 
be  instructed  on  these  phases  of  the  case,  but  if  such  an  instmetion 
is  given  it  will  not  necessarily  be  ground  for  reversal,     (pp.  776,  777.) 

OSQfflM'AL  TBIAL— Instruction  OtttsidA  tke  Bridence^ — ^Trial 
courts  in  ^ving  charges  in  regard  to  the  law  of  the  case  should  eon- 
fine  their  instructions  to  the  case  developed  by  the  facts;  there  ia  no 
necessity  for  going  beyond  the  facts  and  putting  into  the  instme- 
tions  matters  not  called  for  by  the  evidence,     (p.  777.) 

HOinciDE^ — ^Wben  There  is  EYidenee  that  a  Third  Persoii  had 

equal  opportunity  and  motive  for  killing  the  deceased,  the  entire  ease 
being  purely  of  circumstantial  evidence,  an  instruction  is  not  errone- 
ous that  "if  you  deem  it  as  probable  that  A  killed  B  as  that  de- 
fendant killed  him,  yon  will  acquit  him,  and  unless  you  are  satisfied 
beyond  a  reasonable  doubt  that  A  did  not  kill  B,  you  will  acquit 
him."     (pp.  777,  778.) 

James  Eimbell  and  Harper,  Jackson  &  Harper,  for  the 

appellants 

F.  J.  McCord,  assistant  attorney  general,  for  the  stata. 

•*  DAVIDSON,  P.  J.  Appellant  was  convicted  of  murder 
in  the  second  degree,  his  punishment  being  assessed  at  twea^ 
years'  «>nfinement  in  the  penitentiary. 

(772) 
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The  eyidence  shovm  that  appellant  and  deceased  were  some- 
what in  rivalry  for  the  affection  and  favors  of  a  negro  wom<an, 
whose  chastity,  under  the  evidence,  was  not  above  sospicion. 
On  the  night  of  and  previous  to  the  homicide  these  two 
negroes  met  at  the  house  where  the  woman,  whose  name  is 
Delia  Nobles,  resided.  The  evidence  further  discloses  that 
deceased,  a  married  man,  had  perhaps  outstripped  his  rival, 
appellant,  in  the  race  for  the  affections  of  Delia  Nobles.  On 
taking  his  departure  from  the  house  of  Delia  Nobles  on  the 
nificht  of  the  homicide  appellant  left  the  deceased  with  her. 
Within  half  an  hour  the  deceased  left,  and  «t  few  moments 
later  the  report  of  a  gun  was  heard.  Early  the  following 
morning  the  body  of  deceased  was  found  lying  by  the  road- 
side, shot  in  the  head  over  the  left  eye.  The  state  relied  upon 
some  threats  of  a  qualified  nature  on  the  part  of  appellant 
against  deceased,  and  the  ^^  ill-will  and  iU-feeling  existing, 
or  that  had  prior  thereto  existed,  together  with  the  fact  that 
a  gun  was  found  at  the  residence  of  appellant,  one  barrel  of 
which  had  been  recently  discharged.  It  seems  that  no  foot 
tracks  were  found  in  close  proximity  to  the  body.  Some  dis- 
tance away  bare-foot  tracks  were  found,  showing  that  the 
party  who  made  the  tracks  was  moving  rapidly,  the  tracks 
being  something  like  five  feet  apart.  They  did  not  go  in  the 
direction  of  appellant's  residence.  There  is  some  evidence 
showing  at  another  point  some  distance  away  from  the  body 
a  shoe  track  was  found,  one  of  them  indicating  that  it  was 
mede  by  a  run-down  shoe,  and  there  is  some  evidence  indicat- 
ing that  appellant  owned  a  run-down  shoe.  The  evidence 
further  discloses  that  deceased  had  a  double-barrel  shotgun, 
which  was  found  lying  under  his  body,  both  barrels  of  which 
had  been  snapped  as  indicated  by  the  indentation  on  the 
cartridges  contained  in  the  barrels.  This  gun  belonged  to 
Aaron  Massey.  Aaron  Massey  was  unable  to  account  for  how 
deceased  obtained  possession  of  his  gun.  He  stated  that  he 
had  loaned  the  gun  the  day  before  to  a  friend,  who,  it  is  shown, 
had  returned  it.  Aaron  Massey  had  married  the  divorced 
wife  of  the  deceased,  the  deceased  having  married  another 
woman  subsequent  to  the  divorce  from  the  then  wife  of  Aaron 
Massey.  Aaron  Massey  and  his  wife  had  separated,  and  the 
deceased  had  become  more  or  less  attentive  to  his  former  wife, 
which  may  have  been  the  cause  of  the  separation  between  she 
and  Aaron  Massey.  It  is  further  shown  that  Aaron  Massey 
was  riding  about  the  country  on  the  night  of  the  tragedy,  and 
it  was  a  theory  under  the  testimony  and  urged  by  appellant 
that  Massey  did  the  killing.    On  account  of  the  evidence  of 
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tracki  and  other  matters,  there  may  have  been  other  parties 
interested  in  the  killing  of  the  deceased.  The  case  is  one 
pnrely  of  circumstantial  evidence. 

On  the  trial  Boyd  was  offered  as  a  witness.  The  bill  recites 
the  following  facts  would  have  been  proved  by  this  witnes 
had  he  been  permitted  to  testify:  ''L.  B.  Boyd  would  have 
tertified  that  he  knew  Aaron  Massey,  and  that  two  nights 
after  the  killing  of  Henry  Demons  he  was  in  Thompson  & 
Schonberg's  saloon;  that  Aaron  Massey  came  in  and  was 
drinking  and  talking  to  other  negroes,  and  that  he,  Boyd, 
was  called  to  the  rear,  and  while  in  the  rear  of  the  saloon  he 
saw  the  negroes  pushing  and  pulling  Aaron  Massey  out  of 
the  back  door  of  the  saloon;  that  Aaron  Massey  was  cursing 
and  said, '  I  killed  the  God  damned  black  son-of -a-bitch, '  when 
the  other  negroes  said,  *  Hush,  you  had  better  stop  talking ;  if 
you  do  not  they  will  get  you,'  and  Massey  replied,  'They  can 
send  me  to  the  penitentiary  or  to  hell  if  they  want  to,  I  killed 
him,  God  damn  him.'  "  On  objection  by  the  state  this  testi- 
mony was  excluded.  It  has  been  the  rule  in  Texas  since  the 
rendition  of  the  case  of  Dubose  v.  State,  10  Tex.  Cr.  App. 
230,  especially  in  cases  of  circumstantial  evidence,  that  where 
an  accused  is  being  tried  for  a  homicide,  it  is  ^^  legitimate 
and  proper  to  introduce  evidence  that  another  party  or  o.her 
parties  were  in  position  to  have  committed  the  homicide ;  and 
motive  and  other  matters  of  that  character  are  also  admissible 
to  show  a  reason  why  the  others  and  not  the  accused  par^ 
committed  the  homicide.  We  deem  it  unnecessary  here  to 
collate  these  authorities.  There  is,  however,  an  unbroken  line 
of  decisions  in  the  reports  of  this  court  so  holding.  We  are 
of  opinion  this  testimony  was  admissible  under  the  circum- 
stances  stated.  The  motive  was  as  strong  on  the  part  of 
Aaron  Massey  as  it  was  on  the  part  of  appellant.  It  would 
be  a  self-evident  proposition  if  Aaron  Massey  killed  deceased 
appellant  not  being  present  or  aiding  in  any  manner  in  the 
homicide,  that  appellant  would  not  be  guilty,  and,  as  we 
understand  the  record,  there  is  nothing  in  it  indicating  that 
appellant  and  Aaron  Massey  were  acting  together  in  the  homi- 
cide, if  either  of  them  killed  deceased. 

While  appellant  was  on  the  etand,  the  state  was  pennitted 
to  ask  him  the  following  questtion:  "If  he  had  not  told  Delia 
Nobles  prior  to  the  killing  that  he,  defendant,  was  a  nephev 
of  Merrick  Trammell,  that  he  was  a  bad  negro,  and  if  she  did 
not  stop  Henry  Demons  from  coming  to  see  her,  he  would  kill 
Henry  Demons,  and  then  he  would  kill  her."  Objection  was 
urged  to  this,  and  the  question  was  not  answered.    There  was 
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some  evidence  introduced  on  motion  for  new  trial  in  regard 
to  this  matter,  and  it  would  seem  from  this  that  Merrick 
Trammell  had  been  yeais  ago  a  negro  of  a  very  unsavory 
reputation  in  that  county,  and  mention  of  his  name  to  a  jury 
had  a  tendency  to  inflame  their  minds  against  parties  who 
were  related  to  him.  It  was  stated  that  Merrick  Trammell 
and  those  with  whom  he  acted  were  held  responsible  for  the 
killing  of  Clendennon  and  Applewhite,  and  that  he  was 
always  believed  to  have  been  implicated  in  the  death  of  John 
Liove.  That  a  feeling  against  Merrick  Trammell  and  those 
with  whom  he  is  said  to  have  acted  in  killing  the  parties  above 
named  offended  the  white  people  to  such  an  extent  that  they 
went  to  the  Navasota  bottom  and  hung  negroes  as  they  cafaie 
to  them,  and  that  this  feeling  of  bitterness  has  been  carried, 
and  is  still  carried,  against  the  relatives  and  descendants  of 
Merrick  Tranmiell.  The  district  attorney  testifies  that  he 
asked  the  question  thinking  that  he  could  prove  by  Delia 
Nobles  that  the  threat  was  made  prior  to  the  killing  and  not 
subsequent,  but  upon  investigating  the  matter,  after  the  ob- 
jection was  raised,  he  discovered  that  he  could  not  do  this, 
and  whatever  conversation  occurred  between  appellant  and 
Delia  Nobles  was  subsequent  to  the  killing.  Therefore,  the 
objection  was  admitted  to  be  well  taken,  and  the  question 
was  not  answered.  This  will  not  occur  upon  another  trial 
tinder  the  facts  as  stated.  It  is  not  intended  to  say  that  the 
threat  as  stated  would  not  be  admissible  if  made  before  the 
homicide.  We  are  of  opinion  under  such  circumstances  it 
would  be  admissible. 

Objection  was  urged  to  the  following  clause  of  the  court's 
charge:  **  **If  from  the  evidence  you  believe  that  the  de- 
fendant killed  said  Henry  Demons,  but  further  believe  that 
at  the  time  of  so  doing  the  deceased  had  made  an  attack  on 
him,  which  from  the  manner  and  character  of  it,  and  the 
relative  strength  of  the  parties,  and  the  defendant's  knowl- 
edge of  the  character  and  disposition  of  the  deceased,  caused 
him  to  have  a  reasonable  expectation  or  fear  of  death  or 
serious  bodily  injury,  and  that  acting  under  such  reasonable 
expectation  or  fear  the  defendant  killed  the  deceased,  then 
you  should  acquit  him."  Objections  were  urged  that  the 
charge  was  improper,  and  did  not  correctly  state  the  law  of 
self-defense  as  applicable  to  this  case,  in  that  said  charge  had 
no  evidence  upon  which  to  predicate  it ;  and  further,  there  was 
no  testimony  as  to  the  relative  strength  of  the  parties,  or  of 
the  defendant's  knowledge  of  the  character  and  disposition 
of  the  deceased;  that  it  was  calculated  to  mislead  the  jury  in 
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that  they  believed  that  there  miut  be  evidence  of  the  defend- 
ant's  knowledge  or  the  character  and  disposition  of  the  de- 
ceased, otherwise  the  law  of  self-defense  would  not  apply. 
Where  there  is  no  evidence  as  to  the  relative  stren^h  of  the 
parties  or  the  character  and  disposition  of  the  deceased,  there 
is  no  occasion  for  chai^ng  the  jury  in  regard  to  these  matters, 
and  such  charge,  in  the  absence  of  evidence  justifying  it,  has 
been  held  error.  This  may  or  may  not  be  reversible:  See 
Hickey  v.  State,  45  Tex.  Cr.  297,  76  S.  W.  920,  and  Brady  v. 
State  (Tex.  Cr.  App.),  65  S.  W.  521.  In  the  case  of  Benson 
V.  State,  51  Tex.  Cr.  367,  101  S.  W.  224,  the  same  chaise  was 
given  as  here  criticised.  Speaking  of  this  particular  ques- 
tion, the  court,  on  page  375,  used  the  following  language: 
''In  regard  to  the  other  proposition,  in  support  of  his  conten- 
tion, appellant  refers  us  to  Wallace  v.  State,  50  Tex.  Cr.  374, 
97  S.  W.  471 ;  Hickey  v.  State,  45  Tex.  Cr.  297,  76  S.  W.  920, 
and  Brady  v.  State  (Tex.  Cr.  App.),  65  S.  W.  521,  and  some 
other  eases.  While  it  may  be  conceded  that  a  charge  of  this 
character  should  not  be  given  in  the  absence  of  some  testimony 
suggesting  the  character  of  deceased  and  appellant's  knowl- 
edge thereof,  the  question  presented  here  is.  Was  this  chaige, 
though  in  the  absence  of  any  testimony  regarding  deceased's 
character,  such  as  to  have  injuriously  affected  appellant's 
rights  f  The  question  presents  itself  in  a  common-sense  point 
of  view:  Would  the  ordinary  juror  believe  from  this  charge 
that  there  must  be  in  evidence  some  testimony  in  regard  to 
the  relative  strength  of  the  parties,  and  knowledge  thereof  on 
the  part  of  appellant  before  he  could  avail  Viimaplf  of  the 
right  of  self-defense  t  To  so  hold,  it  occurs  to  us,  would  be  to 
impute  to  the  jurors  a  lack  of  ordinary  intelligence,  but  be- 
yond this,  while  the  court  gave  a  charge  on  self-defense  in 
favor  of  appellant,  both  the  one  quoted  above  and  the  succeed- 
ing one  coupled  with  threats  to  take  life,  we  do  not  believe 
that  the  record,  as  here  presented,  upon  this  point,  entitled 
appellant  to  a  charge  on  this  subject  at  alL  So  far  as  the 
testimony  of  the  state's  witnesses  are  concerned,  as  to  this 
homicide,  it  was  an  unprovoked  murder.  These  witnesses  show 
^  that  the  appellant  was  the  aggressor  from  start  to  finish; 
before  the  parties  got  on  the  street-car,  appellant  asked 
Beulah  Miller,  who  was  a  stranger  to  him,  who  was  her  man,, 
and  she  replied  that  she  did  not  have  a  man,  that  she  ivas  mar- 
ried, and  appellant  replied  that  he  did  not  know  whether  she 
was  a  man  or  a  woman;  did  not  know  whether  she  was  mar- 
ried or  not."  The  above  is  a  quotation  from  the  Benson  case 
(51  Tex.  Cr.  367,  101  S.  W.  224).    This  is  some  qualificatioa 
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of  prior  decisions.  In  this  case  there  is  some  evidence  on  the 
part  of  appellant  as  to  the  character  and  disposition  of  the 
deceased,  though  not  cogent.  For  instance,  he  details  him- 
self  a  personal  difficulty  occurring  between  himself  and 
deceased  about  two  months  prior  to  the  homicide,  in  which  the 
deceased  stabbed  him  with  a  knife.  The  theory  of  the  state 
is  that  that  difficulty  grew  out  of  their  relation  with  the 
woman  Delia  Nobles,  or  at  least  it  was  on  account  of  her  that 
the  killing  may  have  occurred.  They  had,  however,  in  the 
meantime  made  friends.  It  seems  to  be  practically  certain 
also  from  the  evidence  that  the  parties  knew  each  other  well, 
and  had  so  known  each  other.  While  this  is  not  very  cogent 
evidence,  still  in  view  of  all  the  facts  we  believe  that  portion 
of  the  charge  which  relates  to  this  phase  of  the  case  would  not 
be  of  sufficient  moment  to  require  a  reversal.  There  is  no 
evidence  of  the  relative  strength  of  the  parties  unless  it  be 
found  in  what  is  above  stated.  As  the  judgment  will  be  re- 
versed on  other  questions,  we  will  call  attention  to  the  trial 
court  in  this  as  well  as  all  other  cases,  that  where  matters  of 
this  sort  are  not  in  evidence  before  the  jury,  it  is  well  enough 
to  omit  them  from  the  charge.  If  the  deceased  was  snapping 
his  gun  at  appellant  at  the  time  of  the  homicide,  it  would 
rationally  occur  that  the  relative  strength  and  size  of  the 
parties,  their  disposition,  etc.,  should  not  curtail  the  right  of 
self-defense.  A  shotgun  loaded  would  be  as  dangerous  in  the 
hands  of  a  man  of  one  size  as  of  another  size,  and  a  charge 
of  the  character  given  in  regard  to  relative  strength  and  size 
of  the  parties,  etc.,  would  certainly  not  be  called  for  by  such 
a  state  of  facts.  We  would  urge  again  that  the  trial  courts 
in  giving  charges  in  regard  to  the  law  of  a  case  should  confine 
their  instructions  to  the  case  developed  by  the  facts.  There 
is  no  necessity  for  going  beyond  the  facts  and  putting  into 
the  instructions  matters  not  called  for  by  the  evidence. 

As  before  stated,  this  is  a  case  purely  of  circumstantial  evi- 
dence, and  appellant  not  only  denied  having  killed  the  de- 
ceased, and  introduced  cogent  evidence  along  that  line,  but 
introduced  evidence  also,  both  directly  and  indirectly,  that 
placed  Aaron  Massey  in  a  possible,  if  not  probable,  position  to 
be  the  slayer  of  the  deceased,  as  well  as  circumstances  that 
would  put  it  beyond  the  probability  that  he  did  it.  Without 
going  into  a  detailed  statement  of  the  facts  further  than  has 
been  done,  we  think  the  issue  was  made  sharply  that  Aaron 
Massey  had  equal  opportunity,  and  as  strong  motive  as  did 
appellant.  In  this  case  the  court  gave  the  following  charge : 
^'If  you  deem  it  ^®  as  probable  that  Aaron  Massey  killed 
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Henry  Demons,  as  that  defendant  lolled  liim,  yon  will  acquit 
him,  and  unless  you  are  satisfied  beyond  a  reasonable  donbt 
that  Massey  did  not  kill  Demons,  you  will  acquit  him/'  We 
are  of  opinion  that  this  charge  taken  as  a  whole  is  not 
erroneous. 

There  is  some  eyidence  that  we  have  not  heretofore  alluded 
to,  perhaps,  that  it  will  be  well  enough  to  mention.  Appellant 
introduced  eyidence  to  show  that  he  had  fired  his  gun  the 
evening  before  and  killed  a  hawk.  If  this  is  true,  it  fully 
accounts  for  the  fact  that  one  barrel  of  the  gun  had  been 
recently  discharged.  On  this  phase  of  the  testimony,  as  we 
understand  the  record,  the  state  introduced  no  evidence  in 
contradiction.  Boyd  testified  that  he  heard  the  shot  which 
was  supposed  to  have  killed  the  deceased,  and  in  about  fifteen 
minutes  Massey  appeared  at  the  saloon  and  was  very  much 
excited,  pulled  off  his  overcoat,  gave  it  to  a  party  and  left. 
Boyd  was  guard  of  the  county  convicts,  and  he  is  the  witness 
by  whom  defendant  offered  to  prove  on  the  second  night 
after  the  homicide  that  Massey  made  the  confessions  and 
statements  rejected  by  the  court  above  discussed.  It  is  per- 
haps well  enough  to  state  here,  in  a  general  way,  that  this 
killing  occurred  in  rather  a  thickly  settled  neighborhood,  and 
there  were  quite  a  number  of  houses  not  far  away  from  the 
scene  of  the  homicide. 

*For  the  reasons  indicated,  we  believe  this  judgment  ought 
to  be  reversed  and  the  appellant  awarded  another  trial,  and 
it  is  accordiagly  so  ordered. 

Reversed  and  remanded. 


ADinSSIBIIITT  OF  CONFESSIONS  OB  ADMISSIONS  OF  THIBD 

FEBSONS  IN  OBIMINAI.  OASES. 

L  Oenoral  Bnle  as  to  AdmissibUity  of  Socli  Ooofesiioiis  or  AdniJs- 
■lons,  77a 

n.  Bole  vnisrs  Constitatinff  Fart  of  tbs  Bes  Gestae,  TSS. 

m.  Bole  Where  Offered  In  Oomiection  with  Other  Incriminatliig  Bfl- 
dence^  7Se. 

IV.  Bole  Whan  Offered  as  a  Dying  Declaration  of  Such  Third  F«r- 
•on,  7SS. 

V.  Bole  Where  Offered  to  Discredit  Dedarant  Who  BecoiiMs  a  Wit- 
neas,  789. 

I.    General  Bole  as  to  the  AdmlsBlhilltj  of  Such  Oonfagrimna  or  Admis- 

SiODS. 

The  s^^^'i^  i^d  1a  respMt  to  the  admlBsibility  of  eonfesrions  or 
admiBgions  is  well  oettledi  although,  strange  to  say,  it  has  been  neeeo- 
sary  for  the  courts  to  repeatedly  declare  the  rule  in  the  same  state, 
so  persistently  has  the  role  been  assailed.    The  general  rule  laid  down 
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bj  tile  eonrts  is  that  a  eonferaion  or  adminion  on  the  part  of  a 
third  person  that  he  eommitted  the  crime  which  the  defendant  is 
charged  with  haying  committed  is  mere  hearsay,  and  not  admissible 
in  OTidence  in  favor  of  the  defendant  where  it  does  not  constitate  a 
part  of  the  res  gestae:  Smith  v.  State,  9  Ala.  990;  Snow  ▼.  State, 
54  Ala.  138;  Levison  v.  State,  54  Ala.  520;  Snow  v.  State,  58  Ala.  372; 
West  T.  State,  7«  Ala.  98;  Welsh  v.  State,  90  Ala.  92,  11  Sonth.  450; 
Oddo  ▼.  State,  152  Ala.  61,  44  South.  645;  People  ▼.  Hall,  94  Gal.  595, 
30  Pae.  7;  Mora  ▼.  People,  19  Colo.  255,  35  Pae.  179;  Lyon  v.  State, 
22  Ga.  399;  Flanegan  ▼.  State,  64  Oa.  52;  Daniel  ▼.  State,  65  Ga. 
199;  Kelly  ▼.  State,  82  Ga.  441,  9  S.  E.  171;  Delk  v.  State,  99  Gv. 
667,  26  8.  E.  752;  Lowry  v.  State,  100  Ga.  574,  28  S.  E.  419;  Robin- 
son V.  State,  114  Ga.  445,  40  S.  E.  253;  BeUley  v.  State,  14  Ind.  217; 
Bonsall  ▼.  State,  35  Ind.  460;  Dye  v.  State,  130  Ind.  87,  29  N.  E.  771; 
Hank  ▼.  State,  148  Ind.  238,  46  N.  E.  127,  47  N.  E.  465;  Davis  ▼. 
Commonwealth,  95  Ky.  19,  44  Am.  St.  Sep.  201,  23  S.  W.  585;  Baciga- 
Inpi  ▼.  Commonwealth,  30  Ky.  Law  Bep.  1320,  101  S.  W.  311;  State 
▼.  West,  45  La.  Ann.  14,  12  South.  7;  State  ▼.  Toung,  107  La.  618, 
SI  South.  993;  Commonwealth  v.  Chabbock,  1  Mass.  144;  Common- 
wealth y.  Elisha,  3  Gray,  460;  Commonwealth  v.  Densmore,  12  AUen, 
535;  Commonwealth  v.  Chance,  174  Mass.  245,  75  Am,  St.  Bep.  306, 
54  N.  E.  551;  People  v.  Stevens,  47  Mich.  411,  11  N.  W.  220;  State 
▼.  Evans,  55  Mo.  460;  State  ▼.  Duncan,  116  Mo.  288,  22  S.  W.  699; 
State  V.  Hack,  118  Mo.  92,  23  S.  W.  1089;  State  ▼.  Levy,  90  Mo.  App. 
643;  Mays  v.  State,  72  Neb.  723,  101  N.  W.  979;  Greenfield  v.  Peo- 
ple, 85  N.  T.  75,  39  Am.  Bep.  636;  State  v.  May,  15  N.  C.  328;  State 
▼.  Duncan,  28  N.  C.  236;  State  v.  White,  68  K.  C.  158;  State  v. 
Haynes,  71  K.  C.  79;  State  v.  Bishop,  73  N.  a  44;  State  v.  Baxter, 
82  N.  C.  602;  State  v.  Beverly,  88  K.  C.  632;  State  ▼.  Gee,  92  K.  C. 
756;  State  v.  Fletcher,  24  Or.  295,  33  Pae.  575;  Bhea  v.  State,  10 
Yerg.  258;  Sible  ▼.  State,  3  Heisk.  137;  Peck  v.  State,  86  Tenn.  259, 
6  8.  W.  389;  Bowen  v.  State,  3  Tex.  App.  617;  Holt  v.  State,  9  Tex. 
App.  571;  Horton  y.  State  (Tex.  Cr.  App.),  24  S.  W.  28;  Hodge  v. 
State  (Tex.  Cr.  App.),  64  S.  W.  242;  United  States  v.  McMahon,  4 
Cranch  C.  C.  573,  Fed.  Cas.  No.  15,699;  United  States  ▼.  Miller,  4 
Cranch  C.  C.  104,  Fed.  Cas.  No.  15,773;  United  States  v.  Mnlholland, 
50  Fed.  413. 

The  decision  in  the  principal  case  (Blocker  ▼.  State,  55  Tex.  Cr. 
30,  ante,  p.  772,  114  S.  W.  814),  although  not  overruling  previous 
eases  in  Texas,  eoncurring  in  the  general  rule  stated  above,  has  en- 
grafted an  important  exception  to  the  rule,  which  practically  amounts 
to  this^  namely,  that  where  the  evidenee  on  the  part  of  the  prosecu- 
tion is  wholly  circumstantial,  and  circumstantial  evidence  is  adduced 
by  the  defendant  tending  to  connect  a  third  person  with  the  commis- 
sion of  the  offense,  his  confessions  or  admissions  of  guilt  will,  under 
soeh  circumstances,  be  admissible.  Hence  in  considering  the  sound- 
ness of  the  doctrine  announced  by  the  Texas  court,  it  is  important 
to  look  to  the  reasons  assigned  by  the  courts  for  the  general  rule  on 
the  subject. 
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It  is  qaite  true  that  dedarationa  of  gailt  are  not  generally  made  hj 
person!  who  are  not  guilty,  and  naturally,  when  viewed  from  a  popn- 
lar,  aa  distinguished  from  a  legal,  standpoint,  considerable  probadTe 
force  would  be  accorded  to  such  declarations.  But  when  eonaldered 
in  connection  with  circumstantial  eyidence  connecting  the  declarant 
with  the  crime,  it  cannot  be  said  that  such  declarations  do  not  sidd  to 
the  probative  force  of  the  other  circumstantial  evidence. 

In  rejecting  such  declarations,  Mr.  Chief  Justice  Buffin,  in  State  v. 
May,  15  N.  C.  328,  said:  "It  is  mere  hearsay.  It  may  seem  absurd  to 
one  not  accustomed  to  compare  proofs,  and  estimate  the  weight  of 
testimony  according  to  the  tests  of  veracity  within  our  power,  that 
an  unbiased  confession  of  one  man  that  be  is  guilty  of  an  offense 
with  which  another  is  charged  should  not  establish  the  guilt  of  him 
who  confesses  it  and,  by  consequence,  the  innocence  of  the  other,  but 
the  law  must  proceed  on  general  principles;  and  it  excludes  such  a 
confession  upon  the  ground  that  it  is  hearsay  evidence — the  words  of 
a  stranger  to  the  parties,  and  not  spoken  on  oath.  Indeed,  all  hear- 
say might  have  more  or  less  effect,  and  from  some  persona  of  good 
character,  well  known  to  the  jury,  it  might  avail  much.  Tet  it  is  all 
rejected,  with  very  few  exceptions,  which  do  not  in  terma  or  principle 
extend  to  this  case." 

The  reason  for  rejecting  such  declarations  was  stated  by  Mr.  Chief 
Justice  Brickell  in  Levison  v.  State,  54  Ala.  520,  aa  follows:  "It  Is 
certainly  true  that  a  person  accused  of  crime  may  show  his  own  in- 
nocence by  proof  of  the  guilt  of  another.  The  evidence  of  guilt 
roust  relate  to  the  res  gestae,  and  not  to  the  declarations  or  eon- 
duct  of  the  paity  on  whom  it  is  attempted  to  cast  suspicion  aubse- 
quent  to,  and  having  no  immediate  connection  with,  the  crime.  The 
confession  of  a  third  person,  not  introduced  as  a  witness,  that  he  was 
the  real  criminal,  and  not  the  accused,  is  rejected,  from  its  remote- 
ness and  want  of  connection  with  the  accused,  and  the  manifest 
danger  of  collusion  [and]  fabrication:  1  Best  on  Evidence,  see.  91; 
Smith  V.  State,  9  Ala.  990."  And  in  a  later  ease  the  same  judge 
characterizes  such  declarations  as  evidence  of  the  weakest,  moat  un- 
certain and  most  dangerous  character:  Snow  v.  State,  58  Ala.  372. 

In  Daniel  y.  State,  65  Ga.  199,  the  defendant  was  charged  with  the 
larceny  of  certain  cattle  found  in  his  possession  very  soon  aftor  they 
were  stolen.  He  sought  to  introduce  evidence  of  declarations  of  a 
third  person  that  the  latter  had  stolen  them,  but  the  court  said:  "We 
are  at  a  loss  to  see  how,  under  any  well-defined  or  even  loose  principle 
of  law,  this  testimony  was  admissible.  To  allow  such  hearsay  aa  this 
to  rebut  and  overcome  so  strong  a  legal  presumption  of  guilt  would 
be  equivalent  to  holding  that  if  the  prisoner  could  get  aomeone  to 
say  that  he  committed  the  crime  for  which  the  aeeoaed  waa  indicted, 
and  then  offer  witnesses  to  prove  that  they  heard  it  said,  then,  in  all 
such  cases,  it  would  be  the  duty  of  the  jury  to  acquit.  No  court 
within  our  reading  has  so  held,  and  thia  will  not  certainly  bo  the  first 
to  establish  such  a  precedent." 
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8aeli  declarations  liaye  also  bMn  rejected  because  merely  bearsaj 
and  tending  to  confuse  the  jnry,  and  divert  their  attention  from  the 
real  issne.  Besides,  such  confessions  are  sometimes  made  merely  to 
screen  the  real  offender:  Greenfield  ▼.  People,  85  N.  T.  75,  99  Am. 
Bep.  636.  Such  evidence  would  be  dangerous,  for  the  reason  that  it 
«ould  be  very  easily  manufactured:  Peck  v.  State,  80  Tenn.  259,  6 
S.  W.  389.  In  SUte  v.  Baxter,  82  K.  0.  602,  the  court  said:  "Evi- 
dence tending  to  show  the  guilt  or  complicity  of  another  in  the  com* 
mission  of  the  imputed  offense  does  not  disprove  the  criminality  of 
the  defendant,  and  if  received,  would  direct  the  attention  of  the  jury 
from  the  issue  of  trial  to  another  and  different  inquiry,  and  thus  open 
the  door  to  other  corroborative  and  rebutting  testimony.  The  objec- 
tion to  such  practice  is  manifest.  The  evidence,  to  be  admissible, 
mnat  not  only  implicate  another,  but  his. guilt,  as  in  a  case  of  dis- 
puted identity,  must  be  inconsistent  with  that  of  the  defendant." 

Indeed,  the  appellate  court  of  Texas  has  urged  the  most  cogent 
reasons  againat  the  admissibility  of  such  declarations  of  guilt.  In 
Bowen  v.  State,  9  Tex.  App.  617,  the  court  in  rejecting  such  testimony 
said:  "The  best  evidence  of  what  Harden  knew  about  the  killing  would 
have  been  the  evidence  of  the  witness  Harden  himself,  who  ia  not 
ahown  to  have  departed  this  life  or  to  have  been  beyond  the  juria- 
diction  of  this  court.  The  acts  of  Harden  tending  to  show  that  ho 
waa  the  murderer  of  Halderman,  and  not  the  prisoner,  are  admissible 
in  evidence.  Hia  declarations  not  under  oath  were  incompetent  aa 
evidence." 

The  admissibility  of  such  confessions  or  admissions  has  been  urged 
strongly  in  cases  wherein  the  defendant  has  been  charged  with  re- 
ceiving stolen  property,  but  has  been  uniformly  refused:  Oddo  v. 
State,  152  Ala.  51,  44  South.  646;  BeUly  v.  State,  14  Ind.  217;  Dye 
V.  State,  130  Ind.  87,  29  N.  E.  771;  Commonwealth  v.  Elisha,  3  Gray, 
460.  The  court  in  State  v.  Levy,  90  Mo.  App.  643,  in  this  connection, 
said:  "The  sense  of  fairness  which  inspires  the  general  precept  of 
the  common  law  excluding  hearsay  evidence  of  many  facts  susceptible 
of  better  proof  forbids  the  sanction  of  unsworn  declarations  to  estab- 
lish the  fact  of  theft  in  a  case  of  receiving  stolen  goods  as  positively 
aa  it  f orbida  such  evidence  of  any  constituent  fact  necessary  to  con- 
vict of  any  other  offense.  It  is  true  that  the  theft  must  be  proven 
in  a  case,  of  this  kind;  but  it  must  be  proven  by  competent  testimony. 
The  fact  that  some  unsworn  anybody  declares  himself  the  thief  to  a 
third  party  (who  turns  up  as  a  witness  against  defendant)  is  en- 
titled to  no  weight  whatever  as  evidence,  according  to  the  time- 
honored  standards  of  our  jurisprudence.  The  absence  of  cross-exam- 
ination, of  the  sanction  of  an  oath,  and  of  the  penalties  attached  to 
perjury  reduce  the  probative  value  of  such  declarations  to  nothing. 

"Our  law  does,  indeed,  define  some  exceptional  circumstances  which 
raise  hearsay  to  the  rank  of  admissible  evidence.  Those  exceptions 
are  vindicated  by  necessity,  or  by  reasons  of  public  policy.  We  do 
not  regard  the  evidence  now  under  review  as  admissible  upon  any  of 
tho  exceptional  grounds.    It  appears  to  us  to  be  subject  to  the  same 
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•bjeedons  wMeh  obtain  againrt  hftarsay  evidence  generally,  and  ao  H 
haa  been  held:  Bex  t.  Tnrner,  1  Moody  C.  C.  347;  Dye  ▼.  State,  130 
Ind.  87,  29  N.  E.  771.  E^ran  a  eolemn  plea  of  goilt  by  tbe  tkief 
has  been  ruled  inadmissible  in  a  proseention  of  this  satura:  Common- 
wealth ▼.  Elisha,  3  Gray,  460. 

"The  role  ezelnding  the  testimony  in  qneation  is  but  a  minor  part 
of  the  larger  eanon  of  the  law  of  eTidenee  which  ahielda  the  aeenaed 
from  the  eifeet  of  a  confession  by  hia  accomplice,  after  their  erime 
is  cold.  Jndge  Taylor,  in  hia  yaluable  treatise  on  the  law  of  Evi- 
dence, so  yiews  thia  subject,  and  declares  the  rule  whieh  we  are  en- 
deayoring  to  follow:  Taylor  on  Evidence,  9th  ed.,  sec.  904,  p.  586." 

It  has  likewise  been  frequently  sought  to  introduce  the  eenfeeaioa 
or  admission  of  a  codefendant  that  he  alone  is  guilty  of  the  crime 
with  which  his  codefendant  on  trial  is  jointly  charged,  bat  eoeh  offers 
are  refused:  Delk  v.  State,  99  Oa.  807,  26  S.  E.  752;  Bobinaon  v. 
State,  114  Qa.  445,  40  8.  E.  253;  State  v.  Beverly,  88  N.  C.  632.  "^o 
allow  testimony  of  the  character  proposed  would  hold  ont  tempta- 
tion, and  afford  facilities  for  simulating  such  defense  where  no  real 
foundation  for  it  existed":  Sible  v.  State,  3  Heisk,  137.  An  admis- 
sion of  a  codefendant  who,  on  the  joint  trial  of  the  defendants, 
withdraws  his  plea  of  not  guilty  in  open  court  and  admits  his  goilt,  is 
not  evidence  against  the  other  defendant,  Mr.  Justice  Gooley  aaying: 
"His  admissions  in  court  were  as  much  hearsay  when  made  in  eonrt  as 
they  would  have  been  if  made  out  of  court;  and  it  was  neeeesary  for 
the  people  to  make  the  evidence  against  Stevens  eover  the  whole  ease, 
as  much  so  after  the  confession  as  before":  People  v.  Stevens,  47  Mich. 
411,  11  N.  W.  220. 

In  Lyon  v.  State,  22  Oa.  399,  the  admission  of  a  codefendant  that 
he  was  the  person  who  shot  the  prosecuting  witness  waa  rejected, 
the  court  saying:  ''Cox  is  not  a  party  to  the  issue  here,  and  being  a 
competent  witness,  his  admissions  ought  not  to  have  been  received. 
But  it  is  not  on  that  account  alone  that  his  admissions  ought  to  have 
been  rejected.  He  was  jointly  indicted,  and  to  have  admitted  his 
declarations  to  acquit  his  accomplice  would  be  recognising  a  prin- 
ciple whieh  would,  in  all  such  cases,  subvert  the  ends  of  justice.  All 
one  defendant  would  have  to  do  would  be  to  admit  that  his  guilty 
accomplice  was  innocent,  and  that  he  himself  had  perpetrated  the 
crime,  absent  himself  so  as  to  enable  the  party  on  his  trial  to  have 
the  benefit  of  his  admission,  and,  after  his  acquittal,  appear,  demand 
his  trial  and  prove  by  the  evidence  of  the  acquitted  party  that  he 
was  in  fact  the  guilty  person.  It  is  true  that  the  jury  might  justly 
entertain  strong  suspicion  of  testimony  given  under  these  eirenm* 
stances,  and  perhaps  without  corroboration  discard  it  entirely,  aa  they 
ought  to  do;  but  if  corroborated  by  circumstances  too  slight,  standing 
alone,  to  have  much  influence  on  their  judgment,  they  might  give 
credence  to  it.  But  the  other  ground  is  sufftcient.  According  to  the 
decision  of  this  court,  his  admissions  were  no  more  receiTable  aa  evi- 
dence than  the  admissions  of  any  other  witness.  It  is  true  that  if 
defendants  had  been  tried  together,  the  evidence  ought  to  have 
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been  admitied,  but  not  as  testimony  in  favor  of  the  defendant,  but 
mm  proof  of  the  guilt  of  Ooz." 

It  must,  howeyer,  be  observed  that  the  conrt  in  the  above  ease  as- 
somea  that  the  eodefendant  making  the  declarations  would  not  avail 
himself  of  his  statutory  right  to  decline  to  testify  upon  the  ground 
of  inerimioating  himself,  if  called  as  a  witness  by  his  eodefendant, 
and  the  court  also  appears  to  assume  that  the  eodefendant  upon  trial 
is  guilty  of  the  offense  with  which  he  is  charged.  We  do  not,  how- 
ever, believe  that  the  facta  aa  shown  by  the  report  of  the  above  case 
were  such  as  would  raise  any  necessity  for  an  exception  to  the  gen- 
eral rule  rejecting  such  declarations  as  hearsay. 

A  very  strong  argument  was  made  in  United  States  v.  MuIhoUand, 
50  Fed.  413,  for  the  admission  of  a  confession  of  guilty  made  by  the 
declarant  the  day  before  he  committed  suicide,  but  Judge  Barr  refused 
to  allow  the  confession,  saying:  "This  statement  of  King  was  not 
made  under  the  solemnity  of  an  oath,  or  the  fear  of  the  penalties 
denounced  by  the  law  for  false  swearing,  nor  was  the  statement  made 
mibjeet  to  a  crosa-examination.  Williamson's  statement  as  to  what  was 
■aid  by  King  would  have  been  under  oath,  and  subject  to  eross- 
examination;  yet  it  is  elearly  hearsay,  or,  as  Mr.  Boscoe  calls  it. 
'aeeond-hand'  evidence.  Thia  is  admitted  by  the  learned  counsel,  but 
he  insists  that  King's  statement  was  made  against  his  own  interest, 
being  the  acknowledgment  of  a  crime  that  destroyed  his  character, 
and  rendered  him  liable  to  punishment  for  an  infamous  crime,  and 
that  it  is,  and  should  be,  an  exception  to  the  general  rule  which  ex- 
eludes  hearsay  aa  evidence.  ^  It  is  insisted  that  this  is  a  clearly  rec- 
ognized exception  to  the  general  rule  aa  to  hearsay  evidence  when 
the  party  making  the  statement  is  dead^  in  civil  cases;  and,  as  the 
mlea  of  evidence  are  the  same  in  criminal  cases  as  in  civil  ones, 
thia  statement  of  King  is  competent  evidence  for  defendant  under 
the  exception.  Mr.  Greenleaf  states  thia  exception  most  broadly, 
thna:  This  class  embraces  not  only  entriea  in  books,  but  all  other 
declarations  or  statement  of  facts,  whether  verbal  or  in  writing,  and 
whether  they  were  made  at  the  time  of  the  fact  declared,  or  at  a 
•ubaequent  day.  But,  to  render  them  admissible,  it  must  appear  that 
the  declarant  is  deceased,  that  he  possessed  competent  knowledge  of 
the  facts,  or  that  it  waa  his  duty  to  know  them,  and  that  the  deelara- 
tiona  were  at  variance  with  his  interest':  1  Greenleaf  on  Evidence, 
■ee.  147. 

"This,  we  think,  is  too  broad  a  statement  of  the  exception,  and  not 
aoatained  by  the  authorities,  at  least  as  to  recent  events;  but,  assum- 
ing that  such  is  the  law  in  civil  cases,  the  inquiry  is,  does  it  extend 
to  criminal  onesf  We  have  not  been  referred  to  or  seen  an  authority, 
English  or  American,  where  this  kind  of  evidence  has  been  admitted 
in  a  criminal  case.  The  English  cases  deMare  that  the  adverse  in- 
terest which  the  deceased  must  have  had  to  make  his  statement  com- 
petent must  be  of  a  pecuniary  nature,  and  that  the  apprehension  of 
/osaible  danger  of  a  prosecution  is  not  sufficient  to  admit  such  state- 
Bienta:  Higham  t.  Bidgway,  10  East,  109;  Sussex  Peerage  Case,  11 
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Clark  ft  F.  108.  Th«  latter  ease  was  in  the  lionse  of  lords  ia  1844, 
and  the  question  was  as  to  the  legality  of  a  marriage  upon  wkieh 
depended  the  right  of  the  claimant  to  a  peerage  and  a  large  estate. 
It  was  attempted  to  prove  the  statements  of  Mr.  Gunn,  who  was  said 
to  have  been  the  officiating  clergyman  who  married  the  mother  and 
father  of  the  daimanty  to  his  son,  in  regard  to  said  marriage,  in  1793. 
It  was  insisted  that  this  statement  was  within  the  exception  as  to 
hearsay  evidence,  because  Mr.  Gunn  had  violated  the  statute  in  re- 
gard to  marriage,  and  subjected  himself  to  a  penalty;  hence  his  state- 
ment to  his  son  in  regard  to  the  marriage  was  against  his  interest 
The  judges  (twelve,  I  believe)  unanimously  agreed  that  this  state- 
ment was  not  competent.  The  reason  given  was  that  the  fear  of  or 
the  liability  to  be  prosecuted  under  the  marriage  act  was  not  suffi- 
cient to  bring  the  statement  within  the  exception  as  to  hearsay  evi- 
dence. ThiA  was  a  civil  action,  and  the  decision  has  not  been  over- 
ruled or  modified  in  England.  Nor  is  there  any  American  ease  to  the 
contrary  known  to  us,  except  the  case  of  Coleman  v.  Fnuder,  4  RIeL 
146.  This  was  a  civil  action  against  the  postmaster  to  recover  the 
value  of  a  letter  containing  money,  because  of  the  negligence  of  the 
postmaster.  It  appears  that  Meigs,  who  had  been  allowed  by  the 
postmaster  access  to  the  letters  in  the  office,  informed  the  defendant 
that  he  had  stolen  the  money  from  the  letter.  This  was  allowed  to 
be  proven,  and  the  superior  court  of  South  Carolina  sustained  the  ml- 
ing  of  the  lower  court.  The  court  says:  1  placed  its  admission  on  two 
grounds:  (1)  That  the  defendant  was  present,  heard  it,  and  received 
it  as  true;  and  (2)  that  it  was  the  admission  of  an  act  committed  by 
the  party  making  it,  against  his  interest,  and  subjecting  him  to  in- 
famy and  heavy  penal  consequences,  and  who  was  dead  at  the  trial 
In  either  or  both  these  points  of  view  I  think  the  evidence  was  admis- 
sible, but  more  especially  when  both  are  combined.' 

"This  case  was  decided  in  1850,  but  does  not  notice  the  Ssssex 
Peerage  case,  decided  in  1844;  but  the  reasoning  of  the  court  in  Cole- 
man V.  Frazier  was  the  opposite  of  that  taken  in  that  case.  If  known 
to  the  court,  it'  was  evidently  not  intended  to  be  followed.  That 
case,  as  well  as  the  Sussex  case,  was  a  civil  action,  and  is  not  an 
authority  for  admitting  such  statements  in  a  criminal  case.  Indeed, 
no  case  has  been  found  by  me,  or  been  cited,  which  sustains  the  ad- 
mission of  such  evidence  in  a  criminal  case. 

"There  are  many  cases  in  America  where  the  statements  or  admis- 
sions of  other  parties  than  the  accused  have  been  attempted  to  be 
proven,  for  the  purpose  of  endeavoring  to  show  the  innocence  of  the 
accused;  but  there  are  none  known  to  me  where  such  admissions  or 
statements  have  been  allowed  as  evidence,  as  being  under  the  ex- 
ception now  under  consideration.  This  fact  is  a  strong  argnmeat 
against  the  contention  that  this  exception  as  to  hearsay  evidenee  is 
applicable  to  criminal  cases  as  well  as  civil  ones.  It  is  tm%  im  sll 
the  eases  which  I  have  examined,  the  persons  who  made,  or  are  al- 
leged to  have  made,  the  admissions  or  confessions^  were  aeeainglj 
alive;  at  least,,  the  cases  do  not  show  they  were  dead.    Bat  if 
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exception  as  to  hearsay  be  applicable  to  criminal  as  well  as  civil 
eases,  it  is  strange  the  effort  has  not  been  made  to  introduce  such 
statements  or  admissions,  even  thongh  the  person  making  them  was 
alive  and  within  the  jarisdiction  of  the  court,  since  the  living  person 
who  may  have  made  the  admission  or  confession  of  a  crime  for  which 
another  was  being  tried  could  not  be  compelled  to  testify  against 
himself  upon  the  stand.  If,  therefore,  the  admission  of  a  person  to 
another,  not  under  oath,  that  he  has  committed  a  crime  for  which 
another  is  indicted,  is  not  within  the  rule  as  to  hearsay,  and  compe- 
tent if  the  party  thereafter  dies,  why  should  it  not  be  competent  if 
the  party  is  still  living,  as  he  cannot  be  compelled  to  testify,  and  thus 
criminate  himselff    The  admission  or  confession  is  as  likely  to  be 

true  in  the  one  instance  as  the  other If  we  are  to  consider  the 

question,  not  upon  decisions,  but  by  analogy  to  other  rules  of  evidence 
in  criminal  eases,  we  think  this  statement  of  King  must  be  rejected. 
The  declarations  which  bear  the  closest  resemblance  to  these  state- 
ments of  King  are  those  known  as  'dying  declarations.'  These  dec- 
larations, are  hearsay,  and  are  admitted  with  the  utmost  caution. 
They  are  only  competent  in  the  trial  for  the  killing  of  the  person 
making  them,  and  only  then  when  made  by  him  in  a  dying  condition, 
and  after  the  hope  of  recovery  is  gone.  If  courts  are  thus  cautious 
in  allowing  this  kind  of  hearsay,  surely  this  court  should  not  allow,  in 
the  absence  of  an  adjudicated  case,  such  hearsay  as  the  statement  of 
Williamson,  stating  what  King  told  him  in  December  in  regard  to  the 
stealing  of  these  registered  letters,  because  King  now  is  dead." 

The  fact  that  the  declarant  is  dead  does  not  alter  the  character  of 
the  declaration  made  by  him  and  render  it  admissible,  notwithstanding 
its  hearsay  character:  State  v.  West,  45  La.  Ann.  14,  12  South.  7. 

The  declarations  are  not  admissible  in  a  bastardy  case  upon  the 
theory  that  they  bear  upon  pedigree.  Thus  ifi.  Farrell  v.  Werts,  160 
Mass.  288,  35  N.  E.  783,  in  a  case  of  this  kind,  it  was  said:  "The  dec- 
laration of  Leary  was  mere  hearsay.  The  fact  in  issue  was  the 
paternity  of  the  ehild,  and  the  defendant  could  not  establish,  by  the 
declarations  and  admissions  of  a  third  party,  made  in  the  absence  of 
the  plaintiff,  that  another  person  was  the  father:  Young  v.  Make- 
peace, 103  Mass.  60;  Boyle  v.  Burnett,  9  Gray,  251.  The  fact  that 
the  declarations  and  admissions  were  those  of  the  person  whom  the 
defendant  alleged  to  be  the  father  did  not  render  them  competent. 
Even  in  questions  of  pedigree,  the  relationship  must  be  established 
in  the  first  instance  by  some  proof  independent  of  the  declaration 
itself:  Taylor  on  Evidence,  8th  ed.,  sec.  640." 

Nor  are  such  declarations  of  a  suspected  father  admissible  on  be- 
half of  the  defendant  on  the  same  grounds  that  the  declarations  of 
the  mother  are  in  cases  of  that  kind:  Benton  v.  Starr,  58  Conn.  285,  20 
Atl.  450. 

A  letter  written  by  the  woman  upon  whom  an  abortion  had  been 
performed  stating  that  she  had  attempted  to  perform  one  upon  her- 
self was  offered  by  the  defendant,  who  was  charged  with  having  per- 
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formed  an  opexation  of  that  character  about  eight  days  later  vpoa 
her,  but  the  court  rejected  it  aa  being  but  a  narrative  of  a  pait 
transaction,  accompanied  hj  no  act  whatever  and  not  aarromided  hj 
any  circumstances  that  could  impress  it  with  the  ordinary  sanetioB  of 
an  oath.  In  other  words,  it  was  rejected  as  hearsay:  Hank  v.  State, 
148  Ind.  238,  46  N.  E.  127,  47  N.  E.  465.  So,  also,  evidence  that  a 
person  absent  from  the  state  had  stated  that  certain  footprinta  near 
the  place  where  an  assault  had  been  committed  and  which  were 
claimed  to  have  been  made  by  the  defendant  had  been  made  by  him 
was  rejected  as  hearsay:  State  v.  Hunter,  18  Wash.  670,  52  Pae.  247. 
And  in  a  robbery  case  declarations  of  a  person,  claimed  by  defend- 
ant to  be  the  person^  who  committed  the  robbery,  made  while  attempting 
to  borrow  money  during  the  evening  of  the  robbery,  were  rejected 
on  similar  grounds:  State  v.  Totten,  72  Yt.  73,  47  AtL  105.  Some- 
what similar  declarations  were  also  rejected  in  a  case  involving  the 
larceny  of  bonds:  People  v.  Schooley,  149  N.  T.  00,  43  N.  £.  530. 

n.    Bule  Where  Oonstitiitiiig  Part  of  the  Bet  Gestae. 

Where,  however,  the  declarations  of  the  third  person  were  made  at 
such  a  time  and  under  such  circumstances  as  to  constitute  them  a 
part  of  TtB  gestae,  they  are  admissible  in  connection  with  the  acta  of 
such  third  person:  Flanegan  v.  State',  64  Oa.  52;  Perdue  v.  State,  126 
Ga.  112,  54  S.  £.  820;  Jones  v«  State,  64  Ind.  473;  Selby  v.  Common- 
wealth, 25  Ky.  Law  'Bep.  2209,  80  S.  W.  221;  Wright  v.  SUte,  9 
Terg.  342. 

in.    Bule  Where  Offered  in  Connection  with  Other  Tnrrlminattng  Evi- 
dence. 

The  general  rule  holding  confessions  and  admissions  on  the  part  of 
third  persons  in  respect  to  the  crime  charged  against  defendant 
inadmissible  in  favor  of  the  defendant  on  the  ground  of  being  hear- 
say has  not  been  repudiated  by  any  court  before  which  the  question 
has  been  raised.  It  has  uniformly  been  followed  in  Texas  also: 
Bo  wen  v.  State,  3  Tez.  App.  617;  Holt  v.  State,  9  Tex.  App.  571; 
Morton  v.  State  (Tex.  Cr.  App.),  24  S.  W.  28;  Hodge  v.  SUte  (Tez. 
Cr.  App.),  64  S.  W.  242.  Hence  the  rule  announced  in  the  principal 
case  (Blocker  v.  State,  55  Tex.  30,  ante,  p.  772,  114  S.  W.  814),  to  the 
effect  that  where  the  evidence  is  wholly  circumstantial,  and  there  is 
evidence  that  a  third  person  had  a  motive  as  strong  as  defendant  to 
commit  the  crime,  and  was  in  a  position  to  have  done  so,  evidesiee 
that  such  third  person  had  declared  that  he  had  committed  it  is  ad- 
missible, must  be  deemed  as  having  been  intended  as  an  exception  to 
the  general  rule.  We  have  not  been  able  to  discover  any  other  cases 
in  which  such  declarations  have  been  admitted  in  evidence  under 
similar  circumstances.  The  evidence  is  without  doubt  mere  hearsay, 
and  its  admissibility  must  be  justified  as  being  necessary  ander  the 
exceptional  circumstances  existing  in  the  case  before  the  court.  This 
new  rule,  if  restricted  to  cases  in  which  the  incriminating  evidenes 
is  wholly  circumstantial  and  equally  strong  against   the   defendant 
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and  the  third  penon  making  the  declarations  of  guilt,  would  leem  to 
be  sound,  since  the  person  making  the  confession  would  be  in  as  great 
danger  of  conviction  for  the  crime  as  the  person  on  trial. 

It  is  well  settled  that  the  defendant  in  a  criminal  case  may  show 
that  another  person  committed  the  crime  which  he  is  charged  with 
committing  where  the  guilt  of  such  other  person  would  be  consist- 
ent with  his  own  innocence.  It  is  undoubtedly  true  that  such 
guilt  of  a  third  person  must  be  shown  hj  competent  eyidence:  Snow 
V.  State,  58  Ala.  372;  Goodlett  v.  State,  186  Aia.  39,  33  South.  892; 
People  ▼.  Mitchell,  100  Cal.  328,  34  Pac.  698;  State  v.  Hawley,  63 
Conn.  47,  27  Atl.  417;  Synon  v.  People,  188  HI.  609,  59  N.  E.  508; 
Morgan  v.  Commonwealth,  14  Bush,  106;  Commonwealth  v.  Chab- 
bock,  1  Mass.  144;  State  v.  Mann,  83  Mo.  589;  State  ▼.  Oee,  92  N. 
C.  756;  Commonwealth  v.  Wemtz,  161  Pa.  591,  29  Ala.  272;  Dubose 
y.  State,  10  Tex.  App.  230.  Hence  where  the  eyidence  on  the  part 
of  the  state  is  circumstantial,  the  defendant  may  show  that  another 
person  had  a  similar  or  stronger  motive  to  commit  the  crime,  or  was 
in  a  position  to  commit  it.  The  purpose  of  such  evidence  is,  of  course, 
to  disprove  the  guilt  of  the  defendant,  and  not  to  prove  the  guilt  of 
such  other  person.  If  the  evidence  adduced  raises  a  reasonable  doubt 
of  defendant's  guilt,  it  is  sufficient:  State  v.  Hawley,  63  Conn.  47, 
27  Atl.  417;  State  v.  Johnson,  30  La.  Ann.  921. 

"It  is  often  a  matter  of  great  delicacy  and  extreme  difficulty  to 
determine,  in  a  criminal  cause,  whether  a  particular  fact,  not  bearing 
directly  on  the  issue  involved,  can  be  received  in  evidence.  The 
rule  is  clear  and  well  defined  that  facts  and  circumstances,  which, 
when  proved,  are  incapable  of  affording  any  reasonable  presumption 
or  inference  in  regard  to  the  material  fact  or  inquiry  involved,  are  not 
admissible  as  evidence.  The  difficulty  lies  in  its  application.  A  single 
fact,  standing  by  itself,  may  seem  of  insignificance,  having  a  remote, 
if  any,  connection  with  the  material  facts,  yet  it  may  tend  to  sup- 
port evidence,  the  competency  of  which  is  indisputable,  or  may  form 
a  link  in  a  chain  of  ciscumstances  amounting  to  conclusiTo  proof": 
Levison  v.  State,  54  Ala.  520. 

In  Commonwealth  v.  Trefethen,  157  Mass.  180,  31  K.  £.  961,  24 
li.  B.  A.  235,  which  was  a  homicide  case,  the  defense  was  that  the 
deceased  had  committed  suicide  by  drowning.  The  evidence  against 
the  defendant  was  circumstantial,  and  there  was  no  evidence  of  a 
struggle  or  of  any  violence.  The  court  allowed  evidence  of  declarations 
by  the  deceased,  made  the  day  before  her  death,  that  she  intended  to 
drown  herself. 

So,  also,  where  in  a  homicide  case  the  evidence  against  defendant 
is  wholly  circumstantial,  evidence  of  threats  on  the  part  of  third 
person  to  kill  the  deceased  was  allowed  in  evidence:  Murphy  v.  State, 
36  Tex.  Cr.  24,  35  S.  W.  174;  Leonard  v.  Territory,  2  Wash.  Ter.  381, 
7  Pac.  872.  In  the  case  last  cited,  the  court,  after  remarking  upon 
the  circumstantial  character  of  the  evidence  against  the  defendant, 
said:  "Defendant,  therefore,  had  a  right  to  meet  and  neutrilize  the 
evidence  of  the  prosecution  tending  to  identify  himself  m  tiie  guilty 
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party  by  evidenee  of  the  same  nature  tending  to  identify  some  other 
perion  ai  the  perpetrator  of  the  crime." 

In  Meana  ▼.  State,  10  Tex.  App.  19,  88  Am.  Bep.  640,  ft  homicide 
case,  the  defendant  sought  to  show  difficulties  which  the  deceased 
had  had  with  others  who  were  also  likely  to  kill  him,  but  the  court 
said:  "The  rale  is  that  such  evidence  affords  no  reasonable  presnmp 
tion  or  inference  as  to  the  guilt  or  innocence  of  the  defendant,  and  it 
is  generally  treated  as  hearsay  or  res  inter  alios  acta.  Of  eourse,  the 
rule  has  its  exceptions,  but  they  can  exist  only  in  caaes  where  tbe 
evidenee  is  wholly  and  strictly  circumstantial,  and  where  the  miad 
haying  nothing  positive  or  definite  to  rest  upon,  seeks  light  and  knowl- 
edge from  every  source,  however  dim,  calculated  to  throw  light  upon 
the  transaction." 

So,  also,  in  Qreen  v.  State,  154  Ind.  655,  57  N.  E.  637,  it  was  ssld: 
"And  although  threats  of  a  third  person  against  the  deceased  are  not 
competent  in  and  of  themselves  (Jones  v.  State,  64  Ind.  473;  Walker 
V.  State,  102  Ind.  602,  1  N.  E.  856),  yet,  there  being  evidenee  point- 
ing directly  to  Clara  Brown  as  the  guilty  person,  appellant  ahoold 
have  been  permitted  to  show  that  she  had  a  motive  and  the  disposi- 
tion to  commit  the  crime:  GiUett  on  Indirect  and  OoUateral  Evi- 
dence, sees.  228,  276,  278;  Under  hill  on  Criminal  Evidence,  see, 
332;  State  v.  Hawley,  63  Conn.  47,  27  Atl.  417;  Commonwealth  v. 
Abbott,  130  Mass.  472;  Commonwealth  v.  Trefethen,  157  ICasa.  180, 
31  N.  E.  961,  24  L.  B.  A,  235;  State  v.  Davis,  77  N.  C.  483;  Mnrphj 
V.  State,  36  Tex.  Cr.  24,  35  S.  W.  174;  Worth  v.  Chicago,  M.  ft  St. 
P.  B.  B.  Co.  (C.  C),  51  Fed.  171;  Alexander  v.  United  States,  13S 
U.  8.  353,  11  Sup.  Ct.  Bep.  350,  35  L.  ed.  954;  Mutual  Life  Ins.  Co. 
V.  Hillmon,  145  U.  S.  285,  12  Sup.  Ct.  Bep.  909,  36  L.  ed.  706."* 

But  the  general  rule  is  that  evidence  of  threats  on  the  part  of  third 
persons  against  the  deceased  is  not  admissible  in  homicide  eases: 
Alston  V.  State,  63  Ala.  178;  State  v.  Davis,  77  N.  C.  483;  State  v. 
Fletcher,  24  Or.  296,  33  Pac.  575;  Holt  v.  State,  9  Tex.  App.  571; 
Young  V.  State,  49  Tex.  Cr.  207,  92  S.  W.  841;  Bud  v.  State,  104 
Wis.  132,  80  N.  W.  78.  But  they  would  be  if  they  were  parts  of  the 
res  gestae  or  form  links  in  a  chain  of  evidence  connecting  with  tiie 
crime  itself:  State  v.  Beaudet,  53  Conn.  542,  55  Am.  Bep.  155,  4  AtL 
237. 

In  Smith  t.  State,  9  Ala.  990,  the  court,  in  rejecting  declarations  of 
guilt  made  by  a  third  person,  observed:  "I  admit  there  may  exist 
some  rare  and  peculiar  cases  where  circumstances  may  point  to  one 
of  two  persons  as  being  guilty  of  a  crime,  that  the  acta  of  one,  fix- 
ing the  guilt  upon  himself,  may  be  evidence  in  favor  of  the  other. 
I  say  there  may  possibly  be  such  cases^  though  I  find  it  very  diffi- 
cult to  suppose  one." 


IV.    Bale  Where  Offered  as  a  Dfing  Dedantioii  of  Such  Third 

The  rule  in  respect  to  the  admissibility  of  dying  declarations  goes 
no  further  than  to  make  such  declarations  admissible  where  the  deatk 
of  the  deceased  is  the  subject  of  the  trial  and  the  circumstances  of 
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the  death  are  the  rabjeet  of  the  deelaratiom.  Henee  the  f aet  that  a 
third  person  eonf eites  to  the  eommiifion  of  the  homicide  with  whieh 
the  defendant  is  charged  upon  his  deathbed,  under  a  belief  that  he 
ia  dying,  does  not  render  the  confession  admissible  in  ondence  as  a 
dying  declaration:  West  v.  State,  76  Ala.  98;  Mora  v.  People,  19 
Colo.  255,  35  Pac.  179;  Dayis  v.  Commonwealth,  95  Ky.  19,  44  Am. 
St.  Bep.  201,  23  S.  W.  585.  And  for  the  same  reason  a  deathbed  con- 
fession by  a  third  person  that  he  was  guilty  of  a  burglary  is  not 
admissible  in  exculpation  of  the  defendant,  who  is  charged  with  its 
commission:  People  ▼.  Hall,  94  Oal.  595,  30  Pac.  7. 

A  dying  declaration  may  be  used  on  behalf  of  the  defendant  as  well 
as  against  him:  State  v.  Sale,  119  Iowa,  1,  92  N.  W.  680,  95  N.  W. 
193.  We  see  no  reason  why  a  dying  declaration  that  the  deceased 
had  himself  inflicted  the  wounds  from  which  he  subsequently  died 
would  mot  be  admissible  in  favor  of  a  person  charged  with  his  homi- 
cide. 

V.    Bole  Where  Offered  to  Discredit  Dedarant^  Who  Beeomes  a  Wit- 


In  Munshower  t.  State,  55  Md.  11,  89  Am.  Bep.  414,  the  defendant 
sought  to  show  on  cross-examination  of  one  of  the  witnesses  for  the 
•tate  that  he  had  stated  to  a  certain  person  before  the  body  of  the 
deceased  had  been  found  that  he  had  been  murdered  and  buried  in  a 
certain  place  and  that  his  head  had  been  mashed  in.  The  court  re- 
fused to  allow  the  question.  The  court  said:  "Counsel  for  the  ap- 
pellant contend  that  an  answer  to  this  question  was  admissible  for 
the  purpose  of  discrediting  the  witness;  that  if  he  had  answered  the 
question  in  the  negatiye,  he  would  have  been  contradicted  and  disr 
credited  by  the  impeaching  witness;  and  if  he  had  answered  in  the 
affirmative,  it  would  have  evidenced  the  possession  of  knowledge  that 
the  guilty  party  alone  would  be  likely  to  have,  and  this  would  have 
discredited  him.  They  admit  that  on  a  trial  for  murder  the  admis- 
sions or  declarations  of  third  persons  that  they  killed  the  deceased 
are  not  evidence,  but  they  insist  that  if  such  third  persons,  on  being 
examined  as  witnesses,  implicate  the  prisoner  by  their  testimony,  evi- 
dence of  their  declarations  that  they  were  guilty  of  the  offense  ia 
admissible  to  discredit  the  witnesses.  This  proposition  is  broadly 
stated  in  1  Wharton's  Criminal  Law,  section  652,  and  runs  through  all 
tbe  editions  of  that  valuable  book.  The  only  authority,  however, 
eited  in  its  support  is  Smith  v.  State,  9  Ala.  990.  An  examination  of 
that  case  has  convinced  us  that  the  learned  author  has  fallen  into 
error  in  stating  the  proposition  thus  broadly,  or  has  misapprehended 
tbe  decision  actually  made  by  the  court."  The  court  then  proceeded 
to  examine  the  Alabama  case,  after  which  it  continued:  "The  witness, 
in  his  examination  in  chief,  had  made  no  statement  inconsistent  with 
the  declaration  which  the  question  implied  he  had  made  in  reference 
to  the  manner  of  Wetsell's  death  and  the  place  where  the  body  was 
buried  and  concealed.  If  he  had  answered  in  the  negative  he  could 
not  have  been  contradicted,  for  it  ia  well  aettled  that  no  question 
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respeetiag  any  matter  irrelevaiit  to  the  itsne  ean  be  pot  to  &  witii 
on  eroM-examination,  for  the  mere  pnrpoee  of  impeaching  his 
hj  eontradietiag  him,  and  if  snch  question  be  inadvertentlj  pot  and 
answered,  the  answer  of  the  witness  is  eonclnsive:  2  Taylor  on  Evi- 
dence, eee.  1292.  He  was  not  bound  to  answer  in  the  affirmat&Te  if 
the  declaration  would  tend  to  inculpate  himself,  and  if  he  chose  so  to 
answer  voluntarily,  then  to  allow  the  answer  would  be  to  permit  his 
own  antecedent  declarations,  when  proved  by  himself  as  a  witness,  to 
go  to  the  jury  as  evidence  to  exculpate  the  prisoner,  when  it  ia  clear 
the  same  declarations  could  not,  for  that  or  any  other  pnrpoeo,  be 
proved  by  any  other  witness.  To  allow  the  introduction  of  such  tes- 
timony would  effeet  a  dangerous  innovation  upon  the  law  of  evidence 
in  criminal  cases,  and  open  the  door  to  the  most  fraudulent  con- 
trivances to  procure  the  acquittal  of  parties  accused  of  crime.  We 
therefore  entertain  no  doubt  as  to  the  correctness  of  the  ruling  in  this 
exception.** 

We  believe,  however,  that  where  a  witness  has  confessed  his  guilt 
of  the  offense  charged  against  the  defendant,  the  defendant  ought  to 
be  allowed  to  impeach  him  by  questioning  him  in  regard  to  it  and 
introducing  the  eonf esaion  in  case  of  his  denial  of  having  made  it. 


HAWKINS  V.  STATE. 

[55  Tex.  Or.  76,  114  S.  W.  813.] 

UQUOBB    Bale  In  Violation  of  Lodd  Option  Law    Sabterfnga 

One  who  procures  a  prescription  on  the  ground  of  his  own  ill- 
ness and  uses  it  to  procure  whisky  for  others,  becomes  a  vender  of 
intoxicating  liquor  and  violates  the  local  option  law.     (p.  791.) 

B.  B.  Beaird,  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  and  Boy  Butler, 
county  attorney,  for  the  state. 

*•  BROOKS,  J.  Appellant  was  convicted  of  violating  the 
local  option  law. 

The  only  question  we  deem  necessary  to  pass  upon  is  the 
suflSciency  of  the  facts,  which  are  as  follows :  On  the  twen^- 
second  day  of  June,  1907,  one  Ware  approached  Isaae  Allen, 
gave  him  a  dollar,  and  told  him  to  get  him  some  whisky. 
Isaac  Allen  went  to  the  appellant  and  told  him  he  wanted  to 
get  some  whisky,  not  telling  him  for  whom  he  wanted  it.  Ap- 
pellant told  him  that  he  had  secured  a  prescription  that  mom^ 
ing  from  a  doctor  and  he  would  see  if  he  could  get  it  AUen 
gave  him  the  dollar^  Hawkins  went  in  the  prescription  house^ 
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and  on  the  face  of  the  prescription  he  had  secured  bought  a 
pint  of  whisky  for  which  he  said  he  paid  sixty-five  cents; 
brought  the  whisky  back  and  delivered  it  to  Allen ;  Allen  says 
he  handed  him  two  bits ;  the  defendant  claims  he  said  he  gave 
him  two  bits  and  a  dime.  Allen  went  and  delivered  the 
whisky  to  Ware.  We  think  these  facts  constitute  a  sale  on 
the  part  of  appellant. 

The  attorney  general  presents  the  following  pertinent  sug- 
gestions :  Now,  the  question  presented  here  is  this :  Can  a  man 
who  has  secured  a  prescription  for  whisky  for  his  own  per- 
sonal use,  on  the  ground  that  he  is  sick,  use  that  prescription 
which  is  strictly  personal  to  secure  whisky  for  others  f  Or, 
stated  in  another  way,  if  he  does  do  that,  does  that  not  make 
him  a  vender  of  intoxicating  liquor  f  The  state  insists  that  it 
does.  He  was  not  the  agent  for  Allen ;  he  was  not  the  agent 
for  the  prescription  house,  for  he  was  using  the  power  that 
was  exclusively  personal  to  aid  another  in  securing  whisky. 
If  this  was  not  procuring  whisky  by  a  subterfuge,  we  cannot 
conceive  how  the  mind  could  invent  a  scheme  with  all  the 
coloring  of  the  subterfuge  by  anyone.  To  hold  that  this  man 
was  the  agent  of  Allen  and  that  this  was  not  a  sale  by 
Hawkins  would  throw  open  wide  the  door  of  fraud  and  de- 
ception, and  would  give  a  man  who  had  procured  the  right  to 
get  whisky  by  reason  of  being  sick  the  opportunity  to  be- 
come the  vender  of  whisky  in  a  conmiunity.  The  prescription 
^as  a  valuable  right  belonging  to  the  defendant  which  he  had 
received  for  a  valuable  consideration.  Whenever  he  proposes 
to  use  that  right  belonging  to  himself  to  aid  another  party  to 
secure  whisky,  which  he  could  not  otherwise  do,  he  does  not 
become  the  agent  of  that  party,  but  acts  for  himself ;  and  it  is 
wholly  immaterial  in  this  case  whether  there  was  profit  in  that 
or  not."  We  think  these  suggeistions  pertinently  answer  ap- 
pellant's '^  contention  that  the  evidence  is  insuflScient,  since 
it  constitutes  a  base  subterfuge  on  the  part  of  appellant  and 
shows  that  he  made  the  sale  in  violation  of  the  local  option 
law. 

The  judgment  is  in  all  things  affirmed. 


For  Authorities  Bearing  on  the  Principal  Case,  lee  Tombeaugb  v. 
State,  50  Tez.  Cr.  286,  123  Am.  St.  Bep.  841,  and  note;  Brookman  v. 
State,  50  Tez.  Cr.  277,  123  Am.  St.  Bep.  838;  Parker  y.  State,  47 
Tez.  Cr.  531,  122  Am.  St.  Bep.  710;  State  v.  Brown,  83  Ark.  44,  119 
Am.  St.  Bep.  109. 
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JACKSON  V.  STATB. 

[M  Tex.  Cr.  79,  115  8.  W.  202.1 

ATTOBMBT— PUdnf  Vndtr  Bole— Depriving  AeeoMd  of  Ooim- 
mL— An  attorney  for  the  aeeneed  in  a  homicide  ease  cannot  be 
placed  nnder  the  rale  as  a  witness  and  excluded  from  the  conrtroom 
during  the  trial,  although  the  accused  has  other  able  counsel  to  de- 
fend him.     (p.  794.) 

ATTOBNBT— Bi^t  Of  Aoeoflod  to  Cknmael  of  His  Cnioiee.< — 

The  fact  that  the  accused  in  a  homicide  case  may  be  aUj  defended 
by  other  counsel  does  not  abridge  hie  right  to  have  an  attorney  of 
his  own  selection  and  as  many  as  he  may  see  lit  to  employ;  nor  can 
he  be  deprived  of  the  advantage  of  his  selected  eounsel  by  placing 
them  under  the  rule  as  witnesses,     (p.  794.) 

DTINO  DE0XA&ATIOK8— VoInntsryOhsnetsr  of,  a  Qaostion 
for  Jury. — When  a  woman  suifering  intense  pain  and  b^ieving  that 
she  ^ill  die  is  told  by  physicians  that  they  will  do  nothing  for  her 
unless  she  reveala  the  secret  of  the  ailment,  which  apparently  is 
an  abortion,  her  statements  aa  to  who  operated  on  her  have  at  least 
so  far  the  appearance  of  being  involuntary  as  to  raise  an  issue  on 
that  point  which  should  be  submitted  to  the  jury.     (pp.  796,  797.) 

DTIKO  DEOIcABATIONB— VolnntaryOhancteir  of,  s  Qoflstlon 
for  Jury. — Where  there  is  an  issue  in  resard  to  whether  a  dying  dec- 
laration was  voluntary,  the  court  should  submit  the  matter  aa  an 
issue  of  fact  to  be  determined  by  the  jury,  and  if  the  declaration 
is  found  to  have  been  involuntary  it  should  be  disregarded,     (p.  797.) 

ABOBTION— Evldonco  of  Innoceiit  Purposo  In  Visiting  Do- 
eeoaod.^Where  in  a  prosecution  for  homicide  caused  by  an  alleged 
abortion  the  state  introduces  evidence  showing  that  the  accused  visited 
the  deceased  on  the  day  of  the  alleged  crime,  he  may  introduce  evi- 
dence to  show  an  innocent  purpose  in  making  the  visit,     (p.  798.) 

ABOBTIOK— Kocossltj  of  Uistnietlng  on  AU  Phases  of  Oasa. 
Where  in  a  prosecution  for  homicide  caused  by  an  alleged  abortion 
there  is  evidence  that  the  diificulty  may  have  been  brought  on  in 
various  ways,  each  involving  no  criminality  on  the  part  of  the  ac- 
cused, the  court  should  charge  the  jury  on  all  phases  of  the  evi- 
dence authorizing  an  acquittal;  to  select  two  of  them  and  ignore 
a  third  is  error,     (pp.  801,  802.) 

ABOBTION— AUbL — ^Tho  Oomt  Should  not  Ohmrgo  %bm  Jjojj 
with  reference  to  alibi,  in  a  prosecution  for  homicide  caused  by  an 
alleged  abortion,  when  there  is  no  evidence  showing  an  alibL     (p. 

802.) 

ABOBTIOK. — ^Thoro  Is  Ko  Ezcnss  or  Justliication  for  a  crim- 
inal abortion;  but  an  abortion  performed  to  save  the  life  of  the 
mother  may  be  excused,     (p.  803.) 

ABOBTIOK— Oonstituttonalitj  of  8tstate.-*The  Texas  statute 
defining  the  crime  of  abortion  is  not  unconstitutional,  in  that  it  does 
not  suiiiciently  define  or  describe  the  offense,     (p.  803.) 

Odell  &  Johnsan  and  Poindexter  &  Padelford,  for  tlie  ap- 
pellant. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

^  DAVIDSON,  P.  J.    The  indictment  contains  several 
counts^  the  first  only  being  under  consideration.    This  charged 
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that  appellant  ''did  then  and  there  with  malice  aforethought 
kill  May  Garden,  a  pregnant  woman,  bj  then  and  there  unlaw- 
fnUy,  willfully  and  designedly  inserting  and  thrusting  an 
instrument,  the  name  and  description  of  which  is  to  the  grand 
jurors  unknown,  into  the  womb  and  body  of  the  said  May 
Garden,  with  the  intent  on  the  part  of  him,  the  said  W.  B. 
Jackson,  thereby  to  cause  and  procure  the  abortion  and  mis- 
carriage of  the  said  May  Garden  of  the  child  wherewith  she 
was  then  and  there  so  pregnant,  against  the  peace  and  dignity 
of  the  state.''  The  record  is  very  voluminous,  having  nearly 
five  hundred  pages  of  statement  of  facts.  Many  questions  are 
presented  for  revision.  As  the  case  will  be  reversed  on  other 
questions,  we  will  not  discuss  the  alleged  error  of  the  court 
in  overruling  the  application  for  continuance.  Nor  the  mat- 
ters presented  by  exception  to  some  of  the  rulings  of  the  court 
in  regard  to  a  colloquy  between  the  court  and  counsel,  in 
which  the  court  imposed  a  fine  on  one  of  the  attorneys  de- 
fending. These  matters  will  hardly  occur  upon  another  trial, 
and  the  presence  of  the  absent  witness  may  be  secured. 

1.  It  is  shown  by  a  bill  of  exceptions  that  W.  H.  Skelton 
was  employed  by  appellant  to  represent  him  on  the  trial. 
That  he  ^^  was  a  practicing  attorney  of  many  years'  standing 
in  Johnson  county,  and  was  the  first  lawyer  employed  by  ap- 
pellant to  represent  him;  that  Skelton  resided  at  Alvarado, 
where  appellant  also  resided,  and  had  consulted  with  ap- 
pellant more  frequently  in  regard  to  his  case  than  the  other 
attorneys,  and  had  a  more  complete  and  perfect  knowledge  of 
the  evidence  of  the  case  than  any  other  attorney ;  that  in  fact 
Skelton  was  appellant's  leading  counsel.  The  court  was  re- 
quested not  to  place  Skelton  under  the  rule  as  a  witness. 
He  was  placed  under  the  rule,  sent  out  and  kept  out  of  the 
courthouse,  and  under  the  rule  during  the  entire  trial,  and 
was  instructed,  as  all  the  witnesses  were,  not  to  talk  to  any- 
one, except  the  attorneys  in  the  case  about  the  evidence,  nor 
as  to  what  his  evidence  would  be,  and  after  they  had  testified 
as  to  what  their  evidence  had  been.  The  rule  was  invoked. 
The  court  signs  this  bill  with  the  explanation  that  when  the 
witness  was  sworn  the  county  attorney  objected  to  his  remain- 
ing in  the  courtroom,  and,  as  the  defendant  had  invoked  the 
rule  and  as  the  county  attorney  stated  he  might  be  a  material 
fact  witness,  he  put  him  under  the  rule.  His  testimony  in 
this  case,  which  was  referred  to  and  made  a  part  of  this  bill, 
shows  that  he  accepted  employment,  and  if  an  attorney  ac- 
cepts employment  under  such  circumstances,  then  he  should 
be  excluded  from  the  courtroom  while  the  testimony  is  being 
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giren.    In  this  case  the  defendant  had  the  assistance  and 
counsel  during  his  trial  of  the  following  attorneys :  Poindexter 
and  Padelford,  Oiell  and  Johnson,  and  John  Baker.     With 
such  able  counsel  no  injury  could  have  resulted  to  the  de- 
fendant in  the  court's  excluding  only  one.    This  is  practically 
and  most  literally  the  explanation  of  the  trial  judge.     Our 
Bill  of  Rights  guarantees  that  when  the  accused  is  placed 
upon  his  trial,  he  shall  have  the  right  to  be  heard  by  his  coun- 
sel and  himself,  either  or  both.    The  defense  of  an  accused 
by  counsel  is  a  very  valuable  right,  and  one  which  is  guar- 
anteed him  by  our  constitution  and  laws,  and  whenever  the 
relation  of  client  and  attorney  exists,  the  accused  has  the 
guaranteed  right  of  having  counsel  represent  him  at  any,  all 
and  every  stage  of  his  case  while  before  the  courts.    **  Usually 
the  legal  discretion  of  a  court  exercised  during  a  trial  in 
reference  to  the  enforcement  or  relaxation  of  the  *rule'  will 
not  be  revised  by  the  appellate  court,  but  this  is  not  always 
the  case.    The  prime,  as  well  as  the  ultimate,  object  of  this 
statute  is  to  secure  a  fair  hearing  of  the  testimony,  and  when 
necessary  to  attain  these  objects  and  purposes,  the  rule  should 
be  relaxed.    From  the  very  nature  of  the  matter  there  can 
be  no  fixed  rule  in  such  state  of  case  other  than  a  due  ad- 
ministration of  the  law.    It  is  a  practice  alike  familiar  to  the 
courts  and  the  profession  that  this  rule  is  relaxed  in  regard 
to  attorneys  of  the  court :  Brown  v.  State,  3  Tex.  App.  294 ; 
Johnson  v.  State,  10  Tex.  Cr.  App.  571;  Roach  v.  State,  41 
Tex.  262 ;  Sherwood  v.  State,  42  Tex.  498.    And  we  do  ^  not 
think  it  could  be  enforced  as  to  attorneys  engaged  in  the 
particular  case  on  trial,  for  if  such  were  the  rule,  the  state 
could  thus  be  deprived  of  a  prosecuting  attorney,  and  the  de- 
fendant of  his  counsel,  and  the  rule  be  made  paramount  to 
the  code,  defeat  the  very  objects  of  its  existence,  and  even 
infringe  the  Bill  of  Rights,  wherein  it  is  provided  that  the 
accused  shall  have  the  right  to  be  heard  by  counsel,  as  well  as 
by  himself."    This  quotation  is  from  Boatmeyer  v.   State, 
31  Tex.  Cr.  473,  20  S.  W.  1102.    See,  also,  Johnican  ▼.  State 
(Tex.  Cr.  App.),  48  S.  W.  181;  White's  Annotated  Code  of 
Criminal  Procedure,  sec.  767,  subd.  2,  for  collation  of  au- 
thorities.    The  fact  that  appellant  may  have  been  ably  de- 
fended by  other  counsel  does  not  abridge  his  right  to  have 
counsel  of  his  own  selection  and  as  many  as  he  may  see  proper 
to  employ  to  defend  him.    Nor  can  he  be  deprived  of  the  ad- 
vantage of  his  selected  counsel  by  placing  them  under  the 
rule  as  witnesses.    If  this  rule  should  obtain,  then  the  state 
could  place  counsel  of  accused  under  the  rule  as  witnesses  in 
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behalf  of  the  state  and  deprive  him  of  sach  coniisel  as  he 

might  see  proper  to  select  or  employ. 

2.  The  dying  declarations  of  May  Garden  were  introduced 
over  appellant's  objection.  Quite  a  number  of  reasons  are 
urged  why  this  ruling  was  error.  Without  going  into  a  de- 
tailed statement,  a  fair  summary  in  regard  to  this  matter  can 
be  thus  stated:  Dr  Turner  and  Dr.  Self  were  called  in  as 
physicians  and  attended  the  deceased.  When  Dr.  Turner  was 
£rst  called  he  administered  an  opiate  and  requested  that  Dr. 
Self  be  called,  which  was  done.  They  met  at  the  bedside  of 
the  deceased ;  they  found  her  suffering  excruciating  pain  and 
giving  vent  to  vociferous  exclamations  indicating  the  intensity 
of  her  pain.  Among  other  things  she  stated  that  she  was  go- 
ing to  die,  that  she  could  not  stand  it.  She  was  suffering 
from  hemorrhages  from  the  womb,  which  was  greatly  dis- 
tended, the  discharged  matter  being  quite  offensive.  The 
theory  of  the  state  was  that  her  troubles  were  brought  about 
by  an  abortion.  Dr.  Turner  testified  that  they  made  a  digital 
examination,  passed  their  hands  into  the  ''vagina  and  uterus 
snd  found  that  the  uterus  was  full — ^the  mouth  of  the  uterus 
was  dilated — open,  and  she  had  passed  several  pieces  of 
membrane  and  blood  dots  and  the  uterus  was  full  of  retained 
embryonic  tissue,  and  an  awful  bad  odor.''  This  embryonic 
tissue  was  evidently  the  foetus  of  a  child.  The  opinion  of  this 
physician  is  pretty  clear  that  she  was  not  in  a  dying  condition, 
but  his  testimony  showed  that  she  was  suffering  intense  pain 
from  the  discharge ;  that  the  exclamation  of  her  belief  that  she 
was  dying  was  more  the  result  of  the  pain  than  a  real  belief 
of  death,  and  that  he  had  often  heard  this  from  women  who 
were  in  childbirth  or  under  similar  conditions.  Dr.  Self,  in 
talking  with  the  deceased,  asked  her  what  brought  about  her 
condition.  She  replied:  ''I  am  two  months  gone  and  I  had 
an  abortion  done."  She  says,  *'I  have  got  to  have  relief." 
She  was  suffering  and  taking  on  greatly.  "I  says,  'Well,  we 
have  got  to  know  ®*  all  about  this  thing,  and  you  must  tell 
us  all  about  it  before  I  will  take  charge  of  the  case ;  these  are 
oases  that  a  doctor  dislikes  to  get  into  anyway,  and  we  must 
know  all  about  it.'  They  tried  to  keep  from  telling  us,  and 
we  told  her  we  would  just  have  to  know  it,  as  to  who  did  the 
operation  and  where  it  was  done,  and  she  says,  'It  was  done  at 
Alvarado. '  I  says,  '  Who  did  it  f  You  had  as  well  tell  it  all, 
because  we  have  got  to  know  it, '  and  Scott,  the  young  man  in 
the  room  with  her,  began  to  beg  us  not  to  require  them  to  tell 
who  it  was,  and  I  sajrs,  'I  must  insist  on  knowing  who  it  was 
before  I  take  charge  of  the  case,'  and  he  says,  'Well,  tell  him 
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who  it  was,'  and  she  says,  'Dr.  Jackaon,  of  eooxse.'  .  .  .  . 
Q.  (By  state's  counsel.)  Said  what,  Doctor t  Says,  *TeU 
him,'  says  to  Scott,  says,  'Why,  tell  him  who  it  was;  it  was 
Dr.  Jackson,  of  course.'    I  asked  her  how  it  was  done,  and 

dhe  said  he  used  instruments  and  tried  to  take  it  away 

Well,  she  made  the  statement  several  times  that  she  could 
not  stand  it;  that  it  was  going  to  kill  her.  She  could  not 
stand  the  paint  Yes,  sir;  I  think  she  made  the  statement — ^I 
am  quite  sure  she  did,  that  she  was  going  to  die;  that  she 
could  not  stand  the  pain ;  that  the  pain  was  killing  her  and 
that  she  wanted  to  be  relieved."  This  witness  says  that  she 
was  crying  out  on  account  of  the  excrudating  pain  she  was 
suffering  when  he  and  Dr.  Turner  were  questioning  her,  and 
that  she  wanted  him  to  do  something  for  her;  that  she  was 
wanting  relief  all  the  time.  ''Q.  And  you  declined  to  do 
anything  for  her  and  told  her  you  must  have  this  information 
as  to  what  brought  about  this  condition  before  you  would  take 
the  case  and  do  anything  for  her,  didn't  yout  A.  Tes,  sir. 
Q.  Now,  when  Scott  spoke  up,  what  did  he  sayt  A.  Scott 
says,  'Gentlemen,  I  don't  want  to  tell  who  it  was;  I  would 
rather  not  say  that.'  Q.  And  you  would  not  have  anything 
to  do  with  it  until  you  found  outt  A.  We  left  that  impres- 
sion on  her,  I  am  quite  sure.  Q.  You  would  not  do  anything 
for  her  until  she  gave  you  the  facts?  A.  Yes,  sir."  This 
witness  said  he  did  not  think  she  was  dying  at  the  time,  and 
he  further  said  that  her  cries  were  caused  by  the  pain  she  was 
suffering  rather  than  from  any  cahn,  deliberate  belief  that 
death  was  impending.  This  further  question  was  asked  Dr. 
Self:  "Q.  Would  you  undertake  to  say  that  she  was  con- 
scions  of  approaching  death  at  the  time  you  were  there  t  A. 
Well,  no,  I  really  don't  think  she  was."  He  stated  that  she 
also  said  in  this  conversation  that  as  soon  as  she  got  well 
enough  she  intended  to  marry  Scott.  Without  going  into  any 
details  in  regard  to  Scott's  connection  with  the  matter,  the 
evidence  shows  that  he  was  her  seducer  and  lover  and  author 
of  her  shame. 

Now,  the  question  is  urged  by  appellant  that  this  dying 
statement  of  the  girl  was  not  admissible;  that  it  was  made 
under  duress  and  was  not  voluntary.  The  statute  requires 
that  a  dying  declaration,  to  be  admissible,  must  be  freely  and 
voluntarily  made,  and  if  this  predicate  does  not  show  that  it 
was  voluntarily  made,  then  the  statements  ®^  of  the  giri 
should  have  been  rejected.  Under  the  above  statement,  it  is 
without  contradiction  that  the  girl  was  suffering  acutely,  giv- 
ing loud  and  vociferous  exclamations  of  pain  and  expressing 
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the  opinion  that  she  was  going  to  die.  Under  this  condition 
of  things,  with  her  mind  influenced  in  this  way  and  by  her 
pain,  the  physicians  informed  her  that  they  would  not  do 
anything  for  her  unless  she  told  them  about  how  her  trouble 
came  about,  and  who  performed  the  operation.  So  we  have 
the  girl  laboring  under  the  firm  impression  that  she  was  going 
to  die,  and  the  physicians  refusing  to  give  her  any  relief 
unless  she  told  them  the  secret  of  her  ailment.  It  would 
hardly  be  a  correct  conclusion  not  to  say  that  this  testimony 
raised  a  serious  question  as  to  whether,  under  these  circum- 
stances, she  voluntarily  made  the  statements,  and  in  fact  there 
is  evidence  from  these  doctors  that  she  would  not  tell,  and  a 
protest  from  Scott,  who  was  sitting  by,  and  apparently,  if 
not  in  fact,  controlling  her,  that  they  did  not  want  to  tell  it. 
However,  finally,  in  order  to  obtain  relief  from  her  suffering 
and  apprehension,  and  as  an  inducement  to  the  doctors  to  treat 
and  relieve  her  pain,  she  turned  to  Scott,  who  told  her  to 
tell  them  what  she  told  him.  She  then  replied,  **It  was  Dr. 
Jackson,  of  course."  Under  the  facts  stated  and  in  her  then 
condition,  it  certainly  was  a  most  powerful  incentive  and 
weight  upon  her  mind  as  an  inducement,  if  not  a  coercion, 
to  make  the  statement  she  did  make,  especially  in  view  of  the 
fact  that  up  to  that  time  she  and  her  lover  both  had  insisted 
on  not  making  the  statement.  But  certainly,  in  view  of  all 
the  evidence  the  testimony  raised  the  issue  that  the  dying 
declaration  was  not  voluntary,  but  by  over-persuasion,  or 
duress,  for  that  the  evidence  of  the  two  physicians  show  they 
had  declined  to  treat  or  relieve  her  of  what  she  thought  was 
her  dying  condition,  unless  she  gave  the  name  of  the  party 
who  had  operated  upon  her.  This  sufficiently  presents  the 
question  so  as  to  require  the  court  to  submit  the  issue  to  the 
jnry  as  to  the  condition  of  her  mini  at  the  time,  and  if  they 
should  find  that  she  was  under  duress,  or  over-persuasion,  or 
not  under  a  sense  of  impending  death,  then  they  should  dis- 
regard her  statement,  in  arriving  at  a  verdict.  The  author- 
ities are  numerous  to  the  effect  that  where  there  is  an  issue 
in  regard  to  the  proper  predicate  for  the  admission  of  dying 
declarations,  or  confessions,  the  court  should  submit  that  as 
an  issue  of  fact  to  be  determined  by  the  jury,  and  if  found 
favorable  to  the  appellant,  to  disregard  such  declarations  or 
confessions:  Brown  v.  State,  not  yet  reported. 

3.  The  state  introduced  evidence  showing  that  appellant 
went  from  his  home  in  Alvarado  to  the  city  of  Cleburne  on 
the  morning  of  the  day  of  the  alleged  operation  upon  deceased. 
That  while  in  Cleburne  he  visited  the  home  of  deceased,  who 
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resided  with  her  father;  had  some  conversation  with  Mrs. 
Grimmett,  sister  of  deceased,  and  was  informed  that  deceased 
had  gone  on  the  early  morning  train  to  Alvarado  and  was 
supposedly  at  appellant's  house.  At  this  he  expressed  sur- 
prise and  perhaps  denied  her  visit.  His  visit  to  Cleburne 
®^  and  other  incidents  and  circumstances  connected  with  it 
were  relied  upon  by  the  state  as  criminative.  In  other  words. 
it  was  the  theory  of  the  state  that  appellant's  trip  to  Cleburne 
was  made  in  connection'  with  deceased,  of  seeing  and  visiting 
her  at  her  home  in  Cleburne,  and  that  all  these  matters  bore 
upon  his  purpose  of  seeing  the  deceased  and  producing  an 
abortion.  This  is  but  a  concrete  conclusion  of  the  facts  with- 
out going  into  a  detailed  statement  of  the  evidence.  His  trip 
to  Cleburne  and  purpose  sought  to  be  drawn  from  it  were 
matters  of  some  cogency  as  viewed  by  the  prosecution.  Ap- 
pellant sought  to  disprove  or  to  get  away  from  the  effect  of 
this  testimony  by  showing  the  object  of  his  visit  to  Cleburne 
was  for  an  entirely  different  purpose,  and  that  his  reason  for 
going  was  innocent.  He  testified  in  person  that  he  went  to 
Cleburne  on  that  day,  it  being  the  first  Monday  of  the  month, 
for  the  purpose  of  selling  his  horse.  That  the  horse  had  corns 
on  his  feet,  and  for  that  reason  was  not  a  fit  animal  to  be  used 
and  driven  in  his  practice,  he  being  a  physician.  He  offered 
to  prove  by  himself,  in  this  connection,  that  he  had  a  week  or 
more  prior  to  this  first  Monday,  had  an  engagement  or  con- 
tract with  one  Foster  to  meet  him  in  Cleburne  and  take  charge 
of  and  sell  his  horse;  that  Foster  was  under  the  impression 
that  he  might  sell  the  horse  to  Frazier.  Appellant  was  per- 
mitted to  testify  that  he  went  to  Cleburne  for  the  purpose  of 
selling  his  horse,  but  all  of  the  testimony  offered  through 
himself  relating  to  his  previous  arrangement  with  Foster  to 
effect  a  sale  of  the  horse  on  that  day  was  excluded.  Excep- 
tion was  reserved  to  this  ruling.  Foster  was  also  introduced 
by  appellant,  through  whom  it  was  expected  to  prove  that  he 
had  made  the  contract  or  agreement  with  appellant  a  week 
or  more  previous  to  the  first  Monday  to  meet  him  in  Cleburne 
and  effect  a  sale  of  the  horse,  but  was  taken  sick  the  evening 
before  and  was  unable  to  carry  out  the  contract  or  agreement. 
This  evidence  was  also  excluded.  He  also  proposed  to  prove 
by  his  wife  that  on  account  of  the  condition  of  the  feet  of  the 
horse  that  he  was  unfit  for  service  in  her  husband's  practice 
of  his  profession,  and  that  they  had  for  some  time  prior  to  this 
particular  occasion  discussed  the  propriety  of  selling  the  horse, 
and  that  her  husband  had  frequently  talked  about  it,  and 
that  this  particular  date  bad  been  set  as  a  time  for 
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the  sale.    This  testimony  was  also  excluded  over  appellant  *» 
objection. 

We  are  of  opinion  that  under  the  authorities  these  rulings 
of  the  court  constituted  error.  There  is  some  testimony  in 
regard  to  statements  of  appellant  en  route  to  Cleburne  ex- 
cluded by  the  court,  in  which  perhaps  there  was  no  error. 
Under  the  terms  of  article  791  of  the  Code  of  Criminal  Pro- 
cedure, and  the  authorities  in  this  state  construing  that  stat- 
ute, we  think  the  testimony  of  appellant,  his  wife  and  Foster 
should  have  been  admitted.  By  the  terms  of  the  statute 
cited,  wherever  the  acts,  declarations,  conversations,  writings, 
etc.,  are  put  in  evidence  by  one  side,  acts,  declarations,  writ- 
ings etc.,  which  explain  the  testimony  already  introduced, 
may  be  met  by  ®®  the  other  side,  and  any  harmful  or  hurtful 
tendency  may  be  thus  met:  Davis  v.  State,  3  Tex.  Cr.  App- 
91 ;  Epson  V.  State,  29  Tex.  App.  607,  16  S.  W.  780 ;  Everett 
V.  State,  30  Tex.  Cr.  App.  682,  18  S.  W.  674;  Schauer  v. 
State  (Tex.  Cr.  App.),  60  S.  W.  249;  Nelson  v.  State  (Tex. 
Cr.  App.),  58  S.  W.  107;  Poole  v.  State,  45  Tex.  Cr.  348,  7& 
S.  W.  565;  Pratt  v.  State,  53  Tex.  Cr.  281,  109  S.  W.  138. 
Upon  another  trial,  the  testimony  of  the  above-named  parties 
should  be  admitted. 

4.  There  are  many  questions  suggested  for  reversal  in  re- 
gard to  the  charges  given  and  refused.  Appellant  was  in- 
dicted under  article  641,  Penal  Code,  which  provides:  **If 
any  person  shall  designedly  administer  to  a  pregnant  woman, 
i^nth  her  consent,  any  drug  or  medicine,  or  shall  use  toward 
her  any  violence  or  any  means  whatever,  externally  or  in- 
ternally applied,  and  shall  thereby  procure  an  abortion,  he 
shall  be  punished  by  confinement  in  the  penitentiary  not  less 
than  two  nor  more  than  five  years;  if  it  be  done  without  her 
consent  the  punishment  shall  be  doubled."  Article  643  is  as 
follows:  "If  the  means  used  shall  fail  to  produce  an  abortion 
the  offender  is  nevertheless  guilty  of  an  attempt  to  produce 
abortion;  provided,  it  be  shown  that  such  means  were  cal- 
culated to  produce  that  result,  and  shall  be  punished  by  fine 
of  not  less  than  one  hundred  nor  more  than  one  thousand  dol- 
lars.'* Article  644  provides:  **If  the  death  of  the  mother  is 
occasioned  by  an  abortion  so  produced,  or  by  an  attempt  to 
effect  the  same,  it  is  murder.  Article  646  thus  reads:  ''Noth- 
ing contained  in  this  chapter  s'hall  be  deemed  to  apply  to  the 
case  of  an  abortion  procured  or  attempted  to  be  procured  by 
medical  advice  for  the  purpose  of  saving  the  life  of  the 
mother."  So  it  will  be  seen  by  the  terms  of  the  articles, 
quoted  that  it  is  a  felony  to  produce  an  abortion  upon  a. 
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pregnant  woman,  Tritli  or  without  her  consent,  and  if  dtme 
withoat  her  consent  the  ponisbment  shall  be  doable  tbat 
where  it  ia  done  with  her  consent.     3j  the  tfimu  of  article 

643  it  will  be  observed  that  if  the  means  shall  fail  to  produce 
the  abortion,  the  appellant  would  be  grnilty  only  of  a  miade- 
meanor,  and  it  must  be  shown  that  the  means  by  which  he  at- 
tempted to  produce  the  abortion  were  calculated  to  produee  that 
result;  and  if  the  abortion  occurs  under  the  terms  of  article 

644  there  would  be  a  case  of  murder,  but  if  it  was  done,  either 
as  abortion  or  an  attempt  at  abortion,  with  medical  advice 
for  the  purpose  of  saving  the  life  of  the  mother,  there  is  no 
offense.  The  evidence  in  the  case  for  the  state  is  that  ap- 
pellant was  the  intimate  friend  of  the  family,  and  bad  done 
much  of  their  practice  as  a  physician;  that  the  deceased  went 
to  appellant's  home  in  Alvarado  to  see  him  with  reference  to 
her  then  condition,  and  that  when  in  Alvarado,  by  the  uae 
of  some  instruments  unknown  and  about  which  there  is  no 
testimony  as  to  character  or  Mud,  appellant  operated  upon 
her  for  the  purpose  of  producing  an  abortion,  and  that  this 
occurred  on  Monday  evening  not  earlier  than  5:30  o'clock: 
that  the  next  day,  somewhere  about  4  or  5  o'clock  in  the 
evening,  she  was  taken  with  violent  pains  of  the  most  ex- 
cmoiating  character,  and  ^'  that  an  examination  of  "the  case 
by  the  physicians  called  to  administer  to  her,  showed  a  case 
of  blood  poisoning  located  in  and  about  liie  womb.  It  is 
unnecessary,  we  think,  here  to  enter  into  a  description  of  the 
appearance  of  the  womb  and  its  condition  as  detailed  by  the 
physicians.  The  appellant's  theory,  and  to  which  he  testified 
and  introduced  evidence  to  sustain,  was  that  he  did  not  per- 
form upon  the  deceased  at  all ;  that  on  his  return  to  Alvarado 
in  the  evening,  which  was  about  5 :20  o'clock,  he  found  the  de- 
ceased— met  her  on  the  street.  It  is  shown  by  other  evidence 
that  he  went  from  that  point  to  his  residence;  that  the  de- 
ceased also  went  to  the  residence  of  appellant,  and  was  at  his 
reeidence,  taking  supper  and  remaining  with  the  family  until 
about  €  or  6 :30  P.  M.,  at  which  last  hour  she  boarded  the  train 
and  returned  to  Cleburne,  some  twelve  or  thirteen  miles 
disljjii  :  that  she  was  seen  on  the  train  in  a  pleasant  condition 
of  iiiiiiM  moving  about,  giving  no  evidence  of  weakness  or  of 
havini;  ;;<jue  through  any  operation,  or  that  she  had  been  sub- 

I  Jocted  lo  any  treatment  which  wonld  he  necessary  to  perform 

'  ho  operntion  to  produce  abortion;  that  on  reaching  Cleburne 

die  was  si^en  going  home  and  gave  no  evidence  of  having  been 

operat<-f]  upon,  or  subjected  to  any  anesthetic.     It  is  further 

in  evidence,  and  relied  upon  by  appellant,  that  some  two 
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weeks  or  such  a  matter  before  the  deceased  was  taken  so  vio- 
lently ill,  and  while  on  the  sidewalk  in  Cleburne,  a  dog  ran 
violently  against  her  and  knocked  her  feet  from  under  her, 
and  gave  her  a  severe  fall  on  the  sidewalk,  and  that  this  may 
have  been  the  moving  cause  of  the  abortion,  and  that  under 
this  state  of  case,  if  the  abortion  was  produced,  it  might  be 
two  weeks  longer  before  blood  poisoning  would  result.  It  is 
further  in  evidence  that  the  deceased  admitted  having  used 
a  hatpin  by  inserting  it  in  her  womb  for  the  purpose  of  bring- 
ing about  the  abortion,  which,  under  the  facts,  if  it  occurred 
at  all,  occurred  sometime  prior  to  her  visit  to  Alvarado.  It  is 
further  in  evidence  that  on  Tuesday  about  1  P.  M.  o'clock  or 
such  a  matter,  after  the  alleged  operation  of  appellant  on 
Monday  evening,  the  deceased  assisted  her  sister  in  fixing  a 
stovepipe  which  had  in  some  manner  become  detached  from  its 
proper  place;  that  while  doing  this  she  was  standing  on  the 
top  of  a  chair ;  that  in  some  manner  she  fell  from  the  chair, 
which  gave  her  a  considerable  jolt  and  hurt,  and  that  in  the 
course  of  an  hour  or  such  a  matter  these  violent  pains  began 
above  described,  in  which  condition  she  was  found  when  the 
attending  physicians  were  called.  As  we  gather  from  the 
record  the  first  physician  reached  the  residence  and  the  room 
of  deceased  about  5  o'clock;  that  he  found  her  suffering 
greatly,  her  pains  were  excruciating  and  she  gave  expression 
of  her  agony  by  loud  screams,  which  could  be  heard  as  far 
as  the  front  gate  at  her  home.  Under  this  state  of  case  the 
court  charged  the  jury  in  regard  to  murder  in  the  first  and 
second  degree.  Also  that  if  appellant  did  not  perform  the 
operation,  they  should  acquit,  or  if  the  fall  occasioned  by  the 
dog  running  against  deceased,  or  fall  from  the  chair  produced 
the  abortion  ®®  and  the  blood  poisoning,  they  should  acquit, 
but  failed  to  charge  the  jury  if  the  abortion  and  blood  poison- 
ing was  the  result  of  the  punctures  with  the  hatpin  they 
should  acqtdt.  Error  is  assigned  on  this  omission  of  the  court. 
This  omission  was  clearly  error.  The  court  selected  two  phases 
of  the  evidence  for  excusing  appellant  or  authorizing  his 
acquittal,  ignoring  the  third  out  of  his  charge.  This  would 
have  a  tendency  to  cause  the  jury  not  to  believe  and  give 
no  credence  to  the  hatpin  theory  of  abortion,  and  having 
selected  the  other  two  theories — :that  is,  the  two  falls — as  a 
reason  for  acquittal,  the  court  emphasized  the  error  in  not 
charging  upon  the  hatpin  theory.  It  is  the  duty  of  the  court 
to  submit  every  issue  that  is  favorable  to  the  accused,  an  J 
upon  which  the  jury  could  predicate  either  an  amelioration  of 
punishment  or  an  acquittal.    If  appellant  was  entitled  to  an 
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acquittal  on  the  theoiy  of  either  fall,  then  certainly  he 
entitled  to  an  acquittal  if  abortion  and  blood  poison  were  pro- 
duced by  the  hatpin,  for  in  neither  event  would  appellant 
be  responsible  for  the  abortion  nor  the  blood  poison  which  re- 
sulted fatally. 

5.  It  is  insisted  the  court  erred  in  charging  on  murder  in 
the  first  degree.  We  deem  it  unnecessary  to  discuss  the  ques- 
tion,  as  the  jury  acquitted  of  that  degree,  and  it  is  eliminated, 
and  upon  another  trial  cannot  become  an  issue,  whether  it 
affected  the  case  injuriously  on  the  trial  or  not.  So  ire  pre- 
termit a  discussion  of  that  phase  of  the  ca.se. 

6.  The  court,  among  other  things,  charged  the  jury  wifli 
reference  to  alibi.  Error  is  assigned  upon  this  phase  of  the 
court's  instruction.  We  have  read  this  record  with  some  de- 
gree of  care  and  interest,  and  it  is  a  remarkable  case  in  jaany 
respects.  If  there  is  evidence  in  it  showing  an  alibi,  we  have 
failed  to  discover  it.  The  state's  case  was  that  appellant  was 
in  Cleburne  on  Monday  morning  and  visited  the  residence  of 
the  father  of  deceased,  where  the  deceased  lived;  that  he 
called  upon  the  family,  among  other  things,  in  obedience  to  a 
phone  message  from  Mrs.  Orimmett,  a  sister  of  the  deceased. 
in  which  she  notified  him  that  her  mother  had  given  birth  to 
a  child.  He  went  to  the  residence;  while  there  he  was  in- 
vited to  remain  for  dinner,  but  declined,  stating  that  he  had 
to  be  back  in  Alvarado  at  2  o'clock ;  that  he  had  some  basiness 
there  at  that  time.  The  evidence  is,  further,  that  the  deceased 
was  at  that  time  in  Alvarado,  to  which  appellant  returned 
about  5:20  P.  M.,  where  he  met  the  deceased  on  the  street 
The  theory  of  the  state  is,  further,  that  he  took  her  into 
his  oflSce  and  there  performed  the  operation.  The  evidence 
for  the  appellant,  after  meeting  her,  is  that  he  went  directly  to 
his  residence,  and  that  she  also  did,  and  took  supper  with  the 
family.  This  could  not  suggest  the  theory  of  alibi  The 
state's  theory  in  connection  With  the  dying  declaration  of  the 
deceased  was  that  they  were  together,  and  that  appellant  per- 
formed the  operation.  The  evidence  of  appellant  shows  them 
together  but  denies  the  operation.  This  charge,  *•  therefore, 
is  not  authorized  by  any  evidence  from  either  side,  nor  from 
any  evidence  that  was  admitted  during  the  trial  It  sag- 
gested  a  matter  of  exoneration  to  the  jury  which  did  not 
occur,  and  one  upon  which  appellant  does  not  suggest  nor 
rely,  doubtless  leaving  upon  th.ciir  minds  the  effect  that  if  the 
alibi  was  not  true,  that  the  operation  was  performed  by  him. 

7.  The  court  gave  the  following  charge :  "  By  the  phrase  and 
words  'nor  tend  to  mitigate,  excuse  or  justify'  as  used  in  this 
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charge,  are  defined  as  follows:  The  word  'mitigate'  means  to 
reduce  the  penalty  or  punishment;  'excuse'  means  the  reason 
for  the  doing  of  a  thing.  It  does  not  include  justification,  but 
includes  and  implies  that  though  the  act  complained  of  was 
improperly  done,  the  fact  by  way  of  mitigation  relieves  the 
doer  from  legal  liability,  and  by  'justify,'  is  meant  where  a 
homicide  is  committed  in  self-defense."  If  appellant  was 
gniilty  of  a  criminal  abortion,  there  was  no  excuse  for  this, 
nor  was  there  any  justification,  and  certainly  from  no  stand- 
point could  there  arise  the  question  of  ** self-defense.'*  Ap- 
pellant was  in  no  danger  from  deceased;  she  had  made  no 
attack  upon  him ;  she  was  simply  seeking  assistance  in  reliev- 
ing herself  from  her  then  pregnant  condition  at  his  hands,  if 
the  state's  case  is  to  be  credited.  The  only  charge  given  with 
reference  to  the  "excuse"  is  as  quoted.  What  "reason"  he 
bad  for  performing  the  operation,  that  would  excuse  him,  is 
not  stated.  The  statute  seems  to  be  very  plain  upon  this 
proposition,  which  is  that  if  it  was  done  to  save  the  life  of 
the  mother  he  would  be  excused.  But  this  statute  was  not 
^ven  in  charge  to  the  jury.  Nor  is  any  fact  or  condition 
stated  of  "mitigation"  which  would  "relieve  the  doer  from 
legal  liability. " 

8.  There  are  other  criticisms  of  the  charge  upon  which  ap- 
pellant relied  for  reversal,  but,  under  the  general  proposition 
stated  above,  we  deem  it  unnecessary  to  take  them  up  seriatim 
and  in  detail.  We  think  we  have  sufficiently  discussed  the 
matters  to  the  end  that  the  trial  court  may  understand  the 
general  view  entertained  by  the  court  with  reference  to  the 
submission  of  the  case  to  the  jury  and  its  further  trial  in 
regard  to  other  issues.  The  case  is  a  very  complicated  one, 
and  presents  seventy-five  assignments  of  error.  The  brief  is 
very  lengthy  and  very  able,  and  presents  the  case  from  almost 
every  imaginable  standpoint  arisjng  under  the  facts. 

9.  It  is  also  insisted  in  the  motion  in  arrest  of  judgment 
that  the  statute  is  unconstitutional  and  void,  in  that  it  does 
not  sufficiently  define  or  describe  the  offense  of  abortion.  We 
do  not  concur  in  respect  to  this  question. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  is  remanded. 


The  Practice  of  Placing  Witne$$es  Under  the  Bute,  or  exelndiag  them 
from  the  courtroom  during  the  examination  of  otnere,  is  considered 
in  Squires  ▼.  State,  39  Tex.  Cr.  96,  73  Aul  St.  Bep.  904;  Bichards 
▼.  State,  91  Tenn.  723,  30  Am.  St.  Bep.  907;  Parker  ▼.  State,  67  Md. 
329,  1  Am.  St.  Bep.  387. 

Vying  Declarations  are  discussed  at  length  in  the  note  to  State  t. 
lieyeri  86  Am.  St.  Bep..  637.    It  is  a  general  rule  that  a  djring  dee- 
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larattoB,  to  be  admissible,  mnst  have  been  Tolnntarily  made  iiitder  tbe 
sense  ox  impending  death:  Craven  v.  State,  49  Tex.  Or.  78,  122 
AuL  St.  Bep.  799;  Gipe  ▼.  State,  165  IndL  433,  112  Am.  St.  Bep.  238; 
Sims  ▼.  State,  139  Ala.  74,  101  Am.  St.  Bep.  17. 

A$  to  the  Con$tit%tiofuU  Bight  to  Counsel  of  a  Penofn  <m  Trial  for 
crime,  see  State  y.  Collins.  104  La.  629,  81  Ajn.  St.  Bep.  150;  Me- 
Donald  t.  Commonwealth,  173  Mass.  322,  73  Am.  St.  Bep.  293;  TaUo 
▼.  State,  9  Tex.  App.  57,  35  Am.  Bep.  719. 


BOGUS  V.  STATE. 

[55  Tex.  Cr.  126,  114  &  W.  823.] 

CRIMINAL  TBIAIi  —  Evidence  of  Fonner  Offense. — On   the 

eross-examination  of  the  defendant  in  a  prosecntion  for  aggravated 
assault,  it  is  improper,  for  the  purpose  of  affecting  hie  credibility,  to 
inquire  into  crimes  committed  hy  him  fifteen  years  before;  tkey  are 
too  remote  for  this  purpose,     (pp.  804,  805.) 

OBOfflNAIi  LAW— Bef erence  to  Prior  Orlme  In  Ikutmettai 
and  Argnmant. — Where,  in  a  prosecution  for  aggravated  assault,  the 
state  has  erroneously  been  permitted  to  inquire  into  other  erimes  eom- 
mitted  by  the  accused  fifteen  years  before,  and  the  court  singes 
out  his  prior  conviction  in  charging  the  jury,  and  the  state's  at- 
torney refers  to  it  in  severe  terms,  reversible  error  is  eommitted. 
(p.  805.) 

No  brief  on  file  for  the  appellant. 

F.  J.  McCord^  assistant  attorney  general,  for  the  s(tate. 

^^  RAMSEY,  J.  While  the  appellant  was  on  the  stand 
testifying  in  his  own  behalf,  the  state,  on  cross-examination, 
over  the  objections  of  the  appellant,  asked  the  appellant  if  he 
had  not  been  in  the  penitentiary,  and  if  he  had  not  been  smt 
to  the  penitentiary  some  fifteen  years  before  for  manslaughter. 

The  court  in  his  charge  to  the  jury  instructed  them  as  fol- 
lows: ''Evidence  introduced  before  you  to  show  that  defend- 
ant had  been  convicted  and  served  a  term  in  the  state  peniten- 
tiary was  admitted  for  the  t>urpo8e  of  affecting  defendant's 
credibility  as  a  witness,  and  you  will  consider  it  for  no  other 
purpose.''  The  county  attorney  in  his  closing  argument  to 
the  juiy  referred  to  tiie  fact  that  the  evidence  showed  that 
appeUan^  had  been  in  the  penitentiary,  and  that  he  vras  s^it 
there  upon  a  charge  of  murder;  that  he  was  tried  by  a  jury 
and  convicted  of  the  offense  of  manslaughter,  and  he  plead 
that  he  was  not  guilty,  and  said  the  trouble  came  about  with 
four  or  five  parties  with  himself  scrambling  over  a  Win- 
chester, and  in  the  scramble  for  the  Winchester  it  was  fired 
off  and  a  man  was  killed,  and  that  he  was  tried  for  murder  in 
that  cause  and  convicted  of  manslaughter.  ''Now,  gentlemeiu 
do  you  believe  he  told  the  truth  in  that  statement  to  you  about 
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how  he  went  to  the  penitentiary  t  Do  70a  believe  he  told  the 
trath  when  he  made  that  statement?  I  am  allowed  by  the 
court  to  argue  this  phase  of  the  testimony  to  you  on  the  ques- 
tion of  his  credibility  as  a  witness  in  this  case."  We  are  of 
opinion  that  this  testimony  was  too  remote.  The  state  ought 
not  to  be  permitted  to  inquire  into  crimes  or  any  other  wrong 
that  a  man  may  have  committed  fifteen  years  before.  This 
question  has  been  so  often  decided  by  this  court  that  it  is  not 
necessary  to  cite  authorities.  It  is  sufficient  to  say  that  if  this 
testimony  was  not  admissible,  the  introduction  of  the  same 
by  the  state,  the  singling  of  this  fact  out  by  the  court  and 
charging  upon  it,  the  severe  allusion  to  it  by  the  state's  at- 
torney and  his  arraignment  ^^  of  the  appellant,  charging 
him  with  telling  a  falsehood  about  the  facts  of  his  conviction 
in  said  case,  was  not  only  irrelevant,  but  highly  prejudicial  to 
the  rights  of  the  defendant,  for  which  this  case  should  be  re- 
versed. 

We  find  no  other  error  in  the  record.  We  think  the  charge 
of  the  court  presented  all  the  issues  of  the  case,  and  also  in 
an  affirmative  way  presented  the  defense  to  the  jury,  and  for 
the  error  alone  of  admitting  the  testimony  of  the  previous 
conviction  of  the  appellant  the  case  should  be  reversed  and 
remanded,  and  it  is  so  ordered. 


The  Previous  Convietum  of  the  Accused  of  an  Ofense  maj,  within 
certain  limits,  be  shown  and  considered  as  affecting  his  credibility 
as  a  witness  in  his  own  behalf:  Thornton  t.  State,  117  Wis.  338,  98 
Am.  St.  Bep.  924;  Hudson  y.  State,  41  Tex.  Cr.  453,  96  Am.  St.  Rep. 
789;  Clemmons  y.  State,  39  Tex.  Cr.  279,  73  Am.  St.  Bep.  923.  See, 
however,  Commonwealth  v.  Walsh,  196  Mass.  369,  124  Am.  St.  Bep. 
559;  Matzenbaugh  y.  People,  194  111.  108,  88  Am.  St.  Bep.  134;  Smith 
▼.  State,  129  Ala.  89,  87  Am.  St.  Bep.  47;  State  ▼.  Abley,  109  Iowa, 
61,  77  Am.  St.  Bep.  520. 

Evidence  of  Other  Crimes  in  Criminal  Prosecutions  is  the  subject  of 
a  note  to  Sykes  v.  State,  105  Am.  St.  Bep.  976. 

The  Cross-examination  of  the  Accused  in  a  Criminal  Case,  when  he 
has  offered  himself  as  a  witness,  is  considered  in  the  notes  to  State 
▼.  Duncan,  38  Am.  St.  Bep.  895;  Evans  v.  O'Connor,  75  Am.  St.  Bep. 
818. 
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BEARD  ▼.  STATE. 

[55  Tex.  Cr.  154,  116  8.  W.  692.1 

CONTINUANOB— Bi£^t  to  in  Cue  of  Alweiit  Wil 
Where  it  appears  on  a  trial  for  Tiolating  the  local  option  law  that 
the  testimony  of  absent  witnesses  would  corroborate  the  defendant's 
theory  as  testified  to  by  himself,  and  would  otherwise  strengthen  his 
defense,  an  application  for  a  continuance  should  be  granted,  (p. 
808.) 

IiOOAIi  OPTION— Flaeo  of  8alo  of  Xdqiumk— Where,  in  a  pros- 
ecution for  violating  a  local  option  law,  the  eyidenee  raises  the  is- 
sue as  to  whether  the  sale  was  in  the  county  of  the  prosecution,  the 
jury  should  be  instructed  that  if  the  money  was  accepted  in  the 
county  of  the  prosecution  and  paid  for  the  liquor  in  another  eonntyr 
and  that  the  liquor  was  conveyed  to  the  county  of  the  prooeentioa 
by  a  person  not  under  the  control  or  as  agent  of  the  defendant,  then 
he  is  not  responsible  for  the  delivery  of  the  liquor  in  the  eonnty  of 
the  prosecution,  and  the  sale  would  bo  in  the  other  county,  (pp^  808, 
809.) 

Joe  W.  Thomas,  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

1"  DAVIDSON,  P.  J.  Appellant  was  convicted  of  violat- 
ing the  local  option  law,  his  punishment  being  assessed  at  a 
fine  of  twenty-five  dollars  and  twenty  days'  imprisonment  in 
the  county  jail. 

George  Day,  witness  for  the  state,  testified  that  he  lived  in 
the  town  of  Warren,  Tyler  county ;  that  he  hailed  and  stopped 
appellant,  who  was  riding  along  the  street  horseback;  ^t 
he  walked  up  to  where  he  was  and  gave  him  a  dollar,  with  the 
request  that  he  get  for  the  witness  a  bottle  of  whisky  down  at 
Village  Mills  and  send  it  to  him.  Appellant  took  the  dollar. 
Later  on,  about  midnight,  the  witness  received  a  bottle  of 
whisky.  J.  B.  Owens  (the  delivery  wagon  driver  for  Mr. 
Williford)  brought  the  whisky  to  the  witness.  Thiswitne^ 
says  appellant  was  not  at  the  delivery  wagon ;  he  was  horse- 
back. That  he  did  not  know  from  whom  he  (appellant)  got 
the  whisky,  but  he  bought  it  from  someone  in  Hardin  county, 
where  saloons  are  run.  He  further  testified  that  he  intended 
that  appellant  should  buy  the  whisky  down  there  at  a  saloon ; 
that  is,  in  Hardin  county,  but  he  does  not  know  from  whom 
whisky  was  purchased.  That  appellant  had  no  whisky,  so  far 
as  the  witness  knew.  That  Owens  worked  for  Mr.  Williford 
and  lived  at  Warren.  He  further  states:  "I  told  defendant 
to  buy  me  a  bottle  of  whisky  and  send  it  to  me.  I  knew  he 
had  to  buy  it  in  Hardin  county."  Local  option  was  in  force 
in  Tyler  county,  where  this  prosecution  was  had,  but  was  not 
in  force  in  Hardin  county,  at  Village  Mills,  where  the  whisky 
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was  purchased.  John  Brown  testified  that  he  was  working  in 
appellant's  saloon  at  Village  Mills.  The  arrangeitient  between 
them  in  regard  to  the  management  of  the  saloon  he  details  as 
follows:  *'The  way  I  run  the  saloon  was  this  way:  Defendant 
checked  over  or  inventoried  all  the  goods,  whisky,  beer,  etc.,  in 
the  saloon.  This  was  all  charged  to  me.  I  had  to  account  to 
him  for  that  much  money ;  that  is,  the  value  of  the  goods  so 
inventoried.  **^  Defendant  had  nothing  whatever  to  do  with 
the  whisky,  etc.,  after  they  were  inventoried  and  turned  over 
to  me.'  He  never  sold  any  whisky  to  anyone.  He  bought  and 
paid  for  over  the  counter  all  the  beer  or  other  drinks  that  he 
drank.  He  bought  his  drinks  and  paid  for  them  to  me  just 
the  same  as  any  other  customer.  Defendant  had  no  control, 
possession  or  interest  in  the  goods  after  turned  over  to  me,  and 
he  had  no  authority  to  sell  same.  He  never  did  sell  a  bottle 
of  whisky  at  the  saloon  that  I  know  about.  I  alone  sold  the 
whisky.  I  do  not  remember  about  defendant  giving  me  the 
dollar  for  George  Day  at  any  particular  time,  but  do  remem- 
ber about  that  time,  that  is,  June  15,  1907,  when  J.  B.  Owens 
came  down  in  the  hack  of  Mr.  Williford's,  that  several  dollars 
were  put  on  the  counter  for  whisky;  don't  know  whether  de- 
fendant or  someone  else  put  them  there,  and  that  defendant 
gave  me  a  dollar  that  Mr.  Day  or  someone  sent  for  a  bottle 
of  whisky.  I  accepted  the  dollar  and  sold  the  whisky  and  sent 
it  to  Warren  to  the  party  by  J.  B.  Owens,  Defendant  told  me 
who  wanted  the  whisky.  I  think  it  was  Day.  I  know  it  was 
about  12  o'clock  at  night,  for  I  was  rushing  the  boys  to  get  out 
that  I  may  close  before  twelve." 

On  cross-examination  he  said,  in  regard  to  the  sales  and 
work  of  the  saloon  business  that  he  paid  himself  first,  and 
then  paid  appellant  the  balance  taken  in ;  that  is,  the  amount 
charged.  The  amount  was  charged  to  this  witness  when  the 
goods  came  in,  and  he  had  to  pay  appellant  the  value  of  the 
goods  so  turned  over  to  him.  He  had  full  control  of  all  the 
goods  in  the  saloon,  and  sold  all  the  whisky  that  was  taken 
from  the  saloon  and  was  responsible  for  the  goods  to  Beard. 
That  appellant  sold  no  whisky.  Appellant  testified  in  his 
own  behalf  that  he  never  sold  any  whisky  at  that  time ;  never 
would  sell  whisky  behind  the  bar,  and  the  way  he  did  was  to 
measure  up  a  barrel  of  whisky  in  quarts,  and  other  bottles,  and 
then  check  the  amount  to,the  man  working  for  him,  and  he  sold 
and  paid  the  money  over  to  him,  appellant.  Appellant,  in 
fact,  owned  the  saloon  under  these  terms  and  conditions. 

In  regard  to  the  facts  connected  immediately  with  the  case 
he  testified  as  followsr^'I  saw  George  Day  in  Warren  about 
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the  15th  day  of  June,  1907.  He  gave  me  a  dollar  to  buy  for 
him  a  bottle  of  whisky.  I  gave  it  to  Mr.  John  Brown,  who 
has  just  testified,  or  Dan  Stewart.  I  believe  it  was  Brown, 
but  am  not  sure.  At  any  rate  J.  B.  Owens  came  down  ia 
Willifori's  delivery  wagon  and  carried  the  whisky  to  Warren. 
The  boys  at  Warren  sent  the  wagon  down.  .1  had  nothing 
to  do  with  the  wagon.  The  boys  sent  it  for  the  "whisky. 
There  were  several  parties  who  sent  down  by  Owens  for 
whisky  that  night.  I  think  the  wagon  left  Village  Mills  about 
12  o'clock  that  night.  I  told  Brown  or  Dan  Stewart  which 
party  was  at  the  time  running  the  saloon,  who  sent  the  doUar 
to  buy  the  whisky.  Brown  or  Stewart  sold  the  whisky  and 
sent  it  up  by  Owens.  Brown  or  Stewart  delivered  the  whisky 
to  Owens  for  Day.  I  did  not  sell  the  whisky  to  Day.  Brown 
or  Stewart  sold  the  whisky  ^^'^  to  George  Day.  I  never  sold 
George  Day  a  bottle  of  whisky.  I  did  not  intend  to  make  a 
sale  of  whisky  in  Warren,  Tyler  county,  Texas."  He  farther 
states, ' '  I  never  meant  to  sell  a  bottle  of  whisky  to  Greorge  Day 
at  any  time.  I  could  not  sell  the  whisky,  for  it  was  under 
the  exclusive  control  of  John  Brown,  Dan  Stewart,  or  whoever 
was  in  charge.  I  had  no  right  to  sell  whisky,  and  coold  not 
have  done  so.'* 

Brown  and  Stewart  were  the  employ^  of  appellant  at  dif- 
ferent  times,  and  the  testimony  seems  to  be  just  a  little  un- 
certain as  to  whether  Brown  or  Stewart  was  in  charge  on  the 
particular  occasion.  These  witnesses  make  it  appear  that 
Ilamulton  and  Peters  were  present  at  the  time  the  whisky  was 
sold,  as  was  J.  B.  Owens. 

Continuance  was  sought  for  these  three  witnesses  and 
should  have  been  granted.  They  would  have  corroborated 
appellant's  theory  as  testified  by  himself  and  Brown  had  they 
been  present ;  and  Owens  would  have  testified  as  alleged  in  the 
application  for  continuance  that  he  was  running  the  deliveiy 
wagon  for  Williford,  and  went  down  to  Village  Mills  in 
Hardin  county  at  the  suggestion  of  these  different  people  to 
bring  whisky  up  for  them  from  Village  Mills  into  Warren, 
Tyler  county.  A  continuance  in  this  case  should  have  been 
granted,  and  it  was  error  to  refuse  it. 

There  are  some  charges  requested  also  that  should  have 
been  given  submitting  pertinently  the  law  to  the  facts  in 
regard  to  the  question  of  sale.  The  jury  should,  we  think, 
have  been  charged  to  the  effect  that  if  the  money  was  ae- 
cepted  in  Tyler  county  and  paid  for  the  whisky  in  Hardin 
county,  and  that  the  whisky  was  conveyed  to  Tyler  county 
by  a  party  not  under  the  control  or  as  agent  of  appellant^ 
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then  he  would  not  be  responsible  for  the  delivery  of  the  goods 
in  Tyler  county.  Under  this  character  of  case  the  sale  would 
be  in  Hardin  county. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


Cantinwtnoes  in  Criminal  Case$  Because  of  the  Aheence  of  Witneeaei 
are  discQssed  in  the  note  to  Blackburn  y.  State,  122  Am.  St.  Bep.  745. 

A$  to  the  Place  of  the  Sale,  Where  Intoxicaiing  lAquore  are  sold  in 
violation  of  law,  see  State  y.  Bosenberger,  212  Mo.  048,  120  Am.  St. 
Bep.  580;  State  y.  Mullin,  78  Ohio  St.  398,  125  Am.  St.  Bep.  710; 
Brookman  y.  State,  50  Tex.  Cr.  277,  123  Am.  St.  Bep.  838;  Ex  parte 
Matsey,  49  Tex.  Cr.  00,  122  Am.  St.  Bep.  784;  Oolightly  y.  State, 
49  Tex.  Cr.  44,  122  Am.  St  Bep.  779. 


CALDWELL  ▼.  STATE. 

[55  Tex.  Cr.  164,  115  S.  W.  597.] 

XCALICIOITS  MISCHIEF  —  Eyldence  of  Shooting  Dog. — ^In  a 
proaecution  for  malicious  mischief  in  shooting  a  dog,  evidence  is  not 
admissible  that  nearly  a  year  before  the  alleged  offense  the  accused 
said  that  if  any  dogs  got  in  his  pasture  he  would  kill  them,  when 
there  is  nothing  further  than  this  to  connect  the  defendant  with  the 
^i^l'wg  of  the  dog  in  question,     (p.  810.) 

IffAUCIOUS  MISCHIEF— Eyldence  to  Show  Want  of  Malice 
or  WiUfulnesa. — ^In  a  prosecution  for  malicious  mischief  in  shooting^ 
a  dog,  evidence  is  admissible  that  the  presence  of  dogs  among  the 
defendant's  sheep  at  the  time  in  question,  when  they  were  heavy 
w^ith  lambs,  would  have  been  dangerous  to  them,  for  such  evidence 
tends  to  show  that  if  the  defendant  did  shoot  the  dog  in  his  pasture, 
that  it  was  not  done  willfully,  maliciously  or  wantonly,  but  in  the 
protection  of  property,     (p.  810.) 

CBIMINAL  LAW.— The  Word  "WOlfnl"  in  a  Penal  SUtnte 
Xffoans  more  then  it  does  in  common  parlance;  it  means  with  evil 
intent  or  legal  malice,  or  without  reasonable  ground  for  believing 
the  act  to  be  lawful,     (p.  810.) 

W0BD8  AND  FHBA8ES.-~Tlio  Word  ''WiUfvy*  in  Commcm 
Parlance  is  used  in  the  sense  of  intentional  aa  distinguished  from 
accidental  or  involuntary;  but  in  a  penal  statute  it  means  with  evil 
intent  or  legal  malice,  or  without  reasonable  ground  for  believing 
the  aet  to  be  lawful,     (p.  810.) 

N.  P.  MorrisoD    and  Barry  Miller,  for  the  appellant. 
F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

*•*  RAMSEY,  J.  Appellant  appeals  from  a  conviction  on 
s  charge  of  malicions  mischief,  in  shooting  a  certain  dog,  had 
in  the  county  court  at  law  in  Dallas  county. 

The  evidence  briefly  shows  that  appellant  owned  a  con- 
siderable place  in  the  northern  part  of  Dallas  county ;  and  on 
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the  place  he  had  a  certain  pheep  pasture,  fenced  in  with  net 
and  barbed  wire,  some  fifty  inches  high,  in  which  he  kept  bis 
sheep.  That  he  had  posted  this  place;  and  had  besides  g^iven 
personal  noti<se  to  some,  if  not  all,  his  neighbors,  that  hunting 
would  not  be  allowed  therein.  On  the  trial  one  witness  was 
permitted  to  testify  to  a  statement  made  by  appellant  in 
February  before  the  commission  of  the  alleged  offense  in  the 
following  December  that  if  any  dogs  got  in  his  pasture  he 
would  kill  them,  and  that  night  his  dog  was  killed.  There  is 
nothing  to  connect  the  appellant  with  the  killing  of  the  dog 
except  the  inference  from  his  statement.  TTe  think  that,  as 
presented,  this  testimony  was  not  admissible.  This  was  an 
extraneous  matter,  wholly  unrelated  to  this  case,  and  not 
shown  by  the  evidence  to  have  any  connection  with  it,  or  that 
this  dog  was  even  killed  by  appellant. 

Again,  on  the  trial  appellant  proposed  to  prove  that  the 
presence  of  dogs  among  sheep  at  the  time  in  qu^tion  would 
have  frightened  the  sheep  and  caused  the  ewes,  which  were 
heavy  with  lambs  at  that  time  of  the  year,  to  have  lost  their 
lambs,  and  that  it  was  dangerous  to  his  sheep  for  dogs  to  be 
in  his  pasture  and  with  the  sheep  at  that  time,  and  that  he 
knew  this  from  his  experience  with  sheep  and  from  the  condi- 
tion of  the  ewes  at  the  time.  It  was  urged  that  this  testi- 
mony was  admissible  for  the  purpose  of  rebutting  *••  charge 
of  malice  and  willfulness  and  wantonness  charged  in  the  afiS- 
davit  against  defendant  in  shooting  said  dog,  and  would  have 
tended  to  show  that  if  defendant  did  shoot  said  dog  in  his 
said  pasture,  that  it  was  done  in  the  protection  of  his  prop- 
erty, and  was  not  done  either  willfully,  maliciously  or  wan- 
tonly. This  testimony  was  rejected.  Under  the  case  of 
Thomas  v.  State,  14  Tex.  App.  200,  there  would  seem  to  be  no 
doubt  that  this  evidence  should  have  been  received.  In  that 
case,  speaking  for  the  court,  Judge  Willson  says:  ''Now, 
under  these  circumstances,  did  the  defendant  commit  a  crime 
in  killing  the  bucks?  Did  he  kill  them  willfully  or  wantonly  Y 
Of  course,  he  killed  them  intentionally,  but  it  is  not  every  in- 
tentional act  that  is  a  willful  or  wanton  act.  When  used  in  a 
penal  statute  the  word  'willful'  means  more  than  it  does  in 
common  parlance.  It  means  with  evil  intent,  or  legal  malice, 
or  without  reasonable  ground  for  believing  the  act  to  be  law- 
ful :  State  v.  Preston,  34  Wis.  675 ;  State  v.  Clark,  29  N.  J.  L. 
96;  Savage  v.  TuUer,  Brayt.  (Vt.)  223;  1  Abb.  (U.  S.)  196. 
In  common  parlance  it  is  used  in  the  sense  of  intentional,  as 
distinguished  from  accidental  or  involuntary.  To  make  the 
killing  of  the  sheep,  therefore,  a  willful  act,  it  must  have  been 
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committed  with  an  evil  intent,  with  legal  malioe  and  without 
legal  justification.  To  make  the  killing  a  wanton  act,  it  must 
have  been  committed  regardless  of  the  rights  of  the  owner  of 
the  sheep,  in  reckless  sport,  or  under  such  circumstances  as 
eTidenced  a  wicked  or  mischievous  intent,  and  without  excuse : 
Jones  V.  State,  3  Tex.  App.  228.  In  Branch  v.  State,  41  Tex. 
622,  in  speaking  of  this  offense,  it  is  said:  'The  act  must  be 
done  intentionally  and  by  design  and  without  excuse,  and 
under  circumstances  evincing  a  lawless  and  destructive  spirit. ' 
The  case  has  been  cited  and  approved  in  several  subsequent 
decisions:  Jones  v.  State,  3  Tex.  App.  228;  Lott  v.  State,  9 
Tex.  App.  206 ;  Davis  v.  State,  12  Tex.  App.  11.  In  the  case 
before  us  the  principle  announced  in  these  decisions  should  be 
submitted  in  proper  instruction  for  the  consideration  of  the 
jury,  and  the  jury  should  be  instructed  in  the  legal  meaning 
of  the  terms  'willful'  and  'wanton,'  as  hereinbefore  explained^ 
If  the  defendant  killed  the  sheep  in  the  necessary  protection 
of  his  own  property,  after  using  ordinary  care  to  prevent  the 
injury  which  was  being  inflicted  upon  it,  it  would  not  be  a 
willful  or  wanton  act  within  the  meaning  of  article  680  of  the 
Penal  Code.  It  might  be  a  trespass  for  which  he  would  be 
answerable  in  a  civil  action  for  damages,  but  it  would  not  be 
a  crime." 

For  errors  pointed  out  the  judgment  is  reversed  and  the 
eause  is  remanded. 


The  Crime  of  MaliciMU  Mischief  is  thfl  lubject  of  a  note  to  State  ▼. 
lieslie^  128  Am.  St.  Bep.  163. 


GOODWIN  V.  STATE. 

[56  Tex.  Cr.  179,  116  S.  W.  1184.] 

OONOEAIiBD  WEAPONS — ^Who  is  a  Traveler. — ^Where  It  Ap- 
peals in  a  Prosecntlon  for  carrying  concealed  weapons  that  the  de- 
fendant commenced  a  journey  to  another  state,  but  after  proceeding 
some  distance  found  that  he  had  left  hie  pocketbook  at  the  place 
where  he  had  been  residing,  whereupon  he  returned  to  the  starting 
place,  and  while  there  was  seen  with  a  pistol,  up  to  which  time 
there  had  been  no  unreasonable  delay  in  prosecuting  his  journey,  then 
in  contemplation  of  law  he  is  a  traveler,  and  this  issue  should  be 
submitted  to  the  jury  as  requested,  although  a  general  charge  has 
already  been  given  upon  the  issue,     (pp.  812,  813.) 
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Woods  &  Morrow,  for  the  appellant. 

F.  J.  McCord,  ajssistant  attorney  general,  for  the  state. 

^'^  DAVIDSON,  P.  J.  AppeUant  was  convicted  of  violat- 
ing the  pistol  law,  his  punishment  being  assessed  at  a  fine  of 
one  hundred  dollars. 

The  evidence  shows  that  appellant  had  started  from  the 
place  where  he  had  been  residing  and  working  to  Kentucky. 
That  he  gathered  up  his  clothes  to  go  to  the  town  of  Kauf- 
man, where  he  intended  to  take  the  train.  En  route  from 
Tolbert's,  the  place  from  which  he  started,  and  before  reach- 
ing Kaufman,  he  stopped  at  a  relative's.  Having  discovered 
there  that  he  had  left  his  pocketbook  at  Tolbert's,  he  bor- 
rowed a  horse  and  went  back  to  secure  the  xKKsketbook. 
Placing  his  clothes  in  his  grip  and  not  finding  room  in  his 
grip  for  his  pistol,  he  says,  he  put  it  in  his  pocket.  On  his 
return  to  Tolbert's  to  secure  the  pocketbook  the  pistol  was 
seen  by  someone  at  that  point  and  this  prosecution  foUowed. 
While  at  Tolbert's  he  had  had  trouble  with  a  negro  ealled 
''Tricky  Sam.*'  The  evidence  is  to  the  eflfeet  that  the  negro 
accused  him  of  stealing  a  looking-glass,  which  outraged  appel- 
lant's feelings,  and  he  stated  that  he  did  not  like  for  a  negro 
to  accuse  him  of  such  things,  and  the  negro  said,  ''I  would 
like  to  see  you  help  yourself,"  and  picked  up  two  brick-bats 
or  rocks,  and  said  to  the  defendant,  ** Don't  you  get  off  of  that 
horse,  God  damn  you;  if  you  do  I  will  knock  your  God 
*®®  damn  head  off  of  you,"  and  cursed  the  defendant  and 
called  him  ''bad  names."  The  negro  drow  back  as  if  to 
strike  the  defendant,  and  defendant  jumped  off  his  horse  and 
drew  his  pistol,  and  told  the  negro  not  to  strike  him,  and 
ordered  him  to  throw  the  rocks  down,  and  Tolbert  interfered 
and  told  the  negro  to  throw  down  the  rocks  and  ordered 
appellant  to  put  up  his  pistol,  which  they  did. 

The  court  gave  a  general  charge,  to  the  effect,  informing 
the  jury  that  if  defendant  was  a  traveler,  he  would  have  a 
right  to  carry  his  pistol  either  in  starting  upon  or  in  pursuing 
his  journey,  or  if  at  the  time  he  was  engaged  in  business  con- 
nected with  his  journey,  he  would  be  entitled  to  an  acquittal; 
but,  on  the  contrary,  if  they  should  find  that  he  was  not  ia 
pursuit  of  his  journey,  or  engaged  in  business  connected  with 
it,  they  should  find  him  guilty.  Appellant  requested  the 
court  to  further  charge  the  jury  that  if  he  had  begun  his 
journey  for  the  purpose  of  leaving  Kaufman  county  for  the 
state  of  Kentucky,  and  after  reaching  Mr.  Graham's  resh 
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deuce  he  discavered  lie  had  left  his  pockethook  at  Mr.  Tol- 
bert's  and  he  returned  to  said  Tolbert's  to  obtain  it,  where 
he  had  been  theretofore  living,  working  and  residing,  and 
his  intention  was  when  he  obtained  said  pocketbook  to  pro- 
ceed on  his  journey,  then  he  would  be  a  traveler,  and  exempt 
as  such  as  set  out  in  the  main  charge  herein,  or  if  they  had 
any  reasonable  doubt  of  these  matters,  he  would  be  entitled 
to  an  acquittal.  And  further  requested  the  court  to  instruct 
the  jury  that  if  defendant  had  started  on  a  journey  the  morn- 
ing on  which  he  is  charged  with  carrying  the  pistol,  and  that 
while  on  his  route  that  morning,  intending  to  take  the  train, 
he  discovered  that  he  had  lost  or  left  his  pocketbook  at  Mr. 
Tolbert's,  where  he  had  been  living,  and  he  had  returned  for 
the  purpose  of  getting  his  pocketbook,  intending  immediately 
to  resume  his  journey,  fmd  while  at  Tolbert's  he  was  seen  with 
a  pistol,  and  up  to  that  time  he  had  not  made  any  unreason- 
able delay  in  prosecuting  his  journey,  then  in  contemplation 
of  law  he  would  be  considered  a  traveler,  and  not  guilty. 
These  special  charges  were  in  writing  and  refused.  We  are 
of  opinion  that  under  the  facts  of  this  case  the  charges  should 
have  been  given:  Irvin  v.  State,  51  Tex.  Or.  52,  100  S.  W. 
779 ;  Stilly  v.  State,  27  Tex.  Cr.  App.  445,  11  Am.  St.  Bep. 
201,  11  S.  W.  458. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


Coneealed  Weapons — Travelen,  Who  are.-^For  Aui7ioriiie$  Bearing 
upon  the  Principal  Case,  tee  Boaaman  v.  Okolona,  85  MiBs.  583,  107  Am. 
St.  Bep.  303;  Stillj  y.  State,  27  Tex.  App.  445,  11  Am.  St  Bep.  201; 
Carr  y.  State,  34  Ark.  448,  36  Am.  Bep.  15. 


MUCKENFUSS  v.  STATE. 

[65  Tex.  Cr.  229,  116  S.  W.  5L] 

SUNDAY  LAW— One  or  More  Than  On«  Offense  on  Samo 
Day* — ^The  proprietor  of  t  theater  who  giyes  more  that  one  exhibi- 
tion on  Sohday  in  yiolation  of  a  statute  forbidding  places  of  public 
amusement  to  be  open  on  Sunday  cannot  be  punished  for  eaeh  per- 
formance; the  state  can  carye  out  only  one  offense  in  such  a  case, 
(p.  815.) 

Walker  &  Williams,  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 
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■■•  DAVIDSON,  P.  J.  There  are  several  very  intereflting 
questiona  in  the  case  presented  for  revision,  bnt  under  the 
view  entertained  of  the  record,  it  is  only  necessary  to  consider 
one  question. 

It  is  disclosed  by  the  transcript  that  appellant  was  charged 
with  two  violations  of  the  Sunday  law,  article  199  of  the 
Penal  Code,  on  the  same  day,  to  wit,  Sunday,  the  nineteenth 
day  of  the  month.  A  conviction  resulted  on  the  first  trial, 
and  proper  judgment  was  entered.  When  the  second  case  was 
tried  a  plea  of  former  conviction  was  filed.  A  second  con- 
viction resulted.  The  facts  show  there  were  two  perform- 
ances given  at  the  theater — one  at  2 :30,  the  other  about  8 :30 
o'clock  the  same  evening.  There  is  evidence  to  the  effect  that 
the  performance  might  be  considered  a  continuing  one,  and 
parties  who  bought  tickets  for  the  matinee  at  2:30  could 
remain  to  the  one  that  ^^  occurred  at  night,  but  this  phase 
of  the  testimony  is  not  considered  important. 

The  question  concisely  stated  is,  the  state  contends  under 
the  statute  a  conviction  could  be  had  for  each  performance, 
and  appellant  that  only  one  conviction  could  be  obtained,  no 
matter  how  many  exhibitions  were  given  on  the  particular 
Sunday.  The  statute  reads  as  follows:  ''Any  merchant, 
grocer  or  dealer  in  wares  or  merchandise,  or  trader  in  any 
business  whatsoever,  or  the  proprietor  of  any  place  of  public 
amusement,  or  the  agent  or  employ^  of  any  such  person,  who 
shall  sell,  barter  or  permit  his  place  of  business  or  place  of 
public  amusement  to  be  open  for  the  purpose  of  traffic  or 
public  amusement  on  Sunday,  shall  be  fined,"  etc.  The  term 
''place  of  public  amusement"  shall  be  construed  to  mean 
circuses,  theaters,  variety  theaters,  and  such  other  amusemente 
as  are  exhibited  and  for  which  an  admission  fee  is  chai^d." 
The  issue  is  tersely  presented  whether  or  not  a  theater  giving 
more  than  one  exhibition  on  Sunday  can  be  punished  for  each 
performance.  We  answer  this  in  the  negative.  "Sunday" 
as  used  in  this  statute  means  the  entire  day;  that  is,  from 
midnight  Saturday  night  until  midnight  Sunday.  It  in- 
cludes twenty-four  hours.  Such  has  been  the  construction  of 
"day"  in  all  the  decisions  of  this  state  where  simply  a  "day" 
is  mentioned.  This  statute  is  totally  unlike  those  which  make 
each  particular  act  a  violation  of  the  law.  Had  the  statute 
provided  that  each  exhibition  should  constitute  a  violation  of 
the  law,  appellant's  position  would  not  have  been  well  taken. 
It  is  unnecessary  to  cite  authorities,  we  think,  in  Texas  to 
sustain  these  positions.  One  conviction  for  opening  places  of 
business  on  Sunday  is  a  bar  to  prosecutions  for  opening  at 
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other  times  on  the  same  day.  It  has  been  the  subject  of  dis- 
cussion and  has  been  so  decided  in  other  states:  See  especially, 
People  V.  Cox,  70  Mich.  247,  38  N.  W.  235.  This  was  a  de- 
cision by  the  supreme  court  of  Michigan.  The  court,  among 
other  things,  said:  ''We  are  all  of  the  opinion  that  the  law 
contemplates  but  a  single  offense  upon  Sunday.  The  saloon 
is  to  be  closed  all  day,  and  the  opening  of  the  same  once  or 
a  dozen  times  is  the  same  in  the  eye  of  the  law.  If  it  is  not 
closed  all  day,  the  law  is  infracted,  and  if  it  is  opened  all 
day,  the  law  is  broken.  The  statute  is  violated  by  its  not 
being  closed,  and  the  law  does  not  ordinarily  divide  a  day 
unless  the  intent  of  the  legislature  is  clear."  To  the  same 
effect  is  Altenburg  v.  Commonwealth,  126  Pa.  602,  17  Atl. 
799,  4  L.  R.  A.  543. 

Applying  any  test  to  this  character  of  case  under  the 
statute  and  facts  as  disclosed  by  this  record,  appellant's  con- 
tention is  correct  that  the  state  can  only  carve  one  offense 
of  opening  a  theater  on  Sunday.  In  order  for  the  state  to 
carve  prosecutions  in  cases  of  this  character,  the  statute  must 
prescribe  or  the  legislative  intent  must  be  clear  that  it  was  the 
purpose  to  make  each  act  or  performance  punishable.  This 
cannot  be  done  under  the  general  inhibition  of  the  exhibition 
confined  to  one  day.  It  is  manifest  that  the  legislative  intent 
was  not  *^*  to  carve  offenses  on  this  day  or  permit  prosecu- 
tions for  each  separate  exhibition;  and  it  is  equally  patent 
that  it  was  intended  to  punish  such  exhibitions  only  when 
they  occurred  on  Sunday,  treating  the  day  as  an  entirety. 

We  are  therefore  of  opinion  that  appellant's  plea  of  former 
conviction  was  weU  taken,  and  sustained  by  the  law  and  the 
facts. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


ONE  OFFENSE  ONLY  ON  ONE  DAT. 

Nearly  a  century  and  a  half  ago  it  was  decided  in  England  tbat  a 
person  can  commit  only  one  offense  on  the  same  day  by  "exercising 
his  ordinary  calling  on  a  Sunday"  contrary  to  the  Statute  of  29  Car. 
n,  chapter  7,  which  provides  that  ''no  tradesman  or  other  person 
flhaU  do  or  exercise  any  worldly  labor,  business  or  work  of  their  or- 
dinary calling  on  the  Lord's  Bay,  works  of  necessity  and  charity  only 
excepted":  Crepps  y.  Durden,  2  Cowp.  040,  98  £ng.  Beprint,  1283. 
In  that  case  a  justice  of  the  peace  assumed  to  impose  four  convictions 
upon  a  baker  for  as  many  different  sales  of  bread  on  one  and  the 
same  Sunday.  Lord  Mansfield,  in  holding  the  imposition  of  such 
punishment  to  be  in  excess  of  the  justice's  jurisdiction  and  a  wrong 
for  which  an  action  would  lie,  said:  "The  first  question  is,  'whether 
any  objection  can  be  made  to  the  legality  of  the  convictions  before 
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thej  were  quashed.'  In  order  to  eee  whetber  it  can,  we  win  state 
the  objection.  It  is  this:  that  here  are  three  eonvictiona  of  a  baker 
for  exercising  his  trade  on  one  and  the  same  day,  he  having  been  be- 
fore convicted  for  exercising  his  ordinary  calling  on  that  identical 
day.  If  the  act  of  parliament  gives  authority  to  levy  but  one  pen- 
alty,  there  is  an  end  of  the  question,  for  there  is  no  penalty  at  com- 
mon law.  On  the  construction  of  the  act  of  parliament  the  offense 
is^  'exercising  his  ordinary  trade  upon  the  Lord's  day';  and  that,  with- 
out any  fractions  of  a  day,  hours  or  minutes.  It  is  bat  one  entire 
offense,  whether  longer  or  shorter  in  point  of  duration;  so,  whether 
it  consists  of  one,  or  of  a  number  of  particular  acts.  The  penalty 
incurred  by  this  offense  is  five  shillings.  There  is  no  idea  eonveyed 
by  the  act  itself  that  if  a  tailor  sews  on  the  Lord's  day,  every  stitch 
he  takes  is  a  separate  offense;  or,  if  a  shoemaker  or  carpenter  work 
for  different  customers  at  different  times  on  the  same  Sunday,  that 
those  are  so  many  separate  and  distinct  offenses.  There  can  be  bat 
one  entire  offense  on  one  and  the  same  day.  And  this  is  a  mnek 
stronger  case  than  that  which  has  been  alluded  to,  of  killing  mors 
hares  than  one  on  the  same  day.  Killing  a  single  hare  ia  an  offense, 
but  the  killing  of  ten  more  on  the  same  day  will  not  multiply  the 
offense  or  the  penalty  imposed  by  the  statute  for  killing  one.  Here 
repeated  offenses  are  not  the  object  which  the  legislature  had  in  view 
in  making  the  statute;  but  singly,  to  punish  a  man  for  exercising 
his  ordinary  trade  and  calling  on  a  Sunday." 

The  doctrine  of  Grepps  v.  Durden,  2  Cowp.  640,  98  Eng.  Beprint, 
1283,  was  approved  by  the  supreme  court  of  the  United  States  im 
Ex  parte  Snow,  120  XJ.  S.  274,  7  Sup.  Ct.  Rep.  556,  30  L.  ed.  658, 
holding  that  a  continuing  offense,  such  as  cohabiting  with  more  than 
one  woman,  can  be  committed  only  once,  for  the  purpose  of  indict- 
ment or  prosecution,  prior  to  the  date  of  instituting  the  proseention. 
Said  Justice  Blatchford,  in  delivering  the  opinion  of  the  eonrt:  "la 
the  case  at  bar  the  statute  provides  that  if  any  male  person  shall 
thereafter  cohabit  with  more  than  one  woman,  he  shall,  en  conviction^ 
be  punished  thus  and  so.  The  judgment  in  the  case,  taken  in  con- 
nection with  the  other  proceedings  in  the  record  and  the  statute, 
shows,  within  the  principle  of  Grepps  v.  Durden,  that  there  was  hot 
one  offense,  whether  longer  or  shorter  in  point  of  duration,  between 
the  earliest  day  laid  in  any  indictment  and  the  latest  day  laid  in 
any.  There  can  be  but  one  offense  between  such  earliest  day  and 
the  end  of  the  continuous  time  embraced  by  all  the  indictments': 
For  other  decisions  analogous  to  Ex  paurte  Snow,  see  the  note  to  Peo- 
ple V.  McDaniels,  92  Am.  St.  Bep.  136. 

The  English  case  of  Grepps  v.  Durden  has  also  recently  been  ap- 
proved by  the  supreme  court  of  South  Carolina  in  State  v.  James,  81 
S.  C.  197,  128  Am.  St.  Bep.  902,  62  S.  £.  214,  18  L.  B.  A.,  N.  a,  617, 
where  it  is  affirmed  that  a  butcher  and  ice  dealer,  in  making  several 
sales  and  deliveries  on  the  same  Sunday,  commits  but  one  offense. 

In  Michigan,  it  has  been  decided  that,  under  a  statute  providing 
that  saloons  shall  be  dosed  on  Sunday,  there  is  only  a  single  offense 
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whether  a  saloon  is  open  onee  or  man^^  times  on  the  same  Sunday: 
People  V.  Cox,  70  Mich.  247,  38  N.  W.  235.  "We  are  all  of  the  opin- 
ion," to  quote  from  this  decision,  "that  the  law  contemplates  but  a 
single  offense  upon  Sunday.  The  saloon  is  to  be  closed  all  day,  and 
the  opening  of  the  same  once  or  a  dozen  times  is  the  same  in  the 
eye  of  the  law.  If  it  is  not  closed  all  day,  the  law  is  infracted;  and 
if  it  is  open  all  day,  the  law  is  broken.  The  statute  is  violated  by 
its  not  being  closed,  and  the  law  does  not  ordinarily  divide  a  day 
nalesa  the  intent  of  the  legislature  is  clear." 

The  Texas  court  in  Muckenfuss  v.  State,  55  Tex.  Cr.  229,  ante,  p. 
813,  116  S.  W.  51,  approves  the  doctrine  of  the  Michigan  court  in 
People  V.  Cox,  70  Mich.  247,  38  K.  W.  235,  and  holds  that  the  pro- 
prietor of  a  theater  who  gives  more  than  one  exhibition  on  a  given 
Sunday  in  violation  of  a  statute  forbidding  places  of  public  amuse- 
ment to  be  open  on  Sunday  cannot  be  punished  for  each  performance, 
and  that  the  state  can  carve  out  only  one  offense  in  auch  a  tase. 
But  in  Bobinson  v.  State,  53  Tex.  Cr.  565,  110  S.  W.  908,  the  view 
prevaila  that  there  may  be  several  convictions  for  sales  of  liquor 
made  in  violation  of  the  local  option  law  on  the  same  day  to  the 
same  person,  if  the  sales  are  several  in  time  and  detail,  being  made 
at  different  times  and  not  as  parts  of  one  and  the  same  transaction. 
So  in  Commonwealth  v.  McCann,  29  Ky.  Law  Bep.  707,  94  S.  W.  645, 
it  is  said  that  opening  a  saloon  twice  on  Sunday  may  constitute  two 
offenses,  as  where  the  saloon  is  opened  at  one  hour,  then  closed,  and 
subsequently  again  opened  on  the  same  day. 

A  person  may  be  liable  in  tort  for  several  penalties  in  selling  liquor 
to  a  minor,  giving  it  to  him,  and  permitting  him  to  loiter  on  the 
premises  on  the  same  day:  McNeil  v.  Collinson,  130  Mass.  167.  And 
keeping  a  saloon  open  on  Sunday  may  constitute  one  offense,  while 
making  a  sale  of  liquors  on  the  same  day  may  constitute  another 
offense:  Commonwealth  v.  MeCann,  29  Ky.  Law  Bep.  707,  94  S.  W. 
645.  So  prosecuting  one's  regular  business  on  Sunday,  and  selling 
liquor  on  the  same  day,  are  two  distinct  offenses:  State  v.  Bearden, 
94  Mo.  App.  134,  67  S.  W.  973. 

A  single  act  of  work  on  the  Sabbath  violates  the  law  prohibiting 
work  on  that  day:  Voglesong  v.  State,  9  Ind.  112;  and  a  single  sale 
of  merchandise  made  on  Sunday,  when  the  law  prohibits  the  trans- 
action of  business  on  that  day,  is  an  offense  for  which  an  independent 
proaecution  will  lie:  Albrecht  v.  State,  8  Tex.  App.  313.  A  single 
sale  of  liquor,  by  a  person  without  a  license,  is  a  violation  of  the 
law:  Frese  v.  State,  23  Fla.  267,  2  South.  1;  Dansey  v.  State,  23  Fla. 
316,  2  South.  692;  City  of  Kansas  v.  Muhlback,  68  Mo.  638;  McCamp- 
bell  V.  State,  116  Tenn.  98,  93  S.  W.  100;  Lewis  v.  Commonwealth, 
90  Ta.  843>  20  S.  E.  777.  But  all  acts  of  selling  liquor  without  a 
license  before  conviction  constitute  but  one  offense:  United  States 
V.  Gordon,  1  Cranch  C.  C.  58,  Fed.  Cas.  No.  15,233  (citing  Crepps  v. 
Oarden,  2  Cowp.  640,  98  Eng.  Beprint,  1283);  United  States  v.  Gor- 
don, 1  Cranch  C.  C.  81,  Fed.  Cas.  No.  15,234. 

Am.  St.  Bep.,  VoL  131—52 
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MANTEL  V.  STATE. 

[55  Tex.  Cr.  456,  117  S.  W.  865.] 

PX7BB  FOOD  IiAW>-Ordlnaaoe  Conflicting  viUi   Statute.— A 

city  ordinance  which  is  sweeping  enough  to  cover  all  the  proviaioiu  of  the 
state  pnre  food  law,  without  drawing  any  distinction  as  to  the  char- 
acter of  the  foods  which  maj  be  adulterated,  or  the  manner  of 
adulteration,  is  invalid,  if  the  punishment  for  the  violation  of 
the  ordinance  differs  from  that  proscribed  for  the  violation  of  thm 
state  law.     (pp.  818,  819.) 

liUNIOIPAL    ORDINAKOE  — Gonflict  with  State    Statute.^ 

When  there  is  a  conflict  between  a  state  statute  and  a  mnnieipal  er- 
dinance,  the  ordinance  must  give  way  and  be  held  invalid  rather  than 
the  statute,     (p.  821.) 

liUNIOIPAIi  OOBPORATION. — ^A  Grant  of  Power  from  tko 

State  to  a  municipal  corporation  will  be  taken,  in  ease  of  doubt,  more 
strongly  in  favor  of  the  granting  power  and  againat  the  grantee, 
(p.  821.) 

Barry  Miller,  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

^'^  DAVIDSON,  P.  J.  This  conviction  was  for  violating^ 
an  ordinance  of  the  city  of  Dallas  prescribing  a  punishment 
for  the  exposure  for  sale  and  prohibiting  the  sale  of  unwhole- 
some and  adulterated  food. 

The  complaint  charges  the  adulteration  of  milk.  The 
ordinance  is  very  general,  and  reads,  as  follows:  **That  no 
person,  or  persons,  firm  or  corporation  within  the  city  of 
Dallas  shall  manufacture,  offer  or  expose  for  sale  or  exchange 
or  sell  any  article  of  food  or  drink  which  is  adulterated  or 
misbranded  under  the  meaning  of  this  act."  The  punishment 
prescribed  is  not  less  than  twenty-five  nor  more  than  two 
hundred  dollars.  The  state  law  prescribes  different  punish- 
ments for  different  violations  of  what  is  known  as  the  pure 
food  law,  some  of  which  require  punishment  in  the  county 
jail  and  some  reaching  a  maximum  punishment  of  five  hun- 
dred dollars.  The  state  law  is  so  framed  that  the  punish- 
ments prescribed  in  it  are  of  different  grades  owing  to  the 
character  of  the  foods  adulterated.  The  city  ordinance  seems 
to  be  sweeping  enough  to  cover  all  the  provisions  of  the  state 
law  without  drawing  any  distinction  as  to  the  character  of 
foods  which  may  be  adulterated  or  the  manner  of  adultera- 
tion, in  so  far  as  punishment  is  concerned.  It  will  be  observed, 
then,  that  the  punishment  under  the  city  ordinance  will  apply 
alike  to  any  or  all  violations  of  city  ordinance  where  food  or 
drink  has  been  adulterated.  This  ordinance  seems  to  under- 
take to  cover  in  a  few  lines  the  various  offenses  denounced 
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by  the  statute,  and  inflict  the  same  punishment  for  a  violation 
of  each  or  all  without  reference  to  the  punishment  prescribed 
by  the  state  law,  and  without  reference  to  the  definitions  given 
in  the  statutory  pure  food  law.    For  this  reason  we  are  of 
opinion  that  the  ordinance  is  invalid,  in  that  the  punishment 
for  violation  of  the  city  ordinance  is  different  from  that  pre- 
scribed for  violation  of  the  state  law.    It  is  expressly  stated 
in  the  charter  granted  the  city  of  Dallas,  as  evidenced  by  the 
language  of  section  3,  subdivision  37,  that  **The  city  shall 
have  power  to  enforce  the  by-laws  and  ordinances  for  the  city 
by  fi^  ^  not  to  exceed  two  hundred  dollars,  provided  that  no 
ordinance  or  by-law  shall  provide  a  lesser  penalty  than  is 
prescribed  for  a  like  offense  by  the  laws  of  the  state/'    There- 
fore, as  this  provision  of  the  charter  reads,  compared  with 
the  ordinance,  it  will  be  seen  that  the  ordinance  is  within  the 
interdiction  contained  in  the  charter  and  in  article  931,  Code 
of  Criminal  Procedure,  which  provides:  *'That  no  ordinance 
of  a  city  or  town  shall  be  valid  which  provides  a  less  penalty 
for  any  act,  omission  or  offense  than  is  prescribed  by  the 
statutes,  where  such  act  or  omission  is  an  offense  against  the 
state."     So  here  we  have  another  direct  inhibition  by  the 
legislature  against  a  city  or  town  providing  ordinances  with 
penalties  other  than  those  prescribed  by  the  state  for  a  like 
ofFense.     Municipal  corporations  have  only  such  powers  as 
may  be  granted  by  the  legislature,  unless  otherwise  provided 
in  the  constitution,  and  wherever  the  question  of  a  grant  of 
power  is  at  issue,  the  grant  will  be  taken  *^^  more  strongly 
in  favor  of  the  granting  power  and  against  the  grantee  when 
application  of  this  principle  is  made  to  municipal  corpora- 
tions.   This  provision  of  the  Code  of  Criminal  Procedure  has 
received  construction  in  many  cases  and  is  of  uniform  ruling. 
These  cases  all  hold  that  where  the  ordinance  is  in  conflict 
with  the  statute,  it  is  invalid  in  regard  to  punishment  under 
such  conditions  as  are  stated  in  this  record :  McLain  v.  State, 
31  Tex.  Cr.  558,  21  S.  W.  365 ;  Ex  parte  Sundstrom,  25  Tex. 
Cr.  App.  133,  8  S.  W.  207 ;  Bohmy  v.  State,  21  Tex.  Cr.  App. 
597,  2  S.  W.  886 ;  Flood  v.  State,  19  Tex.  App.  584 ;  Anger- 
hoffer  V.  State,  15  Tex.  Cr.  App.  613 ;  Lynn  v.  State,  33  Tex. 
Cr.  153,  25  S.  W.  779 ;  Ex  parte  Ogden,  43  Tex.  Cr.  831,  66 
S.  W.  1100;  Ex  parte  Fagg,  38  Tex.  Cr.  573,  44  S.  W.  294, 
40  L.  R.  A.  212 ;  Ex  parte  Cross,  44  Tex.  Cr.  376,  71  S.  W. 
289 ;  Clark  v.  State,  46  Tex.  Cr.  566,  81  S.  W.  722 ;  Ex  parte 
McHenry,  19  Tex.  App.  233 ;  Ex  parte  Boland,  11  Tex.  App. 
169;  Ex  parte  Slaren,  3  Tex.  App.  662;  Ex  parte  Coombs, 
38  Tex.  Cr.  648,  44  S.  W.  854 ;  McNeil  v.  State,  29  Tex.  Cr. 
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App.  48,  14  S.  W.  393;  Ex  parte  Gregory,  1  Tex.  App.  753; 
Arroyo  v.  State  (Tex.  Cr.  App.),  69  S.  W.  503.  We  deem  it 
mmeceasary  to  cite  farther  authorities. 

It  is  urged,  however,  by  the  city,  when  properly  constroed, 
there  ia  no  conflict  between  the  act  of  the  legislature  and  the 
ordinance  of  the  city  of  Dallas,  and  it  is  farther  insisted  that 
the  provisionB  of  the  state  law  relating  to  the  sale  of  milk  are 
unenforceable  on  account  of  the  different  penalties  prescribed 
in  that  act  for  the  same  offense.  We  are  of  opinion  these 
contentions  are  not  valid.  The  sections  referred  to  fay  counsel 
representing  the  city  of  Dallas  are  37  and  43.  Section  37 
provides  that,  whoever  shall  adulterate  by  himself,  or  by  his 
servant  or  agent,  or  sell,  exchange  or  deliver  or  have  in  his 
custody  or  possession  with  intent  to  sell  or  exchange  the  same, 
or  expose  or  offer  for  sale  adulterated  milk,  or  milk  to  which 
water  or  any  foreign  substance  or  substances  in  any  state  of 
fermentation  or  putrefaction,  or  from  sick  or  diseased  cows, 
shall  be  guilty  of  a  misdemeanor,  and  shall,  for  every  offoise, 
be  punished  by  a  fine  not  exceeding  one  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  not  exceeding  three 
months.  Section  43  provides  as  follows:  ''Any  person  who 
shall  remove  the  cream  or  any  part  thereof  from  milk,  to  be 
sold  as  pure  milk  to  any -factory  in  which  milk  is  used  as  a 
material  in  the  process  of  production,  and  any  person  who 
shall,  in  any  manner,  adulterate  such  milk,  either  by  addition 
of  water  or  otherwise,  shall  be  guilty  of  a  misdemeanor,  and 
shall  for  every  such  offense  be  punished  by  a  fine  not  exceed- 
ing one  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  ninety  days."  We  are  of  opinion  that 
there  is  no  merit  in  the  contention  that  these  laws  are  in 
conflict  when  properly  construed;  and  we  are  further  of 
opinion  that  these  provisions  of  the  pure  food  law  relating  to 
the  sale  of  milk  are  enforceable,  and  that  the  legislature  had 
authority  to  make  the  penalties  different. 

While,  technically  speaking,  there  may  be  a  slight  differ- 
ence between  **®  the  expression  "three  months"  in  section 
37  and  "ninety  days"  in  section  43,  but  under  the  view  we 
take  of  it,  it  would  make  no  difference  if  there  were  entirely 
different  punishments.  Under  section  37  the  party  is  pun- 
ished for  adulterating  either  by  himself  or  through  his  agents 
or  employes,  or  of  selling,  exchanging  or  delivering  or  hav- 
ing in  his  custody  with  intent  to  sell,  exchange,  etc,  adxdter- 
ated  milk,  or  milk  to  which  water  or  any  foreign  substance  or 
substances  in  any  state  of  fermentation  or  putrefaction,  or 
from  sick  or  diseased  cows;  while  in  section  43  the  person 
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punifilied  is  he  who  shall  remoye  the  cream  or  any  part 
thereof  from  milk,  to  be  sold  as  pure  milk  to  any  factory  in 
which  milk  is  used  as  a  material  in  the  process  of  production, 
and  any  person  who  shall  in  any  manner  adulterate  such  milk 
either  by  addition  of  water  or  otherwise.  These  are  different 
matters,  different  definitions,  and  refer  to  different  conditions, 
which  the  legislature  had  a  right  to  designate  and  provide. 
The  object  of  the  two  sections  are  different  and  the  purposes 
are  not  the  same. 

Nor  do  we  believe,  nor  are  we  of  opinion,  that  this  court 
18  called  upon  to  hold,  nor  would  we  be  justified  in  litigations 
of  this  character  to  hold,  invalid  the  acts  of  the  legislature 
because  a  city  ordinance  may  be  out  of  harmony  with  such 
legislation.  Nor  would  we  be  justified  under  such  circum- 
stances in  holding  invalid  the  i^tutes  passed  by  the  legis- 
lature in  order  to  uphold  the  city  ordinance  where  there  is  a 
conflict.  If  there  is  a  conflict  between  the  acts  of  the  legis- 
lature and  the  city  ordinance,  the  city  ordinance  must  give 
way  and  be  held  invalid,  if  it  be  necessary  to  hold  either  in- 
valid. The  city  ordinances  are  justified  by  virtue  of  the 
authority  granted  in  the  charter.  This  charter  is  derived 
from  the  legislature,  and  the  power  of  the  city  government 
to  create  or  ordain  ordinances  is  by  virtue  of  authority 
g^ranted  by  the  legislature.  As  before  stated,  municipal  cor- 
porations have  only  such  power  as  may  be  granted  by  the 
legislature  unless  otherwise  ordained  in  the  constitution,  and 
whenever  there  is  a  question  of  the  grant  of  this  power,  it 
will  be  taken  more  strongly  in  favor  of  the  granting  power 
and  against  the  grantee  or  municipal  corporation,  and  it  will 
not  be,  nor  would  it  be,  maintainable  as  a  sound  proposition 
to  hold  that,  where  there  is  a  conflict  between  the  act  of  the 
legislature  and  the  city  ordinance,  that  the  act  of  the  legis- 
lature must  be  held  invalid.  It  does  not  need  to  be  added 
that  it  is  well  within  the  i>ower  of  the  city  of  Dallas,  by 
ordinance  duly  passed,  to  adopt  such  ordinances  as  may  be 
appropriate  to  protect  the  public  health,  subject  always  that 
they  be  in  conformity  with  the  state  law  on  the  same  subject. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the 
cause  is  remanded. 


A  Mvnioipal  Ordinance  Imposing  a  Heavier  PendUy  en  the  Doing  of 
am  Act  than  tiiat  imposed  bj  a  state  statute  is  void,  unless  express  au- 
thority for  such  enactment  has  been  conferred  on  the  municipality  by 
the  legislature:  See  the  nets  to  Thrower  v.  City  of  Atlanta,  110  Am. 
St.  Bep.  150. 
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PUGH  V.  STATB. 

[56  Tex.  Cr.  462,  117  8.  W.  817.] 

niTOZIOATION— Wliat  not  a  Pabllc  Placa.— A  PxlYBte  Bm^ 
dance  to  which  a  number  of  friends  of  the  owner  have  been  invited 
for  entertainment,  the  affair  being  exclusive  and  only  one  other  haviaf 
been  held  at  this  residence,  and  that  some  eight  months  before,  is  not 
a  ''public  place/'  and  one  of  the  guests  who  becomes  intoxicated  there 
cannot  be  convicted  of  being  drunk  at  a  public  place,     (p.  823.) 

W.  P.  Sebastian,  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 


DAVIDSON,  P.  J.    Appellant  was  convicted  of  being 
drank  in  a  public  place. 

The  facts,  without  dispute,  show  that  if  appellant  was 
drunk,  it  was  at  the  private  residence  of  Charley  Ejiox.  The 
facts  further  show,  without  dispute,  that  Knox  resided  about 
five  miles  east  of  the  town  of  Breckenridge ;  that  on  the  night 
of  the  Ist  of  February,  1907,  Knox  and  his  wife  gave  an 
entertainment  to  a  few  friends,  and  only  to  those  who  were 
invited.  It  was  an  exclusive  affair,  and  confined  only  to  those 
invited.  Among  the  families  invited  ^^^  were  those  of  Mr. 
Gk>odwin  and  Mr.  Pugh,  father  of  appellant.  These  guests 
met  at  the  residence  of  Knox,  as  before  stated,  at  the  invita- 
tion of  Knox  and  wife,  and  that  Knox  and  wife  did  not  on 
this  or  any  other  occasion  throw  open  the  doors  of  their 
residence  for  public  entertainment  of  any  sort,  and  that  it 
was  not  a  place  where  such  entertainments  were  given,  nor 
where  people  commonly  resorted  for  the  purpose  of  recreation, 
entertainment  or  amusement,  and  had  never  been.  This  is 
the  testimony  of  Knox  and  wife.  They  further  stated  that 
they  had  never  given  any  social  entertainment  except  on  one 
occasion  prior  to  the  occasion  mentioned,  which  had  occurred 
about  eight  months  before  appellant  was  charged  with  being 
drunk.  In  regard  to  appellant's  condition  it  was  shown  by 
the  testimony  that  some  time  after  the  parties  had  assembled, 
appellant  was  seen  lying  down  in  the  yard  apparently  sick, 
and  some  of  the  evidence  shows  that  he  vomited ;  and  there  is 
also  evidence  to  the  effect  that  one  or  more  of  the  witnesses 
detected  the  odor  of  intoxicating  liquors  about  his  person. 
No  witness  testified  to  having  seen  or  even  known  of  his  taking 
a  drink  of  intoxicating  liquor,  nor  was  he  seen  in  possession 

of  any. 

There  are  several  interesting  questions  presented  for  re- 
vision which  we  deem  unnecessary  to  discuss,  inasmuch  as 
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tinder  our  view  of  the  law  and  the  evidence,  if  it  be  conceded 
that  appellant  was  drunk,  that  this  did  not  occur  at  a  public 
place.  The  private  residence  of  Knox  and  his  wife  was  not 
a  public  place,  under  the  statute,  nor  was  there  any  fact 
introduced  in  evidence  which  shows,  or  tends  to  show,  that 
it  was  such  public  place :  See  Bordeaux  v.  State,  31  Tex.  Cr. 
37,  19  S.  W.  603.  A  private  residence  is  not  a  public  place, 
but  may  be  made  to  partake  of  the  nature  of  a  public  place 
if  resorted  to  in  such  manner  as  is  prohibited  by  the  gnming 
laws,  but  in  such  case  it  must  b^  resorted  to  as  prohibited 
by  the  statute,  and  thereby  constitute  a  place  whereat  gaming 
is  prohibited.  The  definitions  of  " public'*  under  the  gaming 
statutes  have  been  held  to  apply  to  this  offense :  Murchison  v. 
State,  24  Tex.  App.  8,  5  S.  W.  508.  There  had  been  but  two 
entertainments  at  this  residence,  the  interval  between  them 
being  eight  months.  The  testimony  is  conclusive  that  no  one 
was  authorized  to  be  at  this  residence  at  either  time  except 
the  invited  guests,  and  these  were  constituted  by  the  invited 
friends  of  Knox  and  wife :  See,  also,  Qomprecht  v.  State,  3^ 
Tex.  Cr.  434,  37  S.  W.  734;  Galloway  v.  State  (Tex.  Cr. 
App.),  26  S.  W.  67;  Hipp  v.  State,  45  Tex.  Cr.  200,  75  S.  W. 
28,  62  L.  R.  A.  973;  White's  Ann.  Penal  Code,  art.  150,  sees. 
229,  230.  If  gaming  had  occurred  at  the  time  and  place 
appellant  was  charged  with  being  drunk,  under  the  facts  of 
this  case,  there  could  have  been  no  punishment  under  our 
gaming  laws.  It  would  be  rather  an  anomaly  to  hold  that 
this  was  a  public  place  where  a  man  could  be  found  drunk  in 
violation  of  the  statute,  and  yet  not  as  a  common  resort  at  a 
private  residence  for  gaming.  A  private  residence  cannot 
be  a  public  place  within  the  terms  of  our  statute,  ^^^  nor 
at  any  time,  unless  it  is  made  public  by  being  thrown  open 
for  access  to  the  public.  There  is  no  statute  under  our  codes 
that  would  make  a  private  residence,  under  the  facts  stated, 
a  public  place.  Nor  does  the  mere  fact  that  a  few  invited 
guests  attended  the  gathering  of  a  friend  at  the  private  resi- 
dence of  their  friend  constitute  that  gathering  a  public  one, 
or  the  residence  a  public  place :  Terry  v.  State,  22  Tex.  App. 
679,  3  S.  W.  477.  It  may  be  questioned  that  the  evidence  is 
su£Scient,  even  to  show  that  appellant  was  drunk,  but  clearly 
it  excludes  the  idea  that  if  he  was  drunk,  it  was  a  public 
place. 
The  judgment  is  reversed  and  the  cause  is  remanded. 


Am  to  What  is  a  Public  House  within  tlie  meaning  of  a  gambling  stat- 
ate,  see  Koenig  v.  State,  33  Tex.  Cr.  367,  47  Am.  St.  Bep.  35;  Cole  v. 
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state,  28  Tex.  App.  536,  19  Am.  St.  Bep.  856.  The  statate  of  Michicu 
which  prohibits  the  famishing  of  liquor  to  minors  does  not  make  it 
unlawful  for  one,  in  exercising  the  hospitality  of  his  home,  to  fdr^ 
liquor  to  a  minor  guest:  People  ▼.  Bird,  138  Mieh.  31,  110  Am.  SL  Be^L 
299. 


PARRIS  V.  STATE. 

[65  Tex.  Cr.  481,  117  S.  W.  798.] 

ZiABOENT — ^Theft  of  OatUe  on  Baage. — It  is  not  necesaary  to 

the  transfer  of  title,  in  prosecution  for  theft  of  cattle  on  the  range, 
that  a  bill  of  sale  be  made  out  or  acknowledged  br  the  accused,  (p. 
825.) 

ZftABCENY — ^Theft  of  Cattle  on  Bange.— In  a  proaecution  for 

theft  of  cattle,  if  the  evidence  shows  that  the  accused  pointed  out  the 
alleged  stolen  animsd  as  it  ran  on  the  range  and  sold  it,  whereupon 
the  purchaser  took  it  up  accordingly,  the  ease  is  not  one  of  eiream- 
stantial  evidence,  and  requires  no  charge  on  that  point,     (p.  825.) 

CBIMINAL  LAW— Principal  or  Accomj^ice. — One  who  uses  an 

innocent  person  to  consummate  a  crime  is  a  principal,  whether  present 
pr  absent,    (p.  825.) 

LABOSNT— Theft  of  Cattle  on  Baage. — ^Where  one  iHio  does 

not  own  her  sells  a  cow  running  on  the  range  to  an  innoeent  pur- 
chaser, he  is  the  principal,  and  the  theft  is  complete  whoa  the 
animal  is  taken  in  charge  by  the  purchaser,    (p.  826.} 

No  brief  on  file  for  the  appellant. 

F.  J.  MeCord,  assistant  attorney  general,  for  the  state. 

*«i  DAVIDSON,  P.  J.  This  conviction  was  for  cattle 
theft,  the  punishment  assessed  being  two  years'  confinement 
in  the  penitentiary. 

The  alleged  purchaser  testified,  in  substance,  that  he  bought 
from  appellant  the  head  of  cattle  in  question  as  well  as  a  cow 
at  the  same  time.  The  yearling  was  claimed  by  Hamilton. 
The  cow  and  yearling  ^^^  were  running  on  the  range  at  the 
time  of  the  sale  and  purchase.  Appellant  sold  the  yearling 
to  the  witness  as  his  properly.  The  identification  of  the 
animal  is  sufficient  as  belonging  to  Hamilton.  Appellant  did 
not  introduce  any  evidence.  It  will  be  observed  that  the 
witness  does  not  testify,  nor  does  the  evidence  show,  that 
appellant  was  in  actual  manual  possession  of  the  prope;rty; 
in  fact,  he  seems  to  have  sold  the  animal  on  the  range  and 
the  purchasing  witness  subsequently  took  charge  of  it. 

Appellant  requested  the  court  to  instruct  the  jury  that 
before  the  title  to  an  animal  running  on  the  range  can  be 
conveyed,  there  must  be  a  bill  of  sale  signed  and  acknowledged 
by  the  seller,  or  it  must  be  shown  that  the  accused  had  actual 
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mamial  possession  of  the  cattle  at  the  time  of  the  sale.  This 
charge  was  refused  and  correctly.  It  is  not  necessary  to  the 
transfer  of  title  to  property  in  prosecutions  for  theft  of 
animals  that  a  bill  of  sale  be  either  written  or  written  and 
acknowledged. 

The  charge  of  the  court  is  criticiBed  because  it  failed  to 
charge  that  if  the  jury  should  have  a  reasonable  doubt  that 
the  r^imal  claimed  to^  have  been  sold  by  appellant  to  the 
purchaser  was  the  animal  claimed  by  Hamilton,  they  should 
acquit.  The  court  gave  a  general  charge  on  reasonable  doubt, 
and  also  instructed  the  jury  that  they  must  find  the  animal 
belonged  to  Hamilton  before  they  could  convict.  The  charge 
as  given  under  the  facts  of  this  case  sufficiently  presented 
the  question  referred  to  in  appellant's  exception.  There 
seems  to  be,  so  far  as  the  testimony  is  concerned,  no  reason- 
able doubt  of  the  fact  that  the  animal  was  Hamilton's. 
Appellant  introduced  no  evidence  at  all,  and  aU  the  evidence 
upon  which  the  verdict  was  predicated  was  introduced  by  the 
state.  This  sufficiently  shows  that  the  animal  appellant  sold 
to  the  alleged  purchaser  was  the  animal  of  Hamilton ;  at  least 
Hamilton  so  testifies,  and  he  is  uncontradicted. 

It  is  urged  that  the  court  erred  in  not  charging  the  law 
with  reference  to  circumstantial  evidence.  The  case  has  been 
sufficiently  stated,  in  substance,  and  this  shows  substantially 
that  appellant  sold  the  animal  to  the  alleged  purchaser  as  it 
ran  upon  the  range,  and  indicates  sufficiently  that  the  animal 
was  pointed  out  or  identified  by  appellant  to  the  purchaser 
at  the  time,  and  that  the  purchaser  took  up  the  animal  under 
this  purchase.  This,  then,  is  a  case  not  of  circumstantial,  but 
of  positive,  evidence.  If  appellant  pointed  out  and  sold  the 
animal  to  the  alleged  purchaser  as  it  ran  upon  the  range,  and 
the  purchaser  in  accordance  with  the  trade  took  it,  this  would 
not  be  a  case  of  circumstantial  evidence.  This  would  be  a 
taking  through  the  purchaser  by  the  seller:  See  Doss  v.  State, 
21  Tex.  App.  505,  57  Am.  Rep.  618,  2  S.  W.  814;  Dale  v. 
State,  32  Tex.  Cr.  78,  22  S.  W.  49 ;  Lane  v.  State,  41  Tex. 
Cr.  558,  55  S.  W.  831.  Where  the  accused  uses  an  innocent 
party  to  consummate  a  crime,  if  present,  he  would  be  a  prin- 
cipal; if  not  present,  he  would  still  be  a  principal.  If  the 
seller,  as  in  this  case,  was  in  a  conspiracy  with  the  purchaser 
or  used  him  *^^  as  a  guilty  instrument  in  consummating  the 
theft,  then  appellant  would  be  an  accomplice,  but  that  ques- 
tion is  not  raised.  This  character  of  case  is  brought  strictly 
within  the  rules  prescribed  by  the  legislature  in  the  Penal 
CkMle,  article  77,  where  the  following  language  is  used:  "If 
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anyone  by  employing  a  child  or  other  persons  who  cannot  be 
punished  to  commit  an  offense  or  by  any  means,  such  as 
laying  poison  where  it  may  be  taken  and  with  intent  that  it 
shall  be  taken  or  by  preparing  any  other  means  by  which  i 
person  may  injure  himself,  and  with  intent  that  such  person 
shall  thereby  be  injured  or  by  any  other  indirect  means  cause 
one  to  receive  an  injury  to  his  person  or  property,  the  offender 
by  the  use  of  such  indirect  means  becomes  a  prindpaL" 
Under  the  provisions  of  this  article,  applied  to  the  facts, 
appellant  would  be  the  principal  in  selling  the  animal  to 
the  alleged  purchaser,  the  purchaser  being  ignorant  of  appel- 
lant's fraud  in  the  sale,  the  theft  would  be  complete  upon 
the  taking  in  charge  of  the  animal  so  sold  by  the  purchaser. 
We  are  of  opinion  there  is  no  such  error  in  this  record  as 
requires  a  reversal  of  the  judgment,  and  it  is  affirmed. 


The  Crime  of  Larceny  is  the  subject  of  a  note  to  People  ▼.  BCUer,  88 
Am.  St.  Bep.  559.  That  this  offense  may  be  committed  in  taldig 
property  by  artifice,  fraud  or  false  pretense,  without  any  technkal 
trespass,  see  Yought  v.  State,  135  Wis.  6,  128  Am.  St.  Bep.  lOOS; 
Towns  V.  State,  167  Ind.  315,  119  Am.  St.  Bep.  501.  If  one  takes  ieto 
his  possession  a  calf  found  running  at  large  with  intent  to  steal  it, 
and  thus  convert  it  to  his  own  um  against  the  owner's  consent,  thereby 
permanently  depriving  him  of  his  property,  he  is  guilty  of  the  itati* 
tory  crime  of  cattle  stealing:  Grockford  y.  State,  73  Neb.  If  119  An. 
St.  Bep.  876. 
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HBRNDON  V.  SALT  LAKE  CITY. 

[34  Utah,  65,  95  Pac.  646.] 

EVIDENOE — Admission  In  Pleading. — ^Where  It  1>  Alleged  in 
an  aetion  against  a  city  for  injuries  received  from  dangeroas  streets 
that  the  defendant  "was  charged  with  the  duty  of  maintaining  the 
said  streets  in  a  safe  and  fit  condition  for  public  usage  and  travel/' 
the  city  is  not  bound  by  an  admission  in  its  answer  of  this  allegation, 
since  the  averment  is  at  most  a  mere  conclusion  of  law.     (p.  832.) 

KEQIJOENOE — General  Instructions. — ^In  Actions  Based  on 
Hagligence,  where  the  duty  varies  with  the  conditions  and  circum- 
stances, a  mere  general  statement  of  the  law  with  regard  to  the  duty 
ordinarily  imposed  should  not  be  given,     (p.  833.) 

PX7BIJ0  STItEETS.>-The  Gist  of  an  Action  Against  a  Oity  for 
Personal  Injuries  sustained  from  an  alleged  dangerous  street  is  negli- 
gence, and  there  can  be  no  actionable  negligence  unless  the  city  has 
done  or  omitted  to  do  something  which  m  the  exercise  of  ordinary 
eare  and  prudence  it  should  have  done  or  omitted,     (p.  833.) 

PX7BLI0  STREETS — ^Duty  to  Put  Whole  Street  in  Condition 
for  TraveL — ^If  a  city  opens  and  undertakes  to  put  the  entire  width 
of  a  street  in  condition  for  travel,  and  invites  the  public  to  use  the 
whole  thereof,  it  becomes  the  duty  of  the  municipality  to  exercise 
ordinary  care  to  maintain  the  entire  width  of  the  street  in  a  condition 
reasonably  safe;  but  if  the  city  works  only  a  part  of  the  street  and 
puts  it  in  condition  for  travel,  then  it  is  required  to  maintain  only 
that  part  in  a  reasonably  safe  condition.  Whether  the  part  that  is 
opened  and  worked  is  reasonably  sufficient  for  public  convenience  may 
be  a  question  of  fact.     (pp.  835,  836.) 

PUBUO  STKEETS — ^Maintenance  of  Whole  or  Part  of  Street 
for  Travel — ^In  opening  a  street,  whatever  may  be  its  nominal  or 
platted  width,  it  is  primarily  a  matter  within  the  discretion  of  the  city 
to  say  whether  it  will  prepare  the  whole  or  only  a  portion  of  the 
width  of  the  street  for  travel.  In  the  business  portion  of  the  city,  or 
where  travel  and  the  convenience  of  the  public  require  it,  the  whole 
width  of  the  street  must  generally  be  made  and  maintained  passable 
&nd  reasonably  safe;  where  the  whole  width  of  the  street  has  been 
prepared  and  opened  for  travel,  whether  primarily  necessary  or  not, 
the  city  must  thereafter  maintain  the  whole  street  in  a  reasonably 
safe  condition  throughout  its  entire  width;  but  in  some  places,  es- 
pecially in  outlying  districts,  it  may  ordinarily  determine  what  por- 
tions of  the  streets  it  will  prepare  for  travel,  and  in  such  places  it 
need  maintain  in  a  reasonably  safe  condition  only  that  portion  which 
is  opened  and  set  apart  for  travel,     (p.  837.) 

(827) 
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FUBUO  8TBEET8 — Matotgnaace  of  'WiMde  or  Part  for  TravvL 

Whether  a  citj,  in  opening  a  atreet,  has  prepared  a  Baffieient  width 
for  passage  to  respond  to  the  needs  of  the  public  may  be  a  qaestion 
of  fact  for  the  jnry,  and  whether  a  eity  has  maintained  its  streets 
in  a  reasonably  safe  condition  for  travel  (whether  throughout  their 
entire  width  if  the  whole  width  is  opened,  or  over  that  portion  which 
is  opened  and  prepared  for  travel)  is  always  a  question  of  fact  to 
be  determined  by  the  jury  from  all  the  facts  and  cireiunstaiiees  in 
the  particular  case.     (p.  837.) 

PUBIJO  STBEET8— Maintenance  of  Whole  or  Part  for  Tra^d. 

If  it  is  made  to  appear  in  an  action  for  injuries  caused  by  a  danger- 
ous street  that  the  street  is  not  one  that  has  been  prepared  for  travel 
throughout  its  entire  width,  or  that  the  particular  place  in  question 
is  one  where  this  has  not  been  done,  the  court  should  instruct  the 
jury  specially  with  regard  to  the  duty  of  the  city  in  this  regard;  and, 
if  the  question  arises  as  to  whether  the  city  has  prepared  a  sufficient 
width  for  travel  where  less  than  the  whole  width  has  been  pre^red, 
the  jury  should  be  required  to  And  from  all  the  facts  and  circum- 
stances whether  or  not  the  space  prepared  by  the  city  was  reasonsbly 
sufficient.  In  case  the  claim  is  made  that  the  space  prepared  is 
insufficient,  this  should  be  alleged  in  the  complaint  as  one  of  the 
grounds  of  negligence,  so  that  the  city  may  be  prepared  to  meet  it  at 
the  trial,     (p.  837.) 

PUBIiXO  8TSEET8 — ^Driver  Departing  from  Traveled  Track.— 
It  is  not  the  law  that  a  person  driving  on  the  streets  in  all  parts  of  a 
city  may  at  will  depart  from  the  traveled  track,  either  by  day  or 
night,  and  if  he  encounters  a  natural  or  artificial  obstruction  and 
suffers  injury,  that  he  may  recover  damages  from  the  city.     (p.  838.) 

PUBIJO  8TBEETS— Duty  to  Put  Up  Barriers.— As  a  Bole  a 
City  is  not  required  to  put  up  barriers  to  prevent  travelers  from 
driving  oft  the  traveled  portion  of  the  streets.  Barriers  are  generally 
required  only  where  an  obstruction  or  excavation  is  placed  or  made 
in  the  traveled  part  of  the  street,  or  where  the  excavation  or  danger- 
ous declivity  is  so  near  the  traveled  part  of  the  street  that  it  makes 
it  a  dangerous  place  to  pass  over.  In  other  words,  barriers  are  in- 
tended to  make  the  passageway  safe,  and  not  to  mark  or  define  its 
limits  so  as  to  warn  travelers  not  to  drive  outside  of  them.     (p.  839.) 

PUBLIO  8TBEET8 — ^Diity  to  Place  Signals  or  Barriers. — ^Where 

a  city  opens  and  prepares  only  a  part  of  a  street  for  use,  and  the 
remaining  portion  is  rough  or  has  obstructions  upon  it,  it  is  not,  as  a 
rule,  the  dut^  of  the  city  to  mark  the  limits  of  the  traveled  portion 
or  to  place  signals  at  or  near  such  obstructions  to  warn  travelers.  It 
is  the  duty  of  the  traveler  to  remain  within  the  wrought  and  trav- 
eled portion  of  the  street,  and  if  that  portion  is  not  reasonably 
suflicient  for  public  use,  he  may  complain  upon  that  ground,  (p. 
839.) 

PX7BLI0  8TBEETS — ^Maintenance  of  Part  of  the  Street  for 
TtaveL — Where  a  city  prepares  only  a  portion  of  a  street  for  travel,  it 
may  be  a  question  of  fact  as  to  whether  such  portion  is  reasonably 
sufficient.  As  to  whether  it  is  reasonably  safe  in  view  of  all  the 
surrounding  circumstances  is  always  a  question  of  fact.  And  the  jnrr 
should  be  instructed,  in  an  action  for  injuries  received  by  a  traveler 
in  driving  without  the  traveled  portion,  with  regard  to  the  duty  of 
the  city  in  opening  and  preparing  its  streets,  and  when  and  for  what 
purpose  barriers  are  required,     (p.  840.) 

PUBLIC  STBEETS— Duty  to  Place  Lights  or  Signals.— It  is  not 

ordinarily  the  duty  of  a  city  to  place  lights  or  warning  signals  or  to 
put  up  barriers  along  the  margins  of  its  streets,  or  to  mark  or  defias 
the  wrought  or  traveled  portions  of  them.     (p.  840.) 
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FUBLIO  STBEETS — IMj  to  Ughtw — ^A  City  Is  Under  Vo  Com- 
mon-law  OliUgatlon  to.  light  its  streets;  unless  the  dntj  is  imposed  by 
statute,  the  failure  to  put  up  and  maintain  lights  in  streets  is  gener- 
ally not  negligence,     (p.  840.) 

INBTBT70TION8— Wlien  may  Im  Befosed. — ^It  does  not  Neces- 
flarllj  foUow  that  because  an  instruction  states  the  law  fully  and 
correctly  upon  one  issue,  the  jury  should  therefore  find  generally  for 
the  plaintiff  or  the  defendant,  as  the  case  may  be;  and  the  court  may 
refuse  an  instruction  for  no  other  reason  than  because  it  directs  the 
jury  to  determine  the  ease  upon  the  one  request,     (p.  841.) 

FUBUO    STBEETS— Opinions  of    Witnesses* — ^In  an  Action 

Against  a  city  for  injuries  received  from  a  dangerous  street,  witnesses 
should  not  be  permitted  to  testify  directly  that  the  driveway  at  the 
place  of  the  accident  was  sufficient  for  public  travel;  the  reasonable 
sufficiency  of  the  street  is  the  ultimate  zact  to  be  found  by  the  jury. 
(p.  841.) 

FtTBIJO  STBEETS — ^Departure  ftom  Traveled  Course. — ^If  the 
part  of  a  street  that  has  been  prepared  for  travel  is  of  sufficient  width 
and  reasonably  safe  within  tnat  width  to  permit  a  driver  to  pass 
over  it,  and  .he  departs  therefrom  without  cause,  he  cannot  complain 
that  the  street  was  not  worked  to  a  wider  extent,  upon  the  sole 
ground  that  others  at  other  times  may  have  required,  or  might  require^ 
more  space  in  passing  over  it.     (pp.  841,  842.) 

Ogden  Hiles  and  H.  J.  Dininny,  for  the  appellant. 

James  Ingebretzen  and  A.  L.  Hoppaugh,  for  the  respond- 
ent. 

''^  PRICK,  J.  This  is  an  action  for  damages  for  personal 
injuries  claimed  to  have  been  caused  by  an  alleged  defect  in 
one  of  the  streets  of  Salt  Lake  City.  The  negligent  acts 
complained  of  are  alleged  to  be  substantially  as  follows: 
(1)  Negligence  ''*  in  maintaining  a  "dugway*'  in  the  inter- 
section of  Twelfth  East  and  Second  South  streets  in  such 
manner  as  to  cause  an  embankment  to  form  from  three  to 
five  feet  in  height,  which  was  allowed  to  remain  diagonally 
across  the  intersection  of  said  streets;  (2)  the  failure  of  the 
city  to  construct  and  maintain  a  railing  or  barrier  along  the 
traveled  part  o£  said  intersection  and  said  embankment  ''to 
prevent  peisons  and  vehicles  on  said  traveled  part  from  pass- 
ing over  said  bank,"  and  (3)  the  failure  of  the  city  to  place 
and  maintain  a  light  or  other  signal  at  or  near  said  embank- 
ment to  warn  persons  using  the  street  of  the  existence  thereof. 
Briefly  stated,  the  facts  developed  at  the  trial  were  substan- 
tially as  follows:  Second  South  street  runs  east  and  west, 
and  Twelfth  East  street  runs  north  and  south.  These  two 
streets  intersect  or  cross  each  other  in  the  eastern  part  of  the 
city,  and  within  a  block  or  two  from  the  easterly  limits  of 
the  cily.  At  the  point  where  these  two  streets  meet  and  cross 
is  a  natural  bluff  running  in  a  northeasterly  and  southwest- 
erly direction.    This  bluff  is  of  considerable  height,  and  rises 
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abmptly  forming  a  sort  of  bench.  The  natural  topograpfar 
of  the  land  both  above  and  below  this  bluff  is  comparatively 
level,  inclining  somewhat  to  the  west.  These  two  streets  meet- 
ingy  as  they  do,  at  the  point  where  this  bluff  parts  the  lower 
from  the  upper  level,  made  both  streets  practically  impassable 
in  the  natural  state  of  the  ground.  The  bluff  was  worked 
down  somewhat,  and  in  doing  so  it  left  a  somewhat  steep 
incline  to  the  north  on  Twelfth  East  street  and  to  the  west 
on  Second  South  street.  Both  of  these  streets  are  one  hundred 
and  thirty-two  feet  wide  between  lot  lines,  and  have  been 
platted  and  surveyed  for  many  years.  In  order  to  make  the 
streets  passable  the  city  made  a  roadway  on  the  east  side  of 
Twelfth  East  street  going  up  the  hill  to  the  south,  and  also 
one  on  the  west  side  of  this  street.  On  Second  South  street 
a  roadway  was  prepared  on  the  north  side  of  that  street,  and 
in  doing  so  the  south  side  of  this  roadway  was  cut  down 
somewhat,  and  it  is  this  that  is  called  the  ''dugway'*  in  the 
complaint,  and  the  raise  caused  by  this  cut  is  called  the 
"embankment"  or  "banf  This  work  left  a  portion  of  the 
centers  of  both  streets  in  an  unfit  condition  for  '^  travel,  the 
principal  part  of  which  fell  within  the  intersection,  and  was 
lengthened  out  somewhat  to  the  north  and  west  of  the  inter- 
section, so  that  this  unwrought  portion  of  these  two  streets 
at  the  point  aforesaid  resembled  somewhat  the  form  of  a 
boot  or  stocking  tapering  to  a  point  at  both  extremities.  By 
reason  of  the  declivity  at  the  point  in  question  the  city,  in 
making  a  passage  or  driveway  on  the  north  side  of  Second 
South  street  going  east,  caused  the  embankment  or  bank,  as 
stated  above,  to  be  formed  along  the  south  margin  of  the 
traveled  portion  of  the  street,  which,  the  testimony  shows^ 
was  from  two  to  three  feet  high,  descending  somewhat 
abruptly  from  the  top  of  the  embanbnent  to  the  worked  and 
traveled  portion  of  the  street.  These  drive  or  passage  ways 
around  this  unworked  portion,  as  the  testimony  discloses,  were 
all  the  way  from  twenty  to  thirty  feet  in  width,  and  all  were 
reasonably  smooth  and  passable  for  teams  and  vehicles.  It 
also  appears  that  the  travel  at  that  point  was  not  very  heavy, 
and  that  the  city  both  to  the  south  and  east  of  the  inter- 
section was  somewhat  sparsely  settled.  In  view  of  the  fore- 
going, in  going  either  up  or  down  the  hill,  a  person  driving 
over  this  intersection,  in  order  to  continue  on  in  the  drive- 
way prepared  by  the  city,  would  have  to  drive  either  to  the 
right  or  left  in  passing  around  the  unworked  portion  lying 
in  the  center  of  the  intersection  of  these  two  streets.  The 
unworked  portion  had  no  well-defined  banks  along  its  upper 
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or  eastern  and  southern  margin,  but  on  the  lower  part  there 
was  more  or  less  of  a  bank,  as  above  stated.  In  the  center  of 
the  intersection,  and  upon  the  unworked  portion  thereof, 
stood  an  electric  light  pole  with  an  arc  lamp  upon  its  top. 
The  pole  and  light  were  the  same  as  those  used  for  lighting 
all  parts  of  the  city.  At  the  time  of  the  accident  there  were 
some  weeds  on  the  unworked  part  of  the  intersection  which 
had  grown  up  during  the  preceding  summer  and  fall.  The 
electric  light  was  lit,  but  made  a  dim  light,  as  some  of  the 
witnesses  described  it.  Under  the  conditions  above  described, 
on  October  31,  1905,  the  resx>ondent,  at  about  6:15  o'clock 
P.  M.,  in  making  the  turn  west  on  the  intersection  of  Twelfth 
East  street  to  drive  west  on  Second  South  street  ^^  with  a 
team  and  heavy  carriage,  departed  from  the  traveled  part  of 
the  street  or  intersection  and  drove  diagonally  across  the  un- 
worked part,  and  in  doing  so  one  of  the  front  wheels  of  the 
carriage  went  over  the  embankment  forming  the  north  margin 
of  the  unworked  part  of  the  street,  and  threw  him  from  the 
seat,  and  he  fell  to  the  driveway  below  and  was  injured. 
Just  before  driving  north  he  had  driven  south  over  this  inter- 
section, but,  as  the  night  was  dark,  he  said  he  had  not  noticed 
the  actual  condition  of  the  street,  and  in  going  back,  in  order 
to  relieve  his  horses  somewhat  from  the  pressure  of  the  car- 
riage, respondent  says:  **I  made  a  wide  turn  to  go  down 
easy,  and  as  I  came  to  the  slant  of  the  hill  I  got  too  far  over. 
I  didn't  make  a  sharp  turn,  because  I  was  afraid  the  team 
would  get  away  from  me  down  the  hill."  It  is  thus  reason- 
ably clear  that  respondent,  instead  of  turning  west  along  the 
worked  part  of  the  street,  drove  oflE  the  driveway  and  drove 
onto  and  across  the  unworked  portion,  and  thus  encountered 
the  bank  which  was  along  the  south  margin  of  the  northerly 
driveway,  and  in  going  over  this  bank  was  thrown  from  the 
carriage  seat  and  injured.  Mr.  Zerbe,  a  witness  for  respond- 
ent, was  with  him  on  the  driver's  seat  at  the  time,  and  he 
testified  that  he  could  see  that  respondent  was  driving  off  the 
traveled  part  of  the  street,  but  did  not  see  the  bank  ahead  of 
them.  There  was  no  other  light  or  signal  excepting  the  arc 
lamp  on  the  pole  described  above,  nor  was  there  any  barrier 
along  the  bank,  or  other  sign  of  warning.  The  jury  returned 
a  verdict  for  the  respondent  upon  which  the  court  entered 
judgment,  and  the  city  presents  the  record  for  review  on 
appeal. 

While  the  errors  assigned  are  numerous,  we  shall  discuss, 
such  only  as  we  deem  material.  In  submitting  the  case  to  the 
jury  the  court  gave  the  following  instruction,  which  was  duly 


832  American  State  Bepobts^  Vol.  13L  [Utsb. 

excepted  to  by  the  city;  and  the  giving  of  it  is  now  urged 
as  error:  **  (10)  You  are  instracted  that  the  defendant  is  re- 
quired to  use  ordinary  care  to  keep  its  streets  in  a  reasonably 
safe  condition  for  travel  in  the  ordinsry  modes  by  night  as 
well  as  day,  and  whether  they  are  so  or  not  is  a  question 
of  fact  to  be  determined  in  eadi  case  by  its  particular  ^^  dr- 
cumstances."  As  a  modification  of  the  foregoing  instmctioB, 
the  city  offered  a  request  whereby  it  asked  that  the  court 
instruct  the  jury  in  substance  that  the  city  was  not  required 
to  improve  or  make  passable  the  whole  width  of  the  inter- 
section,  or  the  whole  width  of  the  two  streets;  that  it  was 
only  required  to  improve  and  make  passable  such  portion  of 
said  streets  and  intersection  as  was  reasonably  necessary  for 
the  needs  of  the  public ;  and  that  it  was  the  duty  of  the  city 
to  exercise  ordinary  care  to  keep  in  a  reasonably  safe  eon- 
dition  for  passage  and  travel  such  parts  of  the  streets  only 
as  had  been  improved  and  opened  for  travel,  if  such  portion 
was  reasonably  sufficient  for  the  needs  of  the  public  using 
these  streets.  The  court  refused  the  request,  and  the  duty 
of  the  city  in  respect  to  its  streets  is  limited  in  the  instruc- 
tions to  what  is  contained  in  the  instruction  copied  above. 
The  instruction  given,  and  the  refusal  to  instruct  as  re- 
quested, or  to  so  instruct  in  substance,  present  the  principal 
question  discussed  by  counsel. 

Counsel  for  respondent  insist  that  appellant  is  not  in  a 
position  to  raise  the  question,  because  respondent  in  his  com- 
plaint alleged  that  the  city  ''was  charged  with  the  duty  of 
maintaining  the  said  streets  in  a  safe  and  fit  condition  for 
public  usage  and  travel,"  which  allegation  the  city  admitted 
in  its  answer.  This  contention  is  not  tenable.  The  allegation 
at  most  is  a  mere  conclusion  of  law,  and  could  have  been 
stricken  from  the  complaint,  and  the  city  is  not  bound  by 
the  admission  of  such  an  allegation :  1  Bates  on  Pleading  and 
Practice,  233.  While  the  instruction  correctly  states  an  ab- 
stract proposition  of  law  applicable  to  a  street,  the  whole 
width  of  which  has  been' opened  and  worked  for  public  use 
and  travel,  it  is  wholly  inapplicable  to  the  facts  developed 
in  this  case.  The  statement  respecting  the  duty  of  the  eity 
with  regard  to  maintaining  its  streets  is  so  general  that  to  « 
jury  of  laymen  it  practically  afforded  no  information  or 
guide  whatever  under  the  facts  and  circumstances  developed 
at  the  trial.  Such  general  statements,  as  was  said  in  City  of 
Guthrie  v.  Swan,  3  Okl.  116,  41  Pac.  84,  are  misleading,  in 
that  the  jurors  will  naturally  assume  that  it  was  the  duty  of 
the  city  to  make  and  ^'^  keep  all  of  its  streets  in  a  reasonably 
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safe  condition  thronghout  tbeir  entire  width  at  all  times  and 
places  and  under  all  circumstances.  Instructions  should  in 
all  cases  apply  the  law  to  the  existing  facts  and  circum- 
stances, and  in  cases  of  negligence,  where  the  duty  varies  with 
the  conditions,  a  mere  general  statement  of  the  law  with 
regard  to  the  duty  generally  imposed,  is,  if  possible,  worse 
than  not  to  instruct  at  all.  If  it  be  the  law  that  the  duty 
of  the  city  with  respect  to  its  streets  is  always  and  under  all 
circumstances  the  same,  then  the  instruction  was  proper 
enough.  If,  however,  such  is  not  the  law,  and  the  duty  varies 
in  accordance  with  conditions  and  circumstances,  then  it  may 
be  that  the  city  had  discharged  its  full  duty  with  respect  to 
a  given  street,  or  a  particular  place  in  such  street,  although 
it  did  not  comply  with  what  is  said  in  the  instruction  above 
quoted. 

The  gist  of  the  action  in  question  was  negligence,  and 
there  could  be  no  actionable  negligence  unless  the  city  did  or 
omitted  to  do  something  which,  in  the  exercise  of  ordinary 
care  and  prudence,  it  should  have  done  or  omitted  to  do. 
The  authorities  with  regard  to  the  duly  imposed  by  law  upon 
municipalities  in  opening,  improving  and  maintaining  the 
streets  in  a  reasonably  safe  condition  for  travel  throughout 
their  entire  width  are  not  in  perfect  harmony.  In  15 
American  and  English  Encyclopedia  of  Law,  second  edition, 
at  page  452,  after  stating  the  law  applicable  to  country  roads 
to  be  that  such  roads  need  not  be  opened  up  nor  maintained 
in  a  reasonably  safe  condition  for  travel  throughout  their 
entire  width,  the  author  proceeds  as  follows:  ''In  regard  to 
city  streets,  it  would  seem  that  the  rule  mi^ht  well  be  different 
from  that  prevailing  in  the  case  of  country  roads,  and  accord- 
ingly it  is  stated  in  some  cases  that  there  is  an  absolute  duty 
to  keep  in  repair  the  whole  width  of  the  street.  These  state- 
ments may,  however,  be  viewed  with  reference  to  the  par- 
ticular circumstances  under  which  they  are  made,  and  in  the 
best  considered  cases  it  is  stated  that  even  in  the  case  of  city 
streets  the  width  which  must  be  kept  in  repair  is  a  matter 
dependent  on  particular  circumstances,  among  which,  ap- 
parently to  be  considered,  are  the  amount  of  travel  and  the 
question  whether  the  city  has  ever  opened  the  whole  street 
for  travel  by  doing  work  thereon,  so  as  to  tuduce  persons  to 
tise  the  whole  width  thereof." 

^*  Upon  an  examination  of  the  cases  it  will  be  found  that 
what  the  author  says  with  regard  to  the  statements  contained 
in  the  cases,  and  that  such  statements  must  be  reconciled  with 
the  imrticular  facts  before  the  courts  in  making  them,  is  not 
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overdrawn.  In  fact,  it  will  be  found  that  cases  emanating 
from  the  same  courts  are  not  infrequently  cited  upon  bath 
sides  of  the  proposition;  namely,  that  it  is  the  duty  of  the 
city  to  make  its  streets  passable,  and  to  maintain  them  in  a 
reasonably  safe  condition  throughout  their  entire  width,  and 
also  that  no  such  duty  is  imposed.  This  apparent  conflict  is 
due  to  the  fact  that  iz,  those  cases  where  the  evidence  was 
to  the  effect  that  the  city  had  opened,  worked  and  prepared 
for  travel  and  public  use  the  whole  width  of  the  street,  the 
court  simply  stated  that  it  was  the  duty  of  the  city  to  main- 
tain such  streets  reasonably  safe  for  travel  throughout  their 
entire  width,  and  that  a  failure  to  do  this  constituted  negli- 
gence. In  those  cases,  therefore,  the  question  involved  here, 
as  a  general  rule,  is  not  discussed;  but  the  duty  upon  the 
part  of  the  city  to  maintain  the  whole  street  safe  is  assumed. 

There  are  also  numerous  cases  where  defects  of  sidewaUcB 
only  were  in  question,  and  in  most  of  those  cases,  in  speaking 
of  sidewalks  as  parts  of  the  streets^  it  is  also  asserted  that  the 
whole  width  of  the  sidewalk — sometimes  the  expression 
''streets"  is  used — ^must  be  maintained  in  a  reasonably  safe 
condition  for  travel,  whether  in  daytime  or  in  niglit-time. 
Judge  Dillon,  in  his  excellent  work  on  Municipal  Corpora- 
tions, in  speaking  upon  this  question,  says:  ''Nor,  as  already 
incidentally  stated,  is  a  municipal  corporation  bound  to  keep 
all  of  its  streets  and  all  parts  of  the  street  in  good  repair. 
When  it  opens  a  street  and  invites  public  travel,  it  must  be 
made  reasonably  safe  for  such  use;  but  this  does  not  neces- 
sarily imply  as  a  matter  of  law  that  the  whole  width  of  the 
street  must  be  in  good  condition.  Whether  the  street  was 
wide  enough  to  be  safe,  whether  it  was  in  a  reasonably  safe 
condition  for  public  use  by  travelers  who  use  ordinary  care 
to  avoid  injury,  are  almost  always  questions  for  the  jury": 
2  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  1016. 

In  McArthur  v.  Saginaw,  58  Mich.  357,  55  Am.  Bep. 
687,  25  N.  W.  313,  the  supreme  court  of  Michigan,  in  passing 
^^  upon  an  instruction  somewhat  similar  in  its  terms  to  the 
one  above  set  forth,  use  the  following  language:  "The  juiy 
undoubtedly  understood  from  the  rulings  of  the  court  and 
the  questions  laid  before  them  that  it  was  for  them  to  decide 
how  much  of  the  streets  should  be  kept  in  condition  for  gen- 
eral travel,  and  they  found  that  the  entire  street  ought  to  be 
clear  of  obstructions,  and  it  must  be  presumed  they  based 
their  verdict  for  plaintiff  on  that  idea.  This  was  a  palpable 
error,  for  there  can  be  no  doubt  of  the  right  of  every  city  to 
determine  what  part  of  the  nominal  highway  shall  be  devoted 
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to  the  various  purposes  of  passage,  and  iip<m  such  a  sabject 
the  municipal  discretion  must  prevail." 

In  the  foregoing  case  it  appeared  that  the  actual  width  of 
the  street  as  platted  and  surveyed  was  sixly-six  feet,  while 
the  part  that  was  worked  and  made  passable  was  but  thirty- 
one  feet.  The  injury  resulted  by  coming  in  contact  with  an 
obstruction  which  was  outside  of  the  thirty-one  feet,  but 
within  the  exterior  boundaries  of  the  street,  and  which  was 
placed  there  by  an  abutting  owner,  apparently  with  the  con- 
sent of  the  city.  In  Perkins  v.  Fayette,  68  Me.  152,  28  Am. 
Bep.  84,  it  is  said:  ''The  judge  instructed  the  jury  that 
towns  were  not  required  to  render  the  road  passable  for  the 
entire  width  of  the  whole  located  limits,  and  that  the  duty 
of  the  town  was  accomplished  by  making  a  sufficient  width  of 
the  road  in  a  smooth  condition,  so  that  it  would  be  safe  and 
convenient  for  travelers.'* 

This  the  supreme  court  of  Maine  held  to  be  a  correct  state- 
ment of  the  law,  and  it  was  commented  on  and  followed  in 
Morse  v.  Belfast,  77  Me.  44,  and  in  subsequent  cases  by  that 
court.  In  City  of  Wellington  v.  Oregson,  31  £an.  99,  47  Am. 
Bep.  482,  1  Pac.  253,  Mr.  Justice  Brewer,  in  speaking  of  the 
duty  imposed  by  law  upon  cities  in  respect  to  the  maintenance 
of  their  streets,  says:  ''In  the  discharge  of  this  duty,  in  places 
it  must  keep  the  whole  width  of  the  street  in  a  safe  condition 

for  travel In  other  places  it  is  sufficient  if  it  keep  a 

traveled  track  in  good  repair.'' 

In  Bassett  v.  City  of  St.  Joseph,  53  Mo.,  at  page  303,  14 
Am.  Bep.  446,  the  supreme  court  of  Missouri,  in  speaking 
^®  of  the  duties  imposed  on  cities  in  this  regard,  say  that  the 
city  "la  only  bound  to  keep  such  streets  and  such  parts  of 
streets  in  repair  as  are  necessary  for  the  convenience  and  use 
of  the  traveling  public.  It  may  be,  and  doubtless  is,  the  case 
that  there  are  streets  or  parts  of  streets  in  many  cities  which 
are  not  at  present  necessary  for  the  convenience  of  the  public 
that  will  be  brought  into  use  by  the  growth  of  the  cily,  or 
there  may  be  streets  that  have  more  width  than  is  necessary 
for  the  present  use  or  the  requirements  of  travel." 

A  more  recent  case  from  the  supreme  court  of  Missouri,  we 
think,  not  only  states  a  practical,  but,  as  we  conceive,  the  true, 
rule  to  be,  that  if  the  city  opens  and  undertakes  to  put  the 
whole  width  of  the  street  in  condition  for  travel,  and  invites 
the  public  to  use  the  whole  width,  then  it  is  the  duty  of  the 
city  to  exercise  ordinary  care  so  as  to  maintain  the  whole  width 
of  such  a  street  in  a  condition  reasonably  safe.  If,  however, 
the  city  works  only  a  part  of  the  street  and  puts  it  into  condi- 
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tion  for  trayel,  then  it  is  required  to  maintain  only  that  part 
in  a  reasonably  safe  condition,  and  whether  the  part  that  is 
opened  and  worked  is  reasonably  sufficient  for  public  con- 
venience may  be  a  question  of  fact :  Eossman  v.  St.  Louis,  153 
Mo.  293,  64  S.  W.  513.  In  Kelley  ▼.  Fond  du  Lac,  31  Wis. 
179,  it  is  said:  ''Towns  are  not  bound  to  keep  highways  in  a 
suitable  condition  for  travel  in  their  whole  width;  and  their 
liability  is  limited  primarily  to  damages  caused  l^  defects  in 
the  traveled  track.'* 

This  case  is  approved  and  followed  in  the  later  Wisconsin 
cases,  and  especially  in  the  case  of  Rhyner  v.  City  of  Menashs, 
97  Wis.  623,  73  N.  W.  41.  In  Pulliam  v.  City  of  Muscatine. 
70  Iowa,  438,  30  N.  W.  862,  the  supreme  court  of  Iowa,  in 
sustaining  the  trial  court  in  its  refusal  to  give  an  instruction 
wherein  the  jury  were  told  that  it  was  the  duty  of  the  city 
to  maintain  the  entire  width  of  a  street  in  a  reasonably  safe 
condition,  say:  ''We  are  not  prepared  to  say  that  it  is  the 
duty  of  a  cily  to  keep  every  street  safe  for  travel  throughout 
its  entire  width,  regardless  of  its  location,  amount  of  travd, 
and  all  other  circumstances." 

^  We  refer  to  this  case  for  the  special  reason  that  the  Iowa 
court  is  sometimes  cited  as  holding  to  the  contrary  doctrine; 
namely,  that  the  entire  width  of  the  street  must  be  main- 
tained in  a  reasonably  safe  condition.  Where  such  expres- 
sions are  found  in  the  cases  from  the  Iowa  court,  the  facts 
were  such  as  required  the  whole  width  of  the  street  to  be 
kept  in  safe  condition.  The  following  cases  make  this  dear. 
namely :  Crystal  v.  Des  Moines,  65  Iowa,  502,  22  N.  W.  646 ; 
Stafford  v.  City  of  Oskaloosa,  64  Iowa,  251,  20  N.  W.  174. 
In  a  very  recent  case  (1907)  decided  by  the  appellate  court 
of  Indiana,  in  speaking  upon  this  subject  it  is  said:  ''A 
municipal  corporation  is  bound  to  keep  its  streets  and  side- 
walks reasonably  safe  and  convenient  for  public  travel  either 
by  day  or  by  night ;  but  when  the  municipality  has  prepared 
and  maintained  a  way  of  sufficient  width,  smooth  and  con- 
venient for  travel,  its  duty  in  this  respect  has  been  accom- 
plished." 

It  19  not  necessary  to  quote  further  from  the  decided  cases, 
and  from  among  the  numerous  cases  that  might  be  cited  we 
shall  refer  only  to  the  following :  City  of  Austin  v.  Ritas,  72 
Tex.  891,  9  S.  W.  884 ;  Goeltz  v.  Town  of  Ashland,  75  Wa 
642,  44  N.  W.  770;  MarshaU  v.  Ipswich,  110  Ma&  522; 
City  of  Hannibal  v.  Campbell,  86  Fed.  297,  30  C.  C.  A.  63; 
Tasker  v.  Farmingdale,  85  Me.  523,  27  AtL  464;  Craig  v. 
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(Sty  of  Sedalia,  63  Mo.  417 ;  City  of  Guthrie  v.  Swan,  3  OkL 
116,  41  Pae.  84. 

The  general  doctrine  that  may  be  deduced  from  the  cases 
that  have  considered  and  passed  upon  facts  such  as  those  in 
the  case  at  bar  may  be  stated  as  follows:  That  in  opening 
a  street  for  travel,  whatever  may  be  its  nominal  or  platted 
width,  it  is  primarily  a  matter  within  the  discretion  of  the 
city  to  say  whether  it  will  prepare  the  whole  or  only  a  por- 
tion of  the  width  of  the  street  for  travel ;  that  in  the  business 
portions  of  the  city,  or  where  travel  and  the  convenience  of 
the  public  require  it,  the  whole  width  of  the  street  must 
generally  be  made  and  maintained  passable  and  in  a  reason- 
ably  safe  condition ;  that  where  the  whole  width  of  the  street 
has  been  prepared  and  opened  for  travel,  whether  primarily 
necessary  or  not,  the  city  must  thereafter  maintain  the  whole 
^^  street  in  a  reasonably  safe  condition  throughout  its  entire 
width;  that  in  some  places,  and  especially  in  the  outlying 
portions  of  the  city,  it  may  ordinarily  determine  what  por- 
tions of  the  streets  it  will  prepare  for  travel,  and  in  such 
places  it  need  only  maintain  that  portion  which  is  opened  and 
set  apart  for  travel  in  a  reasonably  safe  condition;  that 
whether  the  city  has  prepared  a  suflScient  width  for  passage 
to  resiwnd  to  the  needs  of  the  public  may  be  a  question  of 
fact  for  the  jury,  and  as  to  whether  the  streets  are  main- 
tained in  a  reasonably  safe  condition  for  travel   (whether 
throughout   their  entire   w^idth  where   the   whole   width   is 
opened,  or  over  that  portion  which  is  opened  and  prepared 
for  travel)   is  always  a  question  of  fact  to  be  determined  by 
the  jury  from  all  the  facts  and  circumstances  in  the  particular 
case.    If  it  is  made  to  appear,  therefore,  that  the  street  is 
not  one  that  has  been  prepared  for  travel  throughout  its 
entire  width,  or  the  particular  place  in  question  is  one  where 
this  has  not  been  done,  the  court  should  instruct  the  jury 
specially  with  regard  to  the  duty  of  the  city  in  this  regard; 
and  if  the  question  arises  as  to  whether  the  city  has  prepared 
a  sufficient  width  for  travel  where  less  than  the  whole  width 
has  been  prepared,  the  jury  should  be  required  to  find  from 
all  the  facts  and  circumstances  whether  or  not  the  space  pre- 
pared by  the  city  was  reasonably  sufficient,  and  in  case  the 
claim  is  made  that  the  space  prepared  is  insufficient,  it  seems 
to  us  this  should  be  alleged  in  the  complaint  as  one  of  the 
grounds  of  negligence,  so  that  the  city  may  be  prepared  to 
meet  it  at  the  trial.    It  seems  to  us  no  other  rule  is  either 
practical  or  reasonable.    The  streets  in  this  city,  as  disclosed 
by  this  record,  are  one  hundred  and  thirty-two  feet  from  lot 
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line  to  lot  line,  a  portion  of  which  is  nsnally  set  apart  for 
sidewalks.  At  the  place  where  the  accident  in  question  oc- 
curred th»e  were  no  sidewalks.  If  the  theory  of  respondent 
is  to  prevail,  and  as  it  might  have  heen  assumed  by  the  jury 
from  the  instruction,  then  the  city  would  be  compelled  to 
maintain  all  of  its  wide  streets  throughout  their  entire  widtk 
in  a  reasonably  safe  condition  at  all  times  and  under  all  cir- 
cumstances. Any  person  might  then  at  will  go  or  drive  any- 
where between  the  lot  ®^  lines  either  by  day  or  night,  and  if 
he  encounters  an  obstacle,  whether  nattural  or  artificial,  and  is 
injured  thereby,  the  city  must  respond  in  damages  if  the  jury 
find  that  the  street  was  not  reasonably  safe  with  the  obstmo- 
tion  in  it  If,  therefore,  a  person  may  drive  anywhere  and 
may  presume  the  whole  width  of  the  street  to  be  safe,  how  can 
a  jury  escape  the  conclusion  that  any  obstruction  anywhere 
makes  the  street  unsafe?  In  this  case  we  think  the  court,  in 
substance  at  least,  should  have  instructed  the  jury  as  requested 
by  the  city  in  its  twelfth  request.  The  refusal  to  do  this,  and 
especially  in  connection  with  instruction  10  given  by  the  court 
was  prejudicial  error.  We  think,  further,  that  the  facts  in 
this  case  are  such  that  the  court  should  have  instructed  the 
jury  that  it  was  the  duty  of  respondent  to  pursue  the  traveled 
portion  of  the  street,  or  that  part  which  was  worked  and 
prepared  by  the  city  for  travel^  and  that  if  he  departed  there- 
from intentionally  or  heedlessly,  or  for  his  own  convenience, 
or  for  other  reasons  dependent  upon  his  own  volition,  he 
assumed  the  risk  in  doing  so.  It  is  not  the  law  that  a  per- 
son driving  on  the  streets  in  all  parts  of  the  city  may  at  will 
depart  from  the  traveled  track  either  by  day  or  night,  and 
if  he  encounters  a  natural  or  artificial  obstruction  and  suffers 
injury,  that  he  may  recover  damages  from  the  city:  Tasker 
V.  Farmingdale,  85  Me.  523,  27  Atl.  464 ;  Goeltz  v.  Town  of 
Ashland,  75  Wis.  642,  44  N.  W.  770;  Marshall  v.  Ipswiek 
110  Mass.  522;  Barnes  v.  Ghioopee,  138  Mass.  67,  52  Adl 
Ben.  259. 

The  contention  that  this  court  has  held  to  the  contraTj 
on  any  one  or  more  of  the  foregoing  propositions  cannot  be 
sustained.  These  questions  were  not  involved  nor  discussed 
in  the  cases  cited  by  counsel,  namely:  Tucker  v.  Salt  Lake 
City,  10  Utah,  173,  37  Pac.  261;  Scott  v.  Provo  City,  14 
Utah,  31,  45  Pac.  1005;  and  Naylor  v.  Salt  Lake  City,  9 
Utah,  491,  35  Pac.  509.  The  first  two  cases  were  cases  of  de- 
fective sidewalks,  and  the  court,  in  speaking  of  the  width  to 
be  maintained,  of  course  referred  to  the  siiewalks  which  had 
been  opened  for  travel  throughout  the  whole  width  thereof 
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and  for  that  reason  ought  to  have  been  maintained  for  that 
®*  width.  The  last  ease  was  one  where  an  artificial  obstruc- 
tion was  placed  in  the  traveled  portion  of  the  street  without 
any  guards  or  signals  to  warn  persons  thereof.  So  far  as  we 
know,  this  court  has  never  passed  upon  the  direct  questions 
presented  in  this  case.  As  we  have  pointed  out,  the  question 
of  the  lack  of  lights  and  barriers  was  raised  in  the  complaint. 
In  submitting  the  case  to  the  jury  the  court  did  not  say  any- 
thing about  these  matters,  but  from  what  was  said  in  the 
general  charge  which  we  have  copied  the  jury  may  well  have 
inferred  that  the  city  was  negligent  in  not  putting  up  a  bar- 
rier along  the  bank  referred  to,  or  in  not  placing  a  signal 
light  as  a  warning  to  travelers,  and  that  for  that  reason,  if 
for  no  other,  they  may  have  found  the  street  was  not  in  a 
reasonably  safe  condition.  In  this  regard  the  charge  was 
again  too  general.  In  view  that  the  case  will  have  to  be  sent 
back  for  a  new  trial ,  it  is  perhaps  not  improper  for  us  to  in- 
dicate our  views  with  regard  to  these  issues  for  the  guidance 
of  the  court  on  the  second  trial.  As  a  general  rule,  the  city 
is  not  required  to  put  barriers  to  prevent  travelers  from 
driving  off  the  traveled  portions  of  the  streets.  Barriers  are 
not  required  for  this  purpose.  They  are  generally  required 
only  where  an  obstruction  or  excavation  is  placed  or  made 
in  the  traveled  part  of  the  street,  or  where  the  excavation 
or  dangerous  declivity  is  so  near  the  traveled  part  of  the 
street  that  it  makes  it  a  dangerous  place  to  pass  over.  In 
other  words,  barriers  are  intended  to  make  the  passageway 
safe,  and  not  to  mark  or  define  its  limits  so  as  to  warn 
travelers  not  to  drive  outside  of  them.  This  is  well  illustrated 
by  the  following  cases:  Barnes  v.  Chicopee,  138  Mass.  67,  52 
Am.  Rep.  259;  City  of  Hannibal  v.  Campbell,  86  Fed.  297, 
30  C.  C.  A.  63 ;  McHugh  v.  St.  Paul,  67  Minn.  441,  70  N. 
Vr.  5;  Tasker  v.  Farmingdale,  85  Me.  523,  27  Atl.  464; 
Marshall  v.  Ipswich,  110  Mass.  522;  Goeltz  v.  Town  of  Ash- 
land, 75  Wis.  642,  44  N.  W.  770.  If  the  city,  therefore, 
opens  and  prepares  only  a  part  of  the  street  for  use,  and  the 
remaining  portion  is  rough  or  has  obstructions  upon  it,  it  is 
not,  as  a  general  rule,  the  duty  of  the  city  to  mark  the  limits 
of  the  traveled  portion,  or  to  place  signals  at  or  near  such 
®*  obstructions  to  warn  travelers.  It  is  the  duty  of  the  trav- 
eler to  remain  within  the  wrought  and  traveled  portion  of  the 
street,  and  if  that  portion  is  not  reasonably  sufficient  for  pub- 
lic use,  he  may  complain  upon  the  ground  as  we  have  pointed 
out  above.  In  this  regard  it  may  be  said  that,  where  a  city 
maintains  a  street  upon  two  levels,  one  considerably  higher 
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than  ihe  other,  and  the  two  are  divided  1^  an  abrupt 
and  both  levels  are  opened  for  travel,  then  it  may  be  in- 
cumbent upon  the  city  to  place  a  barrier  along  the  npper 
level  to  prevent  accidents  in  driving  over  the  edge.  But  this, 
again,  is  simply  for  the  purpose  of  making  the  driveway 
reasonably  safe,  and  is  well  illustrated  in  the  case  of  Prideaux 
V.  City  of  Mineral  Point,  43  Wis.  513,  28  Am.  Bep.  558. 
In  cases,  therefore,  where  a  cily  prepares  only  a  portion 
of  the  street,  it  may  be  a  question  of  fact  as  to  wheth^ 
the  portion  opened  for  travel  is  reasonably  suflScient.  As 
to  whether  it  is  reasonably  safe  in  view  of  all  the  surround- 
ing circumstances  is  always  a  question  of  fact.  The  jury, 
therefore,  should  be  instructed  with  regard  to  the  duty  of  the 
city  in  opening  and  preparing  its  streets,  and  when  and  for 
what  purposes  barriers  are  required,  and  if,  in  view  of  all 
the  circumstances,  the  street  was  not  reasonably  safe  without 
barriers,  and  the  jury  so  find,  then  the  city  would  be  liable. 
The  jury  should  be  distinctly  told  that  it  is  not  ordinarily  the 
duty  of  the  city  to  place  lights  or  warning  signals,  or  to 
put  up  barriers  along  the  margins  of  its  streets,  or  to  mark 
*  or  define  the  wrought  or  traveled  portions  of  them,  and  that 
these  are  required  only  to  point  out  obstructions  or  excava- 
tions in  the  traveled  part  of  the  street,  or  where  the  whole 
street  is  opened,  to  point  out  where  they  are,  so  that  they  may 
be  avoided,  and  further,  that  if  there  be  an  excavation  in  the 
margin  of  the  street,  or  so  near  it  that  it  may  be  dangerous 
to  anyone  using  the  street,  then  that  in  all  such  cases  barriers 
or  signals  reasonably  sufScient  to  point  out  the  danger  or  to 
keep  one  from  driving  over  the  one  or  falling  into  the  other 
are  usually  required.  In  view  of  the  whole  record  we  are  not 
clear  as  to  whether  respondent  contends  that  the  city  was 
negligent  in  not  lighting  the  street  properly,  or  •*  only  in 
not  having  a  light  as  a  signal  of  warning  at  the  embank- 
ment. As  to  the  duty  of  the  city  to  light  its  streets  generally 
it  may  be  said  that  ho  such  duty  exists  at  conmion  law. 
Unless  the  duty  is  imposed  by  statute  or  by  the  city's  charter, 
the  failure  to  put  up  and  maintain  lights  in  the  streets  gen- 
erally is  not  negligence:  Mitchell  v.  Tell  City  (Ind.  App.}^ 
81  N.  E.  594;  McHugh  v.  St.  Paul,  67  Mmn.  441,  70  N.  W.  5. 
and  cases  there  cited.  The  absence  of  lights  may,  however, 
be  important  upon  the  question  of  contributory  negligence. 
To  what  extent  a  city  may  he  required  to  maintain  lights  in 
its  streets  generally  in  case  it  voluntarily  assumes  the  duty 
to  light  them  is  a  question  not  now  involved,  and  we  express 
no  opinion  upon  it.    As  to  when  and  under  what  circum* 
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stances  a  citj  must  put  up  and  maintain  signal  lights  we  have 
already  discussed. 

Upon  the  other  assignments  respecting  the  refusal  of  the 
court  to  give  the  other  requests  offered  by  the  city  we  are  of 
the  opinion  that  those  were  suflSciently  covered  by  the  court's 
general  instructions.  We  remark,  however,  for  the  benefit 
of  counsel,  that  about  all  the  requests  offered  uniformly  ended 
with  the  request  to  find  for  the  city.  It  does  not  necessarily 
follow  that  because  an  instruction  states  the  law  fully  and 
correctly  upon  one  issue  the  jury  should  therefore  find  gen- 
erally for  the  plaintiff  or  the  defendant  as  the  case  may  be. 
The  jury  should  be  told  what  their  findings  should  be  upon 
that  issue  only  unless  the  particular  issue  is  decisive  of  the 
whole  case.  Trial  courts  very  often  must  refuse,  and  this 
court  is  compelled  to  sustain  the  refusal,  to  give  correct  state- 
ments of  the  law  simply  because  they  end  by  directing  the 
jury  to  determine  the  whole  case  upon  the  one  request. 
Nearly  all  of  appellant's  requests,  ten  or  twelve  in  number,, 
end  in  this  way,  and  the  court  did  not  err  in  refusing  them 
for  that  reason,  if  for  no  other. 

The  contention  that  the  court  erred  in  not  permitting  wit- 
nesses for  the  city  to  testify  directly  that  the  driveway  at 
the  place  of  the  accident  was  sufficient  for  public  travel  is 
not  tenable.  All  these  questions  called  for  the  witnesses' 
conclusions  merely.  The  reasonable  sufficiency  of  the  street 
®*  is  the  ultimate  fact  to  be  found  by  the  jury,  and  it  must 
be  found  from  the  evidence  with  respect  to  the  location  of 
the  street,  the  number  of  persons  who  have  occasion  to  use  it, 
the  surrounding  circumstances,  and  all  the  conditions  bearing 
npon  this  question.  Moreover,  if  a  street  were  in  fact  insuffi- 
cient for  the  public  needs,  but  if  no  one  else  were  attempting 
to  use  it  at  the  time  of  the  accident,  and  there  was  ample 
room  for  the  wagon  or  carriage  to  pass,  it  may  well  be  that 
the  person  who  complains  may  not  have  any  cause  for  com- 
plaint upon  that  ground.  The  question  is.  Was  the  street 
sufficient  for  the  purposes  of  the  plaintiff  at  the  time  of  the 
accident?  If  it  was,  then  it  was  not  material  whether  the 
street  was  opened  and  worked  sufficiently  wide  to  meet  all 
public  requirements  or  not.  If  it  was  of  sufficient  width 
and  reasonably  safe  within  that  width  to  permit  the  plain- 
tiff to  pass  over  it  at  the  time,  and  he  departed  from  the 
traveled  part  without  cause  for  doing  so,  he  cannot  complain 
that  the  street  was  not  worked  to  a  wider  extent  upon  the 
sole  ground  that  others  at  other  times  may  have  required  or 
might  require  more  space  in  passing  over  it    The  defect,  if 
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any  there  be  in  this  regard,  under  all  such  circxunstanoeB, 
would  not  cause  nor  directly  contribute  to  the  injury,  and 
therefore  the  person  injured  may  not  complain,  although 
others  might  have  cause  to  complain  under  differait  drcum- 
stances. 

From  what  has  been  said,  it  follows  that  the  judgment 
should  be,  and  it  accordingly  is,  reversed,  with  directions  to 
the  district  court  to  grant  a  new  trial.    Costs  to  appeUant 

McCarty,  C.  J.,  and  Straup,  J.,  concur. 


A  City  is  not  Bound  to  Keep  in  Repair  a  country  road  in  a  ap&rselT 
settled  portion  of  its  territorial  limits  for  its  entire  width,  but  only 
to  an  extent  sufficient  to  aeeommodate  travel:  -Monongahela  City  ▼. 
Fischer,  111  Pa.  9,  56  Am.  Bep.  241.  A  town  need  not  keep  all  parts 
of  a  country  highway  leading  out  of  the  village,  though  within  its 
limits,  in  a  safe  condition  for  public  travel,  and  if  a  portion  of  the 
width  of  the  road  is  kept  in  smooth  condition  and  safe  and  convenient 
for  travel,  the  city  discharges  its  duty.  If  a  traveler,  without  neces- 
sity or  for  his  own  pleasure  or  convenience,  deviates  from  the  amooth 
traveled  track,  and  in  so  doing  meets  with  an  accident  for  some  cause 
outside  of  such  track,  the  city  is  not  liable  for  the  resulting  damages: 
Nelson  v.  City  of  Spokane,  45  Wash.  31,  112  Am.  St.  Bep.  881. 

The  Duty  and  Liability  of  a  City  in  Respect  to  Lighting  its  streets 
are  discussed  in  the  note  to  Dudley  v.  City  of  Flemingsburg,  103  Am. 
St.  Bep.  272;  Fischer  v.  City  of  St.  Louis,  189  Mo.  567,  107  Am.  St. 
Bep.  380.  It  is  said  that  a  city  is  ordinarily  under  no  legal  obligation 
to  light  its  streets:  White  v.  City  of  New  Bern,  146  N.  C.  447,  125 
Am.  St.  Bep.  476;  Spillane  v.  Fitchburg,  177  Masa.  87,  83  AnL  St.  Bep. 
262. 

The  Liability  of  Munidpaiities  for  injuries  received  from  defeetive 
or  dangerous  streets  is  the  subject  of  a  note  to  Dudley  t.  City  of 
Flemingsburg,  103  Am.  St.  Bep.  257. 


IN  RE  POPPLETON'S  ESTATE. 

[34  UUh,  285,  97  Pac.  138.] 

WILLS — OlTlng  Words  Their  Teclmlcal  Sense.— The  atatatoir 
rule  that  technical  words  in  a  will  are  to  be  taken  in  their  tecknieal 
sense  is  but  declaratory  of  the  common  law,  and  is  a  rule  of  eoa- 
struction  merely,     (p.  846.) 

WILLS. — The  Bnle  that  a  WIU  la  to  be  Construed  According 
to  the  Intention  of  the  testator  controls  all  other  rules  of  construe- 
tion;  his  intention  is  the  ultimate  object  to  be  kept  in  mind  to  whiek 

all  rules  of  interpretation  must  yield,     (p.  846.) 

WILLS. — ^Bulea  of  Oonstraction  are  to  be  Resorted  to  as  Mere 
Aids  or  guides  for  the  purpose  of  ascertaining  the  real  intention  of 
the  testator,     (p.  846.) 

WrLL&— The  Intention  of  a  TesUtor  is  to  be  Aacertminad,  if 

possible,  from  the  language  used  in  the  will,  and  if  the  meaning  of 
the  words  is  clear,  a  resort  to  rules  of  construction  is  neither  neeea- 
sary  nor  permissible,     (p.  846.) 
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wnJi8 — Ooii8tnictloiir--Be80rt  to  Sviroimdliig  Oircomstanoes. — 
"Where  the  meaning  of  a  word  or  phrase  employed  bj  a  testator  is 
not  elear,  and  it  may  be  given  either  of  two  or  more  meanings  when 
read  in  the  light  of  the  whole  instmment,  courts  not  only  may  be 
but  are  required  to  look  at  the  condition  and  circumstances  surround- 
ing him  at  the  time  the  Will  was  made,  and  in  the  light  of  these 
determine  his  true  intention,     (p.  846.) 

WnJiS— Meaning  of  "Many  Again.**— If  a  Man  Who  Beeves 
in  Polygamy  makes  a  devise  to  his  polygamous  wife,  the  property  to 
be  held  bj  her  for  the  support  of  herself  and  his  children  by  her,  with 
the  provision  that  in  the  event  of  her  "marrying  again"  the  gift 
shall  become  void  as  to  her,  and  the  property  go  to  the  children,  the 
words  "marrying  again"  do  not  exclude  a  polygamoua  marriage,  (p. 
848.) 

J.  G.  Walters,  for  the  appellant. 

Nebekcr,  Hart  &  Nebeker,  for  the  respondent. 

**•  PRICK,  J.  This  is  an  appeal  from  an  order  or  judg- 
ment of  distribution  entered  by  the  district  court  of  Cache 
county  in  a  probate  proceeding. 

The  facts  involved  are  substantially  as  follows:  On  the 
eighth  day  of  August,  1883,  one  William  Poppleton,  then  a 
resident  of  Cache  county,  Utah,  made  his  last  will  and  testa- 
nient  in  due  form,  by  which  he  disposed  of  his  real  and  per- 
sonal property.  The  provisions  of  the  will,  so  far  as  ma- 
terial to  the  questions  involved  in  this  appeal,  are  the  follow- 
ing: 

'*I  will  and  bequeath  to  my  wife  Annie  Poppleton  the  fol- 
lowing *®^  parcel  of  land,  to  wit:  [Describing  it.]  It  is  my 
will  that  the  above-named  real  estate  shall  descend  to  my 
wife  Annie  at  my  death,  to  have  and  to  hold  in  her  own  right 
and  dispose  of  the  same  at  her  pleasure. 

**I  will  and  bequeath  to  Leah  Perks  all  of  that  parcel  of 
land  situated  as  follows:  [Describing  it.]  The  conditions 
of  this  bequest  are  that  the  said  Leah  Perks  shall  be  the 
sole  owner  in  her  own  right  of  the  property  described  above 
to  be  held  by  her  for  her  support  and  the  support  of  my 
children  by  her;  but  in  the  event  of  the  said  Leah  Perks  mar- 
rying again  this  bequest  shall  become  null  and  void  and  the 
right  of  ownership  shall  revert  to  her  children  by  me  and 
be  divided  in  equal  shares  amongst  them,  when  the  youngest 
child  of  hers  by  me  shall  have  attained  its  majority — never- 
theless if  the  said  Leah  Perks  does  marry  again  it  is  my  will 
that  she  shall  retain  the  house  in  which  she  lives  and  ten  (10) 
acres  of  land,  on  a  part  of  which  the  house  stands,  with  all  the 
appurtenances  thereto  to  have  and  own  for  the  term  of  her 
natural  life  but  at  her  death  it  shall  go  to  her  children  by 
me. 
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A  provision  in  the  same  lan^age  follows  the  bequest  in 
favor  of  Leah  Perks,  which  is  made  in  favor  of  Maiy  Ann 
Jeffs,  by  which  certain  property  is  devised  to  her  upon  the 
same  conditions  as  those  imposed  upon  the  beqn«t  made  in 
favor  of  Leah  Perks.    The  testator  died  on  or  about  An^nost 
17,  1883.    The  will,  for  some  reason,  was  not  admitted  to 
probate  until  May  19,  1888,  at  which  time  it  was  duly  estab- 
lished, and  letters  testamentary  issued  to  one  of  the  exeeutois 
named  in  the  will.    No  distribution  of  the  estate  seems  to 
have  been  asked  for  or  made  until  January  11,  1907,  when 
Leah  Perks,  the  appellant,  as  one  of  the  beneficiaries  under 
the  will,  filed  a  petition  asking  for  distribution  of  the  estate 
in  accordance  with  the  provisions  of  the  will.    In  her  i>rti- 
tion,  among  other  things,  she  set  forth  the  provisions  of  the 
will  as  they  affected  her,  and,  in  connection  therewith,  alleged 
that  she  had  not  married  since  the  death  of  the  testator,  and 
was  entitled  to  ha^ve  her  distributive  share  set  apart  to  her. 
The  executor  of  the  will  filed  an  answer  to  this  petition  in 
*•*  which  he,  in  effect,  denied  that  the  petitioner  had  not 
married  again.     He  also  filed  a  petition  praying  for  distribu- 
tion of  the  estate,  but  asked  for  distribution  in  some  respeets 
different  from  that  prayed  for  by  Leah  Perks.     The  petition 
of  the  executor  was  joined  in,  and,  in  some  respects,  supple- 
mented by  some  of  the  assignees  of  certain  devisees  under  the 
will;  and  they  affirmatively  alleged  that  Leah  Paries   had 
married  again  since  the  death  of  the  testator,  and  that,  there- 
fore, she  was  not  entitled  to  the  full  share  bequeathed  to  her 
in  the  will,  but  to  that  part  only  which  was  bequeathed  to 
her  in  the  event  that  she  married  again.    Upon  these  issues 
a  hearing  was  had  to  the  court,  who  made  findings  of  fact 
and  conclusions  of  law.     The  findings  of  fact  and  conclusions 
of  law,  so  far  as  material,  are  as  follows:  "That,   by  the 
terras  and  provisions  of  the  last  will  and  testament  of  said 
decedent,  it  is  provided:    [Setting  forth  the  terms  of  the 
will  in  the  language  hereinbefore  stated.]     That  at  the  time 
of  the  making  of  said  will,  and  at  the  time  of  the  death 
of  said  decedent,  the  said  Leah  Perks,  otherwise  known  as 
Leah  Perks  Poppleton,  was  the  plural  or  polygamous  wife 
of  the  said  decedent;  that  both  the  decedent  and  said  Leah 
Perks  Poppleton  were  members  of  the  Church  of  Jesus  Christ 
of  Latter-Day  Saints,  and  believed  in  the  teachings,  doctrines, 
and  practices  existing  at  said  time  in  said  church,  which  at 
said  time  included  the  doctrine  of  polygamy  or  plurality  of 
wives;  that  the  children  hereinafter  in  this  paragraph  men- 
tioned are  the  children  of  the  said  decedent  and  said  Leah 
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Perks  Poppleton,  and  are  the  fniits  of  the  said  plural  op 
polygamous  marriage  between  said  decedent  and  said  Leah 
Perks  Poppleton,  and  the  following  are  the  names  and  resi- 
dences of  said  children,  the  youngest  of  which  has  long  since 
attained  his  majority,  to  wit :  Rachael  P.  Robinson,  Edwin  P. 
Poppleton,  Albert  L.  Poppleton,  Louisa  P.  Nielsen,  and 
Katie  P.  Larsen,  deceased.  That  after  the  death  of  the  said 
decedent,  and  prior  to  the  first  day  of  October,  1889,  the  said 
Leah  Perks  Poppleton  entered  into  another  plural  or  polyg- 
jimous  marriage  with  one  Crabtree,  and  that  she  has  never 
been  legally  married  to  any  person  since  the  date  of  *®*  the 
death  of  William  Poppleton,  deceased.  That  said  Leah 
Perks  Poppleton  has  married  again  within  the  meaning  of 
that  expression  as  used  by  the  decedent  in  connection  with 
the  devise  to  the  said  LeaJi  Perks,  otherwise  known  as  Leah 
Perks  Poppleton,  and  that  the  children  of  the  said  Leah 
Perks  Poppleton  and  their  grantees  are  entitled  to  the  prem- 
ises so  devised  or  intended  to  be  devised  to  the  said  Leah 
Perks  Poppleton,  except  that  the  said  Leah  Perks  Poppleton 
IB  entitled  to  retain  the  house  in  which  she  lives,  as  referred 
to  in  said  will,  and  ten  acres  of  land,  on  a  part  of  which  the 
house  stands,  with  all  the  appurtenances  thereto,  to  have  and 
to  hold  for  the  term  of  her  natural  life,  and  at  her  death  to 
go  to  her  children  by  the  said  decedent  as  hereinbefore  named 
in  the  said  findings  of  fact,  and  to  their  grantees,  as  provided 
in  said  will.''  Upon  these  findings  and  conclusions  the  court 
entered  judgment  awarding  to  Leah  Perks  that  portion  or 
share  which  she  was  given  under  the  will  in  case  she  mar- 
ried again,  and  assigned  the  other  parts  to  her  children  by 
the  deceasel,  or  to  their  assigns.  From  this  judgment  Leah 
Perks  appeals. 

In  his  brief  counsel  for  appellant  states  his  contention 
thus:  **  Appellant  contends  that  the  word  *  marriage'  is  a 
technical  word,  and  has  a  well-defined  legal  meaning,  and 
that,  as  used  in  the  will,  is  capable  of  but  one  construction  or 
interpretation. ' '  He  further  contends  that  the  terms  *  *  marry ' ' 
and  ^'marriage"  have  so  often  been  defined  in  the  adjudi- 
cated cases  that  they  have  acquired  a  fixed  legal  meaning. 
From  this  he  concludes  that  it  necessarily  follows  that,  when 
the  testator  imposed  the  condition  in  his  will  by  which  Leah 
Perks  should  be  devested  of  a  certain  part  of  the  property 
bequeathed  to  her  in  the  event  that  she  married  again,  the 
testator  referred  to  and  intended  a  marriage  as  the  term  is 
technically  understood  and  applied.  That  is,  by  "marrying 
again"  the  testator  meant  that  relation  which  a  single  man 
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and  a  single  woman  assume  toward  each  other  by  entering 
into  the  marriage  relation;  and  that  he  did  not  mean,  and 
cannot  be  held  to  have  meant,  any  other  relation,  although 
sach  other  relation  be  called  a  marriage.  In  other  words,  the 
'^  marriage  intended  by  the  testator,  he  contends,  was  one 
the  law  permitted,  and  none  other.  In  support  of  fajs  conten- 
tion he  cites  section  2777,  Compiled  Laws  of  1907,  which  pro- 
vides: '' Technical  words  in  a  will  are  to  be  taken  in  their 
technical  sense  unless  the  context  clearly  indicates  a  eontraiy 
intention."  This  section,  however,  is  but  declaratory  of  the 
rule  prevailing  at  common  law,  and  is  a  rule  of  construction 
merely.  Section  2767,  Compiled  Laws  of  1907,  provides: 
''A  will  is  to  be  construed  according  to  the  intention  of  the 
testator."  This  section  controls  all  other  sections  in  which 
rules  of  construction  are  given,  in  that  no  rule  provided  for  is 
to  be  given  force  and  effect  except  for  the  purpose  of  ascer- 
taining the  real  intention  of  the  testator  as  expressed  by  him. 
This  is  the  ultimate  object  to  be  kept  in  mind  and  to  which 
all  rules  must  yield.  Rules  of  construction,  therefore,  are 
to  be  resorted  to  as  mere  aids  or  guides  for  the  purpose  of  at- 
taining the  ultimate  object — ^namely,  the  real  intention  of  the 
testator.  This  intention  is  to  be  ascertained  from  the  lan- 
guage used  by  the  testator  in  the  will.  If  the  meaning  is 
clear  from  the  words  used,  a  resort  to  rules  of  construction  is 
neither  necessary  nor  permissible.  Where,  however,  the 
meaning  of  a  word  or  phrase  employed  by  the  testator  is  not 
clear,  and  may  be  given  either  one  of  two  or  more  meanings 
when  read  in  the  light  of  the  whole  instrument,  the  courts 
not  only  may,  but  are  required  to,  look  to  the  condition  and 
circumstances  surrounding  the  testator  at  the  time  the  will 
was  made,  and  in  the  light  of  these  determine  his  true  in- 
tention. Our  duty,  therefore,  is  to  ascertain  this  intention. 
The  elements  which  govern  in  ascertaining  the  intention  of 
the  testator  are  well  illustrated  in  the  following  cases.  In 
Kelley's  Estate,  193  Pa.  58,  44  Ati.  292,  Mr.  Justice  Dean 
states  the  law  as  follows:  ''There  is  no  technical  rule  of  con- 
struction which  defeats  the  intent  of  the  testator,  if  that  in- 
tent be  manifested  by  his  words."  In  Adams  v.  First  Baptist 
Church,  148  Mich.  140,  111  N.  W.  757,  11  L.  R.  A,,  N.  S.,  509, 
12  Ann.  Cas.  224,  the  reporter  in  an  exhaustive  note  to  that 
case,  at  page  515  of  11  L.  B.  A.,  N.  S.,  deduces  the  controlling 
^^  elements  in  this  regard  from  a  large  number  of  English 
and  American  eases  to  be  as  follows:  ''In  settling  the  meaning 
and  effect  of  any  provision  in  a  last  will  and  testament,  the 
determining  factor  is  the  intention  of  the  testator,  and  that 
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intention  is  ascertained  not  alone  from  the  provision  itself, 
but  from  a  scrutiny  of  the  entire  instrument  of  which  it  is 
a  part,  and  in  the  light  of  the  conditions  and  circumstances 
in  which  the  instrument  came  into  existence.  These  rules  of 
construction  are  of  universal  application  throughout  the 
United  States  and  Great  Britain." 

In  Clarke  v.  Boorman's  Exrs.,  18  Wall.  (U.  S.)  493,  21 
li.  ed.  904,  Mr.  Justice  Miller,  after  referring  to  the  various 
technical  rules  of  construction,  proceeds  as  follows:  **To  these 
considerations  it  is  to  be  added  that  of  all  legal  instruments 
-wills  are  the  most  inartificial,  the  least  to  be  governed  in  their 
construction  by  the  settled  use  of  technical  terms ;  the  will  it- 
self being  often  the  production  of  peisons  not  only  ignorant  of 
law,  but  of  the  correct  use  of  the  language  in  which  it  is  writ- 
ten. Under  this  state  of  the  science  of  the  law,  as  applicable  to 
the  construction  of  wiUs,  it  may  well  be  doubted  if  any  other 
source  of  enlightenment  in  the  construction  of  a  will  is  of 
much  assistance  than  the  application  of  natural  reason  to  the 
language  of  the  instrument  under  the  light  which  may  be 
thrown  upon  the  intent  of  the  testator  by  the  extrinsic  cir- 
cumstances surrounding  its  execution,  and  connecting  the 
parties  and  the  property  devised  with  the  testator  and  with 
the  instrument  itself." 

In  Goebel  v.  Wolf,  113  N.  T.  412,  10  Am.  St.  Eep.  464,  21 
N.  E.  389,  Mr.  Justice  Andrews,  after  stating  the  technical 
rules  of  construction,  concludes  as  follows:  ''But  the  rule 
invoked,  as  Others  of  like  character,  is  subordinate  to  the 
primary  canon  of  construction  that  the  construction  shall  fol- 
low the  intent,  to  be  collected  from  the  whole  will,  and  that 
the  intention  of  the  testator,  so  ascertained,  must  prevail ;  and 
that  general  rules,  adopted  by  the  courts  in  aid  of  the  inter- 
pretation of  wills,  must  give  way  when  on  a  consideration  of 
the  scheme  of  the  will,  or  of  special  clauses  or  provisions,  their 
application  in  the  particular  case  woidd  defeat  the  intention." 

The  following,  among  a  large  number  of  cases  that  could 
be  cited,  further  illustrate  and  sustain  the  texts  quoted  above : 
«o«  Eldrei  v.  Meek,  183  lU.  26,  75  Am.  St.  Rep.  86,  55  N.  E. 
636 ;  Succession  of  Allen,  48  La.  Ann.  1036,  55  Am.  St.  Rep. 
295,  20  South.  193;  Gilliam  v.  Chancellor,  43  Miss.  437,  5 
Am.  Rep.  498;  Ducker  v.  Burnham,  146  111.  9,  37  Am.  St. 
Bep.  135,  34  N.  E.  558 ;  Tilden  v.  Green,  130  N.  Y.  29,  27 
Awl  St  Rep.  487,  28  N.  E.  880,  14  L.  R.  A.  33;  White  v. 
Holland,  92  Ga.  216,  44  Am.  St.  Rep.  87,  18  S.  E.  17; 
Gannaway  v.  Tarpley,  1  CJold.  (Tenn.)  572. 
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Applying  the  rales  as  annoniiced  in  the  foregoing  author- 
ities to  the  particular  provision  of  the  will  in  question,  What 
was  the  intention  of  the  testator f  He  used  the  phrase,  ''but 
in  the  event  of  the  said  Leah  Perks  manning  again,"  and 
provided  that,  in  such  event,  the  particular  bequest  made  for 
her  should  terminate  and  another  be  substituted  therefor. 
If  the  testator  had  been  living  in  and  had  been  practicing  the 
usual  and  customary  domestic  relations  as  they  applied  to 
those  who  accepted  and  practiced  the  monogamic  system  of 
marriage,  then,  no  doubt,  in  using  the  term  ''mariy  again,'* 
it  would  be  reasonable  to  suppose  that  he  meant  a  monogamous 
marriage.  The  testator,  however,  was  disposing  of  his  own 
property,  and  he  could  impose  any  lawful  condition  upon 
any  bequest  that  to  him  seemed  proper.  If  he  thus  be- 
lieved in  a  peculiar  i^stem  of  marriage  and  practiced  that 
system  with  the  very  person  upon  whose  bequest  he  imposed 
the  condition,  it  does  not  follow  that  he  necessarily  referred 
to  a  monogamous  marriage  only.  In  the  absence  of  anything 
else  in  his  will  to  indicate  his  meaning  of  ''marry  again,'' 
that  term  might  refer  to  either  system.  But  in  his  vrill  he 
speaks  of  only  one  woman  as  his  wife.  The  bequests  in  her 
favor  are  absolute  and  unconditional  But  when  he  refers 
to  the  appellant,  he  calls  her  by  name  merely,  and  then  dis- 
closes that  he  has  sustained  certain  relations  to  her  l^  refer- 
ence to  the  children*  of  hers  as  being  his  offspring.  He  also 
refers  to  another  woman  in  the  same  way,  and  impose  the 
same  conditions  upon  the  bequest  made  in  her  favor.  It  thus 
seems  clear  that  it  was  the  intention  of  the  testator  to  make 
provision  for  his  different  families,  and  he  thus  provided  homes 
for  each  one  of  them.  ■*•  In  case,  however,  that  either  one  of 
the  two  women  named  should  enter  into  the  relation  of  mar- 
riage again,  then  the  major  portion  of  the  bequests  gi^en  to 
her  should  terminate  and  go  to  the  children  which  were  the 
issue  of  the  marriage  relation  existing  between  the  testator 
and  the  woman  named  in  the  particular  bequest.  In  view  of 
the  time  at  which  the  will  was  made  and  the  state  of  the 
domestic  relations  then  prevailing  among  many  of  the  sect 
to  which  the  testator  and  both  women  belonged,  it  is  manifest 
that,  in  his  view,  to  ''many  again"  did  not  exclude  a  polyga- 
mous marriage.  From  the  findings  of  the  court  it  is  clear  that 
such  a  marriage,  as  the  testator  viewed  the  relation,  was  quite 
as  moral  and  binding  with  respect  to  the  persons  entering  into 
it  as  any  other  marriage  would  be.  This  is  important  merely 
as  showing  that  in  the  situation  the  testator  was,  and  in  view 
of  his  beliefs,  there  is  no  force  to  the  contention  that  it  nust 
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be  inferred  that  he  meant  no  other  than  a  lawful  marriage. 
"While  a  polygamous  marriage  was  prohibited  in  the  then 
territory  of  Utah  under  act  of  Congress  of  March  22,  1882, 
chapter  47,  22  Stat.  30  (U.  S.  Oomp.  Stats.  1901,  p.  3633), 
amended  by  1  Compiled  Laws  of  1888,  page  110,  section  22, 
still,  according  to  the  testator's  views,  such  a  marriage  was  not 
only  justifiable,  but  was  in  itself  right  and  proper.  It  there- 
fore cannot  be  held  that  he  intended  to  provide  against  a  stat- 
utory marriage  merely,  but  it  seems  reasonably  clear  that  he 
intended  to  provide  against  any  marriage  by  which  some  other 
man  should  sustain  the  relation  of  husband  to  Leah  Perks,  re- 
gardless of  whether  she  became  a  legal  or  a  so-called  plural 
wife.  It  is  the  relation  generally  that  he  was  providing 
against,  and  not  merely  against  the  character  of  the  relation. 
If  the  relation  was  created  at  all  by  reason  of  a  marriage, 
whether  monogamic  or  polygamous,  the  condition  of  the  will 
applied.  If  this  was  the  intention  of  the  testator — ani,  to  our 
minds,  there  is  no  escape  from  the  conclusion — ^it  is  our  duty 
to  follow  such  intention  whether  it  comports  with  our  views  of 
morals  or  propriety  or  not. 

The  beq.uest  in  the  will  in  favor  of  appellant  comes  squarely 
within  section  2795,  Compiled  Laws  of  1907,  which  was  in 
force  ^^  at  the  time  the  will  was  executed,  and  which  pro- 
vides: "A  conditional  disposition  is  one  which  depends  upon 
the  occurrence  of  some  uncertain  event,  by  which  it  is  either 
to  take  effect  or  be  defeated."  The  condition  in  the  will  was 
the  subsequent  marriage  of  appellant.  If  she  married  again, 
it  would  defeat  the  bequeert,  and  another  was  to  be  substi- 
tuted therefor.  The  court,  as  a  conclusion  of  law,  found  that 
the  relation  she  entered  into  with  one  Crabtree  constituted 
a  marriage  such  as  the  testator  intended  to  provide  against, 
and  thus  defeated  the  first  bequest.  We  think  the  court  was 
right  in  so  concluding  in  view  of  all  the  circumstances  and 
the  terms  of  the  will.  From  the  authorities  cited  by  us  it  is 
dear  the  court  committed  no  error  in  admitting  the  evidence 
vehich  is  reflected  in  the  findings  and  upon  which  the  court 
based  his  conclusion  that  the  testator,  by  the  phrase  **  marry 
again,"  under  the  circumstances,  referred  to  a  plural  mar- 
riage. 

We  are  forced  to  the  conclusion,  therefore,  that  the  judg- 
ment is  right,  and  it  accordingly  is  affirmed,  with  costs  to  re- 
spondents. 

McCarty,  C.  J.,  concurs. 

Am.  St  Sep.,  VoL  131—04 
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STRAUP,  J.,  GoncuTring.  I  concnp.  The  decisive  ques- 
tion is:  In  i^hat  sense  did  the  testator  nse  the  term  "many 
again "f  Had  he  simply  used  the  word  "marry,"  I  think  it 
then  could  well  be  said  that  he  intended  to  convey  a  meaning 
in  the  sense  as  such  term  is  generally  understood  and  defined, 
and  hence  it  would  not  include  a  polygamous  marriage.  But 
the  term  ** marry  again"  implies  that  Leah  Perks  had  once 
been  married.  If  she  married  at  a  second  or  another  time, 
the  bequest  was  defeated.  I  think,  therefore,  it  was  proper  to 
inquire  into  her  prior  matrimonial  relation  and  to  ascertaiB 
what  that  was.  Such  relation  appears  to  have  been  a  polyga- 
mous marriage  only.  By  the  use  of  the  term  **many  again/' 
the  testator  necessarily  characterized  such  prior  matrimonial 
relation  a  marriage.  If  he  regarded  such  prior  relation  a 
*®®  marriage,  I  have  every  reason  to  believe  that  he  regarded 
a  second  polygamous  marriage  also  a  marriage,  and  henee 
intended  that  kind  of  a  marriage,  as  well  as  a  legal  or  mon- 
ogamous marriage,  to  defeat  the  bequest. 


In  the  ConMtmetion  of  WilU,  mere  technical  roles  nrast  yield  to  tlte 
obviouB  intent  and  purpose  of  the  testator:  Qannon  ▼.  Albright,  1S3 
Mo.  238,  105  Am.  St.  Bep.  471.  The  cardinal  and  fnndamental  mle  is 
to  ascertain  the  intention  of  the  testator  and  to  give  it  effect:  KemDcr 
▼.  Fort,  219  Pa.  85,  123  Am.  St.  Bep.  623;  Platt  ▼.  Brannan,  34  Colo. 
125,  114  Am.  St.  Bep.  147;  Mueller  ▼.  Buenger,  184  Mo.  458,  105  Am. 
St.  Bep.  541. 

When  the  Intention  of  a  Testator  ii  Doubtful^  courts  maj  resort  to 
the  conditions  and  circumstances  surrounding  him  at  the  time  of  the 
execution  of  the  will:  Pate  ▼.  Bushong,  161  Ind.  533.  100  Am.  St. 
Bep.  287;  White  ▼.  Holland,  92  Ga.  216,  44  Am.  St.  Bep.  87;  note  to 
Ghappell  t.  Missionary  Society  etc.,  50  Am.  St.  Bep.  279. 


BLACKBOCK  COPPER  MINING  AND  MILLING  COM- 

PANY  V.  TINGET. 

[34  Utah,  369,  98  Pac.  180.] 

TAXATION— Dual  Oharacter  of  FranchlsM. — A  franehiae,  for 
purposes  of  taxation,  has  a  dual  nature.  In  one  sense  it  may  be  eon- 
sidered  as  property  valued  and  assessed  as  such,  but  in  another  sense 
as  merely  conferring  a  privilege  upon  the  incorporators  to  tranaaet 
business  as  a  corporate  body,  which  while  of  value  to  them  as  dis- 
tinguished from  the  entity  called  the  corporation,  is  not  property  ia 
the  broadest  sense,     (p.  854.) 

TAXATION— Kinds  and  QaaUties  of  Francblses.— Franchises 
which  merely  eive  the  right  to  be  or  exist  as  a  corporation  are  a«t 
"property"  within  the  constitutional  rules  of  taxation.  In  this  they 
differ  from  franchises  to  operate  street  rail  way  s,  to  maintain  tele- 
phone lines,  or  to  furnish  water  to  the  inhabitants  of  a  city,  which 
franchises  are  property  in  every  sense  of  that  term,  to  be  taxed  ae- 
eording  to  their  actual  value  ascertained  in  the  same  manner  as  the 
T^ue  of  property  generally,     (p.  856.) 
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TAZATIOIT — ^FraneliiseB  and  OorporatioiiB^ — ^The  Utah  eonstitn- 
tion,  in  providing  that  property  shall  be  aBsessed  aeeording  to  ita 
▼alne  and  that  the  word  ''property"  includes  franchises,  regards  fran- 
chises as  partaking  of  a  dual  character,  the  one  as  property  subject 
to  transfer  and  alienation  and  the  other  as  the  mere  right  to  be  or 
exist  as  a  corporation.  The  former  part  of  the  franchise  must  be 
taxed  as  other  property;  the  latter  may  be  subjected  to  a  license  tax. 
(p.  857.) 

CONSTITUTION— Harmoniztng  Different  Parts. — ^In  construing 
A  constitution  it  is  the  duty  of  the  court  to  harmonize  the  different 
parts  and  to  give  each  one  its  proper  effect  so  far  as  possible  under 
the  rules  of  construction,     (p.  856.) 

CONSTITUTION — Consideration  of  Entiro  Xnstnunsnt. — ^In  con- 
struing a  constitutional  provision,  it  is  the  duty  of  the  eourt  to  have 
recourse  to  the  whole  instrument,  if  necessary,  to  ascertain  the  true 
intent  and  meaning  of  the  particular  provision  in  question,     (p.  857  ) 

TAXATION — ^Franchise  or  License  Tax  on  Corporations. — An 

annual  tax  imposed  on  corporations,  graduated  according  to  the  amount 
of  capital  stock,  is  in  the  nature  of  a  license  tax  on  the  privilege  of 
being  and  existing  as  a  corporation.  It  can  be  said  to  be  a  franchise 
tax  in  a  very  limited  sense  merely.  The  statute  imposing  the  tax  is 
valid,  and  does  not  impugn  the  constitutional  rule  that  franchises  are 
property,  and  that  property  must  be  assessed  in  proportion  to  its 
value,     (p.  858.) 

TAXATION — Constitationality  of  Statute  Favored. — ^The  rule 
that  a  statute  must  be  held  constitutional  unless  it  clearly  violates 
some  provision  of  the  constitution  applies  with  especial  force  to  a 
law  which  sets  in  motion  the  power  of  taxation;  unless  it  is  made 
to  appear  beyond  a  reasonable  doubt  that  the  sovereign  power  to 
impose  taxes  in  a  certain  way  is  withheld  from  the  legislature,  the 
law  imposing  a  particular  tax  must  be  upheld,     (pp.  859,  860.) 

TAXATION — ^License  or  Property  Tax. — An  Annual  Tax  Im- 
posed on  CorjMrations,  graduated  according  to  the  amount  of  capital 
stockj  is  not  a  tax  upon  property  within  the  purview  of  the  Utah 
constitution,  and  hence  the  classification,  the  amount  of  the  tax,  and 
the  manner  of  collecting  it  rest  largely,  if  not  entirely,  within  the 
legislative  discretion,     (p.  860.) 

TAXATION — Tax  and  Penalty  as  Lien  npon  Corporate  Prop> 
erty. — ^An  annual  tax  imposed  on  corporations,  graduated  according  to 
the  amount  of  capital  stock,  is  not  unconstitutional  because  both  the 
tsLX  and  jthe  penaltv  in  case  of  default  constitute  a  lien  upon  the 
tangible  property  of  the  corporation,     (p.  861.) 

Lawrence  &  Bobertson  and  Snyder  &  Snyder,  for  the  ap- 
pellant. 

M.  A.  Breeden,  attorney  general,  for  the  respondent. 

•'^  FRICK,  J.  This  is  an  action  to  recover  back  certain 
license  taxes  paid  by  the  appellant  to  respondent  under  pro- 
test. The  controversy  arises  with  regard  to  the  validity  of 
a  certain  act  passed  by  the  legislature  in  1907  (Laws  1907, 
p.  126,  c.  107),  and  now  incorporated  into  the  Compiled  Laws 
of  Utah  of  1907  as  sections  456x6  to  456x10,  inclusive.  The 
litle  to  the  act  in  question  reads  as  follows:  ''An  act  requiring 
All  corporations  to  pay  an  annual  state  license;  providing  for 
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the  eDforoement  of  same  and  prescribing  a  penalty  for  lefosal 
or  failure  to  oomply  therewith  and  making  certain  excep- 
tions.'*  The  original  act  is  divided  into  five  sections.  Sec- 
tion 1  reads  as  follows : 

''All  corporations  organized  nnder  and  by  virtue  of  the 
laws  of  this  state  or  under  the  laws  of  the  territory  of  Utah, 
and  all  foreign  corporations  doing  business  in  this  state,  ex- 
cept as  hereinafter  provided,  are  hereby  required  to  pay  an 
annual  state  license  as  follows :  All  corporations  with  an  au- 
thorized capital  stock  of  $10,000  or  less,  $5 ;  with  an  author- 
ized capital  of  more  than  $10,000  and  not  to  exceed  $25,000, 
$10 ;  with  an  authorized  capital  of  more  than  $25,000  and  not 
to  exceed  $50,000,  $15 ;  with  an  authorized  capital  of  more  than 
$50,000  and  not  to  exceed  $75,000,  $20;  with  an  authorized 
capital  of  more  than  $75,000  and  not  to  exceed  $100,000,  $25: 
and  with  an  authorized  capital  of  more  than  $100,000  and 
not  to  exceed  $150,000,  $35 ;  and  with  an  authorized  capital  of 
more  than  $150,000,  and  not  to  exceed  $200,000,  $40;  and 
with  an  authorized  capital  of  over  $200,000,  $50.  Provided^ 
that  all  corporations  of  religious  or  charitable  societies,  and 
corporations  organized  not  for  pecuniary  profit,  and  canal  and 
irrigation  companies  organized  for  the  express  purpose  of  pro- 
viding water  for  lands  owned  solely  by  the  incorporators,  and 
all  insurance  companies,  shall  be  exempt  from  said  license." 

Section  2  requires  the  license  tax  to  be  paid  to  the  See- 
retary  of  State  on  or  before  the  fifteenth  day  of  November 
of  each  year.  Section  3  is  not  material  here.  Section  4 
prescribes  a  penalty  for  the  failure  to  pay  the  tax,  which 
subjects  the  defaulting  corporation  to  the  payment  of  a 
penalty  of  $100,  and  frovides  that  such  penally  and  taxes 
shall  be  a  lien  upon  the  property  of  the  corporation,  and, 
^'^^  further,  that  the  attorney  general  or  county  attorney  may 
institute  an  action  in  the  name  of  the  state  for  the  reoover? 
of  the  license  tax  and  penalty.  Section  5  provides  that  upon 
payment  of  the  license  tax  the  Secretary  of  State  shall  i^ue 
to  the  corporation  a  certificate  evidencing  payment  of  the 
tax.  The  attorney  general,  who  appeared  in  the  court  below 
for  respondent,  demurred  to  appellant's  complaint,  and  the 
court  sustained  the  demurrer,  and,  appellant  electing  to  stand 
upon  his  complaint,  the  court  entered  judgment  dismissing 
the  action,  and  hence  this  appeal. 

It  is  urged  by  appellant  that  the  court  erred  in  sustaining 
the  demurrer.  This  contention  is  based  upon  the  ground 
that  the  act  in  question  is  unconstitutional,  and  that  there- 
fore the  license  tax  thereby  imposed  is  invalid  and  nonen- 
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f  orceable,  and  hence  the  appellant  should  have  had  judgment 
for  the  amount  paid  by  it  under  protest.  No  question  is 
raised  with  respect  to  the  suf9ciency  of  the  facts  alleged  in 
the  complaint  to  entitle  appellant  to  recover  if  the  act  in 
question  should  be  held  invalid,  nor  is  there  any  question 
presented  affecting  the  respondent's  right  to  collect  the  tax 
if  the  act  is  held  to  be  valid.  The  sole  question,  therefore,  is 
the  validity  of  the  act  in  question. 

The  constitution  of  this  state  (article  13,  section  2),  so  far 
as  material  here,  reads  as  follows:  ^'All  property  in  the  state, 
not  exempt  under  the  laws  of  the  United  States,  or  under  this 
<M>nstitution,  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  provided  by  law.  The  word  ^property*  as  used 
in  this  article,  is  hereby  declared  to  include  moneys,  credits, 
stocks,  franchises,  and  all  matters  and  things  (reid,  personal 
and  mixed)  capable  of  private  ownership/' 

Section  3  of  the  same  article  requires  the  legislature  to 
provide  by  law  for  a  uniform  and  equal  rate  of  assessment 
and  taxation,  ''so  that  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his,  her,  or  its  prop- 
erty.'' Section  12  of  the  same  article  reads  as  follows: 
''Nothing  in  this  constitution  shall  be  construed  to  prevent 
the  legislature  from  providing  a  stamp  tax  or  a  tax  based  on 
income,  occupation,  license,  or  franchises." 

S7>  Appellant  strenuously  insists  that  in  that  part  of  section 
2,  supra,  quoted  from  above,  franchises  are  declared  to  be 
property,  that  by  section  3  all  property  is  to  be  taxed  under 
a  uniform  system  of  assessment,  that  the  tax  in  question 
is  a  tax  upon  the  corporate  franchise  of  appellant,  and  there- 
fore iB  a  tax  upon  property,  which  can  only  be  taxed  in  ac- 
cordance with  the  value  thereof,  which  value  must  be  as- 
certained in  the  same  manner  as  the  value  of  other  property 
is  ascertained  for  the  purpose  of  taxation.  This  contention, 
therefore,  is  that  the  act  in  question  is  void  because  it  im- 
poses a  tax  upon  property  not  in  proportion  to  its  value,  but 
by  simply  naming  the  amount  to  be  paid  in  gross,  regardless 
of  the  value  of  the  thing  upon  which  the  tax  is  imposed.  The 
question,  therefore,  turns  upon  the  soundness  or  unsoundness 
of  the  foregoing  contention. 

By  a  reference  to  either  the  text  or  the  title  of  the  act, 
nothing  is  discoverable  by  which  the  tax  in  question  is  in 
terms  stated  to  be  a  tax  either  upon  property  or  upon 
franchises  as  such.  As  an  affirmative  argument,  it  is  as- 
serted that  the  mere  right  to  be  a  corporation  is  a  franchise, 
that  franchises  are  by  the  constitution  declared  to  be  prop* 
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erty,  and,  since  the  tax  is  imposed  only  upon  corporations^ 
it  must  be  assumed  that  the  tax  is  necessarily  intended  as  a 
tax  upon  corporate  franchises  considered  aa  property.  As 
a  negative  argument,  it  is  urged  that  the  tax  in  question 
cannot  be  considered  as  an  occupation  or  business  tax  be^ 
cause  it  applies  to  corporations  only,  that  merely  to  exist 
as  a  corporation  is  neither  an  occupation  nor  a  business  within 
the  meaning  of  occupation  or  license  tax  laws,  that  the  tax 
in  question  is  not  imposed  as  a  license  to  regulate  any  business 
or  calling,  that  it  is  not  a  license  by  which  any  privilege 
or  permission  is  conferred  because  it  confers  no  right  or 
privilege  upon  corporations  that  they  did  not  enjoy  before 
the  act  was  passed,  and  that  it  permits  individuals  to  pursue 
the  business  or  calling  which  is  carried  on  by  the  taxed  cor- 
poration without  the  imposition  of  this  license  tax. 

^'^^  It  is  not  necessary  to  enter  into  any  argument  with  re- 
gard to  what  is  ordinarily  meant  by  a  license.  Nor  arc 
we  inclined  to  enlarge  upon  the  numerous  definitions  given 
by  the  courts  with  regard  to  the  true  meaning  of  a  fran* 
chise.  It  must  suffice  to  say  that  the  courts  are  apparently 
in  hopeless  conflict  with  regard  to  whether  a  franchise  is  or 
is  not  property  within  the  purview  of  the  general  tax  law, 
and  as  to  whether  a  franchise  may  or  may  not  be  considered 
in  a  dual  sense  for  the  purpose  of  taxation ;  that  is,  that  in 
one  sense  franchises  may  be  considered  as  property  vidued  and 
assessed  as  such,  and  in  another  sense  as  merely  conferring 
a  privilege  upon  the  incorporators  to  transact  any  lawful 
business  as  a  corporate  body.  That  a  corporate  franchise  is 
dual  in  its  character,  we  think,  does  not  admit  of  serious 
doubt.  When  the  law  authorizes  a  given  number  of  in- 
dividuals to  form  a  corporation,  the  mere  right  to  exist  as 
such  is  a  franchise  and  is  usually  termed  a  corporate  fran- 
chise. While  the  right  thus  conferred  may  be  a  valuable 
right,  it  cannot  be  said  to  partake  of  the  incidents  of  property. 
The  right  thus  conferred  is  one  merely  to  transact  the  con- 
templated business  as  a  corporate  body.  The  same  individuals 
who  combine  their  means  in  the  form  of  capital  stock  of  a 
corporation  could  combine  the  same  means  to  fonn  a  copait^ 
nership  or  voluntary  association,  and  could  thus  carry  on  the 
same  or  a  similar  business  without  obtaining  a  franchise.  In 
one  view,  therefore,  a  corporate  franchise  is  no  more  than  a 
mere  privilege  to  conduct  any  lawful  business  or  enterprise 
as  a  body  corporate.  Whatever  value  there  may  be  to  such  a 
privilege  or  so-called  franchise  inures,  therefore,  to  the  in- 
corporators, or  to  the  individual  stockholders,  rather  than  to 


Nov.  1908.]    Blackroce  Copper  Min.  etc.  Co.  v.  Tingky.    855 

the  legal  entity  called  a  corporation.  To  illustrate :  In  case  a 
number  of  individuals  engage  in  any  business  or  enter- 
prise as  copartners,  each  individual  member  thereof  becomes 
liable  for  the  whole  partnership  debts,  and  all  of  his  in- 
dividual property  may  be  subjected  to  the  payment  of  the 
firm's  obligations,  while,  as  a  stockholder  or  incorporator  of 
a  corporation,  he  hazards  only  the  amount  subscribed  or 
^'^^  what  he  has  paid  in,  in  case  he  has  paid  up  his  subscrip- 
tion. While  the  privilege  which  exempts  the  individual 
stockholder's  general  property  from  liability  cannot  exist 
apart  from  the  corporation  itself,  and  is  no  doubt  to  be  con- 
sidered as  inhering  in  the  corporate  franchise  in  one  sense, 
it  nevertheless  is  not  to  be  classed  as  an  asset  of  the  corpora- 
tion, and  is  not  corporate  property,  although  it  may  be,  and 
no  doubt  is,  of  considerable  value  to  the  individual  incor- 
porators or  stockholders  who  form  and  constitute  the  corpora^ 
tion.  It  is  apparent,  therefore,  that  the  privilege  to  exist  as 
a  corporate  body  and  to  carry  on  any  business  or  enterprise 
as  such  may  be  of  considerable  value  to  the  members  com- 
posing the  corporation,  although  such  a  privilege  is  not  prop- 
erty in  any  except  in  the  broadest  sense,  for  the  reason  that  it 
is  a  thing  of  value.  It  is  manifest  that  this  privilege  could 
not  be  transferred  by  the  corporation  as  property,  nor  could 
it  be  levied  upon  and  subjected  to  the  payment  of  the  cor- 
I)orate  debts,  although  clearly  pertaining  to  corporate  exist- 
ence, because  the  privilege  cannot  exist  without  a  corporate 
franchise. 

Upon  the  other  hand,  there  are  corporate  franchises  which 
clearly  are  assets  of  the  corporation  and  constitute  a  part 
of  its  property.  The  right  to  operate  street  railways,  to 
lay  water  mains  through  which  water  is  distributed  to  users 
in  our  cities,  the  right  to  erect  and  maintain  telephone  and 
telegraph  poles  and  wires  in  the  city  streets  or  on  a  public 
road,  and  by  virtue  thereof  conduct  a  telephone  or  telegraph 
business,  or  the  right  to  conduct  a  toll  bridge  or  ferry  across 
streams,  and  other  like  privileges  called  franchises,  are  each 
and  all  not  only  valuable,  but  they  are  assets  of  the  corpora- 
tion owning  them  and  constitute  a  large  part  of  its  property. 
It  will  be  observed  that  the  corporators  to  whom  is  granted 
the  franchise  to  conduct  a  corporate  business  enjoy  all  of  the 
privileges  of  a  corporation  first  instanced,  and  may  also  enjoy 
the  franchise  or  privilege  to  conduct  a  certain  business  to  the 
exclusion  of  others  under  one  and  the  same  franchise;  but, 
whether  an  exclusive  privilege  is  granted  or  not,  the  franchise 
to  conduct  *T®  any  one  oi  the  last-mentioned  enterprises  is 
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still  property,  and  the  extent  of  its  value  is  affected  onlj^by 
the  fact  that  the  franchise  is  exclusive  or  otherwise.  Such  a 
franchise,  or  any  part  of  it,  may  be  sold  or  transferred  the 
same  as  any  other  tangible  property  without  also  transferring 
the  franchise  of  the  corporation  to  be  or  to  exist  as  a  corpo- 
rate body,  while  the  franchise  we  first  mentioned  cannot  be  so 
sold  or  transferred.  The  franchise  to  carry  on  any  one  of 
the  particular  enterprises  above  enumerated,  therefore,  is 
property  in  every  sense  of  that  term,  and  may  be  valued, 
assessed,  and  taxed  in  proportion  to  its  value  in  mon^  the 
same  as  all  other  property  may  be.  For  the  purposes  of 
taxation,  in  view  of  the  provisions  of  our  oonstitotion,  sudi 
franchises  must  be  assessed  on  their  actual  value,  whatever 
that  may  be,  and  this  value  must  be  ascertained  in  the  same 
manner  as  is  the  value  of  property  generally. 

But  it  is  contended  that,  inasmuch  as  franchises  are  de- 
clared to  be  property  by  ibe  constituti<m,  this  includes  all 
corporate  franchises,  and  hence  no  franchise  tax  may  be  im- 
posed except  by  valuation  and  assessment  and  by  the  regular 
method  of  valuation  and  assessment.  We  cannot  agree  with 
this  contention.  To  our  minds  it  is  clear  that  the  legislature 
did  not  intend  the  license  tax  imposed  by  the  act  in  ques- 
tion as  a  property  tax,  notwithstanding  that  the  constitution 
provides,  in  the  section  quoted  from,  that  franchises  are 
property.  Nor  did  the  framers  of  the  constitution,  in  our 
opinion,  intend  to  limit  the  right  of  the  legislature  to  im- 
pose any  other  than  a  property  tax  by  valuation  upon  fran- 
chises by  what  is  said  in  section  2,  article  13.  If  such  had 
been  the  intention  of  the  framers  of  that  instrument,  all  that 
was  necessary  to  say  was  said  in  section  2  of  that  article. 
Why,  therefore,  specially  refer  to  franchises  again  in  section 
12  of  the  same  article,  and  there  expressly  state  that  the  legis- 
lature may  impose  a  license  tax  upon  franchises,  if  it  was 
intended  that  no  tax  other  than  a  direct  valuation  tax  could 
be  imposed  upon  corporate  franchise?  In  our  view  these 
two  provisions  are  not  even  conflicting,  but,  if  they  were,  it 
would  be  our  duty  to  harmonize  '^^  them  and  to  give  each 
one  its  proper  effect,  so  far  as  possible,  under  the  rules  of 
construction.  In  construing  a  certain  provision  of  the  con- 
stitution, we,  in  case  of  doubt,  not  only  may,  but  it  is  our 
duty  to,  have  recourse  to  the  whole  instrument^  if  necessary, 
to  ascertain  the  true  intent  and  meaning  of  the  particular 
provision  in  question.  Section  7  of  article  12  of  the  constitu- 
tion reads  as  follows:  *'No  corporation  shall  lease  or  alienate 
any  franchise,  so  as  to  relieve  the  franchise  or  property  held 
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tliereimder  from  the  liabilities  of  the  lessor,  or  grantor,  lessee 
or  grantee,  contracted  or  incurred  in  operation,  use  or  enjoy- 
ment of  such  franchise  or  any  of  its  privileges." 

It  is  reasonably  clear,  to  us  at  least,  that  the  framers  of 
the  constitution  in  this  section  intended  to  and  did  refer 
only  to  such  franchises  as  were  the  subject  of  lease  or  bargain 
and  sale,  and  not  to  franchises  which  merely  give  the  right 
to  be  or  exist  as  a  corporation.  As  we  have  pointed  out,  the 
latter  right  cannot  be  leased  or  alienated,  or  sold  as  a  thing 
separate  from  the  corporation,  while  the  franchises  men- 
tioned in  the  section  last  above  quoted  may  be.  While  the 
foregoing  section  may  in  itself  shed  but  a  faint  light  upon 
the  actual  meaning  intended  to  be  place  1  upon  the  word 
'* franchises"  as  used  in  section  2  of  article  13,  supra,  yet, 
when  it  is  read  in  connection  with  section  12  of  the  same 
article  to  which  we  have  referred,  and  which  certainly  does 
not  prevent  the  legislature  from  imposing  a  license  tax  upon 
corporate  franchises,  then  there  is  little,  if  any,  room  left 
for  doubt  that  the  framers  of  the  constitution  treated,  and 
intended  to  treat,  corporate  franchises  as  partaking  of  a 
dual  character,  the  one  as  property  subject  to  alienation  and 
transfer,  and  the  other  as  a  mere  right  to  be  or  exist  as  a 
corporation.  That  part  of  a  franchise  which  may  be  alienated 
and  transferred  by  the  corporation,  while  still  continuing  its 
existence  as  such,  clearly  falls  within  section  2  of  article  13, 
supra,  and  must  be  assessed  and  taxed  as  other  property, 
while,  upon  the  mere  right  to  be  or  exist  as  a  corporation, 
a  license  tax  may  be  imposed.  No  doubt,  ®^®  the  framers 
of  the  constitution  had  in  mind  the  fact  that  a  franchise 
-which  relates  merely  to  the  right  or  privilege  to  be  or  exist 
as  a  corporation,  although  a  matter  of  value  to  the  incor- 
porators or  stockholders,  is  not  an  asset  of  the  corporation 
and  transferable  as  such,  and  that  its  value  cannot,  under 
ordinary  rules,  be  ascertained  for  the  purposes  of  assessment 
and  taxation;  but  since  it  is  a  privilege  or  right  which  is 
panted  by  the  state,  a  license  tax  may  be  imposed  upon  this 
right  or  privilege  for  the  purposes  of  raising  revenue,  and 
the  method  by  which  such  a  tax  shall  be  imposed  and  the 
extent  thereof  is  left  to  the  sound  discretion  of  the  legislature, 
in  whom,  in  the  absence  of  constitutional  restrictions,  the 
whole  power  of  taxation  is  vested.  It  is  further  apparent  that 
the  license  tax  imposed  by  the  act  in  question  can  be  said  to  be 
a  franchise  tax  in  a  very  limited  sense  merely.  It  is  far  more 
in  the  nature  of  a  license  tax  imposed  upon  the  privilege  of 
being  and  continuing  to  exist  as  a  corporation.    It  must  be 
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conceded,  however,  that  nearly  all,  if  not  all,  the  anthoritia 
apply  the  term  "franchise"  to  the  privilege  of  becoming  and 
existing  as  a  corporation.  The  cases  are,  however,  so  namer- 
oos,  and,  in  view  of  the  varied  facts  and  circumstances  upon 
which  the  decisions  are  based,  are  so  conflicting,  that  they 
shed  but  little,  if  any,  light  upon  the  real  question  to  be 
^Ived  in  this  case  in  view  of  the  provisions  of  our  oonstita> 
tion.  There  are  a  large  number  of  cases,  however,  in  which 
it  is  held  that  franchises  for  the  purposes  of  taxation,  and 
perhaps  for  some  other  purposes  partake  of  a  dual  character. 
We  shall  refer  to  a  few  only  of  the  many  cases  that  might  be 
cited. 

In  the  case  of  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids, 
118  Iowa,  at  page  238,  91  N.  W.,  at  page  1083,  it  is  said: 
"The  term  'franchise'  is  defined  in  various  ways,  and  its 
meaning  depends  more  or  less  upon  the  connection  in  which 
the  word  is  used.  Without  going  into  any  extended  research 
as  to  its  origin,  it  may  be  said  that  a  franchise  is  a  special 
privilege  conferred  by  governmental  authority  upon  in- 
dividuals, and  which  does  not  belong  to  individuals  generally 
as  a  matter  of  common  right.  It  ^^^  is  also  to  be  regarded  as 
a  generic  term  covering  all  rights  granted  to  a  corx)oration  by 
legislative  act  or  statute.  A  corporation  (by  which  is  meant 
an  association  of  individuals  into  a  body  lawfully  exercising 
corporate  powers)  is  itself  a  franchise,  and  the  differeDt 
powers  which  may  be  exercised  by  the  corporation  are  aba 
franchises.  In  the  first  illustration  above  used,  the  franchise 
is  the  privilege  by  the  individual  members  to  be  a  corporation 
and  exercise  corporate  powers;  and,  in  the  second,  the  fran- 
chise is  the  privilege  which  is  granted  to  the  corporation,  when 
organized,  to  perform  certain  acts  or  to  carry  on  certain  busi- 
ness." 

The  same  thought  is  expressed  in  different  words  in  the 
case  of  Pierce  v.  Emery,  32  N.  H.  484,  in  which  case  Mr. 
Chief  Justice  Perley,  at  page  507,  uses  the  following  lan- 
guage: "The  word  'franchise,'  so  often  used  in  the  act  and  in 
the  deed,  has  various  significations,  both  in  a  legal  and  popular 
sense.  A  corporation  is  itself  a  franchise  belonging  to  the 
members  of  the  corporation ;  and  a  corporation,  being  itself  a 
franchise,  may  hold  other  franchises,  as  rights  and  francMse 
of  the  corporation.  A  municipal  corporation,  for  instance, 
may  have  the  franchise  of  a  market,  or  of  a  local  court ;  and 
the  different  powers  of  a  private  corporation,  like  the  right 
to  hold  and  dispose  of  property,  are  its  franchises A 
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corporation,  being  itself  a  franchise,  consisrts  and  is  made  up 
of  its  rights  and  franchises." 

In  the  case  of  Marsden  Co.  y.  Assessors,  61  N.  J.  L.  461, 
39  Atl.  638,  the  question  as  to  whether  a  certain  license  tax 
imposed  upon  certain  corporations  was  a  tax  upon  corporate 
property  was  involved.  The  corporation  asserted  that  it  was, 
and  the  assessors  contended  to  the  contrary.  At  page  462  of 
61  N.  J.  li.,  and  at  page  639  of  39  Atl.,  Mr.  Justice  Collins,  in 
speaking  for  the  court,  adopts  and  approves  the  language  used 
by  the  same  court  in  another  similar  case  reported  in  Standard 
Underground  Cable  Co.  v.  Attorney  General,  46  N.  J.  Eq.  270, 
19  Am.  St.  Rep.  394,  19  Atl.  733.  The  language  referred  to  is 
as  follows:  ''The  fault  of  this  position  is  the  assumption  that 
this  tax  is  one  upon  property.  Such,  manifestly,  is  not  the 
case.  The  law  in  question  imposes  a  tax  on  certain  corpora- 
tions by  way  of  a  license  for  exercising  corporate  franchises. 
It  is  declared  to  be  such  a  tax  by  the  act,  and,  although  it  is 
laid  on  this  class  of  corporations  with  respect  to  the  capital 
stock,  the  tax  possesses  the  legal  quality  of  a  license  or  fran- 
chise tax." 

^®®  The  same  doctrine  is  laid  down  in  Honduras  C.  Co.  v. 
Assessors,  54  N.  J.  L.  278,  23  Atl.  668,  and  also  in  the  follow- 
ing cases :  People  v.  Knight,  174  N.  T.  475,  67  N.  E.  65,  63  L. 
R.  A.  87 ;  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594,  10  Sup. 
Ct.  Rep.  593,  33  L.  ed.  1025;  Tremont  &  Suffolk  Mills  v. 
liowell,  178  Mass.  469,  59  N.  E.  1007. 

We  do  not  deem  it  necessary  to  refer  to  the  other  cases 
that  in  some  form  or  other  invoke  the  same  doctrine.  The 
contention  that  the  case  at  bar  is  distinguishable  from  the 
cases  cited  above,  upon  the  ground  that  the  constitution  of 
this  state  declares  franchises  to  be  property,  is  not  tenable, 
in  view  that  that  instrument  in  terms  recognizes  the  fact  that 
franchises  may  and  do  partake  of  a  dual  character,  as  we 
have  pointed  out.  We  have  therefore  cited  the  foregoing  cases 
only  for  the  purpose  of  showing  that  the  framers  of  our 
constitution,  in  attributing  to  corporate  franchises  a  dual 
character,  were  clearly  in  harmony  with  the  law  as  it  is  de- 
clared to  be  by  the  courts.  The  act,  in  our  opinion,  is  valid, 
and  we  again  repeat,  what  this  court  has  so  often  declared, 
that,  when  an  act  or  statute  is  attacked  upon  the  ground  that 
it  violates  some  provision  of  the  constitution  or  in  some  way 
is  repugnant  to  that  instrument,  it  must  clearly  appear  to  be 
so,  or  the  act  or  statute  must  be  held  valid.  This  doctrine 
applies  with  special  force  to  a  law  which  sets  in  motion  a 
sovereign  power  such  as  the  power  of  taxation,  when  it  is 
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Allocked  that  the  constitution  prohibits  the  exercdae  of  the 
power.  In  snch  a  case,  unless  it  is  made  to  appear  beyond  a 
reasonable  doubt  that  the  sovereign  power  to  impose  taxes 
in  a  particular  way  is  withheld  from  the  legislature,  the  law 
imposing  a  particular  tax  must  be  upheld. 

The  case  of  Western  Union  TeL  Co.  v.  City  of  Omaha,  73 
Neb.  527,  103  N.  W.  84,  relied  upon  by  appellant,  does  not  in 
any  way  impugn  the  doctrine  we  are  seeking  to  enforce  here. 
The  decision  in  that  case  is  based  upon  the  theory  that  the 
legislature  could  not,  within  the  provisions  of  the  constitution 
of  Nebraska,  arbitrarily  determine  the  value  of  franchises  and 
tax  them  at  the  rate  ^^  that  other  property  is  taxed ;  but  it 
is  held  that,  if  franchises  are  taxed  as  tangible  property,  then 
the  value  thereof  must  be  ascertained  by  the  same  methods 
that  the  value  of  other  property  is  ascertained  for  the  pur- 
poses of  taxation.  It  is,  however,  conceded  in  that  case  that 
the  legislature  may  do  what  is  attempted  to  be  done  in  the 
act  in  question,  namely,  impose  a  tax  upon  the  right  to  exer- 
cise the  privilege  conferred  by  the  corporate  franchise.  The 
other  cases  cited  by  counsel  for  appellant  upon  this  poutt  in 
effect  do  no  more  than  support  the  doctrine  of  the  Nebraska 
case  referred  to. 

The  contention  that  the  act  is  void,  upon  the  ground  that 
it  offends  against  the  uniformity  clause  of  the  constitution, 
cannot  be  sustained.  Having  determined  that  the  tax  is  not 
a  tax  upon  property  within  the  purview  of  the  constitution 
of  this  state,  it  follows  that  the  classification,  the  amount  of 
the  tax,  and  the  manner  of  collecting  it  is  a  matter  largely, 
if  not  entirely,  within  the  legislative  discretion.  With  regard 
to  this  point  the  same  principle  is  involved  in  this  ease  that 
was  involved  in  the  case  of  Salt  Lake  City  v.  Christensen  Co^ 
34  Utah,  38,  95  Pac.  523,  17  L.  R.  A.,  N.  S.,  898,  recentiy 
decided  by  this  court,  and  it  is  therefore  needless  to  extend 
the  discussion  upon  this  point.  In  addition  to  the  authorities 
cited  in  that  case,  we  refer  to  the  following:  Denver  City  By. 
Co.  V.  City  of  Denver,  21  Colo.  350,  52  Am.  St.  Rep.  239,  41 
Pac.  826,  29  L.  R.  A.  608 ;  Home  Ins.  Co.  v.  New  York,  134  U. 
S.  594,  10  Sup.  Ct.  Rep.  593,  33  L.  ed.  1025;  1  Cooley  cm 
Taxation^  3d  ed.,  p.  412. 

It  is  further  contended  that  the  act  is  void  for  uncertainty, 
in  that  it  fixes  no  time  at  which  the  duty  to  pay  the  tax  arises, 
and  because  the  nonpayment  thereof  does  not  prevent  the 
corporation  from  continuing  its  business,  although  it  may 
refuse  or  neglect  to  pay  the  tax.  As  to  the  first  point,  it  is 
sufficient  to  say  that  the  license  tax  imposed  is  an  Ann^^i  tax 
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payable  *'on  or  before  the  fifteenth  day  of  November  of  each 
year."  Any  corporation  falling  within  the  class  mentioned 
in  the  act  upon  whom  the  tax  is  imposed,  and  which  has  ob- 
tained from  the  state  a  franchise  '^^  to  transact  business 
as  a  corporation  at  any  time  before  the  fifteenth  day  of 
November  of  any  year,  is  liable  for  the  tax,  and,  when  paid, 
is  entitled  to  the  certificate  mentioned  in  section  5  of  the  act, 
which  entitles  such  corporation  to  continue  to  transact  its 
corporate  business  for  the  whole  year  and  until  the  fifteenth 
day  of  November  of  the  following  year.  Any  corporation 
organized  after  the  fifteenth  day  of  November  in  any  year 
clearly  cannot  be  required  to  pay  the  tax  until  the  following 
November.  If  it  be  said  that  this  authorizes  a  newly  created 
corporation  to  transact  business  for  a  period  for  which  it 
pa3rs  no  tax,  it  may  likewise  be  said  that  the  same  condition 
exists  with  regard  to  any  annual  tax.  Even  upon  a  property 
tax  when  a  person  becomes  the  owner  thereof  after  the  time 
for  assessing  the  property  has  passed,  he  may  hold  it  immune 
against  taxation  until  the  next  annual  period  for  assessment 
arrives.  The  legislature  no  doubt  could  have  provided  that 
any  corporation  formed  after  the  fifteenth  day  of  November 
in  any  year  should  be  required  to  pay  a  tax  in  proportion 
to  the  time  intervening  between  its  organization  and  the  end 
of  the  yearly  term,  namely,  the  fifteenth  day  of  November. 
The  mere  fact  that  this  was  not  done,  however,  in  no  way 
affects  either  the  certainty  or  the  uniformity.  It  is  made  to 
operate  upon  all  corporations  in  the  same  way  where  their 
status  is  the  same.  Nor  do  we  see  anything  objectionable  in 
the  fact  that  the  act  does  not  deprive  the  corporation  of  its 
privileges  in  case  of  default  of  payment  of  the  tax.  This  is 
a  mere  matter  of  detail  in  enforcing  the  tax.  If  the  tax  is 
valid,  and  we  think  it  is,  then  the  corporations  upon  whom  it 
is  imposed  certainly  cannot  be  heard  to  complain  that  the 
penalty  in  case  of  default  is  not  more  drastic  than  it  is.  Nor 
is  there  any  merit  in  the  contention  that  both  the  tax  and 
penalty  constitute  a  lien  upon  the  tangible  property  of  the 
corporation.  This  is  the  method  that  the  legislature  has 
adopted  to  enforce  payment  of  the  tax,  and,  as  we  have 
pointed  out  in  Salt  Lake  City  v.  Christensen  Co.,  34  Utah,  38, 
95  Pac.  523,  17  L.  R.  A.,  N.  S.,  898,  is  a  matter  entirely 
ivithin  the  legislative  discretion.  The  law,  no  doubt,  is  some- 
what crude  and  imperfect,  and  may  not  be  *®*  the  best  that 
could  be  devised  for  the  purposes  of  raising  revenue,  but 
neither  one  nor  all  of  these  reasons  can  in  any  way  nor  to 
any  extent  affect  the  validity  of  the  law  itself. 
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From  what  has  been  said,  we  hold:  (1)  That  fhe  aet  in 
question  is  not  clearly  repugnant  to  any  constitutional  pro- 
vision; (2)  that  the  tax  in  question  is  a  mere  license  tax  im- 
posed by  the  state  upon  certain  corporations  for  the  privil^f^ 
granted  them  by  it  to  be  and  to  continue  to  transact  bosiDes 
in  this  state  as  a  corporation,  and  the  tax  was  not  intended 
to  be,  nor  is  it,  a  tax  upon  franchises  as  tangible  property, 
and  therefore  does  not  offend  against  the  provisions  of  section 
2  of  article  13  of  the  constitution;  (3)  that  the  manner  in 
which  the  tax  is  imposed  and  the  amount  that  each  corpora- 
tion is  required  to  pay,  as  ascertained  and  fixed  by  the  act 
is  not  contrary  to  any  constitutional  provision ;  (4)  that  the 
period  of  time  for  which  the  payment  of  the  tax  entitles  the 
corporation  to  continue  its  business  without  farther  payment 
is  certain ;  and  (5)  that  the  act  is  not  so  uncertain  nor  unfair 
in  any  of  its  provisions  that  a  court  would,  for  that  reason, 
be  authorized  to  declare  it  invalid. 

The  judgment  therefore  ought  to  be,  and  it  according^  is» 
affirmed,  with  costs  to  respondent. 

McCarty,  C.  J.,  and  Straup,  J.,  concur. 
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porations,  a  francbise  presents  a  double  aspect — ^first,  as  a  mere  spe- 
cial privilege,  possibly  without  a  cash  value  in  the  strict  sense;  aad, 
second,  as  property  in  the  fullest  sense  of  that  word.    The  dnal  ehar- 
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acter  of  a  franchise  is  sometixnes  expressed  hj  saying  that  fran- 
chises pertaining  to  corporations  are  of  two  kinds;  namely,  the  fran- 
chise "to  be"  conferred  upon  the  corporators,  and  the  franchise  "to* 
do"  conferred  upon  the  corporations.  This  dual  character  of  a  fran- 
chise is  clearly  set  forth  by  the  Utah  court  in  Blackrock  etc.  Min^ 
Co.  Y.  Tingey,  24  Utah,  369,  ante,  p.  850,  98  Pac.  180;  by  the  Ala- 
bama court  in  Southern  By.  Go.  v.  Greene  (Ala.),  49  South.  404;  and' 
by  the  California  court  in  Bank  of  California  v.  San  Francisco,  142* 
Cal.  276,  100  Am.  St.  Bep.  130,  75  Pac.  832,  64  L.  B.  A.  918.  In 
London  &  San  Francisco  Bank  v.  Block,  117  Fed.  900,  where  it  is  held 
that  while  the  franchise  of  a  foreign  banking  corporation  engaged  in. 
business  in  California  ''to  be"  a  corporation  is  not  taxable  as  a  fran- 
chise under  the  statutes  of  that  state,  but  that  the  franchise  "to  do 
basiness"  in  the  state  is  taxable,  the  court  said:  "It  is  contended  on 
behalf  of  the  complainant  that  it  has  not  in  this  state  any  franchise 
taxable  under  the  law.  This  contention  is  based  upon  the  grounds 
that  the  right  to  be  a  corporation  is  not  a  franchise  of  the  corpora- 
tion itself,  but  belongs  to  the  members  composing  the  corporation. 
At  common  law  the  forming  of  a  corporation  was  prohibited,  but  in 
England  a  corporation  may  be  formed  under  a  grant  of  the  king  or 
an  act  of  parliament,  and  in  the  United  States  the  chartering  of  cor- 
porations belongs  to  the  legislature  alone,  and  the  grant  is  mad& 
either  by  general  or  special  laws.  This  right  to  form  a  corporation^ 
18  a  grant  to  individuals,  and  the  franchise  belongs  to  them.  But 
this  is  the  franchise  to  be  a  corporation,  and  not  the  franchise  of 
the  corporation  to  do,  which  is  a  separate  and  distinct  franchise,  be- 
longing to  the  corporation,  and  having  in  most  instances  a  value.. 
This  distinction  is  clearly  stated  in  Memphis  &  L.  B.  B.  Co.  y.  Berry,. 
112  U.  S.  609,  -619,  5  Sup.  Ct.  Bep.  299,  303,  28  L.  ed.  831,  where  Mr. 
Justice  Miller,  speaking  for  the  supreme  court,  said:  'The  essential 
properties  of  corporate  existence  are  quite  distinct  from  the  fran- 
chises of  the  corporation.  The  franchise  of  being  a  corporation  be- 
longs to  the  corporators,  while  the  powers  and  privileges  vested  in. 
and  to  be  exercised  by  the  corporate  body  as  such  are  the  franchise 
of  the  corporation.'  This  distinction  is  also  found  in  cases  dealing 
with  the  power  of  a  corporation  to  mortgage  or  sell  the  corporate 
property,  where  it  has  been  held  that  the  franchise  to  be  a  corpora- 
tion cannot  be  mortgaged  or  sold,  but  the  franchise  of  the  corporation 
to  do  the  business  in  which  it  is  engaged  may  be  mortgaged  or  sold." 

In  discussing  the  taxation  of  street  railway  franchises  the  supreme 
court  of  Michigan  placed  franchises  in  three  classes.  Said  Justice 
Hooker,  speaking  for  the  court:  "For  the  purpose  of  the  discussion  of 
the  question  before  us,  we  will  treat  franchises  as  of  three  classes: 
First,  the  right  to^  organize  and  exist  as  a  corporation;  second,  the 
right  to  act  generally  as  a  corporation;  and,  third,  the  special  privi- 
leges granted  to  it  which  are  not  possessed  by  the  individual  under 

general  laws The  first  of  these  is  enjoyed  by  all  corporations 

legally  formed,  and  also  by  all  assuming  to  be  corporations  thiuugh. 
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oser.  This  right  to  exist  as  a  corporation  is  not  transferable,  and 
therefore  cannot  be  said  to  have  a  cash  Talue,  in  the  sense  of  oar 
statute Franchises  of  the  second  class  are  incident  to  all  cor- 
porations, and  are  manifestly  of  no  more  valne  than  the  right  to  ex- 
ist; for  they  natnrallj  an8  impliedly  go  with  it,  and  are  not  transr 
ferable.  Every  corporation  has  by  implication  anthority  to  acquire 
and  dispose  of  property,  and  to  carry  on  business  as  a  private  person 
would  do,  for  the  purpose  for  which  the  corporation  is  organized. 
The  third  class  consists  of  exceptional  privileges — ^usoaDy,  if  not  al- 
ways, connected  with  property — ^which  the  citizens  generally  do  not 
enjoy,  and  these  are  frequently  of  much  valne.  To  apply  what  has 
been  said  to  the  relator:  Any  number  of  street  railway  companies 
might  be  organized  under  the  statute,  and  th^  would  have  the  right 
to  exist  as  lawfully  constituted  corporations,  with  the  corporate  ca- 
pacity to  build  and  operate  street  railways  anywhere  in  the  state. 
But  the  right  to  build  would  have  to  be  acquired.  Until  such  a  cor- 
poration should  be  able  to  obtain  an  easement  in  some  highway — 
which  the  statute  does  not,  of  itself,  effectuate — its  privileges  would 
be  of  little,  if  any,  value.  But  when  it  should  have  acquired  pos- 
session of  an  easement  in  a  designated  highway,  for  the  purposes  of 
a  street  railway,  and  constructed  and  put  in  operation  a  railway 
thereon,  the  easement  and  railroad  would  constitute  property":  De- 
troit Citizens'  St.  By.  Co.  v.  Common  Council  of  City  of  Detroit,  125 
Mich.  673,  84  Am.  St.  Bep.  589,  85  N.  W.  96,  86  N.  W.  809. 

b.  Franchises  as  a  PriTllege. — ^Franchises  are  commonly  defined  as 
special  privileges  conferred  by  the  government  on  individuals  which 
do  not  belong  of  common  right  to  the  citizens  of  the  country  gen- 
erally: State  V.  Austin  etc.  B.  B.  Co.,  94  Tex.  530,  62  S.  W.  1050; 
People's  Passenger  B.  B.  Co.  v.  Memphis  City  B.  B.  Co.,  77  U.  a  (10 
Wall.)  38,  19  L.  ed.  844.  Under  the  Bhode  Island  statute  providing 
that  all  corporations  incorporated  under  the  laws  of  that  state  should 
make  an  annual  return  to  the  state  board  of  assessors  of  the  amount 
of  their  capital  stock  issued  and  outstanding,  and  pay  an  annual  li- 
cense fee  or  franchise  tax  graduated  according  to  the  amount  of 
stock  outstanding,  the  court,  in  holding  that  the  tax  assessed  was  not 
a  property  tax,  remarked:  "The  point  in  dispute  seems  to  be  whether 
or  not  this  is  a  property  tax;  the  appellants  claiming  that  it  is,  and 
the  defendants  asserting  that  it  is  not.  The  franchise  of  a  corpora- 
tion comprises  its  existence,  its  activity,  and  its  liability;  the  right 
to  be,  the  power  to  do,  and  the  liability  of  being  acted  upon;  aad 
these  are  sometimes  called  separate  and  independent  franchises.  The 
franchise  to  be  is  only  one  of  its  franchises.  The  franchise  to  do  is 
a  combination  of  independent  franchises  embracing  all  things  which 
the  corporation  is  given  power  to  do,  and  may  be  denominated  its 
active  powers — those  powers  which,  when  properly  exercised,  render 
it  successful  and  valuable.  For  the  purposes  of  taxation,  franchises 
to  do  may  go  wherever  the  work  of  the  corporation  is  done,  snd 
exercised  in  connection  with  the  tangible  property  which  it   holdis 
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create  a  snbBtantiye  matter  of  taxation^  to  be  asserted  hj  every  state 
in  which  that  tangible  property  is  found:  See  Adams  Express  Go.  y. 
Ohio,  166  U.  8.  224,  225,  17  Sup.  Gt.  Bep.  604,  41  L.  ed.  965.  Gan 
the  tax  assessed  upon  the  market  value  of  the  shares  here,  where 
the  franchises  to  do  are  exercised  in  connection  with  the  tangible 
property  which  said  corporations  hold,  be  eaid  to  be  invalid  because 
they  are  liable  to  taxation  upon  their  franchises  to  be  in  the  state 
where  they  are  located?  We  think  not":  Bhode  Island  Hospital  Trust 
Co.  V.  Tax  Assessors  of  Providence,  25  B.  I.  355,  55  Atl.  877. 

c  Franchises  as  Property. — Corporate  franchises  have  frequently 
been  declared  property  and  taxable  as  such:  Spring  Valley  Water 
Works  V.  Schottler,  62  Gal.  69,  112;  Porter  v.  Bockford  etc.  B.  B.  Go., 
76  m.  561;  Gommonwealth  v.  Ghefsapeake  Sb  O.  By.  Go.,  28  Ky.  Law 
Bep.  1110,  91  S.  W.  672;  James  ▼.  Kentucky  Befining  Go.  (Ky.),  118 
S.  W.  468;  People  v.  Miller,  85  App.  Div.  211,  83  N.  T.  Supp.  185. 
In  construing  the  statute  of  Nebraska  taxing  telegraph  and  telephone 
franchises  and  businesses,  the  supreme  court  of  that  state  used  this 
language:  "The  thing  which  is  sought  to  be  reached  is  the  intangible 
ri^ht  to  transact  business  by  means  of  the  usual,  visible,  and  tangi- 
ble agencies  with  which  the  operations  of  such  business  are  carried 
on,  independent  of  the  value  of  the  instrumentalities  themselves. 
While  the  legislature  has  termed  this  intangible  property  'a  franchise,' 
the  concept,  the  idea,  might  as  well  have  been  expressed  by  some 
other  name.  It  is  this  intangible  right  which  possesses  value,  which 
i»  intended  to  be  reached  and  valued  for  taxation  by  these  provi- 
sions, independent  of  the  tangible  proper.ty  which  is  otherwise  as- 
sessed. It  is,  no  doubt,  true  that,  if  the  word  'franchise'  were  used 
in  the  more  restricted  sense,  it  would  not  embrace  these  privileges 
and  rights;  but,  as  has  often  been  said,  the  word  'franchise'  is  some- 
times used  as  a  generie  term,  which  may  include  not  only  the  right 
panted  by  the  crown  in  England,  or  by  the  state  in  this  country, 
to  be  a  corporation,  but  the  right  to  exercise  certain  rights  or  privi- 
leges of  a  public  nature,  which  properly  and  in  the  first  instance  be- 
longed to  the  royal  prerogative.  There  is  a  clear  distinction  between 
'corporate  franchise'  and  franchises  or  privileges  which  a  corpora- 
tion or  individual  may  exercise,  and  it  is  the  latter  which  are  made 
the  subject  of  taxation  by  these  provisions.  Such  rights  as  the  right 
to  take  tolls  upon  a  public  highway,  the  right  to  charge  fixed  rates 
for  carrying  telephone  or  telegraphic  messages,  the  business  carried 
on  by  street  railway  corporations,  waterworks  companies,  and  like 
public  service  corporations,  are  often  loosely  denominated  'franchises.' 
As  was  said  by  Justice  Field:  'Much  confusion  of  thought  has  arisen 
in  this  case  and  in  similar  cases  from  attaching  a  vague  and  unde- 
fined meaning  to  the  term  "franchises."  It  is  often  used  as  synony- 
mous with  "rights,"  "privileges,"  and  "immnnities/'  though  of  a  per- 
Bonal  and  temporary  character,  so  that,  if  any  of  these  exiat,  it  is 
loosely  termed  a  "franchise,"  and  is  supposed  to  pass  upon  a  trans- 
fer of  the  franchises  of  the  company.    But  the  term  must  always  be 
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considered  in  eonneetion  with  the  corporation  or  property  to  whiek 
it  Ib  alleged  to  appertain.  The  franchises  of  a  railroad  eoirporatiaB 
are  rights  or  priyilegea  which  are  essential  to  the  operation  of  the 
corporation,  and  without  which  its  road  and  works  would  be  of  little 
yalne,  such  as  the  franchise  to  ran  cars,  to  take  tolls,  to  appropriate 
earth  and  gravel  for  the  bed  of  its  road,  or  water  for  its  engines,  and 
the  like'":  Western  Union  Tel.  Co.  v.  City  of  Omaha,  73  Neb.  S27. 
103  N.  W.  84. 

d.  Franchises  as  Easements^ — ^The  right  of  a  pnblie  eerriee  cor- 
poration to  occupy  the  streets  with  its  pipes,  tracks,  or  lines  is  a 
franchise,  while  the  actual  occupation  of  the  thoroughfare  in  that 
manner,  pursuant  to  the  franchise,  is,  properly  speaking,  the  aequisitios 
of  an  easement.  The  easement  thus  acquired  by  the  company^  oc- 
cupancy of  the  streets  may  be  assessed  as  real  estate:  Consolidated 
Oas  Co.  y.  Mayor  etc.  of  Baltimore,  101  Md.  541,  109  Am.  St.  Bep. 
584,  61  AtL  532,  1  L.  B.  A.,  N.  8.,  263,  4  Ann.  Cas.  292;  Consolidated 
Gas  Co.  ▼.  Mayor  etc.  of  Baltimore  City,  105  Md.  43,  121  Am.  St 
Bep.  553,  65  Atl.  628.  The  New  York  statute  styles  this  species  sf 
property,  that  is,  the  right  of  way  over  streets  with  the  right  to 
occupy  them,  a  special  franchise  as  distinguished  from  the  general 
franchise  which  is  the  right  of  the  corporation  to  liye  and  do  busi- 
ness by  the  exercise  of  powers  granted  by  the  state.  In  eonstmisg 
the  New  York  statute  the  court  refers  to  this  property  as  newly  dis- 
coyered  property,  consisting  of  special  franchises  or  priyileges  nnseei, 
without  form  or  substance,  and  for  that  reason  neyer  before  brought 
under  the  taxing  power:  United  Bailways  Sb  Elec.  Co.  y.  Baltimore 
(Md.),  73  Atl.  633;  People  y.  State  Board  of  Tax  Commrs.,  174  N.  T. 
417,  105  Am.  St.  Bep.  674,  67  N.  £.  69,  63  li.  B.  A.  884.  Justice 
Vann  in  deliyering  the  opinion  in  the  last  case  stated  that:  fThe 
statute  in  question  authorizes  the  assessment  or  yaluation,  for  the 
purpose  of  general  taxation,  of  all  special  franchises  by  a  state  board 
of  tax  commissioners  appointed  by  the  goyemor.  The  general  irai- 
chise  of  a  corporation  is  its  right  to  liye  and  do  business  by  the  ex- 
ercise of  the  corporate  powers  granted  by  the  state.  The  general 
franchise  of  a  street  railroad  company,  for  instance,  is  the  apeciil 
priyilege  conferred  by  the  state  upon  a  certain  number  of  persoat 
known  as  the  corporators  to  become  a  street  railroad  eorporatiaar 
and  to  construct  and  operate  a  street  railroad  upon  certain  eoadi- 
tiona.  Such  franchise,  howeyer,  giyes  the  corporation  no  ri|fht  to  do 
anything  in  the  public  highwajrs  without  special  authority  from  the 
state,  or  some  municipal  officer  or  body  acting  under  its  authority. 
When  a  right  of  way  over  a  public  street  is  granted  to  such  corpora- 
tion, with  leave  to  construct  and  operate  a  street  railroad  thereos, 
the  privilege  is  known  as  a  special  franchise,  or  the  right  to  do  some- 
thing in  the  public  highway,  which,  except  for  the  grant,  would  be  s 
trespass":  People  v.  State  Board  of  Tax  Commrs.,  174  N.  Y.  417,  1« 
Am.  St.  Bep.  674,  67  N.  £.  69^  63  L.  B.  A.  884. 
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n.    Tazarbility  of  FnndiliaB. 

a.  As  General  Bute. — ^There  is  no  doabt  that  franchises  relating 
to  eorporations  possess  taxable  qualities,  and  that  the  legislature  may, 
in  so  far  as  its  authority  has  not  been  curtailed  by  the  constitution, 
impose  charges  on  franchises  in  the  form  of  taxes:  Spring  Valley 
Waterworks  ▼.  Behottler,  62  Cal.  69,  112;  Southern  By.  Go.  v.  Coulter, 
23  Ky.  Law  Bep.  203,  68  S.  W.  873;  Commonwealth  y.  Walsh's  Trus- 
tees (Ey.),  117  S.  W.  398;  Adams  y.  Bullock  (Miss.),  47  South.  527; 
Central  B.  B.  Co.  y.  State  Board  of  Assessors,  75  K.  J.  L.  120,^  67 
Atl.  672;  Tide  Water  Pipeline  Co.  y.  Berry,  53  N.  J.  L.  812,  21  Atl. 
490;  Carroll  y.  Alsup,  107  Tenn.  257, *64  S.  W.  193;  Edison  Elee.  etc. 
Co.  y.  Spokane  County,  22  Wash.  168,  60  Pac.  132.  £yen  the  mere 
right  to  be  a  corporation  may  be,  and  usually  is,  taxed  by  exacting 
a  fee  when  the  grant  of  the  right  or  privilege  is  made.  The  right 
to  exercise  a  franchise  is  clearly  taxable,  and  sometimes  the  tax  is 
imposed  in  the  form  of  a  license  or  privilege  tax,  though  perhaps 
denominated  a  franchise  tax,  and  sometimes  the  tax  is  imposed  as  a 
property  tax.  Of  these  propositions  more  will  be  said  in  subsequent 
pages. 

In  Adams  Express  Co.  y.  Ohio  State  Auditor,  166  IT.  S.  185,  17 
Sup.  Ct.  Bep.  604,  41  L.  ed.  965,  where  the  court  was  considering  the 
imposition  of  a  franchise  tax  in  addition  to  a  tax  on  the  tangible 
property  of  an  express  company,  it  said:  "In  the  complex  ciyiliza- 
tion  of  to-day  a  large  portion  .of  the  wealth  of  a  community  consists 
in  intangible  property,  and  there  is  nothing  in  the  nature  of  things 
or  in  the  limitations  of  the  federal  constitution  which  restrains  a 

state  from  taxing  at  its  real  value  such  intangible  property 

Suppose  an  express  company  is  incorporated  to  transact  business  within 
the  limits  of  a  state  and  does  business  only  within  such  limits,  and 
for  the  purpose  of  transacting  that  business  purchases  and  holds  a 
few  thousand  of  dollars'  worth  of  horses  and  wagons,  and  yet  it  so 
meets  the  wants  of  the  people  dwelling  in  that  state,  so  uses  the 
tangible  property  which  it  possesses,  so  transaets  business  therein, 
that  its  stock  becomes  in  the  market  of  the  state  of  the  actual  cash 
value  of  hundreds  of  thousands  of  dollars.  Does  substance  of  right 
require  that  it  shall  pay  taxes  only  upon  the  thousands  of  dollars 
of  tangible  property  which  it  possesses?  Accumulated  wealth  will 
laugh  at  the  crudity  of  taxing  laws  which  reach  only  the  one  and 
ignore  the  other,  while  they  who  own  tangible  property,  not  organised 
into  a  single  producing  plant,  will  feel  the  injustice  of  a  system 
which  so  misplaces  the  burden  of  taxation":  Approved  in  Henderson 
▼.  Negley  (Ky.),  63  S.  W.  989;  People  of  New  York  v.  Tax  Commis- 
sioners, 199  IT.  S.  1,  25  Sup.  Ct.  Bep.  705,  50  L.  ed.  65,  4  Ann.  Cas. 
381.  Said  Justice  Miller  in  State  Bailroad  Tax  Cases,  92  U.  S.  575, 
23  L.  ed.  663:  "That  the  franchise,  capital  stock,  business,  and  profits 
of  all  corporations  are  lii^ble  to  taxation  in  the  place  where  they  do 
business,  and  by  the  state  which  ereates  them|  admits  of  no  dispute 
at  this  date." 
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Traaeliiflet  are  property.  Tbe  franchise  to  be  and  the  franehiie 
to  de  both  go  wherever  the  corporation  goes.  Both  are  property.  A 
state  maj  grant  franchises  and  then  tax  them  as  property  jnst  as 
it  maj  grant  or  lease  land  and  tax  the  granted  estate  aa  property. 
Bat  the  tax  npon  the  estate  is  not  to  be  confosed  with  the  consid- 
eration for  the  grant":  In  re  Cosmopolitan  Power  Co.,  137  Fed.  858, 
70  G.  C.  A.  388. 

"A  domestic  corporation  is  given  life  and  continued  existence  by  the 
state,  and  thU  life  and  existence,  with  their  accompanying  poweis, 
constitute  the  franchise;  and,  this  franchise  being  valnable  and  given 
by  the  state,  the  state  may  impose  a  franchise  tax  thereon  to  the 
amonnt  of  the  valae  thns  conferred  and  continued,  the  same  as,  in 
taxation  by  assessment,  the  public  first  bestows  a  special  benefit  upon 
the  property,  and  then  takes  back,  by  way  of  assessment,  a  part  or 
all  it  has  thus  conferred:  Walsh  v.  Barron,  61  Ohio  St.  15,  76  Am.  St 
Bep.  854,  55  N.  E.  164.  A  foreign  corporation  can  do  business  in 
this  state  only  upon  such  terms  and  conditions  as  the  state  may  im- 
pose, and  therefore  a  franchise  tax  may  be  imposed  upon  a  foreign 
corporation  for  the  privilege  of  doing  business  in  this  state.  It  there- 
fore follows  that  a  franchise  tax  may  be  imposed  on  both  domestic 
and  foreign  corporations  alike":  Southern  Gum  Co.  v.  Laylin,  66  Ohio 
St  578,  64  N.  E.  564. 

A  corporation's  franchise,"  to  qnote  from  the  Kentucky  court, 
may  be  one  thing  or  another.  The  word  in  not  always  used  with 
reference  to  the  same  meaning.  It  in  sometimes  regarded  as  the 
mere  right  to  be  a  corporation.  Again,  it  is  treated  as  the  right  to 
do  the  particular  and  peculiar  business  for  which  the  corporation 
was  ^reated.  It  is  also  spoken  of  as  the  right  to  do  its  business  in 
a  certain  locality;  as,  for  example,  where  the  constitution  requires 
certain  franchises  to  be  sold  by  cities  and  towns.  The  other  two 
qualities  of  a  corporate  franchise  may  have  existed  before  the  ac- 
quisition of  the  latter,  and  are  therefore  in  a  sense  quite  distinct 
from  it.  For  the  purposes  of  taxation,  it  may  be  all  of  them  aad 
more:  Henderson  Bridge  Co.  v.  Commonwealth,  99  Ky.  623,  31  8.  W. 
486,  29  L.  B.  A.  73.  While  corporate  franchises  have  long  been 
recognized  factors  of  incorporated  beings,  they  have  only  recently 
come  to  be  regarded  as  separate  subjects  of  taxation.  In  the  rapid 
development  of  these  artificial  creatures  of  the  law  (corporations),  as 
means  of  holding  and  using  property  in  active  business,  the  corporate 
franchise  has  come  to  have  a  recognized  value  of  enormous  magnitude, 
when  viewed  in  the  aggregate.  It  is  not  the  least — ^indeed,  frequently 
is  the  greater — element  of  the  corporation's  wealth.  That  it  should 
be  taxed,  should  be  made  to  bear  its  share  of  the  public  burden  to- 
gether with  all  other  wealth,  is  fundamentally  true  in  justice  end 
in  political  economy.  So  far,  no  exact  definition  of  it  has  been  given 
upon  which  the  court  has  felt  willing  to  finally  rest  the  matter. 
And  perhaps  it  is  well  enough  for  the  present  that  this  is  so.  Still 
certain  qualities  of  the  corporate  franchise  are  so  well  known  and 
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dasnfled  as  to  be  beyond  dispute  as  being  elements  of  its  taxable 
valae.  The  mere  right  to  be  a  corporation  is  taxed,  in  the  exacting 
of  the  organization  tax  upon  its  creation.  This  is  collected  once,  and 
absolatelj  without  reference  to  its  property  or  whether  it  ever  en- 
gages in  the  basiness  contemplated  by  its  articles.  The  right  of  cer- 
tain corporations  to  do  business  in  a  city,  which  it  must  acquire  (if 
acquired  since  the  present  constitution)  by  purchase  of  the  fran- 
chise from  the  city,  includes  the  compensation  for  occupying  the  pub- 
lic thoroughfares  of  the  city.  But  it  also  may  include  more  than 
that,  which  will  be  further  noticed  in  this  opinion.  Each  of  these 
are  qualities  of  the  general  corporate  franchise.  Yet,  as  used  in  the 
taxing  statute  of  this  state,  the  word  has  a  more  comprehensive  mean- 
ing.  It  is  treated  as  property.  It  is  property.  It  adds  materially 
to  the  value  of  the  tangible  property  of  the  corporation.  The  right 
to  exercise  the  powers  allowed  to  the  corporation  by  law,  the  peculiar 
and  exceptional  privileges  it  enjoys,  partaking  partially  of  the  qual- 
ity of  sovereignty,  give  to  its  use  of  its  tangible  property,  as  well 
as  to  its  intangible  property  comprised  within  its  capital  stock,  a 
value  which  otherwise  could  not  attach  to  them,  so  that  this  privi- 
leged  use  becomes  to  the  visible  assets  of  the  corporation  what  the 
leaven  is  to  the  leaf.  While  it  may  not  be  laid  hold  of  separately, 
it  is  quite  capable  of  being  conceived  and  valued  as  a  thing  worth 
80  much  money":  Cumberland  Tel.  &  Tel.  Co.  y.  Hopkins,  121  Ey. 
850,  90  S.  W.  594. 

The  manner  and  method  of  taxing  franchises  is  within  the  con- 
trol of  the  several  states,  so  long  as  constitutional  rights  or  principles 
are  not  impaired:  Bank  of  California  v.  San  Francisco,  142  Cal.  276^ 
100  Am.  St.  Bep.  130,  75  Pac.  832,  64  L.  B.  A.  918.  And  where  the 
eonstitution  of  a  state  declares  that  franchises  are  subject  to  taxa- 
tion, an  assessment  is  not  invalid  because  the  legislature  has  not 
provided  a  method  of  assessing:  Commercial  Elec.  etc.  Co.  v.  Judson, 
21  Wash.  49,  56  Pac.  829,  57  L.  B.  A.  78. 

When  a  franchise  tax  is  imposed  on  corporations  engaged  in  a 
particular  business,  the  corporation  which  is  engaged  in  that  busi- 
ness cannot  escape  the  tax  by  showing  that  it  exceeds  its  corporate 
powers  and  that  its  acts  are  ultra  vires  in  carrying  on  the  business: 
James  v.  Kentucky  Eefining  Co.  (Ky.),  113  S.  W.  468;  United  States 
Fidelity  etc.  Co.  v.  Commonwealth  (Ky.),  118  S.  W.  1000;  Min- 
neapolis etc.  By.  Co.  v.  Oppegard  (N.  D.),  118  N.  W.  830. 

b.  Aa  a  Privilege. — ^Many  statutes  impose  a  tax  by  way  of  a  li- 
cense for  exercising  corporate  franchises.  These  taxes  are  some- 
times called  franchise  taxes,  and  sometimes  license  taxes.  They  are 
not  property  taxes,  and  hence  are  not  within  the  constitutional  limi- 
tations placed  on  the  taxation  of  property.  The  tax  is  often  gradu- 
ated according  to  the  number  of  shares  of  stock,  the  amount  of  capita] 
stock,  the  extent  of  business  transacted,  the  gross  receipts  of  the 
company,  the  amount  of  dividends  declared,  or  according  to  some 
other  such  standard;  but  the  tax  is  not  for  that  reason  deemed  & 
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property  tax.  It  is  a  tax  on  tbe  priyilege  of  the  eorporation  to  ex- 
ercise its  franchise;  and  not  being  a  tax  on  propertj,  it  is  not  sob- 
jeet  to  the  eonetitutional  limitations  imposed  in  the  case  of  property 
taxes:  See  the  note  to  Hager  y.  Walker,  129  Am.  St.  Bep.  2S7-291; 
Kaiser  U  ft  F.  Co,  y.  Curry,  155  Gal.  638,  103  Pae.  341;  ICarsdea  ▼. 
State  Board  of  Assessors,  61  N.  J.  L.  461,  39  Atl.  638;  North  Jentj 
St.  By.  Co.  Y.  Jersey  City,  73  N.  J.  L.  481,  63  Atl.  833;  Seearity  Tnirt 
Co.  V.  Liberty  Bldg.  Co.,  96  App.  DiY.  436,  89  N.  Y.  Supp.  340;  Wortk 
V.  Petersburg  B.  B.  Co.,  89  N.  C.  301;  State  y.  Franklin  County  Sar. 
Bank  etc.  Co.,  74  Yt.  246,  52  Atl.  1069. 

c.  As  Property.— Other  statutes  place  franchises,  or  at  least  cer- 
tain classes  of  them,  on  an  ad  valorem  basis  for  purposes  of  taxatiom 
and  tax  them  as  property  by  a  valuation  estimated  "either  separatelx 
or  as  a  part  of  the  aggregate  corporate  capacity."  There  is  no  doubt 
that  the  legislature  may  provide  for  the  taxation  of  corporate  fran- 
chises as  property:  Bank  of  California  v.  San  Francisco,  142  Gil 
276,  100  Am.  St.  Bep.  130,  75  Pae.  832,  64  L.  B.  A.  918;  Commoi 
wealth  Y.  Walsh  (Ky.),  117  S.  W.  398;  Commonwealth  y.  Cumber- 
land Tel.  ft  Tel.  Co.,  30  Ey.  Law  Bep.  723,  99  S.  W.  604;  State  t. 
Savage,  65  Neb.  714,  91  N.  W.  716;  State  Board  of  Assessors  t. 
Central  B.  B.  Co.,  48  N.  J.  L.  146,  4  AtL  578;  Commercial  etc  Power 
Co.  Y.  Judson,  21  Wash.  49,  56  Pae.  829,  57  L.  B.  A.  78;  Weir  w. 
Norman,  166  U.  S.  171,  17  Sup.  Ct.  Bep.  527,  41  L.  cd.  960.  Taxes 
of  this  kind  are  perhaps  most  frequently  levied  on  the  franchises 
of  public  service  corporations,  but  they  may  be  levied  on  the  fran- 
chises of  other  corporations,  such  as  a  banking  corporation:  Bank  of 
California  v.  San  Francisco,  142  Cal.  276,  75  Pae.  832,  100  Am.  S:. 
Bep.  130,  64  L.  B.  A.  918. 

In  Southwestern  Tel.  &  Tel.  Co.  v.  San  Antonio,  32  Tex.  Ciy.  App> 
101,  73  a  W.  859,  it  is  decided  that  the  franchises  of  a  telegraph  a»d 
telephone  company,  exercised  by  it  within  a  city,  are  property  withix 
the  provision  of  the  municipal  charter  requiring  a  tax  on  all  property 
within  its  limits.  In  the  course  of  its  opinion  the  court  states,  cit- 
ing a  multitude  of  authorities,  that  there  is  almost  a  coneensie  of 
opinion  that  corporate  franchises  are  property,  and  that  they  an 
taxable  under  statutes  requiring  all  property  in  the  state  not  ex- 
empt to  be  taxed.  The  court  then  proceeds  as  follows:  "As  is  said 
in  Memphis  etc.  B.  B.  Co.  v.  Commissioners,  112  U.  S.  609,  5  Sapu 
Ct.  Bep.  299,  28  L.  ed.  831,  'the  essential  properties  of  eorporate 
existence  are  quite  distinct  from  the  franchises  of  the  eorporatioc. 
The  franchises  of  being  a  corporation  belongs  to  the  corporators, 
while  the  powers  and  privileges  vested  in  and  to  be  exercised  hj 
the  corporate  body,  as  such,  are  the  franchises  of  the  corporatica.' 
The  one  is  a  franchise  to  be.  The  other  is  a  franchise  to  do.  The 
franchise  to  do  is  an  independent  franchise,  or  rather  a  coBib5ci 
tion  of  franchises,  embracing  all  things  which  the  corporation  is  gi^a 
power  to  do,  and  this  power  to  do  is  as  much  a  thing  of  valne  and  i 
part  of  the  intangible  property  of  the  corporation  as  th^  fraschiss 
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to  be.  Franehises  to  do  go  wherever  the  work  is  done':  Adams  Bz- 
press  Co.  v.  Ohio  State  Auditor,  166  U.  S.  185,  17  Sup.  Ct.  Rep.  604, 
41  Ij.  ed.  965.  In  the  same  ease  it  is  said:  'It  matters  not  in  what 
....  intangible  property  consists — ^whether  privileges,  corporate  fran- 
chiseS)  contracts  or  obligations.  It  is  enough  that  it  is  property 
which,  though  intangible,  exists,  which  has  value,  producing  income, 
and  passes  current  in  the  markets  of  the  world.  To  ignore  this  in- 
tangible property,  or  to  hold  it  not  subject  to  taxation  at  its  accepted 
value,  is  to  eliminate  from  the  reach  of  the  taxing  power  a  large 
portion  of  the  wealth  of  the  country.  Now,  whenever  separate  arti- 
cles of  tangible  property  are  joined  together,  not  simply  by  a  unity 
of  ownership,  but  in  a  unity  of  use,  there  is  not  infrequently  de- 
veloped a  property,  intangible  though  it  may  be,  which  in  value 
exceeds  the  aggregate  value  of  the  separate  pieces  of  tangible  prop- 
erty. Upon  what  theory  of  substantial  right  can  it  be  adjudged  that 
the  value  of  this  intangible  property  must  be  excluded  from  the  tax 
lists,  and  the  only  property  placed  thereon  the  separate  pieces  of 
tangible  property!  ....  It  is  a  cardinal  rule,  which  should  never  be 
forgotten,  that  whatever  property  is  worth  for  the  purposes  of  in- 
come and  sale  it  is  also  worth  for  the  purposes  of  taxation'":  South- 
western Tel.  &  Tel.  Co.  v.  San  Antonio,  32  Tex.  Civ.  App.  101,  73  S. 
W.  859. 

But  while  a  corporate  franchise  is  property,  and  a  valid  asset  of 
the  corporation,  yet  the  term  ''franchise  tax"  may  be  used  to  indi- 
cate a  license  or  privilege  tax — a  tax  imposed  by  the  state  for  the 
continued  privilege  of  exercising  the  franchise  in  the  state.  The 
distinction  between  these  two  kinds  of  taxes  is  not  always  easy  to 
make,  neither  is  the  distinction  between  a  tax  on  the  franchise  and 
the  tangible  assets  of  the  corporation.  The  question  will  be  found 
discussed  at  considerable  length  in  the  recent  case  of  Southern  By. 
Co.  V.  Greene  (Ala.),  49  South.  404.  In  the  earlier  case  of  State 
v.  Stonewall  Ins.  Co.,  89  Ala.  335,  7  South.  753,  where  it  is  held  that 
a  tax  on  the  "capital  stock"  of  a  corporation  is  a  tax  on  the  prop- 
erty, the  court  said:  "Owing  to  the  difficulty  of  distinguishing  be- 
tween the  capital  and  the  property  in  which  it  is  invested,  tests 
for  determining  whether  a  tax  is  on  the  property,  or  the  franchises, 

may  be  regarded  generally  uncertain  and  unsatisfactory The 

usual  and  most  certain  test  is  whether  the  tax  is  upon  the  capital 
stock  eo  nomine,  without  regard  to  its  value  or  at  its  assessed  valua- 
tion, in  whatever  it  may  be  invested.  If  the  former^  it  is  a  fran- 
chise tax;  if  the  latter,  a  tax  upon  property." 

In  New  York,  where  the  statute  imposed  a  tax  on  "the  corporate 
franchise  or  business"  of  all  corporations,  and  it  was  sought  to  im- 
pose the  tax  *upon  a  Pennsylvania  corporation  having  no  property  in 
New  York  but  terminal  facilities  such  as  wharves  and  docks  for  re- 
ceiving passengers  and  freight  to  be  carried  to  its  railroad  in  New 
Jersey,  and  an  office  for  issuing  tickets,  etc.,  it  was  held  that  the 
law  did  not  violate  the  commerce  clause  of  the  federal  constitution, 
because  the  tax  was  not  on  the  property  but  on  "the  corporate  fran- 
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eliise  or  bnsineu,  by  the  express  langnage  of  tbe  enaetmcBV;  tnd 
the  court  said  that  the  tax,  when  imposed  on  a  domestie  eorporatioa, 
was  a  tax  on  its  eorporate  franchise,  but  when  imposed  cm  a  lor^ 
eign.  corporation  that  it  was  a  tax  on  its  business — a  distinction  bssei 
on  the  fact  that  corporate  franchises  are  taxable  only  within  tlie 
jurisdiction  which  creates  them  and  where  alone  they  can  be  said 
to  have  a  situs:  People  ▼.  Wemple,  138  N.  Y.  1,  33  N.  E.  720,  19 
L.  B.  A.  694. 

d.  As  Ctaneral  or  Special  FranchlBee— Easements. — ^Franchises  an, 
for  purposes  of  taxation,  sometimes  divided  into  general  franchiset 
and  special  franchises,  the  latter  being  regarded  as  a  right  of  way 
over  streets  with  the  right  to  occupy  them  for  the  purpose  of  carry- 
ing  on  corporate  operations,  and  the  former  being  regarded  sim[dT 
as  the  right  to  live  and  do  business  by  the  exercise  of  eorporate 
powers  granted  by  the  state.  A  tax  on  a  special  franchise  is  a 
property  tax  on  the  value  of  the  franchise,  while  a  tax  on  the  gen- 
eral franchise  is  more  in  the  nature  of  a  license  or  privilege  tax: 
North  Jersey  St.  By.  Co.  v.  Jersey  City,  73  N.  J.  L.  481,  63  AtL 
833;  People  v.  State  Board  of  Tax  Commrs.,  174  N.  Y.  417,  105  Am. 
St.  Bep.  674,  67  N.  E.  69.  A  tax  on  a  special  franchise,  as  applied 
to  public  service  corporations,  makes  a  near  approach  to  a  tax  on  the 
casement  of  such  corporations  in  the  public  streets.  The  term  "spe- 
cial franchise"  is  one  brought  into  use  by  the  New  York  statutes^ 
and  as  used  in  them  it  seems  synonymous  with  the  word  ''easement'* — 
that  is,  not  merely  the  right  to  use  the  public  highways,  but  the 
actual  user  of  them.  The  Maryland  court  points  out  that  there  is  a 
distinction,  properly  speaking,  between  an  easement  and  a  special 
franchise:  Consolidated  Qas  Co.  v.  Mayor  etc.  of  Baltimore,  101  Md. 
341,  109  Am.  St.  Bep.  584,  61  Ati.  532,  1  L.  B.  A.,  N.  8.,  263,  4  An«. 
Cas.  292;  Consolidated  Gas  Co.  v.  Mayor  etc.  of  Baltimore  City,  lu5 
Md.  43,  121  Am.  St.  Bep.  553,  65  Atl.  628;  United  Bailwaya  *  £lec. 
Co.  V.  Baltimore  (Md.),  73  Atl.  633;  People  v.  State  Board  of  Tax 
Commrs.,  174  N.  Y.  417,  105  Am.  St.  Bep.  674,  67  N.  £.  69,  63  Lu  B.  A. 
884. 

The  contention  has  been  made  that  the  New  York  statute  taxing 
special  franchises  impairs  the  obligation  of  contract,  and  thna  vio- 
lates the  federal  constitution,  in  so  far  as  the  statute  applies  t4^ 
franchises  which  antedate  the  imposition  of  the  tax.  But  this  eon- 
tention  is  without  merit.  Franchises  are  subject  to  taxes  imposed  by 
subsequent  enactments  unless  the  grant  or  charter  containa  a  dear 
and  unequivocal  exemption:  People  v.  State  Board  of  Tax  Commrs^ 
174  K.  Y.  417,  105  Am.  St.  Bep.  674,  67  N.  £.  69,  63  L.  B.  A.  &4r 
affirmed  in  199  U.  S.  1,  25  Sup.  Ct.  Bep.  705,  50  L.  ed.  65,  4  An  ^ 
Cas.  381,  199  IT.  S.  53,  25  Sup.  Ct.  Bep.  715,  50  L.  ed.  85. 

e.  As  Belonging  to  Corporation  and  not  Stockholders. — When  a 
franchise  is  considered  as  taxable  property,  it  must  be  assessed  to 
the  corporation,  not  to  the  stockholders  or  the  members  of  the  cor- 
poration: Bank  of  California  v.  San  Francisco,  142  CaL  276,  100  Am. 
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8t.  Bep.  130,  75  Pae.  832,  64  L.  B.  A.  918;  Consolidated  Coal  Co.  ▼• 
Miller,  236  HI.  149,  86  N.  £.  205. 

f.  As  Property  Separate  ftom  TangiUo  Assets. — ^Tbe  franchise  of 
a  pablie  seryiee  corporation  to  occupy  streets  and  highways  in  car- 
rying on  its  operations  is  properly  assessed  with  the  tangible  property 
of  the  corporation  with  which  they  are  associated:  People  v.  State 
Board  of  Tax  Commrs.,  174  N.  Y.  417,  105  Am.  St.  Bep.  674,  67  N.  B. 
69,  63  L.  B.  A.  884;  State  ▼.  Austin  &  N.  W.  B.  B.  Co.,  94  Tex. 
530,  62  S.  W.  1050;  Fond  du  Lac  Water  Co.  ▼.  City  of  Fond  du  Lac,. 
82  Wis.  322,  52  N.  W.  439,  16  L.  B.  A.  581.  Indeed,  there  would  seen» 
manifest  propriety  in  assessing  the  franchises  and  physical  property 
as  an  entirety,  for  the  chief  value  of  the  franchise  consists  in  its 
eombination  with  the  physical  properties.  The  franchise  standing 
alone  by  itself  is  practically  without  value:  City  of  Dallas  v.  Dallas 
Consol.  Elee.  St.  By.  Co.,  95  Tex.  268,  66  S.  W.  835;  Town  of  Wash- 
burn V.  Washburn  Waterworks  Co.,  120  Wis.  575,  98  N.  W.  539. 
Said  the  supreme  court  of  Wisconsin  in  this  last  case:  "It  has  been 
as  firmly  established  as  anything  can  be  by  judicial  determinations 
that  all  the  property  of  a  public  service  corporation,  such  as  appel- 
lant, street  and  other  railway  companies,  and  public  lighting  com- 
panies, whether  real,  personal  or  mixed,  in  the  ordinary  sense  of 
those  terms,  including  franchises  other  than  the  mere  right  to  be  a 
corporation,  is  one  entire  indivisible  thing;  that  all  the  parts  partake 
of  the  nature  of  the  franehise  from  which  springs  the  public  duty,, 
and  as  that  is  deemed  to  be  personalty,  all  should  be  regarded  as 
such.  In  that  view  it  would  be  the  height  of  absurdity  to  consider 
value  and  impose  a  tax  upon  one  part  of  such  entire  thing  separate 
from  the  rest.  There  can  be  no  separation  without  destruction. 
Therefore,  the  separate  value  of  the  parts  in  the  aggregate  would  not 
necessarily  approximate  to  or  be  any  legitimate  measure  of  the  vslue 
of  all  the  parts,  viewed  as  one  complete  machine,  so  to  speak.  The 
franchise  by  itself  would  be  valueless.  The  plant  in  its  parts  as 
realty  and  personalty  according  to  the  character  thereof,  irrespective 
of  the  eombination  of  all  into  one  entire  thing,  might  be  of  little 
▼alae,  and  probably  would  be,  as  compared  to  what  they  would 
represent  in  the  new  form,  produced  by  the  union  of  many  parts 
into  one.  The  great  value  is  produced  by  the  combination  of  parts 
into  one  complete  working  machine,  adapted  in  a  high  degree  to  the 
service  of  man.  One  might  as  well  endeavor  to  value  one  part  of 
any  mechanical  device  by  itself  as  to  so  value  the  franchise  of  a 
pnblie  service  corporation  by  itself,  or  so  value  its  land,  or  likewise 
its  movables.  To  do  so  leaves  out  of  view  the  great  and  often  chief 
element  of  value  which  is  produced  by  the  combination.  So  in  order 
to  deal  justly  in  the  distribution  of  publie  burdens,  the  entire  prop- 
erty in  use  and  for  use  in  the  exercise  of  the  publie  franchise,  for 
the  purposes  of  taiftition,  should  be  regarded  as  realty,  the  franchise 
and  movables  being  viewed  as .  appurtenant  to  the  lands,  or  the  in- 
tangible element  regarded  as  personalty,  and  the  physical  elements,. 
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eonsisting  of  lands  and  moTables,  be  regarded  as  appurtenant  thereto 
and  partaking  of  its  eharaeter":  Town  of  Washburn  ▼.  Waahbsm 
Waterworks  Co.,  120  Wis.  575,  98  N.  W.  539. 

But  since  the  method  of  taxing  franehisee  rests  in  the  diseretion 
of  the  legislature,  it  would  seem  elear  that  franchises  may  be  taxed 
by  valuation  estimated  separately  from  the  property  of  the  cor- 
poration; or,  in  other  words,  that  the  franchisea  may  be  taxed  by 
themselves,  separate  and  apart  from  the  other  property  of  the  cor- 
poration: Bank  of  California  v.  San  Francisco,  142  CaL  276,  lOd 
Am.  St.  Bep.  130,  75  Pae.  832,  64  L.  B.  A.  918;  Adams  ▼.  Bollock 
(Miss.),  47  South.  527,  530.  A  tax  may  be  lawfully  levied  upon  the 
franchises  of  a  railroad  and  also  a  separate  tax  upon  the  roadbed, 
rolling  stock  and  fixtures  at  their  cash  value:  In  re  Bailroad  Tax- 
ation, 102  Me.  527,  66  Atl.  726.  To  quote  from  this  last  case:  *The 
legislature  can  adopt  such  mode,  or  measure,  or  rule  as  it  deems 
best  for  determining  the  amount  of  an  excise  or  license  tax  to  ha 
imposed,  so  that  it  applies  equally  to  all  persons  and  corporations 
subject  to  the  tax.  It  may  make  the  amount  depend  on  the  capital 
employed,  the  gross  earnings,  or  the  net  earnings,  or  upon  some  other 
element.'' 

The  Minnesota  court  (State  v.  Western  Union  Tel.  Co.,  96  Minn. 
13,  104  N.  W.  567),  in  upholding  the  statute  of  that  state  providing 
for  the  taxation  of  the  tangible  and  intangible  property  of  tele- 
graph companies  situated  within  the  state  as  a  system,  and  not 
merely  for  the  taxation  of  items  of  tangible  property  only,  uses  this 
language:  "While  the  freedom  of  interstate  commerce  from  inter- 
ference by  the  state  governments  has  been  jealously  guarded,  the 
federal  supreme  court  has  completely  and  repeatedly  sustained  the 
economic  propriety  and  constitutional  validity  of  valuing  the  prop- 
erty of  concerns  engaged  in  interstate  business  as  a  unit,  and  of 
taxing  by  each  state  that  proportion  of  the  whole  which  such  state 

protects The   later    decisions   of    the    United    States    supreme 

court  have  established  beyond  controversy  that  property  in  part 
tangible,  and  as  such  having  a  physical  situs  within  a  state,  and  in 
part  intangible,  having  only  a  constructive  situs  therein,  may  be 
taxed  upon  a  valuation  derived  from  their  connection  as  a  system 
as  a  whole  and  as  'united  in  use':  Adams  Express  Co.  v.  Ohio^  163 
U.  S.  194,  17  Sup.  Ct.  Bep.  305,  41  L.  ed.  683;  Adams  Express  Co.  v. 
Ohio,  166  U.  S.  185,  17  Sup.  Ct.  Bep.  604,  41  L.  ed.  965;  Detroit 
Citizens'  Street  By.  Co.  v.  Common  Council,  125  Mich.  673,  84  Am. 
St.  Bep.  589,  85  N.  W.  96,  86  N.  W.  809;  SUte  v.  Savage,  65  Neb. 
714,  91  N.  W.  716." 

UL    Constitutional  Limitations  on  Franchise  Taxation. 

Si.  Double  Taxation. — Since  a  license  tax  is  regarded  as  a  tax  on 
the  occupation  or  business^  and  not  on  the  property  employed  therein, 
it  follows  that  an  ad  valorem  tax  may  be  levied  on  the  property 
used  in  a  business  or  occupation  and  at  the  same  time  a  license  trc 
imposed  on  the  business  or  occupation^  without  offending   the   con- 
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stitutional  prohibition  against  double  taxation.  In  other  words,  the 
fact  that  an  ad  valorem  tax  is  levied  on  the  property  nsed  in  a 
calling  doea  not  preelnde  the  imposition  of  a  license  tax  upon  the 
right  to  pursue  the  calling:  See  the  note  to  Hager  v.  Walker,  129 
Am.  St.  Bep.  264.  So,  the  fact  that  the  franchise  of  a  corporation 
is  taxable  as  property,  and  is  so  taxed,  does  not  preclude  the  im- 
position of  a  fee  or  tax  for  the  privilege  of  incorporating  or  being 
a  corporation.  An  ad  valorem  tax  may  be  imposed  on  a  corporate 
franchise,  and  also  a  license  or  privilege  tax  be  imposed  on  the 
right  to  incorporate  in  the  first  instance  or  annually  thereafter  on  the 
right  to  continue  corporate  existence.  The  first  privilege  tax  would 
be  exacted  but  once  and  at  the  time  of  the  creation  of  the  corpora- 
tion; the  second  privilege  tax  would  ordinarily  be  exacted  annually 
daring  the  existence  of  the  corporation:  Kaiser  Land  &  Fruit  Co.  v. 
Curry,  155  Cal.  638,  103  Pac.  341;  South  Covington  &  G.  Street  By. 
Co.  V.  Bellevue,  105  Ky.  283,  49  S.  W.  23,  57  L.  B.  A.  50;  State  v. 
Pacific  States  Tel.  &  Tel.  Co.  (Or.),  99  Pac.  427;  Carbon  Iron  Co.  v. 
Carbon  Countjr,  39  Pa.  251;  State  v.  Galveston  etc.  By.  Co.,  100  Tex. 
153,  97  8.  W.  71.  To  quote  from  the  above  Oregon  ease:  "Among  the 
elements  of  corporate  taxable  values  are  the  franchise,  capital  stock 
in  the  hands  of  the  corporation,  the  tangible  corporate  property,  and 
shares  of  stock  in  the  hands  of  individual  holders;  and  all  of  the 
authorities  agree  that  a  tax  upon  the  franchise,  whether  based  on 
income  or  measured  in  some  other  manner,  and  a  tax  on  the  tangible 
corporate  property,  is  not  double  taxation":  Cooley  on  Taxation,  406; 
Commissioners  v.  Blackwell-Durham  Tobacco  Co.,  116  N.  C.  441,  21 
S.  E.  423;  Home  Ins.  Co.  v.  New  York,  119  U.  S.  129,  8  Sup.  Ct. 
Bep.  1385,  30  L.  ed.  350;  Commonwealth  v.  New  England  Slate  &  Tile 
Co.  (Mass.)^  13  AUen,  391;  Commonwealth  v.  New  York  etc.  B.  B.  Co., 
150  Pa.  234,  24  Atl.  609;  Wilmington  C.  ic  A.  B.  B.  Co.  v.  Board  of 
Commrs.  of  Brunswick  Co.,  72  N.  C.  10;  State  Tax  on  Bailroad  Be- 
eeipts,  15  Wall.  284,  21  L.  ed.  164.  To  quote  from  the  above  Texas 
ease:  "The  fact  that  the  franchise  is  subjected  in  this  state  to  an  ad 
vsdorem  tax  as  property  does  not  militate  against  the  right  to  tax 
the  persons  or  the  corporations  using  that  property  as  an  occupation 
any  more  than  would  the  taxing  of  the  physical  property  of  the 
railroads,  as  the  tracks,  rights  of  way,  cars,  etc.,  operate  to  prevent 
the  imposition  of  occupation  taxes  for  the  use  of  them  ac  instru- 
ments of  transportation." 

Of  course  there  may  be  such  a  thing  as  a  double  taxation  of  fran- 
chises which  will  offend  constitutional  principles.  Clearly  a  fran- 
chise cannot  be  taxed  as  property  twice  in  the  same  jurisdiction 
when  the  constitution  forbids  the  double  taxation  of  property,  nor 
can  more  than  one  license  or  privilege  tax  be  imposed  by  the  same 
authority  for  the  right  to  exercise  a  franchise  when  the  corporation 
im  engaged  in  only  one  line  of  business  or  is  pursuing  but  a  single 
calling:  Cumberland  Tel.  &  Tel.  Co.  v.  Hopkins,  28  Ky.  Law  Bep. 
846,  90  8.  W.  594;  Southwestern  Tel.  &  Tel.  Co.  v.  Meersheidt  (Tex. 
'Civ.  App.),  65  S.   W.   381;   note   to   Hager   v.   Walker,   129  Am.   St. 
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Bep.  264-266.  A  foreign  eorporation  that  has  paid  iti  franelnae  tax 
in  Kentnckj  la  not  also  liable  for  a  franchiae  tax  asaeaaed  against 
domeatie  eompanies:  Commonwealth  y.  Chesapeake  ft  O.  B.  B.  Ca^ 
27  Kj.  Law  Bep.  1084,  87  S.  W.  1077.  And  a  franchise,  after  it  has 
been  assessed  to  a  tax  collected  from  a  lessee  cannot  be  reassessed 
to  the  lessor:  Commonwealth  t.  Chicago  etc.  B.  B.  Co.,  32  Ky.  Law 
Bep.  10,  105  8.  W.  127. 

b,  XTniformity  and  Equality  of  Taxation. — In  imposing  license  or 
privilege  taxes  the  legislature  has  a  discretion  to  select  and  classify 
occupations  and  businesses,  taxing  some  while  omitting  others,  and 
taxing  different  ones  unequally.  The  only  constitutional  limitatioa 
on  the  legislature  in  the  matter  of  uniformity  and  equality  in  soch 
taxation  is  that  the  tax  shall  be  equal  and  uniform  upon  all  individ- 
uals or  corporations  embraced  within  the  same  class,  and  that  the 
classification  shall  not  be  arbitrary  and  not  founded  on  any  real 
differences:  See  the  note  to  Hager  v.  Walker,  129  Am.  St.  BepL 
250-259.  So  the  legislature  may  impose  a  franchise  tax  which  is  not 
a  property  tax,  but  merely  an  exaction  for  the  privilege  of  exercising 
corporate  powers  within  the  state,  on  some  classes  of  corporations 
while  sparing  others.  The  reason  is  plain;  the  granting  of  sach  a 
privilege  rests  entirely  within  the  discretion  of  the  state,  and  when 
granted  may  be  accompanied  by  such  conditions  as  the  legislature 
may  judge  proper:  People  v.  Glynn,  194  N.  Y.  387,  87  N.  E.  434. 
But  the  classification  must  not  be  unreasonable  and  arbitrary:  Wright 
V.  Southern  Bell  Tel.  &  Tel.  Co.,  127  Ga.  227,  56  8.  E.  116.  The 
fact  that  a  franchise  tax  on  public  service  corporations,  which  is  in 
effect  a  tax  on  their  intangible  assets,  is  not  made  to  apply  to  all 
corporations,  does  not  render  it  void:  Louisville  Tobacco  Warehouse 
Co.  V.  Commonwealth,  106  Ky.  165,  49  S.  W.  1069,  57  L.  B.  A.  33; 
Missouri  K.  &  T.  ILj,  Co.  v.  Shannon,  100  Tex.  379,  100  S.  W.  138, 
10  L.  B.  A.,  N.  S.,  681.  And  a  state  may,  so  far  as  the  federal  con- 
stitution is  concerned,  tax  the  franchise  of  a  domestic  corporation 
at  a  different  rate  from  the  tangible  property  in  the  state:  Coulter 
V.  Louisville  &  N.  B.  B.  Co.,  196  U.  8.  599,  25  Sup.  Ct.  Bep.  342^ 
49  L.  ed.  615. 

But  it  would  seem  clear  that  franchise  taxes,  when  imposed  on 
corporate  franchises  as  property,  are  within  the  constitutional  rule 
common  to  most  states  that  taxes  shall  be  uniform  and  equal  in  their 
operation.  Ordinary  privilege  taxes,  however,  are  not  within  such 
rule;  and  the  mere  fact  that  a  tax  against  a  corporation  is  graduated 
according  to  the  amount  of  its  stock,  the  magnitude  of  its  business, 
or  the  value  of  ita  receipts  does  constitute  the  tax  a  property  as 
distioguished  from  a  privilege  tax:  Kaiser  Land  A  Fruit  Co.  v. 
Curry,  155  Cal.  138,  103  Cal.  341;  Schuster  v.  Louisville,  28  Ky. 
Law  Bep.  588,  89  S.  W.  689;  Shriner  y.  Karr,  64  Neb.  514,  90  N.  W. 
298. 

c.  True  Value  as  Basis  of  Taxation. — ^The  rule  expressed  in  many 
constitutions  that  taxation  must  be  in  proportion  to  the  value  of  the 
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property  or  according  to  its  actual  worth  does  not  applj  to  license 
or  occupation  taxes,  for  they  are  not  charges  upon  property.  Taxes 
of  this  natare,  when  exacted  of  corporations,  are  sometimes  styled 
franchise  taxes,  but  if  they  are  merely  privilege  taxes  as  distin- 
guished from  property  taxes,  they  are  not  within  the  rule  of  the 
constitution:  See  the  note  to  Hager  v.  Walker,  129  Am.  St.  Bep. 
226;  Southern  B.  ft  L.  Assn.  v.  Norman,  98  Ky.  294,  56  Am.  St.  Bep. 
367,  8a.  a.  W.  952,  31  L.  B.  A.  41;  State  ▼.  Maine  Cent.  B.  B.  Co., 
74  Me.^  376;  Standard  Underground  Cable  Co.  v.  Attorney  General, 
46  N.  J.  £q.  270,  19  Am.  St.  Bep.  394,  19  Atl.  733. 

But  when  a  corporate  franchise  is  considered  property,  and  is 
taxed  as  such,  the  tax  must  conform  to  the  constitutional  rule  that 
taxation  must  be  in  proportion  to  the  yalue  of  the  property.  To 
quote  from  Kaiser  Land  ft  Fruit  Co.  y.  Curry,  155  Cal.  138,  103  Pac. 
341:  "It  is  settled  in  this  state  that  the  corporate  franchise  of  a 
corporation,  the  right  to  be  and  exist  as  a  corporation,  may  const!- 
tate  valuable  property  of  the  corporation  within  the  meaning  of 
the  term  'property,'  as  used  in  section  1,  article  13,  and  that  when 
it  does  constitute  such  valuable  property,  it  is  to  be  assessed  and 
taxed  In  proportion  to  its  value'  as  any  other  property:  People  v. 
Badlam,  57  Cal.  594;  Spring  Valley  Water  Works  v.  Schottler,  62 
Cal.  69;  Bank  of  California  v.  San  Francisco,  142  CaL  276,  100  Am. 
St.  Bep.  130,  75  Pac.  832,  64  L.  B.  A.  918." 

In  Nebraska,  under  the  provision  of  the  constitution  that  "the 
legislature  sh&ll  provide  such  revenue  as  shall  be  needful,  by  levying 
a  tax  by  valuation  so  that  every  person  and  corporation  shall  pay 
a  tax  in  proportion  to  the  value  of  his,  her  or  its  property  and 
franchises,"  the  supreme  court  has  declared  that  "property  and  fran- 
chises within  the  state  must  be  taxed  according  to  valuation,  and  no 
discrimination  can  be  made  between  foreign  or  domestic  fire  insur- 
ance companies"  as  to  taxes  laid  under  that  constitutional  provision; 
bat  the  court  recognizes  that  a  tax  upon  the  gross  amount  of  premi- 
ums received  in  a  year  by  an  insurance  corporation  is  not  a  tax  on 
property:  Aschen  ft  Munich  Fire  Ins.  Co.  v.  Omaha,  72  Neb.  518. 
101  N.  W.  3.  In  a  subsequent  case  the  Nebraska  court  has  declared 
that  "the  legislature  may  direct  the  manner  of  ascertaining  the  value 
of  property  and  franchises,  but  it  cannot  prescribe  rules  that  prevent 
the  assessment  of  the  property  and  franchise  of  a  corporation  on  an 
equality  with  property  in  general  in  proportion  to  value":  Western 
Union  Tel.  Co.  v.  Omaha,  73  Neb.  527,  103  N.  W.  84. 

The  supreme  court  of  the  United  States  has  afSlrmed  that  a  priv- 
ilege tax  affecting  railway  franchises  is  subject  to  a  constitutional 
provision  that  the  property  of  such  corporations  are  to  be  taxed, 
like  that  of  individuals,  in  proportion  to  its  value:  Qulf  ft  S.  L  B.  B. 
Co.  V.  Hewes,  183  U.  S.  66,  22  Sup.  Ct.  Bep.  26,  46  L.  ed.  86.  Said 
the  court  in  this  case:  "Whatever  may  have  been  the  fluctuations 
of  opinion  upon  this  subject — and  it  is  not  to  be  denied  that  there 
are  many  cases  in  the  state  courts  holding  that  a  privilege  tax  is  not 
A  tax  upon  property — the  law  in  this  court,  so  far  as  concerns  railway 
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franehitef,  mutt  be  de«med  to  liaye  been  settled  by  tbe  ease  of 
WUmington  k  W.  B.  B.  Co.  v.  Beid,  18  WaU.  264,  20  L.  ed.  568,  in 
whieh  an  exemption  in  the  charter  of  the  Wilmington  and  Baleifh 
Bailwaj  Company,  of  'the  property  of  laid  company  and  tbe  shares 
therein/  from  taxation,  was  decided  to  extend  to  a  tax  upon  the 
franchise  and  rolling  stock.  In  delivering  the  opinion  of  this  eonrt 
Mr.  Justice  Day  is  observed:  It  it  insisted,  however,  that  tbe  tax  oa 
the  franchise  is  something  entirely  distinct  from  the  property  of  the 
corporation  and  that  the  legislature,  therefore,  was  not  inhibited  from 
taxing  it.  The  position  is  equally  unsound  with  the  others  taken  in 
this  ease.  Nothing  is  better  settled  than  that  the  franchise  of  a 
private  corporation — ^which  in  its  application  to  a  railroad  is  the 
privilege  of  running  and  taking  fare  and  freight — is  property,  and 
of  the  most  valuable  kind,  as  it  cannot  be  taken  for  public  use  even 
without  compensation.  It  is  true  it  is  not  the  same  sort  of  prop- 
erty as  the  rolling  stock,  roadbed,  and  depot  grounds,  but  it  is  equally 
with  them  covered  by  the  general  term  "the  property  of  the  com- 
pany," and  therefore  equally  within  the  protection  of  the  charter.' 
To  the  same  effect  are  Adams  Express  Co.  v.  Ohio,  165  U.  S.  194,  17 

Sup.  Ct.  Bep.  305,  41  L.  ed.  683 It  follows,  then,  that  privilege 

taxes,  being  taxes  upon  property,  are  subject  to  the  constitutional 
limitations,"  that  the  property  of  railroad  corporations  shall  be  taxed, 
like  that  of  individuals,  in  proportion  to  its  value:  Gulf  &  8.  L 
B.  B.  Co.  V.  Hewes,  183  U.  S.  66,  22  Sup.  Ct.  Bep.  26,  46  L.  ed.  86. 

In  Texas  it  has  been  adjudged  that  where  officers  deliberately  tax 
the  property  of  individuals  in  a  county  at  two-thirds  of  its  real  value, 
while  they  assess  the  intangible  assets  of  a  railroad  in  the  county  at 
full  value,  such  discrimination  is  a  denial  of  the  equal  protection  of 
the  law,  and  a  violation  of  the  constitutional  rule  that  property  shall 
be  taxed  in  proportion  to  its  value:  Lively  v.  Missouri  K.  ft  T.  Bt- 
Co.  (Tex.),  120  S.  W.  852.  But  in  Kentucky  it  has  been  decided  that 
where  franchises  have  been  assessed  at  their  fair  cash  value,  the 
corporation  cannot  complain  that  other  property  has,  in  violation  of 
law,  been  assessed  at  less  than  its  value:  Louisville  By.  Co.  v.  Com- 
monwealth, 105  Ey.  710,  49  S.  W.  486.  The  rule  that  taxes  shall  be 
uniform  and  equal  is  not  violated  by  allowing  a  corporation  to  deduct 
from  the  tax  on  its  franchise  the  amount  paid  the  municipality  as 
an  occupation  tax  or  the  charge  paid  for  the  privilege  of  exercising 
its  franchise:  State  v.  Southern  Express  Co.  (Ga.),  65  S.  E.  282. 

d.  Impairment  of  Obligation  of  Contract. — Statutes  taxing  pre- 
existing franchises  have  been  attacked  on  the  ground  that  they 
?mpair  the  obligation  of  contract.  While  it  is  true  that  a  grant  to  a 
corporation,  either  domestic  or  foreign,  of  the  right  to  exercise  cor- 
porate powers  within  the  state  may  be  made  upon  such  conditions  as 
amount  to  an  exemption  from  franchise  taxation,  which  exemption 
must  thereafter  be  respected,  such  exemption  is  not  presumed,  and 
cannot  be  inferred  except  from  language  clear  and  unequivocal.  The 
grant  of  the  franchise  or  privilege  need  not  reserve  the  right  of 
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taxation;  sneh  right  will  be  regarded  a»  reserved  in  the  absence  of 
clear  and  express  language  to  the  contrary:  People  ▼.  State  Board  of 
Tax  Commrs.,  174  N.  Y.  417,  105  Am.  St.  Eep.  674,  67  N.  E.  69,  63 
Ij.  B.  a.  884  (affirmed  in  199  U.  S.  1,  25  Sup.  Ct.  Eep.  705,  50  L.  ed. 
65,  4  Ann.  Cas.  381,  199  U.  S.  48,  25  Sup.  Ct.  Bep.  713,  50  L.  ed.  79) ; 
Newport  News  *  O.  P.  By.  etc.  Co.  v.  City  of  Newport  News,  100 
Va.  157,  40  S.  E.  645;  State  v.  Chicago  &  N.  W.  By.  Co.,  128  Wis.  449, 
108  N.  W.  594;  Gordon  v.  Appeal  Tax  Court,  44  U.  S.  (3  How.)  133, 
11  L.  ed.  529;  American  S.  A  B.  Co.  v.  Colorado,  204  U.  9.  103.  27 
Sup.  Ct  Bep.  198,  51  L.  ed.  393,  9  Ann.  Cas.  978.  ''Unless  exempted 
in  terms  which  amount  to  a  contract  not  to  tax,"  to  quote  from  the 
supreme  court  of  the  United  States,  "the  property,  privileges,  and 
franchises  of  a  corporation  are  as  much  the  legitimate  subjects  of 
taxation  as  any  other  property  of  the  citizens  which  is  within  the 
sovereign  power  of  the  state.  Bepeated  decisions  of  this  court  have 
held,  in  respect  to  such  corporations,  that  the  taxing  power  of  the 
state  is  never  presumed  to  be  relinquished,  and  consequently  that  it 
exists  unless  the  intention  to  relinquish  it  is  declared  in  clear  and 
unambiguous  terms":  North  Missouri  B.  B.  Co.  v.  Maguire,  87  U.  S. 
(20  WaU.)  46,  22  L.  ed.  287. 

To  quote  from  a  recent  Texas  case,  "unless  the  grant  of  a  fran- 
chise to  a  foreign  corporation  expressly  exempted  it  from  license 
taxation,  the  imposition  of  such  tax  is  not  invalid,  and  does  not 
impair  the  obligation  of  any  contract,  and  no  corporation  can  claim 
an  immunity  from  taxation  or  from  license  because  it  paid  a  con- 
sideration for  its  charter  or  franchise,  in  the  absence  of  a  stipula- 
tion on  the  part  of  the  state  or  other  taxing  power  that  the  bonus 
was  received  in  lieu  of  any  further  or  future  taxation.  Even  a  pro- 
vision in  a  charter  fixing  a  specified  sum  to  be  paid  as  taxes,  but  not 
providing  that  such  sum  shall  be  in  lieu  of  other  taxes,  is  not  a  con- 
tract that  no  greater  tax  shall  be  laid":  Gaar,  Scott  &  Co.  v.  Shan- 
non (Tex.  Civ.  App.),  115  S.  W.  361.  In  this  case  it  is  held  that  the 
fact  that  a  foreign  corporation  has  obtained  permission  to  do  business 
in  the  state  under  an  existing  statute,  and  has  paid  the  franchise 
tax  required  thereby,  does  not  prevent  the  state  from  laying  a  fur- 
ther franchise  tax  and  an  additional  burden. 

Where  the  constitution  of  a  state  provides  that  all  property,  whether 
owned  by  individuals  or  corporations,  shall  be  taxed  in  proportion 
to  its  value,  unless  exempted  by  the  constitution,  a  city  or  town 
cannot  by  contract  exempt  a  corporation  from  a  tax  on  its  franchise: 
South  Covington  A  C.  St.  By.  Co.  v.  Bellevue,  105  Ky.  283,  49  S.  W. 
23,  57  L.  B.  A.  50.  Neither  can  the  state  board  of  valuation  and 
assessment  enter  into  a  contract  releasing  a  corporation  from  local 
taxation  upon  its  franchise:  Southern  Bailway  v.  Coulter,  24  Ky. 
Ijaw  Bep.  203,  68  S.  W.  873. 

IV.    Franchises  Subject  to  Taxation. 

a.  In  GfreneraL — Generally  speaking,  it  rests  in  the  discretion  of 
the  legislature,  so  far  as  it  has  not  been  limited  by  the  constitution. 
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to  determine  what  franeliiBei  shall  be  taxed:  Providence  Bankiiig  Co. 
T.  Webster  Coanty,  108  Ky.  527,  57  8.  W.  14.  Franchise  taxation 
has  taken  a  wide  range.  Among  franchises  that  have  been  taxed 
may  be  mentioned  the  franchises  of  railway  companies:  Sontherm 
Ry.  Co.  ▼.  Coulter,  24  Ky.  Law  Rep.  203,  6ft  8.  W.  873;  Commonwealth 
T.  Kinniconick  etc.  B.  B.  Co.,  81  Ky.  Law  Bep.  859,  104  8.  W.  290; 
Horrell  Refrigerator  Car  Co.  y.  Commonwealth,  32  Ky.  Law  Bep. 
1383,  1389,  108  8.  W.  926;  James  ▼.  Kentucky  Befining  Co.  {Ky.), 
113  8.  W.  468;  Baltimore  y.  United  Bailways  ft  Elec.  Co.,  107  Md. 
250,  68  Atl.  557;  North  Jersey  St.  By.  Co.  v.  Jersey  City,  73  N.  J. 
L.  481,  63  Atl.  833;  Minneapolis  etc.  By.  Co.  v.  Oppegard  (N.  D.), 
118  N.  W.  830;  express  companies  and  other  carriers:  Louisville 
Tank  Line  y.  Commonwealth,  29  Ky.  Law  Bep.  257,  93  8.  W.  635; 
James  v.  Kentucky  Befining  Co.  (Ky.),  113  8.  W.  468;  State  ▼.  Boston 
etc.  Express  Co.,  100  Me.  278,  61  Atl.  697;  turnpike  companies:  Camp- 
bell Turnpike  Boad  Co.  y.  District  of  Highlands  (Ky.),  114  S.  W. 
286;  telegraph  and  telephone  companies:  State  v.  Western  TJnion 
Tel.  Co.,  165  Mo.  502,  66  &,  W,  775;  Western  Union  Tel.  Co.  v.  Wright, 
158  Fed.  1004;  boom  eompanies:  Chehalis  Boom  Co.  y.  Chehalis 
County,  24  Wash.  135,  63  Pac.  1123;  city  waterworks  companies: 
Spring  Valley  Waterworks  y.  Schottler,  62  Cal.  69;  Owensboro  Water- 
works Y.  City  of  Owensboro  (Ky.),  74  8.  W.  685,  75  a  W.  268; 
Adams  y.  Bullock  (Miss.),  47  South.  527,  530;  coal  companies:  Kit- 
tanning  Coal  Co.  Y.  Commonwealth,  79  Pa.  100;  real  estate  and  mort- 
gage companies:  People  y.  Kelsey,  184  N.  Y.  572,  77  N.  E.  1194, 
affirming  110  App.  Div.  797,  97  N.  T.  Supp.  197;  apartment  boose 
companies:  People  v.  Kelsey,  110  App.  Div.  617,  96  N.  T.  Supp.  745; 
and  guaranty  and  security  companies:  Fidelity  &  Casualty  Co.  y. 
Coulter,  25  Ky.  Law  Bep.  200,  74  8.  W.  1053.  Franchise  or  priYilege 
taxes  are  frequently  imposed  on  insurance  companies,  graduated  ac- 
cording to  the  amount  of  premiums  received  for  risks  insured  in  the 
state:  Aetna  Life  Ins.  Co.  v.  Coulter,  25  Ky.  Law  Bep.  193,  74  8.  W. 
1050;  Mutual  Benefit  Life  Ins.  Co.  v.  Commonwealth,  128  Ky.  174, 
107  8.  W.  802;  State  v.  Fleming,  70  Neb.  523,  529,  97  N.  W.  1063; 
Wilmington  Underwriters'  Ins.  Co.  v.  Stedman,  130  N.  C.  221,  41 
S.  £.  279;  Philadelphia  Contributionship  for  Insurance  v.  Common- 
wealth, 98  Pa.  48;  Fire  Association  of  Philadelphia  v.  Love,  101  Tex. 
376,  108  S.  W.  158,  810;  Kansas  City  Life  Ins.  Co.  v.  Love,  101  Tex. 
531,  109  S.  W.  868. 

b.  Fnmcliises  Oraatad  by  United  States. — ^It  is  well  understood 
that  the  states  of  the  Union  cannot  tax  the  operations  of  an  instru- 
ment employed  by  the  federal  government  in  carrying  its  powers 
into  execution.  Hence  it  is  a  general  rule  that  a  state  cannot  tax  a 
franchise  granted  by  the  United  States  government,  for  such  tax- 
ation would  be  an  obstruction,  and  if  carried  sufficiently  far,  a  prac- 
tical destruction  of  the  usefulness  of  the  franchise.  The  visible, 
physical  property  of  the  corporations  holding  such  franchises  ia  not 
exempt,   however,  from  state    taxation:    California   v.   Central    Pac. 
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B.  B.  Co.,  127  IT.  S.  1,  S  Sup.  Ct.  Bep.  1073,  32  L.  ed.  150.  Thus  an 
ordinance  enacted  by  a  county  imposing  a  license  apon  the  Southern 
Pacific  Bailroad  Company  for  carrying  passengers  or  freight  for  hire 
hy  means  of  railroad  cars  in  the  county  is  unenforceable  aa  a  tax 
upon  the  franchise  granted  to  the  company  by  the  government  of  the 
United  States.  Both  the  franchise  and  its  use  are  beyond  the  taxing 
power  of  the  state:  San  Benito  County  v.  Southern  Pacific  B.  B.  Co., 
77  Cal.  518,  19  Pac.  827. 

It  has  been  held  that  the  Western  Union  Telegraph  Company  has, 
by  its  arrangement  with  the  national  government  for  constructing 
its  lines  over  the  public  domain  and  along  the  national  highways, 
and  giving  priority  to  the  transmission  of  United  States  telegrams 
at  a  rate  to  be  fixed  by  the  postmaster  general,  acquired  a  national 
franchise  which  the  several  states  have  no  power  to  tax:  San  Fran- 
cisco V.  Western  Union  Tel.  Co.,  96  Cal.  140,  31  Pac.  10,  17  L.  B.  A. 
301,  distinguishing  Western  Union  Tel.  Co.  y.  Attorney  General,  125 
U.  S.  530,  8  Sup.  Ct.  Bep.  961,  31  L.  ed.  790;  Western  Union  Tel.  Co. 
V.  Visalia,  149  Cal.  744,  87  Pac.  1023.  This  rule,  however,  has  a 
somewhat  limited  application.  A  state  may  impose  a  property  or  an 
excise  tax  on  the  Western  Union  Telegraph  Company,  although  the 
tax  is  denominated  a  franchise  tax.  The  company  is  subject  to  state 
taxation  very  much  the  same  as  other  foreign  corporations:  Western 
Union  Tel.  Co.  v.  Wright,  158  Fed.  1004.  In  fact,  it  has  been  decided 
hy  the  supreme  court  of  the  United  States  that  a  tax  nominally 
upon  the  capital  stock  of  the  company  is  in  effect  a  tax  upon  it  on 
account  of  property  owned  and  used  by  it  in  the  state,  where  the 
proportion  of  the  length  of  the  lines  in  the  state  to  their  entire 
length  is  the  basis  for  ascertaining  the  value  of  the  property;  and 
that  such  a  tax  is  not  prohibited  by  the  company  accepting  the  right 
conferred  by  section  5263  of  the  Bevised  Statutes  or  by  the  commerce 
clause  of  the  federal  constitution:  Western  Union  Tel.  Co.  v.  Massa- 
chusetts, 126  U.^.  530,  8  Sup.  Ct.  Bep.  961,  31  L.  ed.  790;  Batterman 
V.  Western  Union  Tel.  Co.,  127  U.  S.  411,  8  Sup.  Ct.  Bep.  1127,  32  L. 
ed.  229;  Attorney  Oeneral  v.  Western  Union  Tel.  Co.,  141  U.  S.  40, 
11  Sup.  Ct.  Bep.  889,  35  L.  ed.  625;  Attorney  Oeneral  v.  Western 
Union  Tel.  Co.,  33  Fed.  129. 

In  reviewing  the  above  decisions,  the  first  one  in  particular,  the 
court,  in  Western  Union  Tel.  Co.  v.  Wright,  158  Fed.  1004,  observes 
that  "it  seems  clear  from  the  foregoing  opinion  that  it  would  have 
been  immaterial  if  the  tax  imposed  by  the  state  of  Massachusetts 
had  been  in  direct  terms  a  tax  upon  the  franchise  of  the  company, 
so  far  as  any  right  it  could  set  up  under  the  act  of  July,  1866.  The 
company's  franchise,  says  the  opinion,  to  be  a  corporation  and  to 
exercise  the  function  of  telegraphing,'  was  derived  from  the  state  of 
New  York.  That  which  was  conferred  by  the  act  of  Congress  was 
permissive  merely,  and  does  not  carry  with  it  any  exemption  from 

the  ordinary  burdens  of  taxation In  Western  Union  Tel.  Co. 

▼.  Taggart,  163  U.  8.  1,  16  Sup.  Ct.  Bep.  1054,  41  L.  ed.  49,  in  the 
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opinion  bj  Mr*  Jiutieo  Gray,  the  Hassaehnsettft  eases  are  again  re- 
ferred to,  and  this  language  is  nsed  in  reference  thereto:  These 
decisions  dearlj  establish  that  a  statute  of  a  state  requiring  a  tele- 
graph company  to  pay  a  tax  upon  its  property  within  the  state, 
valued  at  such  a  proportion  of  the  whole  value  of  its  capital  stock  ts 
the  length  of  its  lines  within  the  state  bears  to  the  length  of  all  its 
lines  everywhere,  deducting  a  sum  equal  to  the  value,  of  its  lesl 
estate  and  machinery  subject  to  local  taxation  within  the  state,  is 
constitutional  and  valid,  notwithstanding  that  nothing  ia  in  temis 
directed  to  be  deducted  from  the  valuation  either  for  the  valne  of 
its  franchises  from  the  United  States,  or  for  the  value  of  its  real 
estate  and  machinery  situated  and  taxed  in  other  states,  unless  there 
is  something  more  showing  that  the  system  of  taxation  adopted  is 
oppressive  and  unconstitutional.'  This  case  is  cited  with  approval 
in  Adams  Express  Co.  v.  Ohio  State  Auditor,  166  U.  S.  185,  17  Sap. 
Ct.  Bep.  604,  41  L.  ed.  965." 

When  a  railroad  company  has  secured  a  state  franchise  to  operate 
its  road,  but  afterward  receives  a  federal  franchise,  the  state  fran- 
chise is  not  so  merged  in  the  federal  franchise  as  to  prevent  the 
state  from  taxing  the  state  franchise:  People  v.  Central  Pae,  R.  B. 
Co.,  105  Oal.  576,  38  Pac.  905;  Central  Pac.  R.  B.  Co.  v.  Calif orais, 
162  U.  S.  91,  16  Sup.  Ct.  Bep.  766,  40  L.  ed.  903. 

c.  The  Franchises  of  BaaUng  InsUtations  are  subject  to  sUte 
taxation.  Both  savings  banks  (Jones  v.  Winthrop  Sav.  Bank,  66  Me. 
424;  City  of  Westminster  v.  Westminster  Sav.  Bank,  92  Md.  62,  4S 
Atl.  34;  State  v.  German  Sav.  Bank,  103  Md.  196,  63  Atl.  481;  State 
V.  Lincoln  Sav.  Bank,  14  Lea,  42;  People  v.  Coleman,  135  N.  T.  231, 
31  N.  £.  1022;  People  v.  Miller,  84  App.  Div.  168,  82  N.  T.  Snpp. 
621)  and  commercial  banks  (Bank  of  California  v.  San  Francisco, 
142  Cal.  276,  100  Am.  St.  Bep.  130,  75  Pac.  832,  64  Pac  918;  Provi- 
dence Banking  Co.  v.  Webster  County,  108  Ky.  527,  57  S.  W.  14) 
have  been  subjected  to  this  form  of  taxation.  The  above  California 
Bank  case  is  a  leading  decision  on  this  question.  It  is  there  affirmed 
that  a  state  may  provide  for  the  taxation  of  the  franchise  of  a 
banking  corporation  as  the  property  of  such  corporation,  although  the 
business  which  the  franchise  authorizes  the  corporation  to  carry  on 
is  a  common  business  which  every  private  person  has  the  right  to 
engage  in.  The  court  quotes  as  follows  from  London  ft  8.  F.  Bank 
•V.  Block,  117  Fed.  900,  upholding  an  assessment  on  a  corporate  fras- 
chise:  "The  assessment  is  not  upon  the  business  or  occupation  of  t 
banker,  but  upon  the  property  of  the  complainant  embraced  in  tbe 
unity  of  the  franchise  of  the  corporation  to  have  perpetual  succes- 
sion, to  have  a  common  seal,  and  to  act  in  aU  its  business  transac- 
tions of  a  general  banking-house  with  those  special  advantagea  whi«k 
are  incident  to  corporate  existence."  A  person  or  partnership  engaged 
in  the  same  business  has  ny  such  property.  The  federal  eourt,  in  ibt 
decision  referred  to,  holds  that  the  right  of  a  foreign  banking  cor- 
poration to  do  business  in  California  is  taxable  by  that  state. 
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In  the  early  bistoiy  of  oar  goTemment  it  was  deeiTled  in  the 
famous  case  of  McColIoch  ▼.  Maryland,  4  Wheat.  316,  4  L.  ed.  579, 
that  the  United  States  bank  was  sueh  an  agency  of  the  national 
gOTemment  that  its  franchise  was  not  subject  to  state  taxation. 
Referring  to  this  doctrine  in  the  subsequent  case  of  Davis  ▼.  Elmira 
Savings  Bank,  161  U.  S.  275,  16  Sup.  Ct.  Bep.  502,  40  L.  ed.  700,  the 
court  states  that  "national  banks  are  instrumentalities  of  the  federal 
government,  created  for  a  public  purpose,  and  as  such  necessarily 
subject  to  the  paramount  authority  of  the  United  States.  It  follows 
that  an  attempt,  by  a  state,  to  define  their  duties  or  control  the 
conduct  of  their  affairs  is  absolutely  void,  wherever  such  attempted 
exercise  of  authority  expressly  conflicts  with  the  laws  of  the  United 
States,  and  either  frustrates  the  purpose  of  the  national  legislation 
or  impairs  the  efficiency  of  these  agencies  of  the  federal  government 
to  discharge  the  duties  for  the  performance  of  which  they  were 
created.  These  principles  are  axiomatic,  and  are  sanctioned  by  the 
repeated  adjudications  of  this  court."  Again  referring  to  this  doc- 
trine in  the  later  case  of  Owensboro  Nat.  Bank  v.  Owensboro,  173 
U.  S.  664,  19  Sup.  Ct.  Bep.  537,  43  L.  ed.  850,  the  supreme  court 
declares  that  "the  respective  states  would  be  wholly  without  power 
to  levy  any  tax,  either  direct  or  indirect,  upon  the  national  banks, 
their  property,  assets  or  franchises,  were  it  not  for  the  permissive 
legislation  of  Congress."  In  this  case  it  is  decided  that  under  sec- 
tion 5219  of  the  Bevised  Statutes  the  power  of  a  state  to  tax  national 
banks  is  confined  to  a  taxation  of  the  shares  of  stock  in  the  names 
of  the  shareholders,  and  to  an  assessment  of  the  real  property  of 
the  bank,  and  that  taxes  imposed  on  a  national  bank  and  its  property 
and  franchises,  and  not  upon  the  shares  of  stock  in  the  names  of  the 
shareholders,  are  void.  It  is  held  that  the  statute  of  Kentucky  taxing 
the  franchises  and  intangible  assets  of  national  banks  is  void.  This 
decision  is  followed  in  the  subsequent  cases  of  Third  Nat.  Bank  v. 
Stone,  174  U.  S.  432,  19  Sup.  Ct.  Bep.  759,  43  L.  ed.  1035;  First  Nat. 
Bank  v.  Covington,  103  Fed.  523. 

-  d.  Franchises  of  Foreign  Corporations. — Foreign  corporations  do 
business  in  a  state  as  a  matter  of  comity  rather  than  as  a  matter  of 
right.  A  state  may  exclude  them  entirely  from  doing  business  within 
ita  borders,  or  it  may  permit  them  to  transact  business  with  its 
eitizens  on  such  terms  and  conditions  as  it  sees  fit  to  prescribe: 
Horn  Silver  Min.  Co.  v.  New  York,  143  U.  S.  305,  12  Sup.  Ct.  Bep. 
403,  36  L.  ed.  164;  note  to  Hager  v.  Walker,  129  Am.  St.  Bep.  288. 
The  only  limitation  on  the  power  of  a  state  in  this  respect,  as  ex- 
pressed in  Hooper  v.  California,  155  U.  S.  648,  15  Sup.  Ct.  Bep.  207, 
39  L.  ed.  297,  is  this:  ''Whilst  there  are  exceptions  to  this  rule,  they 
embrace  only  cases  where  a  corporation  created  by  one  state  rests 
its  right  to  enter  another  and  to  engage  in  business  therein  upon 
the  federal  nature  of  its  business,  as,  for  instance,  where  it  has 
derived  its  being  from  an  act  of  Congress,  and  has  become  a  lawful 
agency  for  the  performance  of  governmental  or  quasi-governmental 
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foBctioBfl,  or  where  it  is  leeessarflj  an  instnuiieiitalitj  of  intentite 
eommeree,  or  its  businen  eoiifttitiites  sueli  eommeree,  and  ia  ikerefen 
Bolelj  within  the  pammonnt  aathoritj  of  Congreea.  In  theoo  caset 
the  exceptional  bnaineaa  ia  protected  against  interferenee  bj  state 
authority." 

It  follows,  therefore,  that  a  state  may,  in  consenting   to  pemit 
foreign  corporations  to  engage  in  business  within  its  borders  and  to 
exercise  its  corporate  powers  therein,  impose  a  tax  npon  them.    Sock 
taxea  are  often  graduated  according  to  the  amount  of  the  earaingi 
of  the  corporation,  or  according  to  the  amount  of  capital  stock  em- 
ployed.   Thia,  of  itself,  howerer,  does  not  constitute  them  property 
taxes.    Indeed,  they  generally  appear  to  be  in  the  nature  of  privilege 
taxes  rather  than  property  taxes.-  They  are  sometimes  denomisated 
franchise  taxes,  but  more  frequently,   perhaps,  Ueense   or   priTilege 
taxes.    It  is  usually  no  objection  to  constitutionality  of  statutes  ex- 
acting such  a  tax  that  they  impose  more  onerous  burdens  upon  foreign 
corporationa  than  npon  domestic  companies.    In  other  words,  foreign 
corporations  may  be  discriminated  against  as  compared  with  domestic 
concerns:  Note  to  Hager  t.  Walker,  129  Am.  St.  Bep.  288;  Iiewis  ▼. 
Curry  (Gal.),  103  Pac  493;  German  Alliance  Ins.  Co.  ▼.  Van  deave. 
191  m.  410,  61  N.  E.  94.;  Baymond  t.  Hartford  Fire  Ins.  Co.,  196 
DL   329,   63   N.   E.   745;    Mutual   Ben.   Ins.   Co.    ▼.    Martin   County, 
104  Minn.  179,.  526,  116  N.  W.  575;  Clarksdale  Ins.  Agency  t.  Cole, 
87  Miss.  637,  40  South.  228;  Northwestern  Mut.  Life  Ins.  Co.  t.  Levis 
&  Clarke  County,  28  Mont.  484,  98  Am.  St.  Bep.  572,  72  Pac.  9S2; 
Aachen  k  Munich  lire  Ins.  Co.  ▼.  Omaha,  72  Neb.  518,  101  N.  W. 
3;  People  ▼.  Boberts,  157  N.  T.  677,  51  N.  E.  1093,  affirming  30  App. 
DiT.  180,  51  N.  Y.  Supp.  771;  People  t.  Miller,  181   N.  Y.  328,  H 
N.  E.  1102;  People  v.  Glynn,  194  N.  Y.  387,  87  N.  K  434;  Comois- 
sioners  ▼.  Armour  Packing  Co.,  135  N.  C.  62,  47  S.  E.  411;  Westers 
Union  Tel.  Co.  ▼.  Mayer,  28  Ohio  St.  521;  Southern  Gum  Co.  t.  Laylia, 
66  Ohio  St.  578,  64  N.  E.  564;  British  American  Mtg.  Co.  ▼.  Jones. 
77  a  G.  443,  58  S.  E.  417;  New  York  Life  Ins.  Co.  t.  Bradley,  83 
a  G.  418,  65  S.  £.  433;  Kansas  City  Life  Ins.  Co.  ▼.  Lore,  101  Tex. 
531,  109  S.  W.  863;  Gaar,  Scott  ft  Co.  ▼.  Shannon  (Tex.  Civ.  App.), 
115  &  W.  361;  State  t.  Chicago  ft  N.  W.  By.  Co.,  128  Wis.  449,  108 
N.  W.  594;  Western  Assur.  Co.  t.  Halliday,  127  Fed.  830. 

The  constitution  of  California  declares  that  all  property  in  tke 
state  ahall  be  taxed  in  proportion  to  its  Talue,  and  that  the  wori 
''property,"  as  thus  used,  shall  include,  among  other  things^  frsa- 
chises.  Under  this  constitutional  proFiaion  it  has  been  lield  thaX 
while  the  franchise  of  a  foreign  banking  corporation,  engaged  in  ban 
ness  in  California,  'Ho  be"  a  corporation,  is  not  taxable  as  a  fxis- 
chise,  the  franchise  of  the  corporation  "to  do  business*'  ia  the  stste 
is  taxable:  London  ft  San  Francisco  Bank  t.  Block,  117  Fed.  91X1 
In  the  course  of  its  opinion  the  court  said:  ^he  assessment  is  sst 
npon  the  franchise  granted  to  individuals  to  form  the  corporatieB, 
nor  upon  the  business  or  occupation  of  a  banker,  bat  npon  the  prop- 
erty of  the  complainant  embraced  in  the  unit][  of  the  imnehiss  ol 
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the  eorporation  to  hmve  perpetual  gaeeescrion,  to  hayo  a  eommon  seal, 
and  to  aet  in  all  its  boBineBs  tranBaetions  of  a  general  banking 
buBiness  with  those  special  advantages  which  are  incident  to  cor- 
porate existence In  dealing  with  the  franchise  of  the  com- 
plainant as  a  corporation,  the  assessment  must  be  held  as  applying 
only  to  the  franchise  as  property  in  this  state.  The  state  has  no 
power  to  assess  or  tax  property  located  ontside  its  borders.  But  the 
eomplainant  has  eome  into  this  state,  and  has  brought  with  it  the 
franchise  of  a  eorporation  to  exercise  its  corporate  powers  in  this 
state.  It  has  no  mere  silent  existence  in  the  state,  but  it  has  entered 
into  aetive  competition  with  similar  institutions  shartersd  by  the 
sUte." 


COLB  BANKING  COMPANY  ▼.  SINCLAIR. 

[34  Utah,  454,  98  Pac.  411.] 

BUiIiS  AMD  NOTES — ^Holder  In  Dno  Course. — ^Wsnt  of  Oon- 
iddexatlon  is  not  a  defect  in  title  within  the  statutory  rule  that  when 
It  is  shown  that  the  title  of  any  person  who  has  negotiated  an  in- 
strument was  defective,  the  burden  is  on  the  holder  to  show  that 
be  acquired  the  paper  in  due  course,     (p.  886.) 

BILLS  AKD  NOTES — ^Holder  In  Due  Course— Presumption. — 
l^Tom  the  possession  and  production  of  a  note  by  the  indorsee,  the 
Utah  statute  raises  a  presumption  that  he  is  a  holder  in  due  course, 
which  if  unrebutted  is  sufficient  to  sustain  a  finding  to  that  effect. 
(p.  888.) 

J.  E.  Darmer  and  S.  P.  Armstrong,  for  the  appellant. 

B.  A.  Walton,  for  the  respondent. 

«»  STRAUP,  J.  This  action  was  brought  to  recover 
money  alleged  to  be  due  on  a  promissory  note.  It  was  al- 
leged in  the  complaint  that  the  defendant  Hensel  executed 
and  delivered  the  note  to  the  defendant  Sinclair;  that,  before 
maturity,  Sinclair  indorsed  and  delivered  the  note  to  plaintiff, 
guaranteeing  the  payment  thereof;  and  that  pajrment  was 
demanded  of  the  defendants  which  they  failed  and  refused  to 
make.  The  defendant  Hensel  answered  admitting  the  execu- 
tion and  delivery  of  the  note,  and  further  alleged  that  he  ex- 
ecuted it  in  pa3rment  of  premiums  on  a  life  insurance  policy 
delivered  to  him  by  Sinclair  as  the  agent  of  the  insurance 
company  issuing  the  i>olicy,  and  upon  the  further  considera- 
tion that  Sinclair  promised  him  ''that  the  company  would 
require  his  services  [those  of  a  physician]  in  the  examination 
of  applicants  for  insurance,  and  that  it  would  furnish  him 
with  m  sufficient  amount  of  such  business  to  reimburse  him 
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for  the  premiums  which  he  might  pay  on  the  policy;-  that 
afterward  this  defendant  and  said  Sinclair  learned  that  said 
company  did  not  have  the  business  as  promised,  and  canceled 
said  policy  of  insurance,  and  same  was  delivered  back  to  said 
Sinclair  as  agent  of  said  company,  and  that  said  note  should 
have  been  delivered  up  and  canceled";  that  plaintiff  paid  no 
consideration  for  the  note,  but  took  it  for  collection  only,  and 
that  it  was  not  purchased  nor  held  by  it  in  good  faith.  In 
its  reply  the  plaintiff  denied  that  the  note  was  only  received 
by  it  for  collection,  and  averred  that  it  was  purchased  fay  it 
before  maturity  and  in  good  faith,  and  for  a  valuable  eon- 
sideration.  The  case  was  tried  to  the  court,  who  found  the 
note  negotiable,  and  that  the  plaintiff  before  maturity,  in 
due  course  of  business,  purchased  it  from  Sinclair,  who  in- 
dorsed and  delivered  it  to  plaintiff  in  good  faith  and  for  a 
valuable  consideration,  and  without  notice  of  any  equities  or 
defenses  thereto.  Judgment  *••  was  thereupon  entered  in 
favor  of  plaintiff,  from  which  the  defendant  Hensel  has  pros- 
ecuted this  appeal 

He  insists  (1)  that  there  is  not  sufScient  evidence  to  sup- 
port the  finding  that  the  plaintiff  purchased  the  note  before 
maturity  in  good  faith  for  a  valuable  consideraticm  and  with- 
out notice  of  the  defense  pleaded  by  him,  and  that  the  burden 
of  proving  such  facts  was  upon  the  plaintiff;  (2)  that  the 
evidence  which  was  introduced  by  plaintiff  in  support  of  sndi 
facts  was  incomi>etent  and  erroneously  admitted  over  the  de- 
fendant's objections. 

By  section  1604,  Compiled  Laws  of  1907,  **^  holder  in  doe 
course ' '  is  defined.  Section  1611  provides  that :  *  *  Every  holder 
is  deemed  prima  facie  to  be  a  holder  in  due  course ;  but,  when 
it  is  shown  that  the  title  of  any  person  who  has  negotiated 
the  instrument  was  defective,  the  burden  is  on  the  holder  to 
prove  that  he  or  some  person  under  whom  he  claims  aequiied 
the  title  in  due  course." 

By  section  1607  it  is  provided  that  ''The  title  of  a  posoo 
who  negotiates  an  instrument  is  defective  within  the  meaning 
of  this  title  when  he  obtained  the  instrument,  or  any  signature 
thereto,  by  fraud,  duress,  or  force  and  fear,  or  other  unlawful 
means,  or  for  an  illegal  consideration,  or  when  he  negotiates 
it  in  breach  of  faith,  or  under  such  circumstances  as  amount 

to  a  fraud." 

By  section  1609  that  ''A  holder  in  due  course  holds  the 
instrument  free  from  any  defect  of  title  of  prior  parties  and 
free  from  defenses  available  to  prior  parties  among  them- 
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• 
-selves,  and  may  enforce  payment  of  the  instrument  for  the 
fnll  amount  thereof  against  all  parties  liable  thereon." 

The  defense  pleaded  was  not  illegal,  but  mere  partial  failure 
of  consideration.  Failure  or  want  of  consideration  does  not 
constitute  a  defective  title  within  the  meaning  of  the  forego- 
ing provisions :  1  Daniel  on  Negotiable  Instruments,  sees.  814, 
817.  In  the  treatise  of  Eaton  &  Gilbert  on  Commercial 
Paper  and  the  Negotiable  Instruments  Law,  at  section  79,  in 
discussing  the  statutory  provision  corresponding  to  section 
1611  of  our  statute,  it  is  said  by  the  authors:  **^  **In  the 
absence  of  proof  of  fraud  or  misappropriation,  the  presump- 
tion is  that  the  indorsee  of  a  negotiable  bill  or  note  is  a  bona 
iide  holder  for  value,  and  this  presumption  is  not  repelled 
merely  by  proof  that  the  bill  or  note,  as  between  the  im- 
mediate parties,  was  without  consideration,  and  was  made, 
indorsed,  or  accepted  by  one  for  the  sole  accommodation  of 
the  other.    When  no  other  proof  is  given,  the  holder  is  not 

bound  to  prove  a  valuable  consideration It  will  be 

noticed  that  the  statute  provides  that  proof  of  a  defective  title 
shifts  the  burden  of  proof  upon  the  holder.  A  title  is  de- 
fective where  the  instrument  is  obtained  for  an  illegal  con- 
sideration. It  follows,  therefore,  that  if  the  consideration  be 
shown  to  be  illegal,  as  for  a  gambling  debt,  an  unlawful  sale 
of  conunodities,  or  as  being  tainted  with  usury,  the  burden 
of  proof  will  then  rest  upon  the  plaintiff  to  show  that  he  was 
a  holder  in  due  course ;  but  proof  of  a  want  or  failure  of  con- 
sideration does  not  in  most  jurisdictions  operate  to  shift  the 
burden  of  proof  to  the  plaintiff." 

Cases  are  cited  by  the  authors  to  the  effect  that  the  in- 
dorsee, in  an  action  by  him  against  the  maker,  cannot  be 
called  on  to  prove  consideration  until  the  defendant  has 
shown  that  the  note  was  obtained  or  put  in  circulation  by 
fraud  or  undue  means,  and  that  proof  of  want  or  failure  of 
consideration  between  a  maker  and  a  payee  of  a  promissory 
note  does  not  change  the  presumption  that  one  to  whom  the 
latter  has  indorsed  and  delivered  the  note  is  a  bona  fide  holder 
for  value,  but  the  burden  of  proof  is  upon  the  maker. 

No  facts  are  pleaded  showing  that  **the  instrument,  or  any 
signature  thereto,"  was  obtained  ''by  fraud,  duress,  or  force 
and  fear,  or  other  unlawful  means,  or  for  an  illegal  considera- 
tion," or  that  the  note  was  negotiated  ''in  breach  of  faith,  or 
under  such  circumstances  as  amount  to  a  fraud."  From 
plaintiff's  possession  as  indorsee  and  production  of  the  note 
the  statute  deemed  it  prima  facie  to  be  a  holder  in  due  course. 
By  other  provisions  of  the  statute  (section  1576),  it  is  also 
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presomed  that  every  negotiable  instniment  was  iasaed  for  a 
valuable  consideration^  and  that  every  person  whose  signataje 
appears  thereon  became  a  party  thereto  for  value.  The  ques- 
tion of  defective  title  was  not  an  issue  raised  in  the  ease,  nor 
was  any  evidence  introduced  in  support  of  such  an  issue. 
The  evidence  introduced  by  way  of  defense  was  merely  in 
respect  of  failure  of  consideration.  As  to  such  matter  the 
^^^  burden  was  upon  the  defendant  to  establish  it,  and  to 
show  notice  to  the  plaintiff.  While  the  defendant  gave  evi- 
dence tending  to  establish  the  facts  alleged  in  his  answer 
with  respect  to  the  alleged  promise  made  to  him  by  Sinclair, 
he  gave  no  evidence  that  the  plaintiff,  prior  to  the  purchase 
of  the  note,  had  notice  thereof. 

Having  reached  this  conclusion,  it  is  whoUy  unnecessary  tD 
consider  the  assignment  with  respect  to  the  question  of  the 
competency  of  other  evidence  which  was  introduced  by  the 
plaintiff  for  the  purpose  of  showing  that  it  was  a  holder  in 
due  course,  and  that  it  purchased  the  note  in  good  faith  for 
value,  and  without  notice  of  the  defendant's  alleged  defense. 
The  provisions  of  the  statute  that  every  negotiable  instrument 
is  deemed  prima  facie  to  have  been  issued  for  a  valuable 
consideration,  and  every  person  whose  signature  appears 
thereon  to  have  become  a  parly  thereto  for  value,  and  every 
holder  deemed  prima  facie  to  be  a  holder  in  due  coarse  (ex- 
cept when  shown  that  the  title  of  any  person  who  negotiated 
the  instrument  was  defective,  which  was  not  allied  nor 
shown),  were  alone  sufficient  to  authorize  the  findings  made 
by  the  court  on  these  matters. 

The  judgment  of  the  court  below  is  therefore  affirmed,  with 
costs. 

McCarty,  C.  J.,  and  Frick,  J.,  concur. 


Possession  of  a  Negotiable  Note  Properly  Indorsed  it  prima 
avidenee  tliat  the  holder  is  a  bona  fide  purehaaer:  Clark  ▼.  Skeea,  61 
Kan.  526,  78  Am.  St.  Bep.  337;  Manhattan  Sav.  Inst.  ▼.  New  York 
Nat.  Ex.  Bank,  170  N.  Y.  58,  88  Am.  St.  Bep.  640.  And  if  tke 
defendant  admits  the  ezecntion  of  a  note  in  suit,  but  denies  that  the 
holder  is  the  owner  thereof  bj  purchase,  before  maturity,  and  Meges 
want  of  consideration,  the  burden  of  proving  such  allegations  is  on 
the  defendant:  Yates  ▼.  Spofford,  7  Idaho,  737,  97  Am.  St.  Bep. 
267.  But  the  title  of  any  person  who  negotiates  an  instrument  in 
breach  of  faith,  or  under  circumstances  amounting  to  a  fraud,  ii 
defective,  and  the  burden  is  cast  upon  the  holder  to  show  that  he 
or  some  other  person  through  whom  he  claims  acquired  the  pftper 
innocently:  McNight  ▼.  Parsons,  136  Iowa,  390,  125  Ajd.  St.  Bep. 
265. 
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McDonald  v.  jaevis. 

[(54  W.  Va.  62,  (50  8.  E.  990.] 

TBTT8T8 — Jurisdiction  of  Equity  to  Construe  for  Ghildanee  of 
w — ^When  the  meaning  of  a  will,  deed,  contract  or  other  instru- 
ment, relating  to  the  subject  matter  of  a  trust,  is  doubtful,  and,  by 
reason  of  such  doubt,  the  trustee  is  embarrassed  or  exposed  to  danger 
in  the  execution  of  ms  trust,  and  the  law  affords  him  no  remedy  by 
which  his  rights,  powers  and  liabilities  may  be  defined,  and  his  duty 
indicated,  a  court  of  equity  will  construe  the  instrument  and  declare 
its  legal  force  and  effect  by  way  of  advice  and  instruction,     (p.  891.) 

TBUSTS — Jurisdiction  of  Equity  to  Oonstroe. — The  Committee 
of  a  Lunatic  acts  in  a  fiduciary  capacity,  and  may,  in  a  proper  case, 
haT6  such  relief,     (p.  891.) 

DEEDS — ^Beeervatioii  of  Estate  for  Life. — A  deed  conyeying 
land  and  personal  property  to  the  grantees  without  words  of  limita- 
tion or  definition  of  their  estates,  but  reserving  to  the  grantors  es- 
tates therein  for  their  lives,  in  the  following  terms  as  to  the  land, 
''shall  enjoy  the  free  use,  benefit  and  possession  of  the  said  land  .... 
during  his  or  her  natural  life  for  residence  or  other  purposes,  free 
from  the  will  or  wish"  of  the  grantees,  and,  as  to  the  personal  prop- 
erty, "shall  enjoy  the  free  use,  benefit  and  possession  during  his  or 
her  natural  life  ....  for  their  use  free  ftom  the  will  or  wish"  of 
the  grantees,  reserves  estates  for  life  in  the  grantors  and  vests  re- 
mainders in  fee  in  the  grantees,     (p.  892.) 

DEEDS— Recovery  of  Property  by  Life  Tenant. — The  law 
affords  the  life  tenant  under  such  a  deed  appropriate,  ready  and  com- 
plete remedies  for  the  recovery  of  the  possession  of  the  property,  and 
eonrts  of  equity  will  not  entertain  them  for  such  purpose,      (p.  892.) 

DEEDS— Interpretation  so  as  to  Make  Operative. — A  deed 
must  be  so  interpreted  as  to  make  it  operative  and  effective,  if  its 
terms  are  susceptible  of  such  interpretation.  (By  the  editor.)  (p. 
892.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Everett  E.  &  M.  M.  Robertson  and  Littlepage,  Cato  &  Bled- 
soe^  for  the  appellant. 

J.  H.  Hunt  and  J.  W.  Kennedy,  for  the  appellee. 

(889) 
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•»  POPPENBAEGEE,  J.  John  S.  McDonald,  committee 
for  Sarah  J.  Jarvis,  an  insane  peraon,  obtained  from  the  eir- 
cuit  court  of  Kanawha  county  an  injunction,  restrainizig 
Emma  Jarvis  for  selling  or  disposing  of  certain  personal 
proi>erty  or  interfering  with  the  same  or  the  growing  com 
on  a  certain  parcel  of  land ;  and,  later,  a  final  decree  for  the 
possession  of  the  tract  of  land  and  said  personal  propeiiy, 
and  an  a^udieation  of  his  right  to  sell  and  disi>ose  of  the 
latter,  from  which  decree  said  Emma  Jarvis  has  appealed 

The  bill  discloses  that  Caleb  J.  Jarvis,  owning  a  small  tract 
of  land,  conveyed  it  to  his  son,  Wm.  A.  Jarvis  and  Emma 
Jarvis,  wife  of  Wm.  A.,  his  daughter  in  law,  reserving  life 
estates  therein  for  himself  and  his  wife,  Sarah  J.  Jarvis,  by 
providing  that  they  or  the  survivor  of  them,  in  case  of  death, 
should  ''enjoy  the  free  use,  benefit  and  possession  of  the  said 
land  .  .  .'  .  during  his  or  her  natural  life  for  residence  or 
other  purposes,  free  from  the  will  and  wish  of  the  said 
William  A.  Jarvis  and  Emma  Jarvis,  his  wife."  By  the 
same  deed  he  granted  to  the  same  parties  all  of  his  x>erson£l 
property,  making  a  similar  reservation  in  respect  to  the 
same.  Afterward  he  died  and  his  wife,  Sarah  J.  Jarvis,  be^ 
came  insane,  and  to  some  extent  indebted,  and  J.  S.  Mc- 
Donald, the  plaintiff,  was  appointed  committee  for  her.  At 
the  date  of  the  institution  of  this  suit,  William  A.  Jarvis  was 
^^  dead,  and  Emma  Jarvis  was  in  possession  of  both  the  land 
and  the  personal  property,  denying  the  right  of  the  com- 
mittee or  his  ward  thereto,  and  was  about  to  sell  and  dis^ 
pose  of  part  of  the  personal  proi>erty.  The  necessity  of  a 
sale  of  part  of  the  property  for  payment  of  the  ward's  in- 
debtedness and  her  maintenance  and  support  was  alleged. 
The  appointment  of  a  receiver  to  take  charge  of  the  prop- 
erty and  the  sale  of  enough  of  the  personal  property  and 
growing  crops  to  pay  the  indebtedness  and  provide  suitable 
support  and  maintenance  for  the  ward  were  asked  for  in  the 
prayer  of  the  bill.  Before  the  rendition  of  the  decree,  the 
prayer,  but  not  the  chaining  part  of  the  bill,  was  amended. 
but  not  in  any  material  respect.  A  demurrer  interposed  was 
overruled,  and  the  defendant  answered,  claiming  the  absolute 
title  to  the  property,  subject  to  a  charge  thereon  of  support 
and  maintenance  in  favor  of  the  grantors,  but  upon  condition 
that  they  remain  upon  the  land  of  the  grantees. 

The  principal  object  of  the  bill  seems  to  have  been  the 
acquisition  of  possession  of  the  property,  both  real  and  per- 
sonal. It  may  be  that  the  pleader  had  in  mind  the  jorisdie- 
tion  in  equity  to  give  direction  to  trustees  in  cases  of  doubt 
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as  to  the  constraction  of  wills,  deeds  and  other  instruments 
producing  embarrassment  in  the  execution  of  their  trust; 
but  he  did  not  invoke  that  jurisdiction  in  terms  either  in  the 
biU  or  his  brief.  If  this  case  does  not  oome  under  this  gen- 
eral head  of  equity  jurisdiction,  no  basis  for  the  entertain- 
ment thereof  is  perceived.  For  the  recovery  of  possession 
of  the  land,  the  legal  remedy,  ejectment  or  unlawful  detainer, 
was  both  appropriate  and  adequate,  and,  as  to  the  personal 
property,  an  action  of  detinue  would  have  given  ready  and 
complete  relief.  If  the  personal  property  could  be  sold  and 
the  proceeds  applied  to  the  payment  of  the  ward's  debts  and 
her  maintenance  and  support,  there  was  no  occasion  for  any 
application  to  the  court  for  permission  to  sell  the  same  and 
so  apply  the  proceeds,  for  the  statute,  section  37  of  chapter 
58  of  the  code,  section  2672  of  the  code  of  1906,  confers  such 
power  upon  the  committee  in  express  terms. 

The  jurisdiction  in  equity  to  entertain,  on  behalf  of  ex- 
ecutors and  administrators,  bills  for  advice  and  direction, 
or  bills  of  conformity  as  they  are  sometimes  called,  is  firmly 
established:  Bexroad  v.  WeDs,  13  W.  Va.  812;  Hanna  v. 
^  Qalford,  55  W.  Va.  160,  47  S.  E.  359;  Young  v.  Cabell's 
Exr.,  27  Gratt.  761;  Osborne  v.  Taylor's  Admr.,  12  Gratt. 
117.  Equity  extends  the  same  protection  to  trustees:  Mc- 
Crum  V.  Lee,  38  W.  Va.  583,  18  S.  E.  757.  That  the  com- 
mittee of  a  lunatic  acts  in  a  fiduciary  capacity  admits  of  no 
doubt,  and  the  reasons  for  entertaining  other  classes  of 
fiduciaries  in  cases  of  embarrassment,  arising  from  doubt  and 
uncertainty  as  to  the  construction  of  wills,  deeds  and  con- 
tracts, seem  to  apply  with  equal  cogency  to  committees. 
Though  we  have  no  decision  asserting  such  jurisdiction  in 
respect  to  committees,  it  has  been  declared  by  other  courts: 
Cooper  V.  Wallace,  55  N.  J.  Eq.  196,  36  Atl.  575 ;  Shaffer  v. 
liist,  114  Pa.  486,  7  Atl.  80.  While  the  powers  conferred 
tipon  committees  by  our  statutes  are  very  broad,  it  may  be 
that  independently  of  them  the  status  of  these  persons  is,  in 
some  respects,  similar  to  that  of  guardians  of  infants,  in  the 
view  of  a  court  of  equity.  The  court  seems  to  assert  such 
doctrine  in  Trowbridge  v.  Stone's  Admr.,  42  W.  Va.  454,  26 
S.  E.  363.  Both  reason  and  authority  sustain  the  exercise  of- 
the  jurisdiction  in  question,  at  the  instance  of  a  committee  of 
a  lunatic,  but  a  court  of  equity  cannot  pronounce  a  decree  in 
his  favor,  directing  his  course  and  procedure,  if  the  instru-  • 
ment  in  question,  properly  construed,  does  not  give  the  right 
or  warrant  the  relief  sought  by  the  bill.  This  suit  is  founded 
upon  an  instrument  that  is  perfectly  plain  in  its  terms,  as  well 
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as  its  legal  efFect.    The  deed  exhibited  ecmreja  the  fee  simple 
title  of  both  the  real  and  personal  property  to  the  grantees 
therein,  subject  to  a  reserved  life  estate  in  the  same  in  fa^r 
of  the  grantora,  of  whom  the  lunatic,  whose  estate  is  nnder 
the  control  of  the  plaintiff,  is  one.    All  of  its  provisioDs  must 
be  considered.    It  conveys  the  land  and  personal  property  to 
Wm.  A.  and  Emma  Jarvis.    This  is  a  manifestation  of  plain 
intention  that  they  take  some  estate  in  it  on  the  delivery 
thereof.    The  reservation  clause  secures  to  the  grantors,  for 
and  during  their  natural  lives,  the  free  use,  benefit  and  pos- 
session of  the  land  for  residence  or  other  purposes,  free  from 
the  will  and  wish  of  the  grantees,  and  the  free  use,  benefit 
and  i>ossession  of  the  personal  property,  free  from  the  will 
and  wish  of  the  grantees.    These  terms  are  broad  and  some- 
what indefinite,  but  we  cannot  say  they  signify  intention  to 
reserve  a  power  of  sale  or  disposition  of  the  property.    That 
would  be  repugnant  to  the  intention  disclosed  by  the  deed 
^®  considered  as  a  whole.    A  life  estate  coupled  with  unlim- 
ited power  of  disposition  is  equivalent  to  a  fee  simple  title: 
Morgan  v.  Morgan,  60  W.  Va.  327,  55  S.  E.  389,  9  AtL  943; 
Milhollen's  Admr.  v.  Rice,  13  W.  Va.  510;  Burwell's  Exrs.  v. 
Anderson,  3  Leigh,  348.    If  these  life  tenants  had  such  power 
of  alienation  of  the  subject  matter,  the  grantees  took  nothing, 
nnd  the  execution  of  the  deed  was  an  idle  and  vain  transac- 
tion.   Such  a  result  is  forbidden  by  the  rules  of  construction. 
A  deed  must  be  so  interpreted  as  to  make  it  operative  and 
effective,  if  the  terms  used  are  susceptible  of  such  an  inter- 
pretation :  Higgins  v.  Round  Bottom  Coal  Co.,  63  W.  Ya.  218, 
59  S.  E.  1064.    In  order  to  make  this  deed  work  a  grant  in 
praesenti,  according  to  its  terms,  it  is,  therefore,  necessary  to 
say  it  segregated  the  title  into  a  life  estate  and  an  estate  in  re- 
mainder, reserving  the  former  to  the  grantors  and  vesting  the 
latter  in  the  grantees.    To  say  there  was  a  mere  reservation  of 
the  right  of  maintenance  and  support  would  do  violence  to  the 
terms  of  the  deed,  expressly  securing  to  the  grantors  the  use 
and  possession  of  the  property  free  from  the  wishes  of  the 
grantees.     Principles  settled  and  declared  in  Bartlett  v.  Pat- 
ton,  33  W.  Va.  71,  10  S.  E.  21,  5  L.  R.  A.  523,  and  Dunbar's 
Exrs.  V.  Woodcock's  Exrs.,   10  Leigh,   628,  determine  the 
right  and  liabilities  of  the  life  tenant,  respecting  the  personal 
property.     Having  only  a  life  estate  in  it^  she  is  entitled  to 
the  possession  and  use  of  the  same.    She  cannot  rightfully 
»ell  and  dispose  of  it  and  appropriate  the  proceeds  thereof  to 
her  own  use.    If  she  may,  under  any  circumstancesy  o(mvat 
it  into  money,  she  can  rightfully  use,  for  her  own  purposes, 
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sach  as  payment  of  debts  and  maintenance  and  support,  no 
more  than  the  interest  on  the  fund  arising  therefrom.  She  is 
bound  to  account  ultimately  for  such  of  it  as  is  consumed 
in  the  use  thereof.  Of  course,  her  estate,  at  her  death,  will 
not  be  accountable  for  loss  occasioned  by  the  use  of  the  prop- 
erty, and,  if  some  tools  and  implements  on  the  farm  should 
be  completely  worn  out,  or  the  stock  should  die  of  old  age, 
her  estate  would  be  under  no  duty  to  make  good  such  losses ; 
but  she  has  no  right  to  turn  it  into  cash  and  convert  it  to 
her  own  use.  As  to  the  real  estate,  she  is,  of  course,  entitled 
to  the  rents,  issues,  and  profits,  all  she  can  make  out  of  it 
during  the  period  of  her  estate  therein.  The  circumstances 
disclosed  by  the  bill  indicate  improvidence  and  lack  of  fore- 
sight in  the  execution  ^  of  this  deed.  Contrary  to  the  ex- 
pectations of  the  grantors,  the  husband  soon  died  and  the  wife 
became  a  helpless  lunatic,  unable  to  contribute  to  her  own 
support,  for  which  reason  it  would  now  appear  to  have  been 
better  if  the  deed  had  never  been  made ;  but  this  has  no  bear- 
ing upon  the  construction  of  the  instrument.  Its  legal  effect 
must  be  ascertained  from  its  terms,  which  are  plain  and  unam- 
biguous, and  if  they  were  not  and  extraneous  evidence  were  ad- 
missible, only  the  facts  and  circumstances  existing  at  the  date 
of  the  execution  thereof  could  be  considered.  The  hardship 
and  distress  occasioned  by  subsequent  events  have  no  bearing 
upon  the  question. 

Our  conclusion  is  that  the  court  erred  in  overruling  the 
demurrer.  The  decree  complained  of  will  be  reversed,  the  de- 
murrer sustained,  the  injunction  dissolved  and  the  bill  dis- 
missed. 

Reversed.    Bill  dismissed. 


Jwitdietum  of  Eqwty  to  Conttnte  Trust  Involved  in  a  WiU  is  di*- 
euwod  in  the  note  to  Frank  v.  Frank,  129  Am.  St.  Bep.  80-92. 
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McMULiLEN  V.  BLECKEB. 

[64  W.  Va.  88,  60  8.  £.  1093.] 

PABTinON— Leuad  Coal  in  Place. — ^A  PnxduuMr  of  Hie  In- 

of  some  of  the  hein  of  eoal  in  plaee  leased  by  their  patemal 
ancestor  with  right  to  the  lessee  to  mine  it  to  ezhanstioii  in  eonsid- 
eration  of  a  stipulated  royalty,  or  a  fixed  sum  in  lien  thereof  if  a 
minimum  quantity  is  not  mined  annually,  the  lease  to  be  ▼oid  upon 
default  in  payment  of  such  fixed  sum,  is  not  entitled  to  partition 
of  said  coal,  in  his  suit  againat  other  heirs  for  that  pnrpoee,  dmiag 
the  life  of  such  lease,     (p.  897.) 

PABTITIOK—Iieased    Coal   in   Plaoe.— A   Guardian    as    sneh 

cannot  maintain  an  original  suit,  or  intervene  in  such  partition  sait, 
for  an  accounting  of  royalty  due  his  ward  under  said  lease;  soeh 
suit  being  properly  maintainable  only  in  the  name  of  the  ward  by 
next  friend,     (pp.  897,  898.) 

(Syllabi  by  the  court.) 
Claude  W.  Maxwell,  for  the  appellant. 
J.  B.  Ward,  for  the  appellee. 

^  MILLER,  J.  Ira  Kettle,  October  8,  1894,  made  to 
Samuel  Qreen  and  others  a  lease  of  all  the  eoal  under  his 
lands  in  Randolph  county  on  which  he  resided,  found  on 
survey  to  contain  thirty-nine  acres,  in  consideration  of  a 
royalty  of  five  cents  per  ton;  and  it  was  mutually  agreed 
therein  that,  in  event  that  they  failed  to  mine  as  much  as 
twenty  thousand  tons  annually,  the  lessees  should  ^^  pay  the 
lessor  one  hundred  dollars  for  each  year  of  such  failure,  and 
in  default  of  such  payment  the  lease  should  be  void.  These 
lessees,  by  contract  of  July  31,  1902,  in  consideration  of  seven 
thousand  dollars,  conveyed  with  general  warranty  an  un- 
divided  four-fifths  interest  in  said  lease  to  Isaac  L.  Ritto*. 
Andrew  Hogg  and  Wm.  Larew,  said  grantees  to  pay  Kittle 
the  royalty  provided  for  in  said  lease ;  and  these  grantees  in 
turn,  December  5,  1902,  transferred  to  the  Bitter  Coal  Com- 
pany all  rights  so  acquired  by  them.  Coal  was  mined  under 
said  lease,  and  until  the  death  intestate  of  the  lessor,  occur- 
ring some  years  later,  the  royalty  was  paid  to  him.  Kittle 
left  surviving  him  eleven  heirs^  including  the  infant  defend- 
ant, Ethel  Blecker,  a  grandchild.  Subsequently  the  plaintiff. 
D.  F.  McMullen,  acquired  by  separate  deeds  the  interests  of  all 
said  heirs  except  the  defendant  in  said  coal,  each  of  said  deeds 
granting  unto  him  an  undivided  one-eleventh  interest  therein 
with  mining  rights. 

In  March,  1906,  the  plaintiff '  filed  his  bill  against  said 
Ethel  Blecker  and  D.  H.  H.  Arnold,  described  therein  as 
''guardian  ad  litem/'  setting  up  said  interests  acquired  by 
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him,  and  alleging  that,  after  execution  of  said  lease,  he  and 
others  had  become  **  owners  of  the  Ritter  Coal  Company  and 
for  a  while  operated  the  same";  that  title  to  one-eleventh 
interest  in  said  coal  was  outstanding  in  said  Ethel  Blecker, 
and  that  he  was  owner  of  coal  lands  adjoining  said  thirty-nine 
acre  tract;  praying  that  said  thirty-nine  acres  of  coal  be  par- 
titioned and  his  interests  set  off  to  him  next  to  his  other  lands, 
or  that,  if  not  susceptible  of  division  in  kind,  it  be  sold  and 
the  proceeds  divided  between  the  parties  according  to  their 
respective  rights.  By  an  order  entered  in  the  cause  April  20, 
1906,  D.  H.  H.  Arnold,  named  in  the  bill  as  guardian  ad 
litem,  was  appointed  such  by  the  court,  and  afterward  filed 
a  formal  answer.  A  demurrer  to  the  bill  was  filed  on  behalf 
of  the  defendant,  the  grounds  therefor  being  that  the  plaintiff 
had  matured  his  bill  without  appointment  of  a  guardian  ad 
litem,  that  the  guardian,  Louisa  Kelly,  had  not  been  made  a 
party,  and  that  the  bill  failed  to  show  the  plaintiff  had  any 
interest  in  the  coal  held  under  said  lease. 

Said  Louisa  Kelly,  as  guardian,  also  intervened  by  answer,. 
in  which  she  admitted  said  lease  and  the  mining  operations- 
thereunder  by  the  Ritter  Coal  Company,  and,  in  more  ampli- 
fied ®®  terms  than  the  bill,  that  the  plaintiff  was  owner  and 
had  control  of  the  stock  of  said  company,  wherefore  said  in- 
fant was  estopped  from  in  anywise  disposing  of  her  interest 
to  any  person  except  the  plaintiff,  denying  the  right  of 
plaintiff  to  partition,  and  alleging  that  the  Ritter  Coal  Com- 
pany paid  the  royalty  provided  in  said  lease  until  about 
March,  1904,  but  since  then  has  failed  to  pay  the  same,  al- 
though many  tons  of  coal  have  been  mined,  for  which  there 
is  a  large  sum  due  said  infant;  charging  that  the  proper 
parties  are  not  before  the  court;  and  asking  for  accounting 
of  the  royalty  so  due,  for  dismissal  of  plaintiff's  bill,  and  for 
general  relief.  To  this  answer  the  plaintiff  offered,  but  was 
denied  permission,  to  file  a  special  replication,  wherein  he 
averred  that  he  was  only  one  of  the  many  stockholders  of  the 
Bitter  Coal  Company,  which,  though  owner  of  said  lease  and 
then  operating  same,  had  nothing  to  do  with  the  ownership 
of  the  coal,  and  that  any  suit  for  settlement  of  royalty  should 
be  brought  against  it. 

Upon  hearing,  on  bill  and  answers,  November  22 ,  1906 ,  the 
plaintiff's  bill  was  dismissed,  and  he  adjudged  not  entitled  to 
the  relief  prayed  for;  but,  the  court  being  of  opinion  that  the 
defendant  was  entitled  to  the  affirmative  relief  asked  in  her 
answer  by  her  guardian,  there  was  a  reference  to  a  commis- 
sioner to  ascertain  the  royalty  due  her  from  the  plaintiff^ 
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under  said  lease.  The  commissioner  reported  this  to  be  one 
hundred  and  twenty-three  dollars  and  seventy-fonr  cents* 
which  report,  by  final  decree  of  April  16,  1907,  was  ocm- 
firmed,  and  the  plaintiff  adjudged  to  pay  Louisa  Kelly,  guard- 
ian, for  said  infant,  or  her  attorney  of  record^  said  stub 
with  costs.  The  cause  is  here  upon  appeal  from  these  decrees 
by  the  plaintiff. 

Two  material  questions  are  presented :  1.  Was  the  plaintiff 
Entitled,  on  the  showing  of  his  bill,  to  partition  of  said  ooal? 
2.  If  not,  was  the  guardian  as  such  entitled  to  intervene  by 
cross-bill  for  the  affirmative  relief  decreed  f 

We  will  first  consider  the  rights  of  the  plaintiff  as  pre- 
sented. The  pleadings  on  neither  side  are  forms  which  wouL; 
be  followed  hereafter,  not  even  by  the  counsel  who  prepared 
them.  Aided  by  the  exhibits,  however,  we  may  be  able  to 
determine  the  legal  status  of  the  parties  and  properly  adjudge 
their  respective  rights.  The  status  of  the  plaintiff  is  that  he 
has  acquired  a  majority  of  the  stock  of  the  Bitter  Coal  Com- 
pany, ®^  which  succeeded  to  all  rights  of  the  lessees  under 
the  lease  from  Eattle  and  is  still  operating  said  lease.  There 
are  other  interested  stockholders  besides  him.  Therefore,  as 
against  said  company  and  its  rights,  under  the  lease,  there 
can  be  no  partition  of  the  coal  in  kind.  The  lease  has  never 
been  forfeited  by  any  act  of  the  lessor  or  his  heirs,  if  for  any 
cause  it  could  have  been.  No  part  of  the  coid  could  be 
set  off  in  kind  to  the  plaintiff  or  defendant  and  operated 
independently  of  the  company.  So  long  as  the  right  of  the 
company  to  take  the  coal  under  the  lease  subsists,  the  only 
right  of  the  lessor  or  his  heirs,  or  of  McMullen  as  grantee, 
is  to  have  the  royalty — a  simple  money  demand.  The  lessee 
has  the  right  to  none  the  coal  to  exhaustion,  taking  the  very 
substance  of  the  thing  sought  to  be  partitioned.  The  plain- 
tiff has  no  interest  except  in  the  coal.  The  defendant  has  an 
interest  which  pertains  not  only  to  the  coal  but  to  the  surface 
as  well. 

It  is  true,  as  a  general  rule,  that  a  subsisting  lease  on  land 
though  material  in  determining  whether  partition  should  be 
in  kind  or  by  sale,  is  no  defense  to  partition  thereof :  21  An. 
&  Eng.  Ency.  of  Law,  1162,  and  cases  cited.  Nevertheliss, 
when  the  thing  sought  to  be  partitioned  has  been  in  effeet, 
as  in  this  case,  sold,  though  subject  to  be  reinvested  for 
breach  of  a  condition,  there  is  nothing  upon  which  partitioa 
could  operate  until  the  happening  of  the  event  which  would 
reinvest  title.  Moreover,  in  this  case  it  appears  the  plaintiff 
is  a  controlling  stockholder  in  the  Sitter  Coal  Company,  the 
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owner  of  the  lease,  and,  fhongh  it  is  not  shown,  maj  control 
the  directory. 

It  is  held  in  Cannon  v.  Lomax,  29  S.  C.  369,  13  Am.  St. 
Rep.  739,  7  S.  E.  529,  1  L.  B.  A.  637,  that  tenants  in  common 
are  not  entitled  to  partition  while  holding  the  common  prop- 
erty nnder  an  unexpired  lease  from  their  ancestor.  The  prin- 
ciple of  this  case  is  pat  upon  the  ground  that  partition  is  the 
right  to  severance  when  there  is  rightful  unity  not  only  of 
title  but  of  possession,  and  that  unless  the  title  of  both  parties 
is  clear  equity  cannot  decree  partition — based  on  Wilkin  v. 
Wilkin,  1  Johns.  Ch.  Ill ;  Garrett  v.  White,  38  N.  C.  131 ; 
Ramsay  v.  Bell,  38  N.  C.  209,  42  Am.  Dec.  163;  1  Story's 
Equity,  sec.  650. 

We  held  in  Merritt  v.  Hughes,  36  W.  Va.  356,  15  S.  E.  56, 
that  a  reversioner  or  remainderman  cannot  compel  partition 
during  ®*  continuance  of  the  particular  estate.  That  case 
involved  the  application  of  this  rule  to  a  vested  freehold 
estate  for  life,  and  not,  as  does  this  case,  the  right  to  take 
coal  to  exhaustion;  but  the  reason  for  the  rule  there  is  cer- 
tainly applicable  here.  In  the  former  as  in  the  latter  case, 
persons  so  situated  are  not  entitled  to  possession  of  the 
thing  to  be  partitioned;  and  an  additional  reason  given  in 
the  Merritt  case  is  that  any  partition  at  the  instance  of  the 
remainderman,  though  equal  when  made,  might  be  unequal 
when  the  estate  should  vest  in  possession.  The  principle  of 
inequality  is  particularly  applicable  here.  While  the  lease 
^ves  right  to  the  lessee  to  exhaust  the  coal,  without  limit  as 
to  time,  yet  the  lease  may  be  forfeited,  and,  when  forfeited, 
by  its  terms  not  only  does  the  right  to  take  the  coal  terminate, 
but  the  lessor  is  given  right  to  take  charge  of  the  property 
with  all  improvements  thereon  free  from  any  claim  of  the 
lessee — a  very  substantial  right.  We  think  the  court  was 
clearly  right  in  denying  plaintiff  partition. 

We  will  next  consider  the  right  of  the  guardian  to  inter- 
vene by  answer  or  cross-bill.  She  was  permitted  to  come  in 
and  file  an  answer  for  affirmative  relief,  without  having  been 
made  a  formal  party  defendant.  It  is  a  question,  which  we 
need  not  decide,  whether  the  relief  she  asked  was  germane  to 
the  purpose  of  the  original  bill.  That  sought  partition.  The 
answer  in  this  particular  was  in  no  way  defensive,  and  the 
object  it  sought  was  apart  from  and  in  no  way  connected 
with  the  subject  of  partition.  But,  conceding  tiie  right  of 
the  infant  to  the  royalty  and  that  the  respondent  was  prop- 
erly before  the  court  with  her  answer,  we  do  not  think  she 
guardian  .could,  either  by  original  or  cross  bill,  maintain 
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such  suit.  In  no  case  can  a  cross-bill  be  filed  by  one  who 
could  not  have  filed  an  original  bill  for  the  same  purpose: 
1  Hogg's  Eq.  Pro.,  section  197,  whei«  the  author  saTs:  "It 
is  a  general  rule  that  a  cross-bill  cannot  be  filed  by  person 
not  parties  to  the  original  suit^  especially  on  a  daim  whiek 
would  not  be  maintainable  by  the  original  defendants."  It 
has  been  held  by  this  court  that  a  guardian  cannot  as  sock 
institute  suits  upon  contracts  not  made  with  him  affecting  the 
infant's  interests;  that  such  suits  must  be  in  the  name  (d  the 
infant  by  next  friend:  Burdett  v.  Cain,  8  W.  Va.  232: 
»»  Fowler  v.  Lewis'  Admr.,  36  W.  Va.  112,  14  S.  B.  447; 
Lawson  y.  Eirchner,  50  W.  Va.  344,  40  S.  E.  344;  1  Hogg's 
Eq.  Pro.,  sec.  66. 

Our  conclusion  is  that  the  guardian  had  no  right  to  inter- 
vene in  this  suit  for  an  accounting  of  royalty;  and,  as  it 
appears  the  Ritter  Coal  Company,  and  not  the  plaintiff  in  his 
individual  capacity,  would  be  liable  for  the  royalty,  the  de- 
cree, therefore,  against  the  plaintiff  was  erroneous  for  this 
reason  also.  We  therefore  affirm  the  decrees  api>ealed  from 
in  80  far  as  they  dismissed  the  plaintiff's  bill,  but  in  so  far 
as  they  granted  the  guardian  affirmative  relief  agitinst  the 
plaintiff  they  are  reversed,  and  the  cross-bill  is  disnuased. 

Affirmed  in  part.    Reversed  in  part. 


Tenants  in  Common  are  not  entitled  to  partition  while  holding 
the  common  property  under  an  unexpired  lease  from  their  ancestor: 
Cannon  v.  Lomax,  29  8.  C.  369,  13  Am.  St.  Rep.  739.  And  a  tenant 
in  poBBeesion  of  land  under  a  lease  who  acquires  an  outstanding  titie 
to  an  undivided  interest  therein  from  a  third  person  cannot  main- 
tain partition  without  having  surrendered  possession  to  the  landlord: 
Barlow  v.  Dahm,  97  Ala.  414,  38  Am.  St.  Bep.  192. 


FISHER  V.  BEBWIND. 

[64  W.  Va.  304,  61  S.  £.  910.] 

AOEITOT— Employment  of  Snbagant— BatillcatiaiL — ^A  princi- 
pal whose  agent  employs  a  subagent  is  liable  for  the  compenaatiea 
of  such  subagent  if  the  employment  is  authorized  and  ratified  en 
the  part  of  the  principal  bv  his  adopting  the  acts  of  the  sabafsnt. 
(p.  901.) 

APPEAIi — ^Beversal  of  Decrse  Contrary  to  Bvidenee* — In  m 
Egoity  Oaose  turning  wholly  on  the  weight  of  the  evidence,  a  decree 
not  contrary  to  a  plain  preponderance  thereof  will  not  be  reversed, 
(p.  902.) 

(Syllabi  by  the  court.) 

Talbot  &  Hoover  and  W.  B.  Maxwell,  for  the  appellants. 
Haymond  &  Fox,  for  the  appellee. 
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**  ROBINSON,  J.  A  written  agreement,  dated  Novem- 
ber 22,  1902,  between  F.  P.  Bease  and  Jake  Fisher,  stipulated 
that  the  latter  was  to  use  his  best  efforts  to  acquire,  without 
delay,  under  the  direction  of  the  former  or  his  legal  repre- 
sentatives, for  the  former  in  his  name  as  trustee,  at  prices  as 
low  as  possible  and  satisfactory  to  him,  such  coal  lands  and 
coal  mining  rights  in  Webster  and  Randolph  counties  as  he 
or  his  legal  representatives  should  from  time  to  time  indicate. 
Rease  was  to  pay  Fisher  the  sum  of  fifty  cents  an  acre  for  all 
such  coal  lands  actually  purchased.  In  the  event  that  none 
of  said  lands  should  be  taken  up  by  purchase,  Fisher  was  to 
be  paid  two  hundred  dollars  per  month  and  his  expenses  for 
the  time  he  was  actually  employed.  Pursuant  to  this  con- 
tract, Fisher  secured  options  in  the  name  of  Rease,  trustee, 
covering  a  large  territory  of  coal  lands  in  the  counties  afore- 
said. This  work  was  begun  promptly  and  was  prosecuted 
to  such  an  extent  that  in  June,  1903,  notices  of  acceptance  in 
the  name  of  Rease,  trustee,  were  served  on  the  land  owners 
who  had  optioned  as  aforesaid,  and  more  than  five  thousand 
acres  were  accepted  according  to  the  terms  of  the  options. 
There  was  delay  in  taking  up  and  paying  for  the  coal  so  pur- 
chased, but  in  the  early  part  of  1905,  Rease,  trustee,  secured 
by  deeds,  pursuant  to  said  purchases,  eight  hundred  and 
aixty  acres  of  this  coal.  The  residue  of  the  desirable  part 
of  tiie  territory  was  acquired,  under  these  accepted  options, 
by  John  T.  McGraw.  The  total  acreage  actually  taken  under 
said  options,  in  the  name  of  Rease,  trustee,  and  McOraw,  was 
five  thousand  two  hundred  and  seventy-nine  and  eight-tenths 
acres. 

This  suit  and  attachment  in  equity  were  instituted  by 
Fisher  against  Rease,  in  his  individual  capacity  and  as  trus- 
tee, and  Berwind- White  Coal  Mining  Company,  at  December 
rules,  1905,  for  the  purpose  of  recovering  compensation  under 
said  contract  and  expenses  incurred  in  connection  with  the 
business  thereunder.  The  above-mentioned  real  estate  deeded 
to  Bease,  trustee,  was  levied  upon  as  the  property  of  the  non- 
resident defendant,  Berwind- White  Coal  Mining  Company, 
which  was  alleged  to  be  the  principal  for  which  Rease  was 
acting  in  the  transactions  aforesaid.  Defendants  demurred 
and  answered.  Thereafter,  in  the  taking  of  depositions  on 
behalf  of  defendants,  it  was  disclosed  that  Rease 's  principal 
was  E.  J.  Berwind,  a  nonresident,  the  president  of  said  com- 
pany, ®^^  that  company  denying  any  connection  with  Rease, 
trustee,  or  the  purchases  by  said  options.  Plaintiff  then  filed 
an  amended  and  supplemental  bill,  making  Berwind  a  party 
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to  tlie  cause,  with  allegfationa  charging  him  with  liabilitj  for 
compcnaation  nnder  said  contract  and  expenses  incurred  aboat 
the  bnainesB  thereunder,  and  sued  out  a  new  attachment  ae- 
cordinglj,  which  was  levied  on  the  same  real  estate.  Defend- 
ants demnrred  to  this  amended  and  supplemental  bill  and  an- 
swered the  same.  Fisher's  right  to  recover  compensation  from 
either  the  Berwind- White  Coal  Mining  Company  or  E.  J. 
Berwind  wss  put  directly  in  issue.  The  answer  of  Berwini 
admits  that  the  eight  hundred  and  sixty  acres  so  acquired  in 
the  nsme  of  Besse,  trustee,  were  secured  and  are  held  for  him, 
and  that  he  employed  Bease  to  obtain  said  acreage.  The  pro- 
ceedings by  attachment  were  not  contested  in  any  particular. 
The  cause  rests  on  the  merits  of  Fisher's  claim  for  the  com- 
pensation from  the  principal  of  Bease,  and  the  extent  of 
compensation,  if  any,  due  him  from  the  principal  It  is  em- 
phatically insisted  that,  at  any  rate,  there  is  no  liability  to 
Fisher  for  the  coal  acquired  by  McQraw;  that  Bease,  trustee, 
did  not  purchase  the  coal  acquired  by  McGraw.  The  decree 
appealed  from  adjudges  that  Fisher  is  entitled  to  be  paid  by 
Berwind  the  sum  of  three  thousand  five  hundred  and  fifty- 
two  dollars  and  seventy-two  cents,  with  interest  from  the  date 
of  the  decree,  and  costs.  This  sum  is  recited  to  be  founded 
upon  compensation  for  his  services  under  said  contract,  ex- 
penses specially  incurred  by  him  at  the  instance  of  defendants, 
and  interest  from  July  1,  1903,  to  the  date  of  the  decree;  and 
the  same  is  further  decreed  to  be  a  lien,  by  virtue  of  the  at- 
tachment, upon  the  real  estate  levied  on  as  aforesaid. 

Decision  of  this  case  is  wholly  dependent  upon  the  evi- 
dence. The  bills  are  sufScient,  and  we  observe  that  the  de- 
murrers are  really  not  relied  on  in  the  brief  of  appellants. 
No  mooting  of  principles  of  the  law  is  presented.  The  whole 
matter  resolves  itself  into  this:  Is  the  decree  justified  by  the 
evidence  t  We  find  the  evidence  relating  to  material  features 
of  the  controversy  to  be  conflicting.  But  can  we  say  that  the 
findings  and  decree  of  the  circuit  court  are  against  the  plain 
preponderance  of  that  evidence  t  This  controlling  question 
calls  upon  us  to  consider  (1)  whether  the  relation  of  agency 
on  the  part  of  Fisher  to  Berwind  is  established;  (2)  whether, 
if  there  was  such  relationship,  Berwind  purchased  the  coal 
•^  afterward  acquired  by  McOraw  and  should  pay  Fisher 
compensation  therefor;  and  (3)  whether,  on  the  whole,  the 
amount  decreed  is  sustained. 

It  is  noted  that  but  little  reliance  is  placed  on  the  conten- 
tion that  Fisher  did  not  become  the  agent  of  Berwind  in  the 
transactions  had  in  pursuance  of  said  contract^  and  rii^itly 
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so,  for  it  appears  clearly  that  such  relationship  existed.  Ber- 
T^ind  became  the  owner  of  the  eight  hundred  and  sixij  acres 
of  coal  through  the  subagency  of  Fisher.  This  fact  is  man- 
ifestly shown,  and  also  that  Berwind's  manager  in  Phil- 
adelphia was  in  touch  with  the  work  which  was  being  tarried 
on  by  Fisher,  and  was  advising  with  him  in  the  premises, 
personally,  as  well  as  through  Rease.  Fisher's  employment 
i^as  thus  impliedly  authorized  and  ratified  by  Berwind,  and 
the  latter  is  liable  for  his  compensation :  Mechem  on  Agency, 
sec.  690.  The  demand  of  plaintiff  seems  quite  consistent  with 
the  principle  adopted  in  many  cases  and  enunciated  in  Story 
on  Agency,  section  389,  as  follows:  "A  subagent  employed 
by  an  agent,  to  do  a  particular  act  of  agency,  without  the 
privity  or  consent  of  the  principal,  may  acquire  also  a  lien 
upon  the  property  thus  coming  into  his  possession  against  the 
principal,  for  his  commissions,  advances,  disbursements  and 
liabilities  thereon,  if  the  principal  adopts  his  acts,  or  seeks 
to  avail  himself  of  the  property  or  proceeds  acquired  in  the 
usual  course  of  the  subagency."  In  line  with  this  doctrine, 
and  applicable  to  the  acts  before  us,  in  Dewing  v.  Hutton,  48 
W.  Va.  576,  37  S.  B.  670,  it  is  held:  ''A  person  who  employs 
an  agent  to  buy  up  timber  lands  and  such  agent  engap:es  the 
services  of  another  for  certain  compensation  agreed  between 
them  cannot  escape  the  pa3nnent  of  such  compensation  if  he 
accepts  the  purchases  secured  thereby.  If  he  would  enjoy 
the  benefits  he  must  assume  the  burdens  in  whole  and  not  in 
part." 

The  most  serious  contention  arises  as  to  allowance  of  com- 
pensation to  Fisher  on  the  coal  which  McOraw  obtained. 
The  trend  of  the  answers  and  the  brief  of  appellants,  while 
denying  liability,  is  that  they  are  willing  to  settle  with  Fisher 
on  the  basis  of  fifty  cents  an  acre  for  the  eight  hundred  and 
sixty  acres  deeded  to  Rease,  trustee.  But  they  insist  that  only 
the  eight  hundred  and  sixty  acres  were  actually  purchased  by 
Berwind,  and  that  Fisher  was  not  directed  or  authorized  to 
accept  for  Rease,  trustee,  lands  other  than  the  eight  hundred 
and  sixty  acres.  Yet  Fisher  says  that,  expressly  at  the 
^^*®  direction  of  Rease,  he  served  notices  of  acceptance  of  the 
five  thousand  two  hundred  and  seventy-nine  and  eight-tenths 
acres,  and  that  thereby  Rease,  trustee,  actually  purchased 
for  Berwind  all  this  acreage.  If  notices  of  acceptance  of 
the  coal  which  McOraw  obtained  were  served  in  the  name 
of  Rease,  trustee,  at  the  direction  of  this  trustee,  the  coal  so 
accepted  was  then  actually  purchased  by  him  for  Berwind,  the 
options  in  his  name  being  thereby  converted  into  valid  con- 
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tracts  of  porchase  on  his  part.  Were  sach  notices  so  served? 
The  evidence  is  conflicting,  but  we  think  preponderating  to 
the  fact  that  they  were.  The  circuit  court  evidently  took 
this  view.  Certain  it  is  that  such  finding  is  not  plainly 
against  the  weight  of  the  evidence  on  the  point.  It  is  shown 
that  there  were  negotiations  between  Berwind's  manager  and 
McGraw  relative  to  a  division  of  the  territory.  Plaintiff 
cannot  be  deprived  of  his  compensation  by  reason  of  the  faet 
that  Berwind  did  not  avail  himself  of  his  right  to  all  this 
acreage  which  he  had  purchased,  or  that  he  turned  it  over  to 
another.  Under  the  testimony,  we  cannot  say  that  allowance 
to  plaintiff  of  fifty  cents  per  acre  on  the  whole  five  thousand 
two  hundred  and  seventy-nine  and  eight-tenths  acres  is 
clearly  wrong.  Time  and  again  this  court  has  said  that 
a  decree  turning  wholly  on  evidence  cannot  be  reversed  unless 
manifestly  wrong,  and  such  decree  will  not  be  disturbed 
unless  against  the  plain  preponderance  of  the  evidence.  In 
McCraw  v.  Bower,  62  W.  Va.  417,  59  S.  E.  175,  we  held: 
"The  finding  of  the  circuit  court  as  to  facts  in  issue,  unless 
against  the  plain  preponderance  of  the  evidence,  is  conclusive 
upon  this  court." 

Is  the  amount  of  the  decree  sustained  T  Under  the  role 
just  quoted,  we  must  hold  that  it  is.  As  we  have  indicated, 
plaintiff  is  entitled  to  two  thousand  six  hundred  and  thirty- 
nine  dollars  and  ninety  cents  on  the  acreage  afor^aid.  It  k 
clearly  proved  that  he  overpaid,  by  the  sum  of  forty-three  dol- 
lars, the  money  furnished  him  for  the  business  to  be  done 
under  the  contract.  To  this,  of  course,  he  is  entitled.  It  is 
conceded  that  he  should  be  paid  his  expenses  incurred  on  a 
trip  to  Connecticut  at  the  direction  of  Berwind 's  manager. 
Rease  says  that  sixty-five  dollars  is  a  proper  sum  to  cover  the 
expenses  of  this  trip.  We  think  plaintiff  is  also  clearly  eD- 
titled  to  expenses  incurred  at  the  special  instance  of  his 
employer  in  going  to  Philadelphia  for  conference,  the  same 
being  outside  of  the  particular  work  undertaken  by  said  con- 
tract. But  as  to  the  number  of  these  trips,  the  evidenee  '» 
conflicting.  Fisher  testifies  that  there  *••  were  at  least  four. 
while  Bease  testifies  that  he  thinks  there  were  not  more  than 
two.  No  further  testimony  on  this  point  is  given.  And  the 
only  light  we  have  on  the  amount  of  expenses  of  these  trips 
to  Philadelphia  is  the  testimony  of  Rease,  who  says  that  the 
sum  of  fifty  dollars  for  each  trip  is  ample.  A  folding  that 
four  trips  were  made,  with  total  expenses  of  two  hundred  dol- 
lars, is,  therefore,  not  contrary  to  a  preponderance  of  the 
evidence.    The  foregoing  items  amount  to  two  thousand  nine 
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hundred  and  forty-seven  dollars  and  ninety  cents.  Plain- 
tiff's services  were  completed  in  the  month  of  June,  1903. 
Interest  on  the  last-named  sum  from  July  1,  1903,  to  the  date 
of  said  decree,  makes  that  sum  amount  to  even  more  than  the 
decree  gives  plaintiff.  The  fact  that  the  amount  decreed  is 
a  little  less  than  that  justified  by  the  evidence  does  not  ag- 
grieve appellants,  nor  is  it  a  matter  of  which  they  can  com- 
plain. We  conclude  that  there  is  evidence  on  which  the 
finding  of  an  amount  so  large  as  is  decreed  can  be  founded. 
and  that  the  finding  of  an  amount  that  large  is  not  against  a 
plain  preponderance  of  that  evidence. 

The  foregoing  view  of  the  case  precludes  the  relevancy  of 
much  that  is  presented  in  argument  on  plaintiff's  right  to 
elect  to  receive  compensation  at  two  hundred  dollars  per 
month  and  expenses,  as  latterly  stipulated  in  the  contract. 
Nor  do  we  give  attention  to  the  claim  of  plaintiff  for  services 
as  attorney  in  certain  suits  relating  to  the  property  purchased 
as  aforesaid.  While  the  performance  of  such  services  is  estab- 
lished, not  a  word  indicates  their  value.  The  circuit  court 
properly  excluded  the  same  from  consideration  in  fixing  the 
amount  of  the  decree. 

The  decree  is  not  manifestly  wrong,  and  we  therefore  af- 
firm it. 

Affirmed. 


SubagenU  and  Their  Selaiion  to  the  Principdl  and  the  Agent  Ap- 
pointing Them  are  coBsidered  in  the  note  to  Davis  v.  King,  50  Am. 
St.  Bep.  110.  As  to  the  authority  of  subagents,  see  Kohl  y.  Beach, 
107  Wis.  409,  81  Am.  St.  Bep.  849;  as  to  the  liability  of  the  prin- 
cipal for  their  wrongful  acts,  see  Bohrbough  v.  United  States  Express 
Co.,  50  W.  Ya.  148,  88  Am.  St.  Bep.  849;  and  as  to  the  liability  of 
an  agent  for  the  acts  of  a  person  to  whom  he  has  delegated  author- 
ity, see  Franklin  Fire  Ins.  Co.  v.  Bradford,  201  Pa.  32,  88  Am.  St. 
Rep.  770;  Kuhnert  v.  Angell,  10  N.  D.  59,  88  Am.  St.  Bep.  675; 
Bailie  ▼.  Augusta  Say.  Bank,  95  Ga.  277,  52  Am.  St.  Bep.  74. 


CATZEN  V.  BELCHER. 

[64  W.  Va.  314,  61  S.  E.  930.] 

BfALIOIOUB  PBOSEOUTIOK  —  Probable  Oanse-- Advice  of 
Bflaglstrate. — ^In  an  action  of  malicious  prosecution  the  fact  that  the 
defendant,  at  the  time  he  applied  to  the  justice  for  the  warrant  of 
arrest  and  made  the  complaint  on  oath,  fully  stated  all  the  facts 
to  the  justice,  who  advised  him  that  he  had  a  reasonable  and  prob- 
able cause  to  prosecute,  is  not  sufficient  defense  to  the  action. 
Point  2  of  syllabus  in  Sisk  v.  Hurst,  1  W.  Va.  53,  is  overruled,  (p. 
908.) 

ICAIJOIOUB  PBOSEOUtlON— Probable  Cause— Acqnlttal  as 
Svidence. — Where  a  justice  has  jurisdiction  to  try,  with  or  without 
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a  jarj,  and  to  ponUh  on  oonvietioii  the  aecnaed  for  tlie  oflaw 
charged,  hit  judgment  of  acquittal  in  inch  caae  will  not  be  lakea 
as  prima  facia  evidence  of  want  of  probable  cauae,  or  of  malice 
(p.  909.) 

(Syllabi  by  the  court.) 

Rucker,  Anderson,  Strother  &  Hughes,  for  the  plaintiff  in 
error. 

Strother,  Taylor  &  Flanagan,  for  the  defendant  in  error. 

«**  McWHORTEE,  J.  This  was  an  action  of  trespass  on 
the  case  for  malicious  prosecution  brought  by  Aaron  Cats^ 
against  Isaac  Belcher  in  the  circuit  court  of  McDowell  county. 
Catzen  was  engaged  in  the  mercantile  business  at  North  Fork 
in  said  county.  On  the  9th  of  January,  1906,  Isaac  Belcher 
together  with  John  H.  Jarvis  went  into  the  store  of  plaintiff 
and  Belcher  purchased,  among  other  things,  a  fur  for  his  wife, 
for  which  he  paid  Catzen  the  sum  of  three  dollars  and  ninety- 
eight  cents  in  cash,  with  the  express  understanding,  as  Belcher 
claims,  and  which  is  not  denied  by  Catzen,  that  if  it  did  not 
suit  his  wife  he  could  return  it  and  have  his  money  refunded. 
Belcher  took  the  fur  home  and  showed  it  to  his  wife,  who  was 
not  satisfied  with  it,  and  the  next  morning  Belcher  and  said 
John  H.  Jarvis  returned  the  fur  to  the  store.  Catzen  not  be- 
ing in.  Belcher  delivered  it  to  the  derk  and  asked  him  to 
return  to  him  the  three  dollars  and  ninety-eight  cents,  which 
the  clerk  declined  to  do,  but  at  his  request  gave  him  a  due- 
bill  signed  with  the  name  of  Catzen  for  the  amount.  The 
clerk  states  that  he  did  not  examine  the  fur  to  know  what 
condition  it  was  in  when  returned.  Belcher  left  the  store  and 
later,  on  the  same  day,  returned  and  presented  the  due-bill 
to  Catzen  ***  for  payment,  who  took  the  same  but  refused  to 
pay  the  money,  claiming  that  the  fur  was  torn  and  showed 
him  a  fur  which  was  torn,  and  claimed  that  it  was  the  one 
Belcher  had  returned,  and  also  refused  to  deliver  to  Belcher 
again  the  due-bill.  Belcher  then  went  to  the  ofiSce  of  J. 
H.  Belcher,  a  justice  of  the  peace  for  North  Fork  district 
and  detailed  to  him  the  facts  in  relation  to  the  matter  and 
asked  his  advice,  when  the  justice  advised  him  to  have  a 
warrant  issued  for  Catzen  for  petit  larceny,  and  acting  upon 
such  advice  he  made  complaint  in  writing  and  had  a  warrant 
issued,  and  caused  the  arrest  of  Catzen,  who  was  brought 
before  Justice  Belcher  on  the  10th  of  January,  when,  at  the 
instance  of  the  defendant,  the  case  was  continued  until  the 
16th  of  January,  and  the  defendant  released  upon  his  own 
recognizance  in  the  sum  of  one  hundred  dollars.    On  the  16th 
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of  Janaary,  Catzen  appeared  in  discharge  df  his  recognizance 
and  by  his  attorney  objected  to  Justice  Belcher  trying  the 
case,  on  the  grounds  that  the  prosecuting  witness,  Isaac  Bel- 
cher, was  related  to  the  justice,  and  the  cause  was  ordered  to 
be  heard  before  Justice  J.  B.  Oreenwalt  on  the  22d  of  Jan- 
uary, 1906,  on  which  day  the  defendant  Catzen  appears  in 
pursuance  of  his  recognizance,  when  the  case  was  heard  and 
the  justice  entered  the  following  order:  ''Trial  was  had  and 
after  hearing  all  of  the  evidence  introduced  by  the  prosecu- 
tion in  this  case  and  the  argumeut  of  counsel,  I  am  of  opinion 
that  the  charge  in  the  warrant  of  arrest  is  not  sustained,  and 
do  dismiss  the  same  and  the  prosecution  at  the  costs  of  Isaac 
Belcher,  and  the  defendant  is  released  from  his  recognizance 
herein  and  permitted  to  go  without  day." 

At  the  February  rules,  1906,  Aaron  Catzen  filed  his  declara- 
tion in  the  said  circuit  court  against  Isaac  Belcher,  who  ap- 
peared and  demurred  to  the  declaration,  which  was  overruled 
by  the  court,  and  the  defendant  Belcher  entered  his  plea 
of  not  guUty,  upon  which  issue  was  joined.  On  the  6th 
of  December,  1906,  a  jury  was  impaneled  and  returned  a 
verdict  for  the  defendant.  The  plaintiff  moved  the  court  to 
set  aside  the  verdict  aud  grant  him  a  new  trial,  for  the- 
reasons  that  the  same  was  contrary  to  the  law  and  the  evi- 
dence, and  also  moved  in  arrest  of  judgment,  of  which  motions 
the  court  took  time  to  consider,  and  on  the  **^  28th  of 
December,  after  hearing  the  arguments  of  counsel  thereon^ 
the  court  overruled  the  motions  and  entered  judgment  for  the 
defendant.  The  plaintiff  excepted  to  the  rulings  of  the  court, 
which  exceptions  are  set  out  in  a  bill  of  exceptions  setting 
forth  all  the  evidence  and  the  points  of  exceptions. 

The  first  assignment  of  error  is  in  the  court's  refusal  to 
permit  the  duplicate  warrant,  served  upon  the  defendant  and 
delivered  to  him  by  the  constable,  to  be  given  in  evidence. 
But  this  is  immaterial,  as  the  warrant  itself  was  included  in 
the  record  of  the  justice  which  was  put  in  evidence. 

The  questions  raised  in  the  case  are  involved  in  the  four 
instructions  given  by  the  court  as  asked  for  by  the  defendant. 
These  instructions  were  as  follows : 

**No.  1.  The  court  instructs  the  jury  that  in  order  to  en- 
title the  plaintiff  to  recover  in  this  action,  he  must  prove 
affirmatively,  to  the  satisfaction  of  the  jury,  by  a  prepon- 
derance of  evidence,  the  defendant  sued  out  the  warrant  against 
the  plaintiff  without  any  reasonable  or  probable  cause  there- 
for, and  also  that  in  so  doing  they  were  actuated  by  malice 
toward  the  plaintiff,  and  that  unless  the  want  of  probable^ 
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reasonable  cause  and  malice  concurred  at  the  time  said  war- 
rant was  issued,  the  plaintiff  cannot  recover. 

''No.  2.  The  court  further  instructs  the  jury  that  on  the 
question  of  probable  cause,  the  facts  and  circumstances, 
knowledge  and  information  must  be  reviewed  from  the  stand- 
point of  the  defendant,  and  not  that  of  the  plaintiff,  and  if 
the  said  defendant  in  good  faith  entertained  the  reasonable 
belief  that  it  was  his  duty  to  institute  and  maintain  the  pro- 
ceeding ccHuplained  of  against  said  Eatzen,  then  he  cannot 
be  held  liable  therefor  in  an  action  on  the  case  for  malidous 
prosecution,  and  the  jury  should  find  him  not  guilty. 
''No.  3.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  this  case  that  the  defendant,  Isaac 
Belcher,  when  he  applied  to  J.  H.  Belcher,  justice  of  the 
peace,  for  a  warrant  for  the  arrest  of  the  plaintiff,  Aaron 
Eatzen,  he  detailed  to  the  justice  the  whole  of  the  facts  he 
knows  as  to  the  commission  of  the  offense  by  the  said 
'^®  Aaron  Gatzen,  and  if  they  further  believe  that  the  said  J. 
H.  Belcher,  justice  as  aforesaid,  advised  the  issuing  of  the 
warrant  against  the  said  Eatzen,  then  the  defendant  ia  not 
liable  in  this  action,  and  the  jury  should  find  him  not  guilty. 

"No.  4.  The  court  instructs  the  jury  that  in  an  action  for 
malicious  prosecution  the  discharge  by  a  justice  of  the  plain- 
tiff, who  had  been  arrested  for  an  offense  of  which  the  justice 
had  original  jurisdiction,  and  could  try  and  determine  the 
same,  upon  a  wairant  issued  by  any  justice  who  has  juris- 
diction thereof,  and  there  was  a  trial  for  said  offense,  in 
which  the  defendant  had  the  opportunity  to  be  heard,  the 
acquittal  of  the  said  party  by  said  justice  upon  said  warrant 
is  not  prima  facie  evidence  of  the  want  of  probable  cause 
on  the  part  of  the  said  party,  and  the  court  therefore  in- 
structs the* jury  further,  that  if  they  believe  from  the  evidence 
that  although  the  plaintiff  Eatzen  was  arrested  upon  a  war- 
rant procured  by  the  defendant,  Isaac  Belcher,  which  said 
warrant  charged  the  said  Eatzen  with  petit  larceny,  and  that 
the  said  Eatzen  was  brought  before  a  justice,  who  had  juris- 
diction to  try  and  determine  the  said  case  by  the  infliction  of 
punishment  on  said  Eatzen,  and  the  said  Eatzen  w» 
acquitted,  this  of  itself  is  not  prima  facie  evidence  of  want  of 
probable  cause,  or  of  malice,  although  the  said  Eatzen  did  not 
offer  any  evidence  before  said  justice  upon  said  trial." 

The  first  instruction  above  copied  is  the  same  as  that  passed 
upon  as  laying  down  the  law  correctly  at  page  62  in  Vinal  v. 
Core,  18  W.  Va.  1. 
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The  second  instraction  is  in  sabstance  taken  from  point  15 
in  the  syUabus  of  Porter  v.  Mack,  50  W.  Va.  581,  40  S.  E. 
459,  and  propounds  the  law  as  therein  laid  down. 

The  third  instraction  is  based  upon  the  case  of  Sisk  y. 
Hurst,  1  W.  Va.  53,  which  fully  supports  the  instraction. 
The  fact  that  the  defendant  detailed  all  the  facts  to  the 
justice,  if  done  in  good  faith,  was  proper  to  go  to  the  jury 
sa  a  circumstance  tending  to  show  the  absence  of  malice  on 
the  part  of  the  defendant  in  suing  out  the  warrant  for  plain- 
tiff's arrest,  for  the  question  of  malice  is  peculiarly  and  solely 
for  the  jury.  In  the  Sisk  case,  just  cited,  the  court,  in  hold- 
ing the  fact  that  the  defendant  detailed  '^®  ''to  the  justice 
the  whole  of  the  information  he  has  derived  from  other  per- 
sons as  to  the  commission  of  an  offense  by  the  party  whom  he 
aeeks  to  arrert,  and  the  justice,  in  the  discharge  of  his  duty, 
advises  the  issuing  of  the  warrant  against  him,  it  is  such 
matter  for  defense  to  an  action  for  malicious  prosecution  as 
will  prevent  the  recovery  of  damages  by  the  party  arrested,'* 
went  against  all  precedents,  so  far  as  we  have  been  able  to 
discover  up  to  the  time  of  rendering  the  decision,  and  it  does 
not  appear  that  any  authorities  were  consulted  in  the  case. 
The  doctrine  is  supported  by  the  supreme  court  of  California 
in  1892  in  Ball  v.  Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174, 
28  Pec.  937,  where  it  is  held:  **If  defendant,  before  institut- 
ing the  prosecution,  fully  stated  the  facts  to  a  justice  of  the 
peace,  who  advised  him  that  he  had  a  reasonable  cause  to 
prosecute,  and  he  acted  on  such  advice  in  good  faith,  he  is 
not  liable."  But  the  authorities  from  the  other  states  seem 
to  be  uniformly  to  the  contrary.  Dalbe  v.  Norton,  22  Kan. 
101,  where  the  prosecutor  set  up  as  a  defense  to  the  action 
''that  at  the  time  that  said  affidavit  was  made  and  warrant 
issued,  the  justice  of  the  peace,  upon  the  facts,  decided  that 
said  defendant  had  committed  the  crime  of  larceny,  and 
advised  that  he  be  prosecuted  therefor;  held,  that  said  de- 
cision and  advice  of  the  justice  are  not  sufficient  defense  to 
the  action":  Citing  Straus  v.  Young,  36  Md.  246;  Olmstead 
V.  Partridge,  16  Gray  (Mass.),  381;  Murphy  v.  Larson,  77 
111.  172 ;  Beal  v.  Robeson,  30  N.  C.  276 ;  Stanton  v.  Hart,  27 
Mich.  539;  Burgett  v.  Burgett,  43  Ind.  78;  Wilkenson  v. 
Arnold,  11  Ind.  45;  White  v.  Tucker,  16  Ohio  St.  468.  We 
also  find  it  so  held  in  Lueck  v.  Heisler,  87  Wis.  644,  58  N.  W. 
1101 ;  Potter  V.  Casterline,  41  N.  J.  L.  22 ;  Finn  v.  Prink,  84 
Me.  261,  30  Am.  St.  Rep.  348,  24  Atl.  851 ;  Gee  v.  Culver,  12 
Or.  228,  6  Pae.  775;  Sutton  v.  McConnell,  46  Wis.  269,  50 
N.  W.  414;  Coleman  v.  Heurich,  2  Mackey,  189;  Cooney  v. 
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Chase,  81  Mich.  203,  45  N.  W.  833 ;  Williams  v.  Vamneter,  8 
Mo.  339,  41  Am.  Dec.  644 ;  Brohst  v,  Ruflf,  100  Pa.  91,  45  Am. 
Rep.  358;  Beihofer  v.  Loeffert,  159  P&  365,  28  AtL  217; 
Marks  v.  Hastings,  101  Ala.  165,  13  South.  297;  Cook  y. 
Proskey,  138  Fed.  273,  70  C.  C.  A.  563 ;  19  Am,  &  Eng.  Enqr. 
of  Law,  690 ;  26  Cye.  33,  and  authorities  cited.  While  the 
authorities  seem  to  be  uniform,  with  the  exception  of  the  case 
of  ^^  Sisk  V.  Hurst,  1  W.  Va.  63,  and  the  CaUf  omia  ease, 
both  cited,  that  in  an  action  for  malicious  prosecution  the 
defendant  cannot  justify  his  action  in  the  prosecution  upon 
having  relied  in  good  faith  upon  the  advice  of  a  justice  of  the 
peace,  yet  they  seem  to  be  entirely  uniform  in  holding  that 
when  the  defendant  first  seeks  competent  legal  counsel  to 
direct  him  in  the  matter  and  lays  the  whole  of  the  facts  before 
such  counsel  as  he  has  information  thereof,  it  is  sufficient  de- 
fense to  defeat  an  action  against  him  for  the  proceeding.  The 
rule  as  laid  down  in  1  American  Leading  Cases,  267  (x215}, 
cited  in  Potter  v.  Casterline,  41  N.  J.  L.  22,  on  this  point  is 
thus  stated:  ''If  a  party  lays  all  the  facts  of  the  case  fairly 
before  counsel  of  competency  and  integrity,  before  beginning 
proceedings,  and  acts  bona  fide  upon  the  opinion  given  by 
that  counsel,  however  erroneous  that  opinion  may  be,  he  is 

not  liable  to  this  action A  defendant  cannot  excuse 

himself  by  showing  that  he  consulted  with  an  unprofessional 
person,  and  followed  his  advice." 

We  conclude  that  instruction  No.  3,  given  for  defendant, 
does  not  correctly  propound  the  law,  and  should  not  have 
been  given,  and  point  2  of  syllabus,  Sisk  v.  Hurst,  1  W.  Va. 
53,  is  accordingly  overruled. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  instruc- 
tion No.  4  is  erroneous,  and  cite  several  authorities  in  support 
of  their  contention  that  the  dischai^e  of  Catzen  by  the  justice 
was  prima  facie  evidence  of  want  of  probable  cause.  This 
may  be  so  where  the  justice  is  sitting  as  an  examining  court 
merely  to  ascertain  whether  there  is  probable  cause,  and  is 
without  jurisdiction  to  finally  hear  and  determine  the  guilt 
or  innocence  of  the  accused.  Under  clause  5,  section  2170, 
code  of  1906,  a  justice  is  given  jurisdiction,  ''In  cases  of  petit 
larceny,  and  if  the  defendant  be  convicted  of  such  o£Fenae, 
either  upon  his  own  confession,  or  upon  the  trial  by  the 
justice,  with  or  without  a  jury,  he  shall  be  fined  not  less  than 
ten  dollars  nor  more  than  thirty  dollars,  and  may,  at  the  dis- 
cretion of  the  justice  or  jury  trying  the  case,  be  imprisoiked 
in  the  county  jail  not  exceeding  thirty  days." 
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The  cases  cited  by  counsel  for  plaintiff  are  wbere  the 

justice   was   acting   as   an   examining   court   to    determine 

^^^^  whether  the  parties  accused  should  be  held  to  answer.    In 

ease  at  bar  the  case  was  tried  by  the  justice  and  the  accused 

^acquitted.    The  record  of  acquittal  could  only  be  introduced 

for  the  purpose  of  proving  that  the  prosecution  was  ended, 

And  not  for  the  purpose  of  showing  want  of  probable  cause: 

Comisky  v.  Breen,  7  111.  App.  369 ;  Winn  v.  Peckam,  42  Wis. 

493;  Britton  v.  Granger,  13  Ohio  C.  C.  281.    In  Godfrey  v. 

Soniat,  33  La.  Ann.  915,  the  court  said:  ''If  the  acquittid  of 

all  persons  accused  of  crimes  or  misdemeanors  should  subject 

the  complainants  to  actions  in  damages  for  malicious  prosecu« 

tions,  it  is  easy  to  perceive  that  litigation  of  that  character 

would  absorb  and  monopolize  the  attention  of  courts  of  justice 

to  the  exclusion  of  all  other  business.'' 

In  the  case  last  cited,  the  accused  had  been  tried  on  a 
charge  of  trespass  in  cutting  down  trees,  and  had  been  ac- 
quitted. It  was  held  that  there  was  ample  probable  cause 
for  the  prosecution.  In  Bekkeland  y.  Lyons,  96  Tex.  255, 
72  S.  W.  56,  64  L.  R.  A.  474,  it  is  held:  '* Acquittal  of  a 
criminal  charge  is  not  evidence  of  want  of  probable  cause,  in 
un  action  by  accused  against  the  prosecuting  witness  to  recover 
damages  for  malicious  prosecution":  Adams  v.  Lisher,  3 
Blackf .  445 ;  Bitting  v.  Ten  Eyck,  82  Ind.  421,  42  Am.  Rep. 
505;  Scott  V.  Simpson,  1  Sand.  601;  McBean  v.  Ritchie, 
18  m.  114;  Eastman  v.  Monastes,  32  Or.  291,  67  Am.  St. 
Bep.  531,  51  Pac.  1095.  The  question  is  fully  discussed  in 
note  to  Bekkeland  v.  Lyons,  64  L.  R.  A.  474,  and  many 
authorities  there  cited.  In  Vinal  v.  Core,  18  W.  Va.  1,  relied 
on  by  counsel  for  plaintiff  in  error,  it  is  held:  **The  dis- 
charge by  a  justice  of  the  plaintiff,  who  has  been  arrested 
and  brought  before  him  for  examination,  or  the  refusal  of  the 
grand  jury  to  indict  him,  is  prima  facie  evidence  of  a  want 
of  probable  cause,  but  is  liable  to  be  rebutted  by  proof." 

This  holding  has  since  been  qualified  by  the  case  of  Harper 
V.  Harper,  49  W.  Va.  661,  39  S.  E.  661,  which  reads  as 
follows:  ''In  an  action  for  malicious  prosecution,  the  dis- 
charge by  a  justice  of  the  plaintiff,  who  has  been  arrested 
and  brought  before  him  for  examination,  or  the  refusal  of 
the  grand  jury  to  indict  him,  is  prima  facie  evidence  of  a 
want  of  probable  cause,  except  in  a  ^^  case  where  it  shall 
appear  that  such  discharge,  or  refusal  to  indict,  was  after  the 
hearing  by  the  justice  or  the  grand  jury  of  the  witnesses  for 
the  accused  as  well  as  for  the  prosecution,  and  such  prima 
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facie  evidence  is  liable  to  be  rebatted  by  proof,  and  ^llabns 
16,  Vinal  y.  Core,  18  W.  Va.  1,  ia  modified  accordingly." 

Tbe  proaecution  complained  of  in  the  case  at  bar  was  a  trial 
or  hearing  of  the  case  on  its  merits,  the  justice  having  com- 
plete and  full  jorisiiction  to  tiy,  determine  and  punish  upon 
conviction. 

Plaintiff  in  error  inflosts  that  instruction  No.  4  being 
erroneous,  it  is  not  cured  by  the  correct  instruction  No.  1 
given  for  the  plaintiff.  We  have  seen  that  instruction  No.  4 
correctly  propounds  the  law,  and,  so  far  as  instruction  No.  1, 
given  for  plaintiff,  conflicts  with  No.  4,  No.  1  is  erroneous 
and  should  not  have  been  given.  But  it  seems  that  the 
giving  of  instruction  No.  1,  for  plaintiff,  did  not  mislead  the 
juiy  as  they  found  in  accordance  with  the  correct  instruc- 
tion given  on  behalf  of  defendant,  so  that  the  doctrine  here 
contended  for,  that  the  giving  of  a  good  instruction  will  not 
cure  a  bad  instruction  given,  does  not  apply.  If,  on  the  other 
hand,  the  jury  had  found  for  the  plaintiff,  the  defendant 
could  have  asked  for  the  application  of  this  doctrine. 

The  defendant's  instruction  No.  3  not  propounding  the 
law  correctly,  the  verdict  should  have  been  set  aside  and  a 
new  trial  granted ;  and  this  court  proceeding  to  render  such 
judgment  as  the  circuit  court  should  have  rendered  the  judg- 
ment is  reversed,  the  verdict  of  the  jury  set  aside  and  a  new 
trial  awarded,  and  the  cause  is  remanded  to  the  circuit  court 
for  a  new  trial  to  be  had  herein. 

Reversed  and  remanded  for  a  new  trial. 


Advice  of  a  Magiiiraie  at  a  Defense  to  an  Action  for 
Prosecution  is  considered  in  the  note  to  Boss  ▼.  Hizon,  26  Am.  St^ 
Rep.  146;  Ball  v.  Bawles,  93  Cal.  222,  27  Am.  St.  Bep.  174;  Finn  t. 
Frink.  84  Me.  261,  30  Am.  St.  Bep.  348;  Monaghan  y.  Cox,  155  Mass. 
487,  31  Am.  St.  Bep.  555;  and  advice  of  counsel  as  a  defense  to 
sach  an  action  is  considered  in  King  v.  Apple  Biver  Power  Co.,  131 
Wis.  575,  21  Am.  St.  Bep.  1063;  Davis  v.  McMillan,  142  Mich.  391, 

113  Am.  St.  Bep.  585;  Kansas  etc.  Coal  Co.  v.  Galloway,  71  Ark. 
351,  100  Am.  St.  Bep.  79;  Wenger  v.  Phillips,  195  Pa.  214,  78  Am. 
St.  Rep.  810.  As  to  whether  the  discharge  or  conviction  of  one  ac- 
cused of  crime  is  evidence  of  probable  caase  or  want  thereof  in  aa 
action  for  malicious  prosecution,  see  Davis  v.  McMillan,  142  Mick. 
391,   113  Am.  St.  Bep.  585;   Skeffington  v.  Eylward,  97  Minn.  244, 

114  Am.  St.  Bep.  711. 
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PROIDEVAUX  V.  JORDON. 

[64  W.  Va.  388,  62  S.  E.  686.] 

MOBTOAaE.r-A  Deed  Absolute  on  Its  Face  will.  In  Eanlty, 
l>e  declared  to  be  a  mortgage,  if  a  separate,  sealed  and  recorded  con- 
tract between  the  parties  clearly  evidences  that  the  deed  was,  at 
the  inception  of  the  transaction,  executed  for  the  forbearance  of  a 
loan.     (p.  912.) 

MOBTOAOE — Once  a  Mortgage  Always  a  Mortgage. — ^That 
nrhich  is  a  mortgage  in  its  inception  remains  a  mortgage  unless 
changed  by  a  new  contract,  plainly  fair  and  reasonable,  and  upon 
adequate  consideration,  or  unless  it  is  conclusively  shown  that  the 
mortgagor's  equity  has  been  waived,  rescinded  or  abandoned  by  a 
subsequent,  distinct  and  independent  parol  agreement  between  the 
parties,  partially  acted  upon  or  fully  performed  by  them.     (p.  912.) 

MOBTOAOE. — Stirlct  Foreclosure  of  Mortgages  In  Bare  Iter 
fltances,  if  at  all,  prevails  in  this  jurisdiction.  The  practice  is  to 
appoint  a  day  within  which  the  mortgagor  may  redeem,  and  to  de- 
cree a  sale  of  the  property,  for  payment  of  the  debt  secured,  in 
case  of  default  in  redemption,     (p.  913.) 

MOBTOAOE  —  Waiver  of  Equity  by  Mortgagor. — The  rule 
that  a  written  contract  creating  an  equitable  interest  in  land  may 
be  rescinded  or  waived  by  a  subsequent  independent  parol  agree- 
ment partially  acted  on  or  fully  performed  by  the  parties,  cannot 
be  applied  in  the  absence  of  clear  and  conclusive  proof.  (By  the 
editor.)      (pp.  913,  914.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

B.  L.  Blackwood,  R.  L.  Sanders  and  Simms,  Enslow,  Fitz- 
patrick  &  Baker,  for  the  appellant. 

MeComas  &  Northeott,  for  the  appellees. 

»«•  ROBINSON,  J.  A  small  tract  of  land  belonging  to 
plaintiff,  by  sale  in  judicial  proceedings,  passed  to  the  owner- 
ship of  one  Simpson.  Plaintiff  arranged  to  redeem  the  prop- 
erty. The  defendants  furnished  the  money,  and  Simpson,  at 
plaintiff's  direction,  conveyed  the  land  to  them.  A  separate 
ivritten  contract  between  plaintiff  and  defendants,  duly  exe- 
cuted under  seal,  acknowledged  and  recorded,  expressly  states 
that  two  hundred  and  seventy-five  dollars  of  the  money  so 
furnished  is  a  loan  by  defendants  to  plaintiff,  and  that  the 
residue  of  the  money  furnished  is  satisfied  by  the  sale  of  the 
timber  on  the  land  to  defendants  by  plaintiff.  The  contract 
shows,  also,  that  plaintiff  is  to  retain  possession  of  the  land 
and  pay  the  taxes  thereon.  It  is  specific  in  limiting  defend- 
ants to  certain  rights  on  the  land  for  cutting  and  removing 
said  timber.  It  provides  that  if  the  aforesaid  loan  and  its 
interest  are  paid  within  three  years,  then  the  defendants  shall 
execute  and  deliver  to  plaintiff  a  general  warranty  deed  for 
the  land,  but  if,  at  the  end  of  the  three  years,  the  sum  and 
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its  interest  are  not  paid,  the  plaintiff  shall  vacate  the 
premises.  The  money  not  having  been  paid  within  the  stipn- 
lated  time,  defendants  entered  into  possession  of  the  land. 
Plaintiff  soon  thereafter  filed  his  bill  against  defendants.  Its 
general  purposes  are  to  have  the  deed  declared  to  be  only  a 
mortgage  for  the  security  of  money,  and  to  have  an  accounts 
ing  for  the  crops  carried  away  and  the  rents  collected  by 
defendants.  It  asserts  that  notwithstanding  ^^*^  that  the 
deed  was  merely  a  security  for  the  loan  of  money,  defendants 
have  taken  possession  of  the  land  and  appropriated  the  issues 
and  profits  thereof.  The  answer  completely  controverts  the 
case,  denying  that  the  deed  was  to  operate  only  as  a  mort- 
gage, and  alleging  that  plaintiff  voluntarily  surrendered  pos- 
session of  the  property  to  defendants,  and  thereby  relinquished 
his  rights  therein.  Depositions  were  taken  and  read.  JJpon 
the  hearing  there  was  dismissal  of  the  bill,  and  plaintiff  has 
appealed. 

Clearly,  the  money  involved  in  the  transaction  was  a  loan. 
The  parties,  in  the  inception  of  the  matter,  so  deemed  it  and 
gave  it  that  name.    The  intention  of  the  parties  is  plain,  and 
that  intention  must  control  in  the  construction  of  their  deal- 
ings.   Since  the  money  involved  was  a  loan,  we  must  say  that 
the  deed  covering  it  operated  only  as  security  therefor.    There 
can  be  no  question  that  the  transaction  originally  had  for 
its  object  security  for  the  payment  of  the  money ;  the  context 
of  the  writing  drawn  up  between  the  parties  cannot  be  con- 
strued otherwise.     That  writing  states  that  the  money  was 
to  be  a  loan  for  three  years;  and  for  that  time,  it  cannot  be 
gainsaid,  the  deed  operated  solely  as  security.    If  it  was  for 
that  time  a  mortgage,  it  must  continue  to  be  a  mortgage. 
The  forbearance  of  a  debt  is  expressed  in  the  writing,  not 
the  purchase  of  the  property.    The  principle  enunciated  in 
Sadler  v.  Taylor,  49  W.  Va.  104,  most  fittingly  applies  in 
this  case:  ''If,  by  the  intention  of  the  parties,  the  transaction 
was  originally  a  security  for  the  pa3rinent  of  money,  it  will  he 
held  in  equity  to  be  a  mortgage,  and  the  maxim,  'Once  a 
mortgage,  always  a  mortgage,'  applies,  and  it  will  remain 
such,  unless  changed  by  a  new  contract  upon  an  adequate 
consideration,  and  so  reasonable  and  fair  as  to  relieve  it  of 
any  suspicion  of  unconscientious  advantage ;  but  if,  originally, 
the  transaction  was  a  sale  of  property  with  a  right  of  re- 
purchase at  the  option  of  the  grantor,  it  is  a  conditional  sale» 
and  no  subsequent  event  short  of  a  new  agreement  between 
the  parties  can  convert  it  into  a  mortgage."    Nowhere  in  the 
written  papers  between  the  parties,  nor  in  the  record  of  this 


Oct  1908.]  FfiOiDEyAUX  v.  Jobdon.  913 

case,  can  we  find  that  which  even  tends  to  show  that  originally 
the  transaction  consummated  a  sale  of  the  land  with  a  right 
'•^  of  repurchase  at  the  option  of  grantor.  The  parties  have 
not  denominated  it  a  sale  of  the  property,  but  call  the  trans- 
action a  loan  of  money.  The  grantor  remained  in  possession. 
Besides,  defendants,  at  one  time  after  the  debt  was  due,  ad- 
mitted that  a  loan  existed,  by  executing  a  deed  for  the  prop- 
erty to  plaintiff  and  being  willing  to  receive  the  money  and 
deliver  the  deed.  The  defendants  thus  recognized  an  interest 
on  the  part  of  plaintiff  in  the  land :  Hursey  v.  Hursey,  56  W. 
Va.  148.  We  think  the  evidence  is  clearly,  specifically  and 
decisively  to  the  effect  that  the  deed  operated  only  as  a 
mortgage. 

Plaintiff,  under  the  allegations  of  his  bill,  had  a  right  in 
a  court  of  eqiuty  to  ask  that  the  deed  be  declared  a  mortgage 
and  call  for  an  accounting.  Equity  having  assumed  juris- 
diction for  these  purposes  will  go  through  and  enforce  all 
the  equities  involved.  This  is  the  universal  rule:  Hogg's  Eq. 
Prin.,  sec.  319.  But  what  are  the  other  equities  involved! 
They  pertain,  certainly,  to  both  the  mortgagor  and  mort- 
gagee. The  former  has  the  right  of  redemption;  the  latter, 
the  right  of  foreclosiire  upon  default  of  redemption.  Long 
ago,  in  the  Virginias,  did  we  depart  from  the  strict  technical 
import  of  mortgages,  tending  more  and  more  to  view  them 
in  the  light  of  what  they  really  are — ^mere  liens  for  the 
security  of  debts.  Only  in  rare  instances  and  under  peculiar 
circumstances  will  strict  foreclosure  be  had.  In  this  case  it 
appears  that  the  land  is  of  far  greater  value  than  the  amount 
of  the  debt.  ''The  practice  is  to  decree  a  sale,  and  a  day  of 
redemption  is  given,  but  if  the  mortgagor  does  not  avail  him- 
self of  this  privilege,  then  the  land  is  sold  and  the  proceeds, 
after  paying  the  costs  of  suit  and  sale,  are  applied  to  the 
payment  of  the  debt  and  interest,  and  if  there  be  any 
residue,  it  is  paid  to  the  mortgagor" :  2  Barton's  Ch.  Pr.  949  ; 
Hogg's  Eq.  Prin.,  sec.  550;  2  Minor's  Institutes,  2d  ed.,  319. 

But  it  is  alleged  and  maintained  on  behalf  of  defendants 
that  plaintiff  abandoned  his  rights,  and  by  parol  waived  his 
equity  in  th^  property.  On  this  point,  however,  the  evidence 
is  not  sufSciently  positive  to  enable  us  to  sanction  that  posi- 
tion. The  case  does  not  come  within  the  rule  that  "a  written 
contract  creating  an  equitable  interest  in  land  may  be  re- 
scinded, waived  or  abandoned  by  a  subsequent  ®®*  distinct 
and  independent  parol  agreement  between  the  parties,  par- 
tially acted  on  or  fully  performed  by  them":  Jordon  v. 
Katz,  89  Va.  628 ;  Phelps  v.  Seely,  22  Gratt.  573.    This  rule 
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cannot  be  applied  in  the  absence  of  clear  and  eondnsTe 
proof:  Ballard  t.  Ballard,  25  W.  Va.  470;  Jones  on  Mort- 
gages, see.  338.  It  is  not  conclusively  shown  that  plaintiff's 
rights  were  relinquished  by  him. 

The  circuit  court  should  have  held  the  deed  to  be  a  mort- 
gage, and  directed  an  account  to  be  taken  between  the  parties. 
Having  jurisdiction  in  these  particulars,  the  eonrt  should 
have  gone  through  and  enforced  the  remaining  equities  in- 
volved. In  other  words,  it  should  have  api)ointed  a  dsv 
within  which  to  redeem  and  directed  a  sale  of  the  property 
in  default  of  redemption.  The  decree  dismissing  the  bill  is, 
therefore,  reversed,  and  the  cause  remanded,  with  direetioiB 
for  procedure  therein  according  to  the  principles  herein  pnK 
nounced,  and  farther  according  to  equity. 

Reversed  and  remanded. 


THE  IfAZIM,  "OKOB  A  MOBTOAOE  ALWAYS  A  MOBTGAG&** 

L  Scope  of  Koto,  914. 

n.  Doflnition  of  a  Mortgage  in  Equity,  014. 
UL  Origin,  Purpose  and  Meaning  of  the  Mazim,  910. 

IV.  Application  of  the  Mazim. 

a.  Equity  of  Bedemption  as  IkiseparaUe  Part  of  Mmtgags  It- 
self, 918. 

h.  To  What  Traasactloiis  in  Oeneral  the  Maadm  Applies,  920. 

c  Agreements  BespectUig  Equity  of  Bedemptton  Made  Sim- 
ultaneonsly  with  the  Mortgage^  922. 

d.  Agreements  Bespectiiig  Equity  of  Bedemption  Made  Sahse- 
quant  to  the  Mortgage^  926. 

L    Scope  of  Note. 

The  mazim,  "Once  a  mortgage  always  a  mortgage,"  is  an  importaat 
feature  of  the  law  of  mortgages.  The  ezistenee  of  the  msTim  itself 
does  not  appear  to  be  disputed.  Hence  we  shaU  concern  ooraelTce 
merely  with  the  question  of  its  meaning  and  application.  In  its 
practicable  application  it  deals  almost  ezclusiyely  with  the  equity 
of  redemption.  •  The  applicability  of  the  maxim  doea  not  appear  to 
be  affected  by  the  question  whether  the  mortgagee  is  clothed  with 
the  legal  title  or  only  the  equitable  title. 

n.    Definition  of  a  Mortgage  in  Equity. 

Inasmuch  as  the  mazim,  "Once  a  mortgage  always  a  mortgage* 
is  a  rule  formulated  by  the  courts  of  equity,  it  will  not  be  amiss  te 
state  the  views  of  such  courts  as  to  the  fundamental  charaeteristics 

^RBRBBNGIS  TO  ICONOORAPHIO  H0TI8. 

Whftt  eonttltutM  an  eqvitebl*  mortrftf*:  4  Ab.  9t.  B«p.  CSS. 
Who  mftj  redeem  from  ezoeution  or  foreeloituo  sales:  21  Am.  St.  Bop.  MS. 
Oontrsets  botwoen  mortga^r  and  mortfagoo  to  waivo  or  releaso  oqnity  of  nr 
domption:  66  Am.  St.  Rep.  100. 

Cktnvejanee  of  equity  of  redemption*:  56  Am.  St.  Bep.  117. 
Bffeet  of  redemption  from  ezecntion  sales:  67  Am.  St.  Rep.  510. 
Conditional  sale  as  distingQished  from  a  mortgate:  94  Am.  St.  Rap.  tS4. 
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of  «  mortgage  in  equity.  Mr.  Pomeroj,  in  defining  aach  a  mortgage, 
•aid:  "In  the  equitable  view,  a  mortgage  may  be  described  in  gen- 
eral terms  as  an  assurance  or  pledge  of  or  charge  npon  property, 
real  or  personal,  for  an  antecedent,  present,  or  future  debt  or  loan, 
as  security  for  and  redeemable  on  the  repayment  of  such  debt.  The 
fundamental  principle  of  equity  is,  that  whenever  a  conveyance  of 
land  is  given  for  the  purpose  of  securing  payment  of  an  existing 
debt,  it  is  a  mortgage.  If  the  fact  is  established  that  a  debt  ex- 
ists between  the  parties,  and  the  transaction  did  not  amount  to  a 
present  payment,  satisfaction,  or  discharge  of  that  debt,  but  rec- 
ognized it  as  still  continuing,  to  be  paid  at  some  future  time,  and 
-was  intended  to  be  a  security  for  such  payment,  then  the  instru- 
ment is  always  regarded  in  equity  as  a  mortgage,  whatever  be  its 
form":  3  Pomeroy's  Equity  Jurisprudence,  3d  ed.,  sec.  1192. 

In  other  words,  where  the  forbearance  of  a  debt  is  expressed  in 
the  instrupient  and  not  the  purchase  of  the  property,  the  instru- 
ment will  be  construed  as  a  mortgage:  Froidevaux  v.  Jordon,  64  W. 
Va.  388,  ante,  p.  911,  62  8.  E.  686. 

In  adverting  to  the  distinction  between  the  effect  of  a  mortgage 
at  law  and  in  equity,  the  court  in  McMillan  v.  Bichards,  9  Gal.  365, 
70  Am.  Dec.  655,  speaking  through  Mr.  Justice  Field,  said:  "There  is 
great  diversity  of  opinion  in  the  adjudged  cases  as  to  the  rights  of 
mortgagor  and  mortgagee,  both  before  and  after  condition  broken,, 
arising  from  the  different  views  taken  of  mortgages  at  law  and 
equity,  and  the  more  or  less  extended  application  of  equitable  doc- 
trines to  contracts  of  this  description  in  courts  of  law.  In  Eng- 
land, a  mortgage  is  regarded  in  law  as  a  conveyance,  vesting  tn  the 
mortgagee,  upon  its  execution,  a  conditional  estate,  which  becomes 
absolute  upon  breach  of  its  condition,  and  of  course  carrying  with  it 
all  the  rights -and  incidents  belonging  to  the  ownership  of  property. 
Thus  the  mortgagee,  unless  restrained  by  stipulations  in  the  mort- 
age, it  thus  entitled  to  immediate  possession  of  the  land,  and  may 
enter  peaceably  or  bring  ejectment;  and  his  right  to  possession  can- 
not be  defeated,  except  by  payment  at  the  period  fixed  by  the 
terms  of  the  mortgage.  Payment  subsequent  to  that  period  only 
^ves  an  equity  of  redemption,  and  a  reconveyance  is  necessary  to 
▼est  the  title  in  the  mortgagor:  Goote  on  Mortgages,  339;  2  Green- 
leaf's    Gruise,    91 But   in    equity,    both    in    England    and    the 

United  States,  a  mortgage  is  regarded  in  a  very  different  light.  The 
settled  doctrine  of  equity  is,  that  a  mortgage  is  a  mere  security 
for  a  debt,  and  passes  only  a  chattel  interest;  that  the  debt  is  the 
principal  and  the  land  the  incident;  that  the  mortgage  constitutes 
simply  a  lien  or  encumbrance;  and  that  the  equity  of  redemption  is 
the  real  and  beneficial  estate  in  the  land,  which  may  be  sold  and 
conveyed  by  the  mortgagor  in  any  of  the  ordinary  modes  of  as- 
surance, subject  only  to  the  lien  of  the  mortgage.  This  equitable 
doctrine,  established  to  prevent  the  hardships  springing  by  the  rules 
of  law  from  a  failure  in  the  strict  performance  of  the  conditions  at- 
tached to  the  conveyance,  and  to  give  effect  to  the  just  intent  of 
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the  parties  in  contracts  of  this  description,  has  been  in  most  sf 
the  states  gradually  adopted  hy  the  coarts  of  law,  although  in  sone 
instances  to  a  limited  extent  only:  4  Kent's  Commentnzies,  16Ql" 

in.    Origlii,  Purpose  and  Meaning  of  the  MairiTn. 

The  maxim,  "Once  a  mortgage  always  a  mortgage,**  is  regarded  bj 
the  coarts  as  a  well -established  rale  of  equity:  Lee  ▼.  Evans.  S  CaL 
424;  Wynkoop  v.  Cowing,  21  HI.  570;  Tillson  y.  Monlton,  23  IlL  64S; 
Loeb  V.  McAlister,  15  Ind.  App.  643,  41  N.  £.  1061,  44  N.  £.  37S; 
Harrington  v.  Foley,  108  Iowa,  287,  79  N.  W.  64;  Rion  ▼.  Beem. 
122  La.  650,  48  Sonth.  138;  Poston  ▼.  Jones,  122  N.  C.  536,  29  &  £^ 
951;  Wasatch  Mining  Co.  ▼.  Jenhings,  5  Utah,  243,  15  Pac  65: 
Plummer  ▼.  Use,  41  Wash.  5,  111  Am.  St.  Bep.  997,  82  Piaie.  1009, 
2  L.  B.  A.,  N.  S.,  627.  The  statement  of  the  maxim,  '*Onee  a  noit- 
gage  always  a  mortgage,"  is  only  another  way  of  saying  that  a 
nortgage  cannot  be  made  irredeemable  and  that  a  provision  to  that 
effect  is  void:  Nooke^  v.  Bice,  [1902]  App.  Cas.  24.  If  an  instrs 
ment  is  a  mortgage,  it  remains  a  mortgage  until  the  right  of  re- 
demption is  barred  by  some  of  the  modes  acknowledged  by  the  law, 
and  the  right  of  redemption  cannot  be  cut  off  by  an  agreement  of 
the  parties  in  the  instrument  itself:  Holbert  v.  Turner,  233  111.  531, 
84  N.  E.  704. 

In  Bichmond  ▼.  Bichmond,  Fed.  Cas.  No.  11,801,  the  court  said: 
"The  old  and  oft-quoted  legal  maxim,  'Once  a  mortgage  always  a 
mortgage,'  is,  undoubtedly,  to  be  read  and  considered  with  this 
limitation:  'Once  a  mortgage  always  a  mortgage,  until  the  parties 
to  it- agree  to  treat  it  differently.'  But  when  they  agree  to  treat 
it  differently,  and  do  so  treat  it,  it  loses  its  character  as  a  mort- 
gage; one  party  ceasing  so  to  treat  it  is  not  sufficient,  but  both 
parties  so  ceasing  to  treat  it  is  sufficient,  no  doubt.*  Our  snpreme 
court,  in  a  case  reported  in  the  29th  of  Illinois,  recognize  this 
principle,  and  hold  distinctly  that  the  parties  may  abandon  the 
equitable  relation  that  exists  between  them,  and  that  a  conveyance 
absolute  upon  its  face,  although  at  one  time  in  its  history  a  mort- 
gage, may  subsequently  become  an  absolute  and  indefeasible  es- 
tate." 

The  maxim  was  created  by  the  chancery  courts  of  England  long 
before  the  days  of  Lord  Chancellor  Eldon:  Newcomb  v.  Bonham, 
1  Yem.  7,  23  Eng.  Beprint,  266;  Seton  v.  Blade,  7  Yes.  Jr.  265,  3S 
Eng.  Beprint,  108. 

In  Beed  v.  Beed,  75  Me.  264,  the  court,  in  a  case  in  whieb  an  at- 
tempt was  made  to  change  the  mortgage  character  of  a  oMirtgage 
which  had  been  in  the  form  of  a  deed  absolute,  said:  "There  is  an- 
other rule  which  is  inflexible,  viz.,  that  the  character  of  the  trans- 
action, as  ascertained  by  a  consideration  of  all  of  the  material  faets 
attending  it,  is  fixed  at  its  inception;  and  if  it  be  determined  to  be 
a  mortgage,  the  mortgagor  cannot  be  precluded  by  any  eontsa- 
poraneous  agreement  from  redeeming:  Hale  v.  Jewell,  7  Me.  435. 
22  Am.  Dec.  212;   Chase   v.  McLellan,  49  Me.  375.    The  priaeiple 
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is  well  settled/  laid  Savage,  C.  X,  in  Clark  t.  Henrj,  2  Cow.  324, 
Hhat  chancery  will  not  suffer  anj  agreement  in  a  mortgage  to  pre- 
wail,  which  shall  change  it  into  an  absolute  eonyeyanee  upon  any 
condition  or  event  whatever/ 

"  The  doctrine  of  "once  a  mortgage  always  a  mortgage," '  said  Chan- 
cellor Kent,  'was  established  by  Lord  Nottingham,  as  early  as  1681, 

in  Bonham  v.  Newcomb,  2  Vent.  364 The  object  of  the  rule 

is  to  prevent  oppression;  and  contracts  made  with  the  mortgagor, 
to  lessen,  embarrass  or  restrain  the  right  of  redemption,  are  regarded 
'With  jealousy,  and  generally  set  aside  as  dangerous  agreements 
founded  in  unconscientious  advantages,  assumed  over  the  necessities 
of  the  mortgagor*:  4  Kent's  Commentaries,  159.  In  Bonham  v.  New- 
comb,  supra,  where  an  absolute  conveyance  was  given  with  a  de- 
jpeaaance  upon  the  payment  of  one  thousand  pounds  during  the  life 
of  the  grantor,  and  the  grantor  covenanted  that  it  should  not  be 
redeemed  after  his  death,  the  chancellor  held  that  the  estate  was 
redeemable  by  the  lien,  notwithstanding  the  agreement." 

The  mortgagor  is  protected  against  his  own  covenants  not  to  re- 
deem because  his  necessities  may  have  forced  him  into  an  inequi- 
table agreement:  Bayley  v.  Bailey,  6  Gray,  505.  Hence  the  mort- 
gagor's agreement  to  waive  his  right  of  redemption,  made  at  the 
time  of  executing  the  mortgage,  is  void  as  being  against  public  pol- 
icy. ''The  reason  for  the  rule  is  that  improvident  persons,  in  straits 
to  obtain  money,  would  be  likely  to  make  contracts,  the  literal  en- 
forcement of  which  would  work  great  hardship  upon  them,  to  the 
detriment  of  the  public  as  well  as  themselves":  Desseau  v.  Holmes, 
187  Mass.  486,  105  Am.  St.  Bep.  417,  73  N.  E.  656. 

In  the  early  case  of  Vernon  v.  Bethell,  2  Eden,  110,  28  Eng.  Be- 
print,  838.  The  lord  chancellor  said:  "This  court,  as  a  court  of  con- 
■eienee,  is  very  jealous  of  persons  taking  securities  for  a  loan,  and 
converting  such  securities  into  purchases.  And  therefore  I  take  it 
to  be  an  established  rule  that  a  mortgagee  can  never  provide  at  the 
time  of  making  the  loan  for  any  event  or  condition  on  which  the 
equity  of  redemption  shall  be  discharged  and  the  conveyance  abso- 
lute. And  there  is  great  reason  and  justice  in  this  rule,  for  neces- 
■itous  men  are  not,  truly  speaking,  free  men,  but,  to  answer  a 
present  exigency,  will  submit  to  any.  terma  that  the  crafty  may  im- 
pose upon  them." 

Where  a  transaction  is  found  to  be  a  mortgage,  whatever  be  the 
form  of  the  transaction,  the  mortgagor  cannot  be  deprived  of  his 
equity  of  redemption  by  any  form  of  contract,  however  compre- 
hensive and  unmistakable  in  its  terms  showing  that  such  was  in- 
tended to  be  its  effect.  This  rule  is  founded  upon  the  relative  situa- 
tion of  the  mortgagor  and  mortgagee,  since  a  creditor  necessarily  has 
a  power  over  his  debtor  which  may  be  exercised  inequitably:  Jack- 
son V.  Lynch,  129  111.  72,  21  N.  E.  680,  22  N.  E.  246. 

In  apeaking  of  the  application  of  the  maxim,  the  supreme  court 
of  California  in  Watson  v.  Edwards,  106  Cal.  70,  38  Pac.  527,  said: 
'A  mortgagor  may  sell  and  convey  all  hie  right  and  interest  in  the 
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mortgaged  premiies  to  tho  mortgagee,  where  the  transaction  is  fair, 
honesty  and  without  fraud,  and  where  no  nneonseionable  advantage 
has  been  taken  of  his  position  by  the  mortgagee.  It  would  be  sur- 
prising if  two  men  in  their  senses  and  with  their  eyes  open  eooid 
not  make  such  a  eontraet.  The  doctrine  • 'Onee  a  mortgage  ahrajs 
a  mortgage'  does  not  refer  to  future  contracts.  In  Washbom  ea 
Real  Property  it  is  said  that  the  character  of  a  mortgage  cannot  be 
changed  'by  an  agreement  of  the  parties  made  at  the  tim«  of  tke 
execution  of  the  deed/  and  that  'equity  will  not  admit  of  a  mort- 
gagee embarrassing  or  defeating  his  right  to  redeem  the  estate  by 
any  agreement  which  he  may  be  induced  to  enter  into  in  order  ts 
effeet  a  loan';  but  that  'this  does  not  preclude  any  subsequent  boss 
fide  agreement  in  respect  to  the  estate  between  the  parties,'  and  that 
the  mortgagee  may  always  purchase  the  mortgagor's  right  of  re- 
demption, and  thus  acquire  an  absolute  title':  2  Washburn  on  Bcal 
Property,  5th  ed.,  top  pp.  65,  65,  sees.  23,  24." 

IV.    Andlcatioii  of  tlM  Maxim. 

a.  Bqulty  of  Rednmytton  as  Inseparable  Part  of  Mortgage  Ifesdl . 
The  right  of  redemption  is  an  inseparable  part  or  incident  of  the 
mortgage  itself.  Without  the  right  of  redemption,  the  transnetian 
does  not  constitute  a  mortgage.  It  is  that  feature  which  distin- 
guishes a  mortgage  from  a  deed  of  trust  or  a  conditional  sale: 
liounsbury  t.  Norton,  59  Conn.  170,  22  Atl.  153;  Walker's  Admx.  t. 
Farmers'  Bank,  8  Houst  258,  10  AtL  94,  14  Atl.  819;  Jones  ▼.  GO- 
lett  (Iowa),  118  N.  W.  314;  Libby  y.  Clark,  88  Me.  32,  33  AtL  657; 
Vanderhaize  y.  Hngues,  13  N.  J.  £q.  244;  Piatt  ▼.  McClong  (K.  J. 
Ch.),  49  AtL  1125;  Benzoin  y.  Lenoir,  16  N.  C.  225;  Johnston  t. 
Gray,  16  Serg.  A  B.  361,  16  Am.  Dec  577;  Cherry  ▼.  Bowen,  4 
Sneed,  415;  Stephens  y.  Sherrod,  6  Tex.  294,  55  Am.  Dec  776;  Ptnm- 
mer  ▼.  Use,  41  Wash.  5,  111  Am.  St.  Bep.  997,  82  Pac  1009,  2  L. 
B.  A.,  N.  S.,  627. 

"Bedemption,"  said  Lord  Macnaghten  in  Nookes  t.  Bice,  [1902] 
App.  Cas.  24,  "is  the  very  nature  and  esMnce  of  a  mortgage,  as  mort- 
gages are  regarded  in  equity.  It  is  inherent  in  the  thing  itself,  and 
it  is,  I  think,  as  firmly  settled  now  as  it  ever  was  in  former  times 
that  equity  will  not  permit  any  dcTice  or  eontriyance  designed  or 
calculated  to  prevent  or  impede  redemption." 

Mr.  Justice  Field  in  Peugh  ▼.  Davis,  96  U.  a  332,  24  L.  ed.  775, 
observed:  "It  is  also  an  established  doctrine  that  an  equity  of  re- 
demption in  inseparably  connected  with  a  mortgage;  that  is  to  say, 
so  long  as  the  instrument  is  one  of  security,  the  borrower  baa,  in  a 
court  of  equity,  a  right  to  redeem  the  property  upon  payment  of  the 
loan.  This  right  cannot  be  waived  or  abandoned  by  any  stipnlsr 
tion  of  the  parties,  made  at  the  time,  even  if  embodied  in  the  mort- 
gage This  is  a  doctrine  from  which  a  court  of  equity  never  deviatea. 
Its  maintenance  is  deemed  essential  to  the  protection  of  the  debtor, 
who,  under  pressing  necessities,  will  often  submit  to  ruinous  condi- 
tions, expecting  or  hoping  to  be  able  to  repay  the  loan  at  its  ssa- 
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trnrity,  And  thus  prevent  tbe  eonditiou  from  being  enforced  and  the 
property  sacrificed." 

And  this  same  learned  judge  while  on  the  bench  of  the  sapreme 
•court  of  California,  in  the  case  of  Pierce  ▼.  Robinson,  13  Oal.  116, 
said:  "The  entire  doctrine  of  equity,  in  respect  to  mortgages,  has  its 
ori^n  in  considerations  independent  of  the  terms  in  which  the  in- 
straments  are  drawn.    In  form,  a  mortgage  in  fee  is  a  conveyance 
ot    a   conditional  estate,  which,  by  the  strict  mles  of  the  common 
lavr,  became  absolute  upon  the  breach  of  its  conditions.     But,  from 
an    early  period  in  the  history  of  English  jurisprudence,  courts  of 
equity  interfered  to  prevent  a  forfeiture  of  the  estate  and  gave  to 
the   mortgagor  a  right  to  redeem,  upon  payment,  within  a  reason- 
able time,  of  the  principal  sum  secured,  interest  and  costs.    As  the 
right  to  thus  recover  the  estate  forfeited  arose  not  from  the  terms 
of    the  instrument,  but  from  a  consideration  of  the  real  character 
of  the  transaction,  as  one  of  aecurity  and  not  of  purchase,  it  could 
be   enforced  only  in  equity,  and  was  hence  termed  an  equity  of  re- 
demption.   And   when   the   right   to   redeem   had    once   been    estab- 
lished, to  prevent  its  evasion,  the  rule  was  laid  down,  and  has  ever 
since  been  inflexibly  adhered  to,  that  the  right  is  inseparably  eon- 
neeted  with  the  mortgage,  and  cannot  be  abandoned  or  waived  by 
any  stipulations  entered  into  between  the  parties  at  the  time,  whether 
inserted  in  the  instrument  or  not:  Vernon  v.  Bethell,  2  Eden,  113; 
Butler's    Note    to    Coke's   Littleton,    2046;    4   Kent's    Commentaries, 
142-144;  Story's  Equity,  see.  101». 

"As  the  equity  upon  which  the  courts  act,  arises  from  the  real 
character  of  the  transactioii,  it  is  of  no  consequence  in  what  man- 
ner this  character  is  established,  whether  by  deed  or  other  writing, 
or  by  parol.  Whether  the  instrument,  it  not  being  apparent  on  its 
face,  is  to  be  regarded  as  a  mortgage,  depends  upon  the  circum- 
stances under  which  it  was  made,  and  the  relation  subsisting  be- 
tween the  parties.  Evidence  of  these  circumstances  and  relations  is 
admitted,  not  for  the  purpose  of  contradicting  or  varying  the  deed, 
bat  to  establish  an  equity  superior  to  its  terms.  It  is  against  the 
policy  of  the  law  to  allow  irredeemable  mortgages,  just  as  it  is 
against  the  policy  of  the  law  to  allow  the  creation  of  inalienable 
estates.  Under  no  circumstances  will  equity  permit  this  end  to  be 
effected,  either  by  express  stipulation  or  the  absolute  form  of  the 
instrument." 

In  referring  to  the  origin  of  the  equity  of  redemption,  the  court 
in  Wilson  v.  Drumrite,  21  Mo.  325,  observed:  "By  the  English  law, 
a  conveyance  of  property  as  security  for  the  payment  of  money  is 
a  redeemable  mortgage,  no  matter  what  the  pcurties  intend  in  refer- 
ence to  the  right  of  redemption.  This  right  is  inseparably  inci- 
dent to  such  a  conveyance,  and  can  only  be  extinguished  by  a  judi- 
cial sentence  of  foreclosure  or  a  sale  pursuant  to  the  agreement  of 
the  parties.  The  equity  of  the  mortgagor  is  said  to  bo  part  of  the 
law  of  the  land,  so  that  it  cannot  be  provided  against  or  controlled 
by  the  contract  of  the  parties;  and  every  effort  that  has  been  made 
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to  ereata  an  irredeemable  eeearit/  for  money,  by  a  conTeyanee  of 
property,  bas  been  met  and  frnetrated  by  the  eonrtc:  Seton  ▼.  fflade, 
and  Hnnter  t.  Seton,  7  Yes.  Bep.  272;  1  Hilliard  on  Mortgaceo,  e.  4, 
Bee.  1,  and  eaees  there  cited. 

"We  learn  that  ereditora  under  the  Roman  law,  in  the  time  of 
Justinian,  attempted  to  restrain  the  right  of  redemption  by  pro- 
viding that  the  conveyance  should  be  absolute  unlees  the  money  wis 
paid  at  the  day;  but  that  emperor  declared,  on  the  ground  of  public 
policy,  that  all  such  stipulations  should  be  void  as  originnting  in,  snd 
tending  to,  oppression:  1  Spence's  Equity  Jurisdiction,  600. 

"Undoubtedly,  a  party  may  make  a  sale  of  his  property,  with  tbe 
privilege  of  repurchasing  it  at  a  specified  price,  or,  as  it  ia  usually 
termed  a  conditional  sale;  but  he  cannot,  under  the  color  of  such  a 
transaction,  create  an  irredeemable  security  for  money." 

b.  To  Wliaa  Tranaactioiia  la  General  the  Haadm  AppUaa.— The 
maxim,  "Once  a  mortgage  always  a  mortgage,"  applies  to  a  trans- 
action whereby  land  is  eonveyed  to  one  party  who  gives  to  the 
grantor  an  agreement  to  reconvey  the  land  upon  the  payment  of  a  cer- 
tain anm,  if  the  transaction  is  in  fact  a  mortgage  and  not  a  con- 
veyance with  an  agreement  of  repurchase:  Bishop  t.  Williams,  18 
m.  101;  White  ▼.  Lucas,  46  Iowa,  819;  Baugher  v.  Merryman,  32 
Md.  185;  Bobinson  v.  Willoughby,  65  N.  C.  520;  Sweetser's  Appeal, 
71  Pa.  264.  In  other  words,  a  deed  absolute  on  its  face  will,  in 
equity,  be  declared  to  be  a  mortgage,  if  a  separate,  sealed  and  re- 
corded contract  between  the  parties  shows  that  the  deed  was,  at 
the  inception  of  the  transaction,  executed  for  the  forbearance  of  a 
loan:  Froidevaux  v.  Jordan,  64  W.  Ya.  388,  ante,  p.  911,  62  8.  E. 
686.  The  maxim  applies  to  absolute  deeds  which  are  in  fact  mort- 
gages: Overs  treat  v.  Baxter,  30  Kan.  35,  1  Pac  825.  "An  agree- 
ment to  turn  a  mortgage  into  an  absolute  deed  is  one  that  finds 
no  favor  in  equity":  Macauley  v.  Smith,  132  N.  T.  524,  30  N.  E.  997; 
Poston  T.  Jones,  122  N.  G.  536,  29  8.  B.  951.  In  aeeordance  with  the 
maxim,  a  deed  intended  as  a  mortgage  will  remain  a  mortgage  until 
the  equity  of  redemption  is  cut  off,  and  the  parties  cannot  by  stipu- 
lation, however  express  or  positive,  render  it  anything  else:  Plum- 
mer  v.  Use,  41  Wash.  5,  111  Am.  St.  Bep.  997,  82  Pac  1009,  2  L.  B. 
A.,  N.  8.,  627.  A  written  mortgage  eannot  be  converted  by  parol 
into  a  conditional  sale,  since  once  a  mortgage  always  a  mortgage: 
Woods  V.  Wallace,  22  Pa.  171.  Thus  in  Sadler  v.  Taylor,  49  W.  Va. 
104,  38  S.  E.  583,  the  court  said:  "If  the  transaction  is  found  to  have 
been  a  mortgage  in  its  inception,  the  maxim,  'Onee  a  mortgage  al- 
ways a  mortgage,'  applies,  and  it  remains  a  mortgage  unleaa  upon 
an  adequate  consideration  the  grantor  afterward  conveys  his  equity 
of  redemption;  and  such  later  transaction  must  be  so  reasonable  and 
fair  as  to  relieve  it  of  any  suspicion  of  unconscientious  advantage 
taken  by  the  mortgagee.  But  this  rule  is  no  more  firmly  established 
than  that,  if  the  instrument  is  found  not  to  have  been  a  mortgage 
in  the  beginning,  but  a  sale  with  a  right  to  repurchase  at  the  option 
of  the  grantor,  it  remains  a  conditional  sale,  and  no  subsequent  event 


Oct.  1908.]  Froidevaux  t;.  Jordon.  921 

short  of  «  new  agreement  between  the  parties  ean  eonyert  it  into  a 
mortgage:  Jones  on  Mortgages,  263.  The  grantor  is  not  at  liberty 
to  tresA  the  instmment  as  a  mortgage  or  a  sale,  as  may  be  eon- 
▼enient  or  desirable  to  him;  to  say,  in  case  the  property  depreciates 
in  yalue  to  less  than  his  debt,  it  is  a  conditional  sale  and  the  gran- 
tor shall  retain  it,  and  if  it  increase  in  value  far  beyond  the  debt, 
it  is  a  mortgage,  and  shall  be  reconyeyed  npon  payment  of  the  amount 
due." 

If  the  transaction  is  a  mortgage  in  its  inception,  it  remains  so  un- 
less by  a  new  agreement,  independent  of  the  mortgage,  the  title  is 
JMssed  to  the  mortgagee:  Clamby  y.  Copland,  52  Wash.  580,  100  Pac. 
1031. 

''While  it  is  allowable  to  resort  to  extrinsic  evidence  to  determine 
that  a  deed  absolute  on  its  face  is  in  reality  intended  by  the  par- 
ties to  be  merely  a  mortgage,  the  converse  does  not  obtain,  viz., 
that  resort  may  be  had  to  extrinsic  evidence  to  establish  that  a  deed 
which  is  by  its  terms  a  mortgage  is  intended  to  operate  as  an  abso- 
lute conveyance":  Johnson  v.  Prosperity  Loan  k  B.  Assn.,  94  HI.  App. 
260. 

The  rule  for  the  general  application  of  the  maxim  was  elaborately 
stated  in  Johnston  v.  Gray,  16  Serg.  k  B.  361,  16.  Am.  Dec.  577,  the 
court  saying:  "The  rule  that  what  is  once  a  mortgage  shall  always 
be  considered  a  mortgage,  though  stated  as  a  general  rule,  will,  per- 
haps, be  found  subject  to  several  exceptions.  Length  of  time,  to- 
gether with  the  subsequent  conduct  of  the  parties,  have  often  varied 
it;  but  I  believe  it  is  never  varied  by  clauses  inserted  in  the  writ- 
ings at  the  time  of  the  loan  of  money.  The  needy  borrower  is  not 
considered  as  treating  on  equal  terms  with  the  lender;  hence  the 
lended  may  stipulate  for  the  pre-emption  if  the  borrower  seUs;  yet 
he  has  not  been  permitted,  at  the  time  of  the  loan,  to  stipulate  that 
he  shall,  in  a  certain  event,  become  the  purchaser  at  a  price  then 
agreed  on.  The  whole  power  of  the  court  is  founded  on  the  idea 
that  a  needy  man  requires  protection  against  the  effect  of  his  own 
agreements  with  one  who,  having  the  power  to  relieve  him  from 
present  distress,  was  found  too  often  to  grant  such  relief  on  un- 
eonscionable  terms.  A  common  mortgage  is  as  plain  and  express 
an  agreement  for  an  absolute  sale  in  case  the  money  is  not  paid  on 
the  day  as  can  be  expressed.  Tet  it  has  long  ceased  to  be  anything 
elM  than  a  security  for  money.  And  it  would  be  an  imputation  on 
the  administration  of  justice  if  the  same  agreement  differently  ex- 
pressed by  the  scrivener,  though  not  more  plainly,  should  have  a 
contrary  effect.  If,  then,  the  transaction  was  really  a  loan  of  money, 
secured  on  land,  it  is  nothing  more,  whatever  language  may  be  used 
in  expressing  the  contract,  or  whether  that  contract  is  all  contained 
in  one  instrument,  or  divided  in  several.  And,  as  in  a  plain  ex- 
press mortgage,  the  right  of  redemption  is  a  right  inseparable  from 
the  estate  of  the  mortgagor,  it  is  equally  an  essential  right  in  him, 
though  the  agreement  be  expressed  in  a  more  complicated  form  and 
manner.    The   right   of   redemption   cannot   be    destroyed   or   taken 
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away,  and  of  eonseqneneei  cannot  be  restrained  or  fettered,  for  if 
it  conid,  it  wonld  soon  cease  to  exist.  If  this  be  a  mortgage,  tken 
the  attempt  to  confine  the  right  of  redemption  to  the  mortgagor 
personally,  as  being  a  restraint  on  that  right,  would  be  void;  it 
wonld,  in  most  instances,  be  equivalent  to  denying  the  right  alto- 
gether; it  tends  to  disable  him  to  borrow,  and  restrains  his  right 
of  raising  the  money  by  sale;  in  short,  in  almost  all  cases^  it  rea- 
ders the  right  of  redemption  worth  nothing." 

c.  Agreements  Bespecting  Equity  of  Sedemptioa  Made  8liniiltn»' 
onaly  with  the  Mortgage. — ^Inasmuch  as  the  maxim,  '*Onee  a  mort- 
gage always  a  mortgage,"  means  that  no  contract  between  the 
mortgagee  and  mortgagor  made  at  the  time  of  the  mortgage  and  as 
a  part  of  the  mortgage  transaction  can  be  valid  if  it  prevents  the 
mortgagor  from  recovering  his  property  on  payment  of  the  mort- 
gage debt,  it  necessarily  follows  that  any  agreement  respeeting  the 
equity  of  redemption  which  has  that  effect  or  which  is  ineonsisteat 
with  the  transaction  being  a  mortgage  will  be  declared  of  no  effect 
in  a  court  of  equity:  Parmer  v.  Parmer,  74  Ala.  285;  Fields  ▼.  Helms, 
82  Ala.  449,  3  South.  106;  Quartennous  v.  Kennedy,  29  Ark.  544: 
Hodgkin  t.  Wright,  127  Cal.  688,  60  Pac.  431;  Essley  ▼.  Sloan,  16 
HI.  App.  63;  Betfrso  t.  Ford,  108  HI.  16;  Jackson  ▼.  Lynch,  129 
ni.  72,  21  N.  E.  580,  22  N.  E.  246;  Lender  v.  ColdweU,  4  Kan.  339; 
Baxter  v.  Child,  39  Me.  110;  Linnell  v.  Lyford,  72  Me.  280;  Batty 
V.  Snook,  5  Mich.  231;  State  Bank  v.  Mathews,  45  Neb.  659,  50 
Am.  St.  Bep.  666,  63  N.  W.  930;  Vliet  v.  Young,  34  N.  J.  Eq.  15; 
Henry  v.  Davis,  7  Johns.  Ch.  40;  Boston  v.  Jones,  122  N.  C.  535. 
29  S.  E.  951;  Johnston  v.  Gray,  16  Serg.  A  B.  361,  16  Am.  Dec  577; 
Walling  T.  Aiken,  McMull.  Eq.  1;  Cherry  v.  Bowen,  4  Sneed,  415; 
Dennis  v.  Moses,  18  Wash.  537,  62  Pac.  333,  40  L.  B.  A.  302;  Pengh 
V.  Davis,  96  U.  S.  332,  24  L.  ed.  775;  Samuel  t.  Jarrab  Timber  etc 
Corporation,  [1904]  App.  Cas.  323. 

Likewise  where  a  deed,  absolute  in  form,  is  in  fact  a  mortgage 
the  grantor's  equity  of  redemption  cannot  be  waived  by  a  coa- 
temporaneons  contract  between  the  grantor  and  grantee  that  the 
deed  shall  become  absolute  and  irredeemable  upon  the  failure  of  the 
grantee  to  pay  the  debt  for  which  the  deed  was  given  as  aecnrity 
upon  the  day  fixed  for  such  payment:  Hodgkins  t.  Wright,  127  CaL 
688,  60  Pac.  431;  Johnson  v.  Prosperity  Loan  ft  B.  Assn.,  94  HI 
App.  260;  Beniy  v.  CuUen,  159  Mo.  322,  60  S.  W.  126;  David  City 
etc.  Bank  v.  Sargent,  65  Neb.  594,  91  N.  W.  695,  59  L.  B.  A.  296; 
Youle  V.  Bichards,  1  N.  J.  Eq.  534,  23  Am.  Dee.  722;  Ehert  ▼.  Chap- 
man, 8  Baxt.  27;  Jefferies  v.  Hartel  (Tex.  Civ.  App.),  51  8.  W.  653. 

The  reason  for  the  general  rules  stated  above  was  placed  by  the 
court  in  Eerr  v.  Gilmore,  6  Watts,  405,  upon  the  joyful  optimisB 
of  a  borrower  in  respect  to  his  ability  to  repay  at  the  appointed 
time,  the  court  saying:  '1  repeat  that  almost  every  person  who 
borrows  feels  a  hope,  however  unfounded,  that  he  wiB,  with  the 
aid  of  a  little  money,  be  able  to  retrieve  his  affairs  and  repay  at 
a  precise  time.    The  advantage  taken  of  those  in  distress,  and  who 
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are  under  this  infatuation  indneed  eonrts  and  legifllatnres  to  inter- 
fere; and  long  and  nniform  experience  has  sanotioned  the  interfer- 
ence, and  established  the  law  as  above  stated;  so  that  it  has  be- 
come impossible  to  draw  any  conveyance,  nay,  to  make  any  contract 
by  which  property  shall  be  redeemable  for  a  certain  period,  and 
eease  to  be  so  after  that  period  has  elapsed." 

And  in  a  well-considered  case  in  Missouri,  that  of  Beilly  ▼.  Cul- 
len,  159  Mo.  322,  60  S.  W.  126,  the  court  said:  ''When  we  read  the 
deed  and  t^e  defeasance  together,  and  reach  the  conclusion,  as  we 
mnst,  that  they  constitute  only  a  mortgage  for  the  security  of  the 
indebtedness  named,  then  the  maxim  applies  in  full  force,  'Once  a 
mortgage  always  a  mortgage,'  and  the  right  of  the  mortgagor  is 
never  extinguished  until  by  regular  foreclosure  and  sale.  And  this 
is  the  law,  no  matter  if  the  parties  both  intended  otherwise.  It  is 
a  condition  that  arises,  not  by  contract,  but  by  operation  of  law, 
and  often  in  spite  of  contract.  The  eminent  commentator  first  above 
quoted  [Chancellor  Kent]  says:  In  ascending  to  the  view  of  a 
mortgage  in  the  contemplation  of  a  court  of  equity,  we  leave  all 
these  technical  scruples  and  diificulties  behind  us.  Not  only  the 
original  severity  of  the  common  law,  treating  the  mortgagor's  in- 
terest as  resting  upon  the  exact  performance  of  a  condition,  and 
holding  the  forfeiture  or  breach  of  a  condition  to  be  absolute  by 
nonpayment  or  tender  at  the  day,  is  entirely  relaxed,  but  the  nar- 
row and  precarious  character  of  the  mortgagor  at  law  is  changed 
under  the  enlarged  and  more  liberal  jurisdiction  of  the  courts  of 

equity The  equity  of  redemption  grew  in  time  to  be  such  a 

favorite^  with  the  courts  of  equity,  and  was  so  highly  cherished  and 
protected,  that  it  became  a  maxim  that,  "Once  a  mortgage  always  a 
nftortgage."  •  •  •  .  The  equity  doctrine  is  that  the  mortgage  is  a  mere 
security  for  the  debt,  and  only  a  chattel  interest,  and  that  until  a 
decree  of  foreclosure,  the  mortgagor  continues  the  real  owner  of 
the  land':  4  Kent's  Commentaries,  *158,  159.  Another  learned  text- 
writer  expresses  it  thus:  'So  fully  recognized  and  protected  are  the 
equitable  rights  of  the  mortgagor,  that  he  is  relieved  from  his 
own  express  agreement  that  upon  failure  to  pay  the  mortgage  debt 
at  the  time  stipulated  his  estate  shall  be  forfeited,  such  agreements 

being  held  utterly  void  in  equity It  matters  not  how  strongly 

the  parties  may  express  their  agreement  that  there  shall  be  no 
redemption,  the  intent  being  contrary  to  the  rules  of  equity,  it 
eannot  be  carried  into  effect':  2  Jones  on  Mortgages,  sec.  1039." 

In  a  comparatively  recent  case  in  the  house  of  lords  (Samuel  v. 
Jarrah  Timber  etc.  Corporation,  [1904]  App.  Cas.  323),  although 
the  rule  refusing  to  allow  a  mortgagee  at  the  time  of  the  loan  to 
enter  into  a  contract  for  the  purchase  of  the  property  was  ad- 
hered to  on  the  ground  of  authority,  still  the  learned  judges  ex- 
pressed strong  opinions  in  favor  of  its  modification.  Thus,  in  re- 
ferring to  the  rule.  Lord  Macnaghten  said:  "This  lattet  rule,  I  think, 
is  founded  on  sentiment  rather  than  on  principle.  It  seems  to 
have  had  its  origin  in  the  desire  of  the  court  of  chancery  to  protect 
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•nbftrrasMd  laad  owners  from  iBposition  and  oppression.  And  it 
was  inTonted,  I  skonld  suppose,  in  order  to  obviate  tlw  neeeasitj  of 
inqniij  and  inTestlgation  in  eases  where  sospieion  maj  be  probable 
and  i»'Oof  diffienlt.  I  gather  from  some  general  obeervationa  made 
bj  Lord  Hardwieke  in  MeUor  t.  Lees,  [(1742),  2  Atk.  494],  thnt  he 
would  have  been  disposed  to  eonflne  the  mle  to  eases  in  which  the 
eonrt  finds  or  suspects  'a  design  to  wrest  the  estate  frandnlently 
out  of  the  hands  of  the  mortgagor,'  and  to  eases  of  'common  raort- 
gage'-Tthat  is,  as  I  understand  it,  mortgage  of  land  bj  deed.  It 
will  be  obserred  that  in  the  later  ease  of  Toomes  ▼.  Ck>nset  [(1745),  t 
Atk«  261],  whieh  is  often  referred  to  for  a  stntement  of  the  rule, 
his  lordship  speaks  only  of  %  deed  of  mortgage';  an  instrument 
whieh  perhaps  rather  lends  itself  to  imposition — ^for  no  one,  I  am 
sure,  b/  the  light  of  nature  ever  understood  an  English  mortgage 
of  real  estate. 

'^  Vernon  y.  Bethell  [(1761),  2  Eden,  113],  however,  Northing- 
ton,  lu  C.  (then  Lord  Henley),  laid  down  the  law  broadly  in  the 
following  terms:  This  court,  as  a  court  of  eonseienee,  is  very  jeal- 
ous of  persons  taking  securities  for  a  loan  and  converting  such 
securities  into  purchases.  And  therefore  I  take  it  to  be  an  estab- 
lished rule  that  a  mortgagee  can  never  provide  at  the  time  of 
making  the  loan  for  any  event  or  condition  on  which  the  equity  of 
redemption  shall  be  discharged  and  the  conveyance  absolute.  And 
there  is  great  reason  and  justice  in  this  rule,  for  necessitous  men 
are  not,  truly  speaking,  free  men,  but  to  answer  a  present  exigency 
will  submit  to  any  terms  that  the  crafty  may  impose  upon  theuL* 

"This  doctrine,  described  by  Lord  Henley  as  an  established  rule 
nearly  one  hundred  and  fifty  years  ago,  has  never,  so  far  as  I  can 
discover,  been  departed  from  since  or  questioned  in  any  reported 
case.  It  is,  I  believe,  universally  accepted  by  text-writers  of  au- 
thority. Speaking  for  myself,  I  should  not  be  sony  if  your  lord- 
ships could  see  your  way  to  modify  it  so  as  to  prevent  its  being 
used  as  a  means  of  evading  a  fair  bargain  come  to  between  per- 
sons dealing  at  arm's-length  and  negotiating  on  equal  terms.  The 
directors  of  a  trading  company  in  search  of  financial  assistance  are 
certainly  in  a  very  different  position  from  that  of  an  impecunious 
land  owner  in  the  toils  of  a  crafty  money-lender.  At  the  same 
time  I  quite  feel  the  difficulty  of  interfering  with  any  rule  that  has 
prevailed  so  long,  and  I  am  not  prepared  to  differ  from  the  conclu- 
sion at  which  the  court  of  appeal  has  arrived." 

The  same  reluctance  at  following  the  rule  laid  down  by  the  au- 
thorities was  expressed  by  the  lord  chancellor  and  Lord  Lindley  in 
their  judgments  in  the  case. 

In  accordance  with  the  general  rule  an  agreement  aeeompanying  a 
deed  absolute  on  its  face  but  in  fact  a  mortgage,  restricting  the 
right  to  redeem  to  one  year,  was  held  void  in  Youle  t.  Biehards, 
1  N.  J.  Eq.  534,  23  Am.  Dec.  722,  the  court  saying:  "The  principle 
is  well  settled  that  all  such  instructions  are  void.  Whenever  it  can 
be  clearly  shown  to  be  the  intention  of  the  parties  that  real  sstate, 
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when  eonyeyed,  shall  he  suhject  to  redemption,  it  is  considered  as 
a  mere  security;  and  the  right  of  redemption  cannot  he  confined  to  a 
limited  time,  or  to  a  particnlar  class  of  persons.  In  Kilvington  ▼. 
Gkirdner,  1  Yem.  192  [prohahly  intended  for  Howard  ▼.  Harris,  re- 
ported at  the  place  cited],  it  was  decreed  that  although  the  condi- 
tion of  the  mortgage  was  to  redeem  dnring  the  life  of  the  mortgagor, 
the  heir  might  redeem  notwithstanding.  In  Clench  y.  Witherly,  Gas. 
Temp.  Finch,  376,  there  was  a  surrender  of  a  copyhold  estate  to  the 
use  of  A  B,  without  any  condition  expressed  in  it,  hut  a  judgment 
was  given  at  this  same  time  as  a  further  security;  and  it  was  agreed 
by  a  note  in  writing  that  if  the  mortgagor  should,  within  a  twelve- 
month, pay  hack  the  consideration  money  of  the  surrender,  he  would 
yield  up  the  copyhold,  and  acknowledge  satisfaction  on  the  judg- 
ment. The  court  considered  the  surrender  and  judgment  as  securi- 
ties only  for  the  repayment  of  the  money,  and  decreed  a  redemp- 
tion sixteen  years  after  the  twelve  months  had  expired.  'Once  a 
mortgage  and  always  a  mortgage'  is  an  ancient  equity  maxim  of 
approved  policy  and  wisdom.  There  would  have  been  without  it  a 
door  open  for  the  imposition  of  every  kind  of  restraint  on  the 
equity  of  redemption,  and  thereby  the  borrower,  through  necessity, 
would  have  been  driven  to  embrace  any  terms,  however  unequal  or 
cruel;  which  would  have  tended  greatly  to  the  furtherance  of  usury, 
and  the  conversion  of  the  equitable  jurisdiction  of  the  court  into 
an  engine  of  fraud  and  oppression.  In  the  chancery  of  New  York, 
it  was  held  that  every  contract  for  the  security  of  a  debt  by  the 
conveyance  of  real  estate  is  a  mortgage;  and  all  agreements  of  the 
parties  tending  to  alter,  in  any  subsequent  event,  the  original  nature 
of  the  mortgage,  and  prevent  the  equity  of  redemption,  is  void.  If 
the  conveyance  is  a  mortgage  in  the  beginning,  the  right  of  redemp- 
tion is  one  independent  incident,  and  cannot  be  restrained  or  clogged 
by  agreements:  Henry  v.  Davis,  7  Johns.  Ch.  42.  Such  an  agree- 
ment, says  Fonblanque,  would  be  contrary  to  natural  justice  in  the 
creation  of  it,  and  prove  a  general  mischief,  because  every  lender 
w^ould,  by  this  method,  make  himself  chancellor  in  his  own  case,  and 
prevent  the  judgment  of  the  court:  2  Fonbl.  259.  See,  also.  Fry  v. 
Porter,  1  Gh.  Gas.  141;  James  v.  Oades,  2  Vern.  402;  Seton  y.  Slade, 
7  Yes.  273;  and  1  Powell  on  Mortgages,  116  et  seq." 

Andr  an  agreement  in  a  mortgage  restricting  the  right  of  redemp- 
tion to  the  mortgagor  personally  is  not  enforceable  in  a  court  of 
equity:  Johnston  v.  Gray,  16  Serg.  ft  B.  361,  16  Am.  Dec.  577.  An 
agreement  that  the  mortgage  be  redeemable  upon  payment  of  the 
mortgage  debt  at  a  certain  day,  but  if  the  money  be  not  then  paid, 
the  estate  shall  become  absolute  in  the  mortgagee  upon  the  payment 
of  a  further  sum  to  the  mortgagor,  will  not  prevent  the  mortgagor 
from  redeeming  after  the  day  of  payment:  Price  v.  Perrie,  Freem. 
Ch.  258,  28  Eng.  Beprint,  1195.  But  an  agreement  that  the  mort- 
gagee shall  have  a  preference  of  purchasing  in  case  of  a  sale  by 
the  mortgagor  has  been  declared  to  be  valid:  Or  by  y.  Trigg,  9  Mod. 
2,  88  Eng.  Beprint,  276. 
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If  a  mortgage  ii  accompanied  hj  a  dead  executed  bj  tbc  mort- 
gagor and  giyen  to  a  third  person  to  be  deliyered  to  the  mortgagee 
in  ease  default  ehould  be  made  in  the  payment  of  the  note  when 
dne,  the  whole  transaction  is  nevertheless  regarded  as  a  mortgage, 
and  the  equitable  right  of  redemption  remains  in  full  force  not- 
withstanding the  delivery  of  the  deed:  Plummer  v.  Use,  41  Wash.  5, 
111  Am.  St.  Rep.  997,  82  Pae.  1009,  2  L.  B.  A.,  N.  a,  627.  In  the 
case  just  cited,  the  court  observed:  "Equity  regards  it  an  impossi- 
ble for  contracting  parties,  in  a  single  transaction,  by  the  execu- 
tion of  one  or  more  written  instruments,  to  create  the  relation  of 
debtor  and  creditor  or  mortgagor  and  mortgagee,  and  at  the  same 
time  to  provide  for  a  conditional  sale,  or  the  destruction  of  the  mort- 
gagor's right  to  redeem  after  default.  The  deed  having  been  a 
mortgage  in  its  inception,  appellants  are  still  possessed  of  their 
equitable  right  to  redeem,  unless  such  right  has  been  terminated 
either  by  foreclosure  or  some  subsequent  and  independent  valid  agree- 
ment between  the  parties,  neither  of  which  has  occurred." 

Of  course  where  the  circumstances  of  a  transaction  whereby  the 
grantee  of  a  deed  absolute  on  its  face  executes  a  deed  of  recoa- 
veyance,  which  is  placed  in  escrow  to  be  delivered  upon  the  payment 
of  the  consideration  for  the  original  deed,  are  not  such  as  to  consti- 
tute the  transaction  a  mortgage,  the  maxim  does  not  apply,  and  no 
right  of  redemption  exists:  Qlendenning  v.  Johnston,  33  Wis.  347. 

No  change  in  the  form  of  indebtedness  or  in  the  mode  or  time  of 
payment  will  discharge  the  mortgage:  London  etc.  Bank  v.  Band- 
mann,  120  Cal.  220,  65  Am.  St.  Bep.  179,  52  Pac.  583;  Jarboe  v. 
Shiveley,  109  Ky.  402,  95  Am.  St.  Bep.  384,  59  8.  W.  323. 

d.  Agreements  Beepectlng  Equity  of  Bedemptioii  Made  SnbBa- 
quent  to  the  Mortgage. — The  rule  is  well  settled  that  a  mortgagor 
may  sell  or  release  his  equity  of  redemption  to  the  mortgagee  by 
a  separate  and  distinct  contract  entered  into  in  good  faith  and  for 
a  good  consideration  subsequent  to  the  transaction  constituting  the 
mortgage.  An  independent  contract  of  that  nature  is  not  in  con- 
flict with  the  maxim,  "Once  a  mortgage  always  a  mortgage,**  since 
the  maxim  does  not  refer  to  future  contracts:  Stoutz  v.  Bouse,  84 
Ala.  309,  4  South.  170;  McMillan  v.  Jewett,  85  Ala.  476,  5  South. 
145;  Bazemore  v.  Mullins,  52  Ark.  207,  12  S.  W.  474;  Bradbury  v. 
Davenport,  120  Cal.  152,  52  Pae.  301;  West  v.  Beed,  55  111.  248; 
Walker's  Admx.  v.  Farmers'  Bank,  8  Houst.  258,  10  Atl.  94,  14  Atl. 
819;  Carsem  T.  HeusUs,  201  111.  208,  94  Am.  St  Bep.  160,  66  N.  E. 
283;  Wilson  v.  Carpenter,  62  Ind.  495;  Scholl  v.  Hopper  (Ky.),  119 
S.  W.  770;  Hicks  v.  Hicks,  5  GiU  A  J.  75;  Hinkley  v.  Wheel- 
wright, 29  Md.  341;  Trull  v.  Skinner,  17  Pick.  213;  Batty  v.  Snook. 
5  Mich.  231;  Wilson  v.  Y&nstone,  112  Mo.  315,  20  S.  W.  612;  Stall 
V.  Jones,  47  Neb.  706,  66  N.  W.  653;  Bemsen  v.  Hay,  2  Edw.  Ch. 
535;  Barnes  v.  Brown,  71  N.  C.  507;  Wells  v.  Geyer,  12  N.  D.  316, 
96  N.  W.  289;  Froidevaux  v.  Jordon,  64  W.  Ya.  388,  ante,  p.  dll, 
62  S.  £.  686;  Peugh  v.  Davis,  96  U.  S.  332,  24  L.  ed.  775. 
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But  any  eontraet  between  the  mortgagor  and  mortgagee  by  which 
the  former  sells  or  releases  the  equity  of  redemption  to  the  latter 
is  viewed  suspiciously  and  carefully  scrutinized  in  a  court  of  equity: 
Hitchcock's  Heirs  y.  United  States  Bank,  7  Ala.  386;  Pritchard  v» 
Elton,  38  Conn.  434;  Gassen  y.  Heustis,  201  Bl.  208,  94  Am.  St. 
R«p.  160,  66  N.  E.  283;  Linnell  ▼.  Lyford,  72  Me.  280;  Sheckell  y. 
Hopkins,  2  Md.  Gh.  89;  McNeea  ▼.  Swaney,  50  Mo.  388;  Odell  ▼» 
Montross,  68  N.  T.  499;  Wagg  ▼.  Herbert,  19  Okl.  525,  92  Pac.  250; 
Hyndman  v.  Hyndman,  19  Vt.  9,  46  Am.  Dec.  171. 

In  Shelton  v.  Hampton,  28  N.  C.  216,  the  court  said:  "It  is  a 
rule  in  equity  not  to  allow  the  mortgagee  to  enter  into  a  contract 
with  the  mortgagor,  at  the  time  of  the  loan,  for  the  absolute  pur- 
chase of  the  estates  for  a  specific  sum,  in  case  of  default  made  in 
the  payment  of  the  mortgage  money  at  the  appointed  time;  justly 
considering,  it  would  throw  open  a  wide  door  to  oppression,  and  en- 
able the  creditor  to  drive  an  inequitable  and  hard  bargain  with  the 
debtor,  who  is  rarely  prepared  to  discharge  his  debt  at  the  specified 
time.  But  even  in  equity,  the  mortgagee  at  a  subsequent  time  may 
purchase  the  equity  of  redemption,  as  well  as  a  stranger,  for  then 
the  mortgagor  is  not  so  much  in  his  power,  as  he  may  himself  re- 
deem the  mortgage,  or  sell  the  estates  mortgaged  to  another  per- 
son,  and  raise  the  money  and  discharge  the  mortgage:  Coote  on 
Mortgages,  27;  2  Freem.  258;  1  Vern.  488.  And  a  subsequent  con- 
tract of  sale  by  the  mortgagor  to  the  mortgagee  of  the  property  in 
mortgage,  if  bona  fide,  is  good  at  law  against  a  creditor  of  the 
mortgagor:  King  ▼.  Gantrel,  4  Ired.  251.  An  additional  sum  of 
money  is  not  necessary  to  be  given,  to  make  the  sale  bona  fide;  the 
price  of  the  property  may  have  fallen,  and  the  mortgagor  discharges 
his  person  from  the  arrest  of  his  creditor  on  the  mortgage  debt. 
The  substance  is,  whether  the  bargain .  was  fairly  for  a  sale  at  a 
just  and  reasonable  value  of  the  property;  and  the  question  of  mala 
fides  or  bona  fides  was  fairly  left  to  the  jury  in  this  case." 

The  rule  on  this  phase  of  the  subject  was  clearly  set  forth  by  the 
court  in  Walker's  Admz.  v.  Farmers'  Bank,  8  Hbust.  258,  14  Atl. 
819,  the  court  saying:  "It  is  also  an  established  doctrine  that  an 
equity  of  redemption  is  inseparably  connected  with  a  mortgage;  that 
is  to  say,  so  long  as  the  instrument  is  one  of  security,  the  borrower 
has,  in  a  court  of  equity,  a  right  to  redeem  the  property  upon  pay- 
ment of  the  loan.  This  right  cannot  be  waived  or  abandoned  by  any 
stipulation  of  the  parties  made  at  the  time,  even  if  embodied  in  the 
mortgage.  This  is  a  doctrine  from  which  a  court  of  equity  never 
deviates.  Its  maintenance  is  deemed  essential  to  the  protection  of 
the  debtor,  who,  under  pressing  necessities,  will  often  submit  to 
ruinous  conditions,  expecting  or  hoping  to  be  able  to  repay  the  loan 
at  its  maturity,  and  thus  prevent  the  conditions  from  being  enforced 
and  the  property  sacrificed.  This  doctrine  has  found  appropriate 
expression  in  the  maxim,  'Once  a  mortgage  always  a  mortgage.'  But,, 
nevertheless,  a  subsequent  release  of  the  equity  of  redemption  may 
undoubtedly   be   made    to   the   mortgagee.    'There   is   nothing   in   the 
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policy  of  the  law  which  forbids  the  transfer  to  him  of  the  debtor^ 
interest.  The  transaction  will,  however,  be  eloaelj  serutinised,  ss 
as  to  prevent  any  oppression  of  the  debtor.  Espeeiallj  is  this  aeeet- 
sary  when  the  creditor  has  shown  himself  ready  and  skillful  to  take 
advantage  of  the  necessities  of  the  borrower.  A  release  to  the 
mortgagee  will  not  be  inferred  from  equivocal  eircumataneee  asd 
loose  expressions.  It  most  appear  by  a  writing  importing  in  terns 
a  transfer  of  the  mortgagor's  interest,  or  such  facts  must  be  shows 
as  will  operate  to  estop  him  from  asserting  any  interest  in  the  prem- 
ises. The  release  must  also  be  for  an  adequate  consideration;  that 
is  to  say,  it  must  be  for  a  consideration  which  would  be  deemed  rea- 
sonable if  the  transaction  were  between  other  parties  dealing  ia 
similar  property  in  its  vicinity.  Any  marked  underraJuatioa  of  the 
property  in  the  price  paid  will  vitiate  the  proceeding*:  Peugh  v. 
Davis,  96  U.  S.  332,  24  L.  ed.  775.  This  rule  respecting  the  Uaai- 
fer  of  the  mortgagor's  interest  to  his  mortgagee  is  generally  adopted 
in  this  country  as  woU  as  in  England,  as  is  shown  by  a  multitude 
of  authorities  which  it  is  now  unnecessary  to  cite.  But  although 
courts  of  equity,  in  tae  application  of  this  rule,  recognize  that  the 
relation  of  mortgagor  and  mortgagee  affords  the  opportunity,  as  well 
as  the  means,  to  the  latter  to  oppress  the  former,  yet  they  will  lot 
presume  inequitable  conduct  or  unconscientious  advantage  when 
the  circumstances  attending  the  transaction  furniah  no  evidenee  of 
the  actual  existence  of  either.  They  recognize  that,  in  many  in- 
stances, the  mortgagor  may  derive  great  advantage  from  the  tiani- 
fer  of  his  interest  in  the  mortgaged  property  to  the  mortgagee.  Ac- 
cordingly, while  taking  due  care  to  protect  the  mortgagor  from  op- 
pression, they  still  avoid  depriving  him  of  possible  benefit  by  re- 
fraining from  such  stringent  application  of  the  rule  as  would  ges- 
erally  deter  mortgagees  from  purchasing  such  interest:  Rassell  t. 
Southard,  12  How.  154,  13  L.  ed.  934;  Knight  v.  Majoribanks,  2 
Macn.  k  G.  14." 

The  subject  of  contracts  between  a  mortgagor  and  mortgagee  re- 
specting the  waiver  or  release  of  the  equity  of  redemption  was  coa- 
sidered  in  the  monographic  note  attached  to  Bradbury  ▼.  Davenport, 
55  Am.  St.  Bep.  100;  while  the  merger  of  estates  including  mort- 
gages was  elaborately  discussed  in  the  note  to  Forthman  v.  Deters, 
99  Am.  St.  Bep.  152,  160. 
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VICKEES  V.  KANAWHA  AND  WEST  VIEGINIA  BAIL- 

BOAD  COMPANY. 

[64  W.  Va.  474,  63  S.  E.  367.] 

MASTEB  AND  SEBVANT— LiabUity  for  Acts  of  Independent 
Contractor. — The  general  rule,  subject  to  exceptions,  is  that  where 
one  has  contracted  with  a  competent  and  lit  person  exercising  an 
Independent  employment  to  do  a  piece  of  work  not  in  itself  unlaw- 
ful, or  of  such  a  nature  that  it  is  likely  to  become  a  nuisance,  or 
to  subject  third  persons  to  unusual  danger,  according  to  the  contrac- 
tor's own  methods,  and  without  being  subject  to  control  except  as 
to  results  of  his  work,  will  not  be  answerable  for  the  wrongs  of 
snch  contractor,  his  subcontractors,  or  his  servants,  committed  in 
the  prosecution  of  such  work.     (pp.  931,  932.) 

MASTEB  AND  SEBVANT— Safe  Place  to  Work.— But  with 
Respect  to  Bailroads,  the  nonassignable  duty  of  the  master  to  pro- 
vide its  servant  a  reasonably  safe  place  to  work  extends  to  the  en- 
tire track  over  which  the  servant  is  required  to  ]paas  in  the  dis- 
charge of  his  duties,  and  this  is  a  positive  duty,  which,  although  in- 
trusted to  an  independent  contractor,  will  not  absolve  it  from 
liability  for  the  nonperformance  thereof,     (p.  932.) 

BAILBOAD — ^Liability  to  Employes  for  Acts  of  Oontractor. 
Where  one  is  employed  by  a  railroad  company  as  an  independent 
contractor  to  do  certain  work  in  the  construction  of  its  roadbed,  in 
all  matters  incident  to  the  use  of  its  tracks  permitted  by  such  com- 
pany, the  contractor  and  his  workmen  represent  the  will  of  the 
company,  and  its  responsibility  remains,     (p.  932.) 

BAILBOAD— Liability  to  Employes  for  Acts  of  Oontractor. 
Although  a  railroad  company  employ  a  competent  independent  con- 
tractor to  do  certain  work,  and  in  the  execution  of  his  contract 
permits  him  to  suspend  over  its  tracks .  guy-ropes,  the  effect  of  such 
contract,  with  respect  to  such  ropes,  is  simply  to  delegate  to  such 
independent  contractor  performance  of  the  nonassignable  duty  of 
flneh  company  to  maintain  a  reasonably  safe  place  for  its  servants 
to  work,  rendering  it  liable  for  his  negligent  performance  thereof. 
(pp.  932,  933.) 

BAIIiBOAD— Liability  to  Emj^oy^s  for  Negligence  of  Con- 
tractor.— Where  a  railroad  company  has  permitted  the  erection  of 
ipiy-ropes  over  its  tracks  by  an  independent  contractor  employed  to 
perform  a  part  of  the  work  of  constructing  its  roadbed,  it  will, 
nevertheless,  be  rendered  liable  for  any  negligence  on  the  part  of 
such  independent  contractor  in  relation  to  such  guy-ropes,  whether 
competent  or  not,  although  it  may  not  have  had  actual  notice  of 
such  negligence  in  time  to  have  avoided  injury  to  its  servant  re- 
sulting therefrom.  In  such  cases  the  law  requires  inspection  and 
tests  adequate  to  avoid  the  dangers,     (p.  936.) 

BAILBOAD — ^Liability  to  Employes  for  Negligence  of  Oon- 
tractor.— Where  a  railroad  company  intrusts  performance  of  any 
of  its  positive  duties  to  its  servants  to  an  independent  contractor, 
his  relationship  to  the  defendant  becomes  that  of  vice-principal,  and 
his  negligent  performance  of  those  duties  becomes  notice  to  his  prin- 
cipal, rendering  it  liable  for  injuries  to  its  servants  resulting  there- 
from,   (p.  938.) 

(Syllabi  by  the  eonrt.) 

Wertz  &  Van  Fleet,  for  the  plaintiflf  in  error. 

Chilton,  McCorkle  &  Chilton,  for  the  defendant  in  error. 
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*""*  MILLER,  J.  This  case  is  a  companion  of  Newhoose 
V.  Kanawha  etc.  R.  Co.,  62  W.  Va.  562,  59  S.  E.  107L  In 
that  case,  as  in  this,  the  court  below  sustained  the  motion  of 
the  defendant  to  strike  out  the  plaintiff's  evidence  and  direct 
a  verdict  for  the  defendant.  We  reversed  the  judgment 
below  in  the  Newhouse  case,  being  of  opinion  that  the  evi- 
dence made  such  a  prima  facie  case  of  negligence  as  entitled 
the  plaintiff  to  have  the  same  submitted  to  the  jury.  Sinee 
that  decision,  but  pending  a  petition  here  for  a  rehearizigi 
this  case  was  tried  and  determined  in  favor  of  the  defendant, 
as  stated. 

The  plaintiff,  an  infant,  was  employed  by  defendant,  along 
with  Newhouse  and  others,  as  a  day  laborer,  in  building  a 
railroad  from  Charleston  by  the  way  of  Elk  river  and  Bine 
creek  to  a  point  on  said  creek.  The  road  was  not  completed, 
but  some  trains  were  being  run  while  the  work  of  oonstroe- 
tion  was  still  going  on.  The  plaintiff,  by  arrangement  witk 
the  company,  was  with  the  other  laborers  carried  to  and  frozD 
his  place  of  employment  along  the  road,  and  to  and  from  his 
boarding  place,  on  the  work  train  of  the  defendant,  consisting 
of  an  engine  and  a  flat  car.  At  a  point  near  the  defendant's 
track  on  Blue  creek  was  a  stone  quarry,  and  where,  by  per- 
mission of  the  company,  a  derrick  used  in  loading  "•'''•  stone 
had  been  erected  by  one  TuUy,  an  independent  contractor. 
The  derrick  was  supported  by  four  guy-ropes,  two  of  which 
were  stretched  across  and  made  fast  on  the  opposite  side  of 
defendant's  track.  May  23,  1906,  the  day  of  the  accident, 
at  3  o'clock  P.  M.,  the  work  train,  on  which  plaintiff  was  a 
passenger,  on  its  outward  trip  passed  safely  under  these  gay- 
ropes,  as  it  had  been  doing  daily  for  two  or  three  months: 
being  delayed  at  that  point,  not,  as  shown  in  the  Newhoose 
case,  by  the  sagging  of  the  guy-ropes  over  the  track,  but  ^y 
the  act  of  some  workmen  employed  there  in  dragging  a  rope 
across  the  track.  On  the  return  trip  that  day,  however,  be- 
tween 5  and  6  o'clock  in  the  evening,  in  attempting  to  pass 
under  the  ropes  the  cab  of  the  engine  caught  the  first  of  the 
ropes,  dragging  the  other  down  and  causing  it  to  sweep  aeross 
the  flat  car  being  pushed  by  the  engine,  and  to  drag  tiie 
plaintiff  off  between  the  car  and  the  engine,  the  engine  pass- 
ing over  both  legs,  mashing  them,  and  resulting  in  their 
amputation — one  at  the  knee  joint,  and  the  other  between  tint 
knee  and  ankle.  It  was  proven  at  the  trial  that  on  the  day 
of  the  injury  the  derrick  was  being  dismantled;  that  a  ear 
for  removing  it  had  been  set  there  for  that  purpose,  and 
that  some  thirty  minutes  before  the  work  train  reached  tiiat 
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point  on  its  return  trip  these  gny-ropes  across  the  track  had 
been  loosened  by  some  men  employed  by  Tnlly^  the  con- 
tractor, causing  them  to  sag,  resulting  in  the  injury  to  the 
plaintiff,  and  for  which  this  action  is  brought. 

It  did  not  appear  in  the  Newhouse  case  that  the  derrick  in 
question  belonged  to  TuUy,  and  had  been  employed  by  him 
as  an  independent  contractor,  and,  as  now  appears  in  this 
case,  that  the  accident,  resulting  in  the  injuries  to  plaintiff, 
was  directly  traceable  to  the  negligence  of  Tully,  or  his  em- 
ploy&,  in  loosing  the  guy-ropes  and  allowing  them  to  sag, 
and  to  remain  in  that  condition,  as  stated,  when  encountered 
by  the  work  train. 

The  general  rule,  relating  to  master  and  servant,  requiring 
evidence  of  some  affirmative  acts  of  negligence  of  the  master, 
either  of  omission  or  commission,  pertaining  to  his  duties  to 
bis  servant,  in  order  to  render  him  liable  to  the  servant  for 
injuries  sustained,  was  thought,  in  the  Newhouse  case,  to  be 
satisfied  by  the  evidence  tending  to  show  the  sagging  of  the 
Cnny-ropes,  and  notice  thereof  to  the  defendant  on  the  out- 
ward ^''^  trip,  which,  until  explained  by  defendant  consistent 
with  the  exercise  of  due  care,  entitled  the  plaintiff  to  a  sub- 
mission of  his  case  to  the  jury. 

In  the  Newhouse  case  the  defendant  relied  on  the  want  of 
evidence  to  show  negligence  of  the  defendant.  In  the  present 
ease  negligence  is  not  only  shown,  but  admitted.  But  the  de- 
fendant relies  on  the  proposition  that  the  negligence  being 
primarily  that  of  Tully,  an  independent  contractor,  or  his 
employ^  its  whole  duty  to  the  plaintiff  to  provide  him  with 
a  reasonably  safe  place  to  work  was  discharged  when  it  em- 
ployed TuUy,  a  competent  person,  and  permitted  him  to 
suspend  the  guy-ropes  in  question  over  its  track,  and,  as 
oounsel  for  defendant  say  in  their  brief,  we  are  brought  face 
to  face  with  the  question.  What  is  the  duty  of  a  railroad 
company  under  the  circumstances  of  this  caset 

The  general  rule  with  respect  to  the  liability  of  the  owner 
for  the  acts  of  an  independent  contractor,  as  stated  in  1 
Thompson  on  Negligence,  section  621,  is  ''that  one  who  has 
oontracted  with  a  competent  and  fit  person  exercising  an 
independent  employment  to  do  a  piece  of  work  not  in  itself 
unlawful,  or  of  such  a  nature  that  it  is  likely  to  become  a 
Quisance,  or  to  subject  third  persons  to  unusual  danger,  ac- 
K>rding  to  the  contractor's  own  methods,  and  without  being 
rob ject  to  control  except  as  to  results  of  his  work,  and  subject 
to  other  qualifications  hereafter  stated,  will  not  be  answerable 
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for  the  wrong;s  of  such  contractor,  his  subcontractora  or  his 
servants,  committed  in  the  prosecution  of  such  work." 

The  general  rule,  stated  in  the  Newhouse  case,  is  that  ooe 
of  the  nonassignable  duties  of  a  master  is  to  pitivide  his 
servant  a  reasonably  safe  place  to  work,  this  rule  with  re- 
spect to  railroads,  extending  to  the  entire  track  over  which 
the  servant  is  required  to  pass  in  the  discharge  of  his  duties. 
And  with  respect  to  railroads  this  is  a  positive  duty,  whidu 
although  intrusted  to  an  independent  contractor,  will  net 
absolve  it  from  liability  for  nonperformance :  1  Thompson  oa 
Negligence,  sees.  646-665 ;  McCafferty  v.  Spuyten  Duy vile  etc 
R.  Co.,  61  N.  Y.  178,  19  Am.  Rep.  267;  Ryder  v.  Thomas, 
13  Hun  (N.  Y.),296. 

But  let  us  inquire  whether  Tully,  the  contractor,  stood  in 
the  relation  of  independent  contractor  with  respect  to  the 
operation  of  the  railroad  and  furnishing  the  plaintiff  a  reason- 
ably ^'^  safe  place  to  work.  Assume  that  he  had  an  inde> 
pendent  employment  to  build  abutments,  etc.,  and  permissiofa 
of  the  railroad  company  to  stretch  his  guy-ropes  across  the 
track  of  the  company,  can  it  be  said  he  thereby  extended  Us 
position  to  that  of  an  independent  contractor  with  referoice 
to  the  operation  of  the  railroad  of  the  defendants  f  We  think 
not.  He  was  employed  for  no  such  purpose.  The  permissioQ 
to  stretch  his  guy-ropes  across  the  track  undoubtedly  implied 
a  contract  on  his  part  to  securely  fasten  them,  and  to  protect 
the  defendant  and  its  servants  from  all  dangers  resulting 
from  the  breach  of  such  implied  contract;  but  this  implied 
agreement  would  certainly  not  absolve  the  defendant  from 
liability  for  injuries  to  its  servants.  In  Ortlip  v.  Philadelphis 
etc.  Traction  Co.,  198  Pa.  586,  48  Atl.  497,  it  was  held  that 
*' since  the  contract  there  involved  was  independent  only  as 
to  the  work  of  constructing  the  roadbed,  in  all  matters  ineidoit 
to  the  use  of  the  track  the  contractor  and  their  workmen 
represented  the  will  of  the  company,  and  its  resxMHisibility 
remained":  4  Thompson  on  Negligence,  sec.  4513. 

But  if  we  concede  the  independence  of  the  Tully  eontract, 
and  that  by  its  terms,  or  by  implication,  it  covered  the  dis- 
charge by  the  defendant  of  its  duty  to  plaintiff  to  maiTtfjiiw 
a  reasonably  safe  place  to  work,  the  effect  of  such  contra^ 
was  simply  to  delegate  to  Tully  performance  of  the  non- 
assignable duty  of  the  defendant,  rendering  it  liable  for  the 
negligent  performance  thereof  by  him :  4  Thompson  on  Negli- 
gence, sec.  4931,  citing,  among  other  cases,  North  Chicago  St 
R.  Co.  V.  Dudgeon,  83  111.  App.  528 ;  affirmed  184  lU.  477,  56 
N.  E.  596;  Woodman  v.  Metropolitan  R.  Co.,  149  Mass.  335. 
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21  N.  E.  482 ;  Moran  v.  Corliss  Steam  Engine  Co.,  21  R.  I. 
386,  43  Atl.  874,  45  L.  R.  A.  267;  Toledo  Brewing  Co.  ▼. 
Bosch,  101  Fed.  530,  41  C.  C.  A.  482.  See,  also,  2  Bailey  on 
l^ersonal  Injuries,  sees.  2561,  2572,  citing  Bumes  v.  Kansas 
City  etc.  R.  Co.,  129  Mo.  41,  31  S.  W.  347 ;  Trainor  v.  Phila- 
iclphia  etc.  R.  R.  Co.,  137  Pa.  148,  20  Atl.  632;  Titus  v. 
Bradford  etc.  R.  Co.,  136  Pa.  618,  20  Am,  St.  Rep.  944,  20 
AtL  517 ;  Carrico  v.  West  Virginia  Cent.  etc.  Ry.  Co.,  39  W. 
Va.  86,  19  S.  E.  571,  24  L.  R.  A.  50 ;  Jackson  v.  Norfolk  etc. 
R.  R.  Co.,  43  W.  Va.  380,  27  S.  E.  278,  31  S.  E.  258,  46  L.  R. 
A.  337,  and  McCreery's  Admx.  v.  Ohio  River  Ry.  Co.,  43  W. 
Va.  110,  27  S.  E.  327. 

In  the  North  Chicago  St.  R.  Co.  case 'this  rule  was  applied 
in  an  action  for  damage  by  a  railway  conductor  for  injuries 
'*''•  sustained  from  granite  blocks  piled  up  along  the  tracks 
by  an  independent  contractor  engaged  in  repairing  the  tracks. 
The  decision  in  this  case  is  based  in  part,  at  least,  on  the 
exception  to  the  general  rule  respecting  the  liability  of  em- 
ployer for  the  negligence  of  an  independent  contractor,  that 
when  a  corporation  is  exercising  some  chartered  privilege  or 
power  which  could  not  be  exercised  independently  of  its 
charter,  it  cannot  delegate  such  chartered  privilege  to  any- 
one. But  the  case  did  not  turn  solely  on  this  exception  to 
the  general  rule;  for  besides  this,  the  court  says:  **It  should 
not  be  forgotten,  in  addition  to  the  foregoing  rule,  that  the 
law  requires  that  the  master  shall  provide  a  reasonably  safe 
place  for  the  servant  to  work,  and,  failing  so  to  do,  is  answer- 
able  for  resulting  injuries,  unless  the  dangers  are  such  as  are 
reasonably  incident  to  his  employment,  or  of  which  the  servant 
has  equal  knowledge,  or  means  of  knowledge,  with  the  master, 
or  where  the  danger  is  imminent."  In  Toledo  Brewing  Co. 
V.  Bosch,  101  Fed.  530,  41  C.  C.  A.  482,  the  brewing  com- 
pany was  held  liable  for  injuries  sustained  by  its  servant 
from  the  negligence  of  an  independent  contractor,  employed 
to  repair  a  roof,  in  displacing  and  removing  weights  from  an 
overhead  beam  resting  on  the  roof,  while  engaged  in  repair- 
ing the  roof.  The  decision  is  predicated  upon  the  principle 
that  **a  positive  personal  duty  cannot  be  delegated  to  an 
agent  or  contractor,  and  that  the  obligation  in  such  cases  is 
to  do  the  thing  required,  and  not  merely  employ  another  to 
do  it,  and,  to  bring  a  case  within  the  rule,  it  is  sufficient  if 
the  duty  is  one  to  the  public  or  a  third  person,  and  imposed 
by  law  or  by  statute."  This  is  a  well-considered  case,  and 
reviews  many  cases;  some  of  the  same  cases  cited  by  us,  and 
among  them,  Bums  v.  Kansas  City  etc.  R.  R.  Co.,  129  Mo.  41, 
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31  S.  W.  347.  In  that  case  the  court  says:  "The  duty  of 
keeping  its  road,  track  and  yard  in  a  reasonably  safe  ocndi- 
tion  is  a  personal  duty,  which  the  master  owes  the  8er?int; 
and  it  cannot  delegate  this  duty  to  any  servant,  high  or  lov. 
nor  can  it  avoid  liability  by  letting  out  a  part  of  its  duties  as 
a  common  carrier  to  independent  contractors.  While  for 
many  purposes  this  relation  of  independent  contractors  wiE 
be  recognized,  it  cannot  be  sustained  to  shield  a  master  from 
those  positive  personal  obligations  cast  upon  hinj  by  his  rela- 
tions to  his  servant"  This  is  the  same  doctrine  applied  in 
Gulf  etc.  Ry.  Co.  v.  Delaney,  22  Tex.  Civ.  App.  -««»  427,  55 
S.  W.  538;  Jacobson  v.  Johnson,  87  Minn.  185,  91  N.  W.  465; 
Scandell  v.  Columbia*  Const.  Co.,  50  App.  Div.  512,  64  N.  T. 
Supp.  232;  Hustis  v.  Jas.  A.  Banister  Co.,  63  N.  J.  Li  465, 
43  Atl.  651 — ^all  derrick  cases. 

Two  other  propositions  are  argued  by  way  of  defense: 
First,  that  having  employed  a  competent  independent  .con- 
tractor to  perform  a  part  of  the  work  of  constructing  its 
roadbed,  and  permitted  the  erection  of  the  derrick  ropes  over 
its  track,  the  defendant  is  not  liable  for  his  negligence  with- 
out actual  notice  in  time  to  avoid  the  injuries;  and,  second, 
that  it  is  not  shown  that  defend^t  had  notice  of  the  condition 
in  which  the  guy-ropes  were  left  by  the  contractor  shortly 
before  the  accident,  and  in  time  to  have  averted  the  danger; 
and  consequently,  that  the  risk  must  be  regarded  as  one 
assumed  by  the  plaintiff^  and  for  which  defendant  cannot 
be  rendered  liable.  To  support  the  first  proposition  defend- 
ant's counsel  rely  mainly  on  the  case  of  Norfolk  &  Weston 
E.  Co.  V.  Stevens'  Admr.,  97  Va.  631,  34  S.  E.  525,  46  L.  B. 
A.  367,  where  it  was  held,  agreeably  to  the  general  rule,  but 
without  any  reference  to  the  exceptions  thereto,  that  "the 
negligence  of  a  bridge  company  as  an  independent  contractor, 
in  removing  too  soon  the  false  work  on  a  new  railroad  bridge 
which  it  had  contracted  to  substitute  for  the  old  one  without 
the  interruption  of  traffic,  in  consequence  of  which  the  nev 
bridge  falls  with  a  train,  causing  the  death  of  a  fireman,  does 
not  render  the  railroad  company  liable,  if  it  had  a  proper 
contract  with  the  bridge  company,  and  that  was  an  estab- 
lished and  reputable  concern,  largely  engaged  in  such  work 
and  having  the  confidence  of  the  business  public."  In  the 
opinion  the  court  says:  '' Absolute  safety  is  unattainable,  and 
employers  are  not  insurers.  They  are  liable  for  the  conse- 
quences, not  of  danger,  but  of  negligence,  and  the  unbending 
test  of  negligence^  in  methods,  machinery  and  appliances  in 
the  ordinary  usage  of  business.    No  man  is  held  by  law  to  a 
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higher  degree  of  skill  than  the  fair  average  of  his  profession, 
or  trade,  and  the  standard  of  due  care  is  the  conduct  of  the 
average  prudent  man.'' 

We  do  not  think  this  case  takes  into  consideration  the  well- 
recognized  exceptions  to  the  general  rule  we  have  referred 
to.  The  positive  duties  of  a  railroad  company  to  its  em- 
ployes, already  noted,  in  connection  with  citations  of  other 
eases,  cannot  be  discharged  by  the  delegation  of  those  duties 
to  others,  whether  competent  or  not.  The  Virginia  case  is 
'***  reported  in  46  L.  R.  A.  367,  with  an  editorial  note  refer- 
ring to  a  note  to  Hawver  v.  Whalen  (Ohio),  14  L.  R.  A.  832, 
citing  the  cases  with  which  it  is  in  conflict.  It  is  certainly  in 
conflict  also  with  our  own  cases,  and  the  cases  cited  from 
other  courts.  Mr.  Labatt  says  (1  Labatt,  sec.  153,  pp.  327, 
328) :  **  There  are  at  least  two  very  weighty  reasons  why 
the  theory  that  a  master  is  entitled,  as  a  matter  of  law,  to 
rely  on  the  quality  of  appliances  obtained  from  a  reputable 
manufacturer  should  be  rejected.  One  of  these  is  that  such 
a  theory  is  essentially  inconsistent  with  the  doctrine  of  non- 
delegable duties";  and  the  other  reason  given  is,  that,  ''ac- 
cording to  the  rule  adopted  by  most  of  the  authorities,  the 
servant  has  ordinarily  no  right  of  action  against  the  manu- 
facturer, and,  if  he  cannot  recover  of  his  master,  he  cannot 
recover  at  all.  Assuming  the  defect  which  caused  the  injury 
to  have  been  discoverable  by  the  exercise  of  proper  care, 
some  one  ought,  in  fairness,  to  be  held  responsible  for  its 
existence,  and  it  is  a  mere  mockery  of  justice  to  absolve  the 
master  simply  on  the  ground  that  he  was  justified  in  trusting 
the  skill  and  diligence  of  a  person,  who,  if  that  skill  and  dili- 
gence were,  as  a  matter  of  fact,  not  exercised,  is  not  liable  to 
the  servant  because  there  is  no  privity  of  contract  between 
them":  See,  also,  the  discussion  of  the  subject  of  delegation 
of  personal  duties  to  an  independent  contractor,  2  Labatt, 
sec.  558,  p.  1634.  This  writer,  criticising  the  doctrine  of 
Trainer  v.  Philadelphia  etc.  R.  R.  Co.,  137  Pa.  148,  20  Atl. 
632,  as  being  in  conflict  with  the  later  case  of  Ortlip  v.  Phila- 
delphia &  W.  C.  Traction  Co.,  198  Pa,  586,  48  Atl.  497, 
already  referred  to,  says:  "It  is  worth  observing  that,  as  the 
doctrine  of  nondelegable  duties  has  not  been  formulated  with 
much  distinctness  at  the  time  the  earlier  case  was  decided,  it 
is  extremely  probable  that  the  effect  of  such  a  conception  as 
qualifying  the  rule  with  regard  to  independent  contractors 
was  not  considered  at  all  by  the  court.  Indeed,  the  opinion 
delivered  gives  no  indication  that  this  aspect  of  the  relations 
of  the  parties  was  taken  into  account."    And,  at  page  1635, 
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Mr.  Labatt  also  atatea,  in  the  text^  the  doctrine  in  Virgiiiii, 
announced  in  the  case  referred  to;  bnt  in  a  note  says 
in  reference  to  it:  "The  court  does  not  refer  to  any  of  the 
authorities  opposed  to  its  own  conclusion,  and  contents  itself 
with  applying  the  general  rule  as  to  independent  contracton, 
without  noticing  the  possibility  '^^^  of  an  exception  to  that 
rule  in  the  case  of  absolute  duties."  In  the  Virginia  tMot 
the  accident  was  due  to  the  act  of  the  bridge  compaDy  in 
removing  the  false  work  under  the  incompleted  span,  the 
other  having  been  completed,  on  the  supposition  that  it  wb 
safe  to  do  so,  the  train  on  which  the  plaintiff  was  at  work 
passing  safely  over  the  completed  span,  but  crashing  throa?li 
the  other.  We  think  the  great  weight  of  the  modem  anthori- 
ties  require  inspection  and  tests  adequate  to  avoid  sueh 
imminent  dangers.  We  must,  therefore,  negative  the  first 
proposition. 

Did  the  defendant  have  notice  sufficient  to  charge  it  with 
the  negligence  of  the  contractor  f  This  is  the  difficult  ques- 
tion in  the  case.  It  is  true,  as  argued  by  defendant's  counsel 
that  the  master  is  not  an  insurer  of  his  servant 's  safety ;  and 
is  ''not  answerable  at  law  for  a  failure  to  avert  or  avoid  peril 
that  could  not  have  been  foreseen  by  one  in  like  circum- 
stances, and  in  the  exercise  of  such  care  as  would  be  character- 
istic of  a  prudent  person  so  situated":  1  Labatt,  sec.  142. 
Knowledge  actual  or  obtainable  by  reasonable  tests  and  in- 
spections is  required  to  charge  the  master:  1  Labatt,  cc.  10. 
11.  In  notes  2  and  3  to  section  156,  chapter  11,  Mr.  Labatt 
has  collated  a  large  number  of  cases  where  the  servant,  under 
varying  facts  and  circumstances,  was  not  allowed  a  recovery ; 
and  in  note  5  to  the  same  section  a  great  many  other  cases, 
more  or  less  difficult  of  reconciliation  with  the  former,  where 
the  servant  was  allowed  to  recover,  and  it  would  serve  no  good 
purpose  here  to  attempt  to  harmonize  these  conflicting  de- 
cisions. Many  of  them  relate  to  defects  in  machines  or  instm- 
mentalities  actually  in  use  by  the  servant,  and  not  to  the 
safety  of  the  place  of  work ;  many  to  hidden  defects. 

Assuming  that  the  guy-ropes  over  the  track  were,  and  had 
been,  securely  fastened  during  the  operation  of  the  derriek, 
and  up  to  within  a  half -hour  before  the  accident,  and  did  not 
when  thus  used  render  the  track  at  that  point  unsafe,  as  to 
which  there  is  no  evidence  to  the  contrary,  was  the  defendant 
chargeable  with  notice  of  the  dangerous  condition  in  which 
they  had  been  left  by  the  servants  of  Tully,  the  contractor, 
a  half -hour  before  the  accident  occurred,  so  as  to  render  it  lia- 
ble to  plaintiff  f    No  amount  of  inspection  prior  to  the  time 
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wlien  the  ropes  were  loosened  would  have  discovered  the 
dangerous  '***  condition  of  the  guy-ropes  a  half -hour  later. 
Had  sufficient  time  elapsed  after  the  ropes  were  loosened  to 
impute  notice f  Notice  to  a  mere  coservant  ''not  chargeable 
with  the  performance  of  the  duties  which  supervened  as  a 
result  of  the  acquisition  of  that  knowledge"  will  not  do:  1 
Labatt,  sec.  149;  but  notice  to  a  vice-principal  is  notice  to 
the  master:  1  Labatt,  sec.  150.  If  TuUy  be  treated  as  vice- 
principal,  under  an  express  or  an  implied  contract  with  de- 
fendant, to  keep  the  railroad  track  at  that  point,  as  regards 
the  derrick  and  guy-ropes,  in  safe  condition,  then  notice  to 
him,  or  his  servants  in  charge,  would  be  imputable  to  the 
defendant:  4  Thompson  on  Negligence,  sec.  4961;  2  Labatt, 
sec.  558.  Another  duty  of  the  master,  respecting  proper  in- 
spection imposed  by  some  cases,  is  ''to  keep  a  reasonably  care- 
ful watch  upon  the  various  parts  of  his  plant,  to  the  end 
that  they  might  not  unduly  imperil  the  safety  of  his  servants 
by  way  of  the  temporary  conditions  which  the  progress  of  the 
work  might  create  in  their  local  relations  to  each  other  or  to 
the  servants":  1  Labatt,  sec.  164,  and  cases  Sited  in  note  2. 
Now,  the  evidence  of  Jarrett,  the  brakeman,  and  of  Morris, 
an  employ^  of  Tully,  on  cross-examination,  though  not  quite 
so  clearly  as  might  be  desired,  tends  to  show  that  Tully  was 
personally  present,  himself  directing  the  dismantling  and  re- 
moval of  the  derrick.  Jarrett  says  Tully  was  working  his 
men  there  at  the  derrick;  Morris,  that  Tully  and  his  men 
were  dragging  this  block  and  tackle  across  the  track  at  the 
time  the  train  went  up  in  the  afternoon.  Morris  also  says 
he  did  not  know  the  guy-ropes  were  sagging  until  about  two 
minutes  before  the  train  ran  into  them. 

We  are  disposed  to  hold,  on  these  authorities,  and  this  evi- 
dence in  this  case,  that  as  to  the  maintenance  of  the  track  in 
a  reasonably  safe  condition,  at  the  point  opposite  this  derrick. 
Tally's  relation  to  defendant  was  that  of  vice-principal,  and 
that  notice  to  him  of  the  condition  in  which  he  had  left  the 
guy-ropes  must  be  imputed  to  the  defendant.  Besides,  the 
defendant  evidently  had  notice  from  the  progress  of  the  work 
of  the  contractor  to  completion,  and  by  setting  the  car  there 
to  remove  the  derrick,  that  it  was  about  to  be  taken  down, 
and  of  the  dangers  incident  thereto,  calling  for  greater  care 
and  superintendence  on  its  part.  This  rule  was  applied  in 
Rhode  Island,  in  Moran  v.  Corliss  Steam  Engine  Co.,  21  B.  I. 
386,  43  Atl.  874,  45  L.  R.  A.  267.  ^^  The  plaintiff  sustained 
his  injuries  by  coming  in  contact  with  an  electric  wire  sup- 
plying a  motor  crane,  installed  on  defendant's  premises  by 
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an  independent  contractor,  but  not  yet  tamed  over  to  defend- 
ant, the  result  either  of  defective  connection  between  the 
hauling  chain  and  motor,  insufficient  insulation,  or  by  the 
wire  on  defendant's  premises,  by  the  action  of  a  high  wind, 
coming  in  contact  with  wires  outside  its  premises  more  heavily 
charged.  The  court  says:  ''The  accidental  crossing  or  can- 
tact  of  wires  caused  by  their  sagging  or  breaking,  or  by  high 
winds  and  other  causes,  and  the  consequent  charging  of  the 
wire  carrying  a  light  current  with  a  dangerous  current  from 
a  more  heavily  charged  wire,  is,  in  our  opinion,  snffieient 
frequent  occurrence  to  have  suggested  to  defendant  the 
liability  to  accident  from  that  cause,  and  to  have  required  it 
to  take  precautions  against  injuries  to  its  employes  therel^." 
The  application  of  the  same  principle  is  further  illustrated  in 
Gulf  etc.  Ry.  Co.  v.  Delaney,  22  Tex.  Civ.  App.  427,  55  S.  W. 
538 ;  Woodman  v.  Metropolitan  B.  Co.,  149  Mass.  335,  21  N. 
E.  482,  and  other  cases  cited. 

In  our  opinion,  therefore,  the  defendant  having  permitted 
the  erection  of  this  derrick  so  near  to  its  tracks,  supported 
as  it  was  by  tBese  overhanging  guy-ropes,  was  bound,  in  the 
discharge  of  its  nondelegable  duty  to  its  servants,  to  keep  a 
watchful  supervision  over  it ;  and  that  by  the  progress  of  the 
work,  and  by  setting  the  car  there  for  the  removal  of  the 
derrick,  it  was  thereby  chargeable  with  sufficient  notice  to 
require  diligent  supervision  and  inspection,  necessary  to 
avert  the  dangers  incident  to  the  work.  Otherwise  it  could 
not  have  discharged  its  duty  to  its  servants.  These  viems 
require  a  reversal  of  the  judgment  and  awarding  the  plaintiff 
a  new  trial. 

In  his  petition  for  a  rehearing  defendant's  counsel 
challenge  the  correctness  of  the  opinion  filed.  They  say  it  is 
in  conflict  with  Sanderson  v.  Panther  Lumber  Co.,  50  W.  Va. 
42,  88  Am.  St.  Bep.  841,  40  S.  E.  368,  55  L.  B.  A.  908,  and 
that  if  it  is  intended  to  overrule  that  case  we  should  say  so. 
That  was  a  fellow-servantcy  case.  In  reference  to  the  facts 
recited,  and  the  basis  of  the  .decision,  it  is  said,  at  page  45 : 
''So  the  condition  of  the  track  cannot,  and  should  not,  have 
anything  to  do  with  the  determination  of  this  case,  especially 
as  the  plaintiff  admits  that  it  was  the  negligence  of  the 
engineer  in  reckless  management  of  the  train  and  engine, 
^^  owing  to  bad  temper,  that  caused  the  accident.  Knowl- 
edge of  the  defect  in  the  engineer's  power  to  properly  control 
his  temper  was  not  brought  home  to  defendant,  nor  the  defect 
in  the  sand-pipe  or  want  of  sand.  Hence  the  defendant  eouli 
not  be  held  liable  by  reason  of  these  things,  for  it  was  not 
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shown  that  it  was  guilty  of  negligence  with  regard  thereto." 
It  is  apparent,  therefore,  that  the  act  of  negligence  relied  on 
in  that  case,  and  on  which  the  decision  turned,  was  purely  an 
act  of  negligence  of  a  fellow-servant  in  the  operation  of  the 
road,  having  no  reference  to  the  question  of  a  safe  place  to 
work.  In  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  380, 
27  S.  E.  278,  31  S.  E.  258,  46  L.  R.  A.  337,  cited  in  the 
opinion,  Judge  Brannon,  referring  to  the  nonassignable  duties 
of  the  master,  at  page  383,  says:  ''These  duties  are  some- 
times spoken  of  as  duties  in  construction,  preparation  and 
preservation,  as  contrasted  with  mere  work  of  operation. 
For  instance,  the  construction  of  the  railroad  or  other  work, 
the  preparation  of  machineiy  and  implements  to  be  used  in 
the  business,  the  preservation  of  the  tract  or  working  place, 
or  machinery  and  appliances,  in  proper,  safe  condition,  and 
the  selection  of  proper  servants  to  work."  And  at  page  384, 
he  says:  ''You  cannot  make  the  master  liable  for  an  act  of 
mere  operation,  no  matter  by  what  servant  done.  You  can- 
not exempt  him  from  an  act  not  one  of  mere  operation,  but  of 
his  personal  duty,  though  done  by  any  servant."  The  first 
point  of  the  sfyllabus  in  that  case  is:  "The  test  whether  a 
master  is  liable  to  one  servant  for  the  negligence  of  another 
servant  is  the  character  of  a  negligent  act.  If  it  be  in  the 
doing  of  an  act  incumbent  on  the  master  as  a  duty  of  the 
master  to  the  servant,  the  master  is  liable ;  otherwise  not. ' ' 

On  the  question  of  what  is  sujfficient  notice  to  the  master 
in  the  case  of  defective  machinery,  applicable  also  to  a  safe 
place  to  work,  this  court  said,  in  Riley  v.  West  Virginia  C.  & 
P.  Ry.  Co.,  27  W.  Va.  145:  "It  may  also  be  observed  that, 
according  to  the  rules  and  principles, hereinbefore  stated  and 
discussed,  the  knowledge  of  the  unsafe  or  the  defective  con- 
dition of  the  machinery,  etc.,  mentioned  in  said  third  proposi- 
tion, if  brought  home  to  the  servant  or  middleman,  to  whom 
the  duty  of  remedying  or  repairing  such  machinery,  etc.,  has 
been  delegated,  or  if  he  by  the  use  of  due  care  and  diligence 
ought  to  have  discovered  it,  will  be  considered  notice  to  or 
knowledge  by  the  company.  What  is  notice  to  such  servant 
will  be  ^^^  treated  as  notice  to  the  company,  and  what  he 
ought  to  know,  and  might  know  by  due  care  and  diligence, 
will  be  regarded  as  known  by  the  company,  and  it  will  be  held 
accountable  in  such  case  to  the  same  extent  that  it  would  if 
it  had  the  knowledge  or  means  of  knowledge  possessed  by 
such  servant." 

The  doctrine  of  the  case  of  Norfolk  etc.  Ry.  Co.  v.  Stevens- 
Admr.,  97  Va.  631,  34  S.  E.  525,  46  L.  R.  A.  367,  is  again 
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urged  for  consideration,  and  as  propounding  the  eorreet  nde 
of  law  applicable  to  this  case.  As  we  pointed  out  in  the 
opinion,  that  ease  failed  to  recognize  the  exceptions  to  the 
general  rule  stated,  governing  this  case,  and  which  in  our 
opinion  should  have  controlled  that  case  also,  and  for  which 
it  has  been  criticised.  No  court,  so  far  as  we  have  found,  has 
approved  it,  and  it  is  opposed,  not  only  by  our  own  eases,  but 
by  many  other  decisions. 

Out  of  respect  for  the  able  counsel  for  defendant,  and  on 
account  of  the  vigor  with  which  he  has  pressed  the  subject 
upon  us,  as  well  as  our  great  desire  to  reach  proper  conclu- 
sions, we  have  carefully  reconsidered  the  opinion,  and  re- 
examined the  many  text-books  and  court  decisions  on  the  sub- 
ject, and  after  having  done  so,  we  have  come  again  to  the 
deliberate  judgment  that  we  have  announced  no  new  prin- 
ciple, nor  departed  from  the  well-be&ten  path  marked  out 
by  the  authorities  cited  and  many  others  that  might  be  cited 
in  the  support  thereof. 

Reversed  and  new  trial  awarded. 


The  Duty  of  an  Employer  to  Fumieh  Bis  SmploySe  with  a  Keaeot^ 
ably  Safe  Place  to  Work  is  an  absolute  duty  which  be  cannot  delegate 
to  an  independent  contractor:  Bernheimer  Bros.  v.  Bager,  IDS  Md. 
551,  129  Am.  St.  Rep.  453,  and  see  the  authorities  eited  in  the  erces- 
reference  note  thereto.  The  negligence  of  independent  eontraeton 
and  the  liability  therefor  are  discussed  at  length  in  the  note  to  Coying- 
ton  etc.  Bridge  Co.  v.  Steinbrock,  76  Am.  St.  Bep.  3SS. 


STOUT  V.  BALTIMORE  AND  OHIO  RAILROAD  COM- 

PANT. 

[64  W.  Va.  502,  63  S.  E.  317.] 

J0DOMENT  —  Varianoo  from  Smnmoiis  la  Kaming  Defend- 
ant.— A  judgment  of  a  justice  against  "B.  A  O.  B.  B.  Company" 
as  described  in  the  summonsi  instead  of  Baltimore  and  Ohio  Rail- 
road Company,  the  corporation  intended,  is  not  such  a  material 
variance  as  to  deprive  the  justice  of  jurisdiction  of  the  person  of 
the  corporation  intended  to  be  sued,  or  vitiate  the  judgment  against 
it.     (p.  942.) 

EXECUTION — ^Variance  from  Judgment  In  Naming  Defend- 
ant.— Describing  the  defendant  as  "B.  ft  O.  Rail  Boad  Company" 
in  an  execution  issued  by  the  justice  on  such  judgment  is  not  such 
a  material  variance  between  the  judgment  and  the  execution  as  to 
render  the  execution  void,  such  process  being  amendable  on  motion 
before  the  justice  so  as  to  make  it  conform  to  the  judgment,  (p. 
944.) 
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FOBEXGN  OOBPOBATIOK — Berrlce  of  Proeess  and  B«tiim 
Thereof. — ^For  the  purpose  of  serving  process  in  suits  against  it  in 
this  state,  a  railroad  corporation  doing  business  here,  though  chartered  bj 
another  state  or  territory,  will  be  treated  as  a  domestic  corporation, 
and  the  return  of  the  officer  need  not  show  that  the  place  of  ser- 
vice was  the  place  of  residence  of  the  person  served,     (p.  946.) 

(Syllabi  by  the  court.) 

W.  Scott,  far  the  plaintiflf  in  error. 

John  Bassel  and  Davis  &  Davis^  for  the  defendant  in  error. 

*^  MILLER,  J.  The  plaintiff  complains  of  a  judgment 
of  the  circuit  court,  pronounced  January  31,  1907,  upon  ap- 
peal, reversing  the  judgment  of  a  justice  in  his  favor,  upon 
motion  of  the  defendant  to  quash  an  execution,  and  adjudg- 
ing that  said  execution  be  quashed.  The  summons  of  the 
justice,  issued  October  19,  1906,  summoned  the  "B.  &  0.  R.  R. 
Company"  to  answer  the  complaint  of  the  plaintiff  in  a  civil 
action,  and  demanded  judgment  for  one  hundred  and  one 
dollars  and  fifty  cents.  The  return  of  the  officer  on  the  sum- 
mons was:  ''Served  the  within  writ  this  19th  day  of  October, 
1906,  by  delivering  a  copy  thereof  to  Emory  Brand,  Agt  for 
the  B.  &  0.  R.  R.  Company  at  Bryan  Station,  Harrison 
county,  W.  Va."  The  judgment  rendered  by  the  justice 
October  27,  1907,  was  that  the  "plaintiff  Daniel  Stout  re- 
cover from  the  B.  &  O.  R.  R.  Co.,  defendant,  the  sum  of  one 
hundred  and  one  dollars  and  fifty  cents,"  with  interest  and 
costs;  but  the  execution  thereon  issued  November  19,  1906, 
not  conforming  strictly  to  the  judgment,  ran  against  the  '*B. 
&  O.  Rail  Road  Company."  On  the  return  day  of  the  sum- 
mons, the  defendant,  appearing  specially  and  solely  for  that 
purpose,  moved  the  justice  to  quash  said  summons  and  return 
for  reasons  apparent  on  the  face  thereof ;  which  motion  being 
overruled,  and  the  defendant  not  further  appearing,  the 
plaintiff  proving  his  case,  judgment  in  the  form  aforesaid  was 
pronounced.  Although  attention  was  called  thereto  by  the 
special  appearance  of  the  defendant,  no  attempt  was  made  to 
correct  the  defects  in  the  summons  and  the  return  thereon. 
This  might  have  been  done  by  simple  motion:  Hopkins  v. 
Baltimore  &  0.  R.  R.  Co.,  42  W.  Va.  635,  26  S.  E.  187. 

After  the  execution  issued  the  defendant  gave  the  plaintiff 
notice  of  a  motion  to  be  made  before  the  justice  December 
3,  1906,  to  quash  the  same,  on  the  grounds:  1.  That  the  sum- 
mons upon  which  judgment  was  rendered  is  defective  and 
void,  the  defendant  being  designated  therein  by  the  initials 
of  its  name  and  not  by  its  name ;  and  2.  That  the  return  of 
said  summons  is  fatally  defective  and  void« 
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With  respect  to  the  first  grotind,  the  general  rale  is  that 
the  writ  and  declaration  should  set  forth  accurately  the  names 
of  both  parties:  Stephen  on  Pleading;  Hart  v.  Baltimore  & 
O.  R.  «>*  Co.,  6  W.  Va.  336 ;  KreU  Piano  Co.  v.  Kent,  39  W. 
Va.  294, 19  S.  E.  409.  It  is  conceded,  however,  that  misnomer 
of  plaintiff  or  defendant  may  be  corrected  by  mere  motion  of 
either  party,  either  in  the  justice's  court  or  upon  appeal  in 
the  circuit  court :  Hoffman  v.  Dickinson,  31  W.  Ya.  142,  6  S. 
E.  53;  First  Nat.  Bank  v.  Huntington  Distilling  Co.,  41  W. 
Ya.  530,  56  AnL  St.  Bep.  878,  23  S.  E.  792 ;  Weimer  v.  Rector, 
43  W.  Ya.  735,  28  S.  E.  716 ;  Code  1906,  c.  50,  sec.  2120.  And 
by  secticm  1979,  chapter  50,  Code  of  1906,  it  is  provided  that 
''in  any  case  in  which  a  defendant  shall  be  proceeded  against 
by  any  other  than  his  true  name,  it  shall  be  the  duty  of  the 
justice,  when  lus  true  name  is  ascertained,  to  amend  the  sum- 
mons by  inserting  the  same  therein,  and  thereafter  to  pro- 
ceed against  him  by  his  true  name."  But  was  the  effect  of 
the  failure  to  rightly  name  the  defendant  in  summons  or  judg- 
ment, or  to  correct  the  misnomer,  to  render  the  judgment  void 
or  voidable  t 

''It  is  a  well-established  rule,''  says  Mr.  Black,  ''that  if 
process  in  action  is  served  upon  the  person  really  intended  to 
be  sued,  although  a  wrong  name  is  given  him  in  the  writ  and 
return,  and  he  suffers  a  default,  or,  after  appearing,  omits 
to  plead  the  misnomer  in  abatement,  and  judgment  is  taken 
against  him,  he  is  concluded  thereby,  and  in  all  future  litiga- 
tion he  may  be  connected  with  the  suit  or  judgment  by  proper 
averments."  And  again  he  says:  "Process  served  on  a  man 
by  a  wrong  name  is  as  really  served  on  him  as  if  it  had  been 
served  on  him  by  his  right  name,  and  if  in  such  case  he  fails 
to  appear,  or  appearing,  fails  to  object  that  he  is  sued  by  the 
wrong  name  and  the  judgment  be  rendered  against  him  by 
such  name,  he  is  as  much  bound  by  the  judgment  as  if  it 
had  been  rendered  against  him  by  his  right  name."  And  in 
the  same  section  he  says:  "Exactly  the  same  rule  applies  in 
the  case  of  a  corporation ;  though  sued  by  the  wrong  name,  it 

is  bound,  if  duly  served But  it  is  essential  to  the 

plaintiff's  recovery  that  it  should  be  proved,  not  only  that  the 
real  person  was  sued,  but  that  he  was  duly  served  with 
process,  though  under  a  mistaken  name":  1  Black  on  Judg- 
ments, sec.  213;  Freeman  on  Judgments,  2d  ed.,  sec.  154. 
This  doctrine  is  not  in  conflict  with  Mason  v.  Farmers'  Bank, 
12  Leigh,  84,  Bank  of  Virginia  v.  Craig,  6  Leigh,  399,  ani 
Stewart  &  Palmer  v.  Thornton,  75  Va.  215,  for  in  each  of 
those  cases  the  wrong  persons  were  intended  to  be  sued 
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'^^^  and  not  the  right  persons  by  the  wrong  names.  To  say 
''that  the  defendant  having  been  sued  and  served  with  process 
by  a  wrong  name,  the  court  acquired  no  jurisdiction  of  him, 
and  could  render  no  valid  judgment  against  him,  .  •  .  .  gives 

the   name   quite   too   much   importance A   name   is 

a   means   of   identity It   is   not    the   name   that   is 

sued,  but  the  person  to  whom  it  is  applied":!  Black  on 
Judgments,  sec.  213,  supra.  In  First  Nat.  Bank  v.  Hunt- 
ington Distilling  Co.,  41  W.  Va.  530,  56  Am.  St.  Eep.  878, 
23  S.  E.  792,  the  word  "Distillery''  instead  of  the  word 
''Distilling"  was  emploj'ed  in  the  name  of  the  defendant. 
The  court  said:  ''Although  a  corporation  be  immaterial  and 
intangible  in  its  essential  part,  it  is  a  mistake  to  suppose  that 
the  exact  letten  or  syllables  of  the  name,  or  the  name  as  a 

whole,  are  the  only  means  of  identification If  some 

words  are  added  to  or  omitted  in  the  true  name  of  the  cor- 
I>oration,  this  is  not  a  fatal  variance,  if  there  be  enough  to 
distinguish  the  corporation  from  all  others,  and  to  show  that 
the  corporation  suing  or  being  sued  was  intended."  In  Graf- 
ton Grocery  Co.  v.  Home  Brewing  Company  of  Grafton,  60 
W.  Va.  281,  54  S.  E.  349,  the  words  "of  Grafton"  were 
omitted;  held  to  be  an  immaterial  variance.  And  the  weight 
of  authority  is  that  so  far  as  execution  thereon  or  subsequent 
litigation  respecting  a  judgment  thus  obtained  is  concerned, 
it  makes  no  difference  whether  the  same  was  obtained  after 
appearances  witnout  piea  in  abatement  or  by  detault:  First 
Nat.  Bank  v.  Jeggers,  31  Md.  38,  100  Am.  Dec.  54,  and  cases 
cited. 

We  are  of  opinion,  therefore,  from  these  authorities,  that 
styling  the  defendant  in  the  summons  and  judgment  by  the 
initial  letters  of  its  corporate  name,  as  in  this  case,  was  suf- 
ficient to  show  the  corporation  intended  to  be  sued,  and  the 
proper  person  being  served  with  process,  not  such  a  material 
variance  as  to  deprive  the  court  of  jurisdiction  of  the  person 
of  defendant  or  vitiate  the  judgment. 

Formerly  the  variance  would  have  supported  a  plea  in 
abatement,  but  since,  by  section  1979,  chapter  50,  Code  of 
1906,  relating  to  proceedings  before  justices,  and  section  3834, 
chapter  125,  Code  of  1906,  applicable  by  analogy  to  such  pro- 
ceedings, no  plea  for  misnomer  can  be  received,  but  the  same 
may  be  corrected  on  mere  motion  of  the  parties,  or  of  his  own 
motion  by  the  justice.  The  variance  in  this  case  is  *®^  still 
subject  to  amendment  by  appropriate  proceedings  for  that 
puri>09e,  if  the  court  had  acquired  jurisdiction  by  proper 
process  served  on  the  person  of  the  defendant:  Casper  v. 
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Eippen,  61  Minn.  353,  52  AnL  St  Rep.  604,  63  N.  W.  737,  and 
cases  cited. 

One  point  made  and  not  yet  considered  is  that  the  execu- 
tion running  against  B.  &  O.  Rail  Road  Co.,  and  not  aeeording 
to  the  name  of  the  defendant  in  the  judgment,  is  saeh  a 
variance  as  to  render  the  execution  void.  In  Dewey  ▼.  Peeler, 
161  Mass.  135,  42  Am.  St.  Rep.  339,  38  N.  E.  800,  it  was  held 
that  an  execution,  if  seen  to  contain  a  mere  clerical  error, 
might  be  amended  to  conform  to  the  judgment,  if  the  record 
thereof  is  presented  in  the  same  court,  or  treated  as  amended 
if  presented  in  some  other  court.  And  in  this  same  ease  it  is 
said:  ''There  can  be  no  doubt  of  the  general  power  of  a  court 
to  amend  its  record  or  its  process,  so  as  to  make  them  con- 
form to  the  truth." 

It  remains  to  determine  whether  the  return  of  the  ofSeer 
is  so  defective  and  void  as  to  give  the  justice  no  jurisdietion 
to  render  the  judgment.  There  can  be  no  doubt  that  prior  to 
the  amendment  of  1903  of  section  34,  chapter  50  of  the  Code- 
now  section  1985,  CJode  of  1906 — and  by  virtue  of  the  pro- 
visions of  section  38  of  the  same  chapter — ^now  section  1989, 
Code  of  1906 — ^the  return  of  service  of  process  on  a  domestic 
corporation,  which  failed  to  show  that  the  place  of  service  was 
the  place  of  residence  of  the  person  served,  would  have  been  ab- 
solutely void,  and  the  justice  without  jurisdiction  to  render  any 
judgment.  We  so  held  in  Kanawha  &  O.  Ry.  Co.  v.  Ryan,  31 
W.  Va.  364,  13  Am.  St.  Rep.  865,  6  S.  B.  924,  and  Taylor  v. 
Ohio  River  R.  R.  Co.,  35  W.  Va.  328,  13  S.  B.  1009.  Sec,  also, 
Adkins  v.  Globe  Fire  Ins.  Co.,  45  W.  Va.  384,  32  S.  E.  194, 
and  Chesapeake  &  O.  Ry.  Co.  v.  Wright,  50  W.  Va.  653,  41 
S.  E.  147.  Said  section  1989  provides  that:  "Service  on  any 
person  under  either  of  the  last  four  sections  shall  be  in  the 
county  in  which  he  resides,  and  the  return  must  show  this, 
and  state  on  whom  and  when  the  service -was;  otherwise,  the 
service  shall  not  be  valid.!'  But  by  chapter  9,  acts^of  1903, 
the  legislature  introduced  a  very  important  amendment  into 
said  section  34.  This  is  the  section  relating  to  service  of 
process  from  justice's  courts  againrt  corporations.  Before 
the  amendment  that  section  prescribed  three  classes  of  persons 
upon  whom  service  might  be  in  the  *^^  ordar  named  therein: 
(1)  *'Upon  the  president,  cashier,  treasurer  or  chief  officer 
thereof,"  or  if  no  such  officer,  or  he  be  absent,  (2)  "on  any 
officer,  director,  trustee  or  agent  ....  at  its  principal  place 
of  business";  or  (3)  on  a  like  class  of  officers  **in  any  county 
in  which  a  director  or  other  officer,  or  any  agent  of  said  cor- 
poration may  reside."    The  amendment  then  follows  in  thi 
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words:  "Or  any  oflScer  or  agent  of  said  corporation  in  the 
county  in  which  the  property,  land  or  other  thing  in  con- 
troversy may  be,  or  in  any  county  where  the  cause  of  action 
arises."  The  scope  and  effect  of  this  amendment  was  under 
consideration  in  Speidel  G.  Co.  v.  Warder,  56  W.  Va.  602,  49 
S.  B.  534,  and  though  it  was  probably  not  necessary  to  a 
decision  of  that  case,  it  was  laid  down  in  the  first  point  of  the 
syllabus  that,  "A  justice  has  jurisdiction  of  an  action  for 
money  against  a  domestic  corporation  either  in  the  county  of 
its  principal  office  or  in  the  county  where  the  cause  of  action 
arose,  if  service  of  process  can  be  made  in  that  county  on  a 
director  or  other  officer  or  agent  of  the  corporation,  whether 
the  person  so  served  resides  therein  or  not,  and  the  return  of 
service  need.not  show  that  he  resides  therein." 

No  direct  reference  is  made  in  the  opinion  in  that  case 
to  section  38,  which  in  terms  at  least,  as  it  was  left  in  the 
code,  is  applicable  to  section  34,  but  to  give  the  effect  to  the 
amendment  which  the  legislature  evidently  intended,  we  can 
give  it  no  other  construction  than  the  one  announced  in 
Speidel  G.  Co.  v.  Warder,  56  W.  Va.  602,  49  S.  E.  534.  This 
construction  may  not  necessarily  work  a  repeal  of  section  38. 
It  may,  perhaps,  still  be  applied  with  its  fuU  force  to  the 
other  provisions  of  section  34;  but  this  question  is  not  pre- 
sented, and  we  do  not  decide  it.  But  suppose  it  cannot  be  thus 
construed ;  the  amendment  of  1903,  being  the  latest  expression 
of  the  legislature,  must  prevail  over  any  other  statute  plainly 
in  conflict  with  it.  We  are  strengthened  in  our  view  of  this 
amendment,  because,  at  the  same  session  of  the  legislature, 
section  2,  chapter  124,  of  the  Code,  section  3798,  Code  of  1906, 
relating  to  how  process,  generally,  may  be  directed,  and  which, 
before  the  amendment,  did  not  permit  process  to  be  directed 
to  an  officer  of  any  other  county  than  that  in  which  suit  is 
brought,  except  in  cases  where  the  *' defendant  be  a  railroad, 
canal,  turnpike,  telegraph,  or  insurance  company,"  *^®  was 
so  amended  as  to  include  in  said  exception  ''any  other  corpora- 
tion, notwithstanding  the  second  division  of  section  one  of 
chapter  one  hundred  and  twenty-three  of  the  Code."  That 
provision  permits  an  action  at  law  or  suit  in  equity  to  be 
brought  in  the  circuit  court  of  any  county,  **If  a  corporation 
be  a  defendant  wherein  its  principal  office  is,  or  if  its  prin- 
cipal office  be  not  in  this  state,  and  its  mayor^  president,  or 
other  chief  officer  do  not  reside  therein,  wherein  it  does  busi- 

There  is  in  these  amendments  evinced  a  purpose  on  the 
part  of  the  legislature,  with  respect  to  suits  and  proceedings 

Am.  St.  Rep.,  Vol.  131—60 
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before  jturtioee  and  in  the  eireoit  court,  to  enlarge  their  juris- 
diction over,  and  extend  the  remedies  against,  all  kinds  and 
classes  of  corporations. 

But  Speidel  O.  Go.  ▼.  Warder  interprets  only  section  34,  re- 
lating to  domestic  corporations,  for  point  1  of  the  syllabns 
is  limited  to  domestic  corporations.  We  still  have  section  35 
of  the  same  chapter,  covered,  in  terms,  by  said  section  38,  and 
providing  that  ''If  the  suit  be  against  a  foreign  corporation 
doing  business  by  an  agent  in  this  state,  service  may  be  made 
by  delivering  a  copy  of  the  process,  order  or  notice  to  sadi 
a^crent,  or  leaving  such  copy  at  the  office  or  place  of  business, 
of  such  corporation  with  any  person  found  at  the  time  in 
charge  thereof.'* 

But  what  is  the  status  of  the  defendant  company  with 
reference  to  suits  or  actions  brought  against  it  in  this  state  t 
Section  30,  chapter  54,  Code,  section  2322,  Code  of  1906,  says: 
''Every  railroad  corporation  doing  business  in  this  state  under 
the  provisions  of  this  section,  or  under  charters  granted  or 
laws  passed  by  the  state  of  Vii^nia  or  this  state,  is  herd}y 
declared  to  be,  as  to  its  works,  property,  operations,  transac- 
tions and  business  in  this  state,  a  domestic  corporation,  and 
shall  be  so  held  and  treated  in  all  suits  and  legal  proceedings 
which  may  be  commenced  or  carried  on  by  or  against  any 
such  railroad  corporation  as  well  as  in  all  matters  relating  to 
such  corporation.''  The  distinction  between  citizenship  and 
residence,  as  applied  to  this  company,  in  suits  and  proceedings 
against  it  in  this  state  is  fully  covered  in  Baltimore  &  Ohio 
R.  R.  Co.  V.  AUen,  58  W.  Va,  388,  112  Am..  St.  Rep.  975,  52 
S.  E.  465,  3  L.  R.  A.,  N.  S.,  608.  In  that  case  the  opinion  is 
expressed  that,  in  view  of  this  statute,  the  status  of  a  railroad 
company  doing  business  "^^^  in  this  state  is  equivalent  to 
that  of  a  resident  t>f  the  state. 

This  being  so,  said  section  35  is  inapplicable,  and  we  can 
perceive  of  no  reason  why  process  may  not  be  executed  on 
a  railroad  corporation  doing  business  here,  though  chartered 
by  another  state,  in  the  same  manner  and  on  the  same  per- 
sons as  in  suits  against  other  domestic  corporations.  Our 
conclusion  is  that  it  may  be,  and  that  the  return  of  the  officer 
in  this  case  was  sufficient  to  give  the  justice  jurisdiction  to 
render  a  personal  judgment  against  defendant,  although  it 
did  not  apear  therefrom  that  the  place  of  service  was  the 
place  of  residence  of  the  person  served. 

We  are  therefore  of  opinion  to  reverse  the  judgment  below, 
and  enter  here  the  judgment  which  the  lower  court  should 
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have  entered  on  the  motion  of  the  defendant  to  quash  the  ex- 
ecution. 


A  Judgment  ii  Binding  an  the  Perean  Served  with  Froceee  thonffh 
ha  may  have  been  sued  or  served  by  a  false  or  fictitious  name.  If 
so  served,  although  under  a  name  not  his  own,  he  must  appear  ana 
set  up  the  misnomer  and  whatever  defense  he  may  have.  Failing 
to  do  this,  he  is  concluded  by  the  judgment:  Brum  v.  Ivins,  154  Cal. 
17,  129  Am.  St.  Bep.  137.  And  one  who  voluntarily  makes  himself 
a  party  to  an  action  under  a  name  not  his  own  is  in  fact  a  real 
part  to  the  suit,  and  parol  evidence  is  admissible  to  identify  him 
as  such:  Haines  v.  West,  101  Tex.  226,  130  Am.  St.  Bep.  839. 

A  Variance  Between  a  Judgment  and  the  Execution  in  the  name  of 
one  of  the  parties  may  be  cured  by  amendment:  Bee  the  note  to 
Kipp  V.  Burton,  101  Am.  St.  Bep.  555. 

Service  of  Process  an  Foreign  Corporations  and  the  Betum  Thereof 
are  discussed  in  the  note  to  Abbeville  etc.  Go.  ▼.  Western  etc.  Co., 
85  Am.  St.  Bep.  905. 


SNYDER  V.  CHARLESTON  AND  SOUTHSIDE  BRIDGE 

COMPANY. 

[65  W.  Va.  1,  63  S.  E.  616.] 

CORPORATION — Suit  to  Compel  Issuance  of  Stock  to  Share- 
holder. — ^Eority  has  Jurisdiction  in  the  matter  of  a  suit  brought 
by  a  stockholder  against  a  corporation  to  compel  it  to  issue  {f 
certificate  for  the  shares  of  stock  owned  by  him  in  such  corpora- 
tion, and  for  the  accounting  for  dividends  to  which  he  is  entitled 
on  his  stock;  and  if  there  is  any  valid  reason  why  this  relief  can- 
not be  given,  equity  will  grant  alternative  relief  by  way  of  dam- 
ages,    (p.  952.) 

CORPORATION— Suit  to  Compti  Issuance  of  Stock  to  Share- 
bolder — At  a  stockholders'  meeting  held  for  the  purpose  of  organiz- 
ing in  pursuance  of  the  certificate  of  incorporation,  at  whieh  meet- 
ing all  the  stock  is  properly  represented,  one  of  the  persons, 
appearing  from  the  certificate  of  incorporation  to  be  a  stockholder, 
JB  elected  director.  Held,  the  corporation  is  thereby  estopped  from 
denying  that  such  person  so  elected  is  a  legally  constituted  and 
bona  fide  stockholder,    (p.  951.) 

CORPORATION— Liability  for  Permitting  Transfer  of  Stock 
on  Books. — ^It  is  the  duty  of  the  officers  of  a  corporation  to  protect 
tbe  stock  of  its  members,  and  if  they  permit  an  unauthorized  trans- 
fer on  the  books  of  stock  from  one  of  the  stockholders  to  another 
person  not  legally  entitled  thereto,  the  corporation  itself  is  thereby 
made  liable,     (p.  951.) 

EVIDENCE. — ^Before  the  Contents  of  a  Lost  Paper  can  be 
Properly  Oiyen  in  evidence,  it  is  not  only  necessary  to  prove  that 
it  18  lost  and  that  diligent  search  has  been  made  to  find  it,  but  its 
due  execution  as  well.    (p.  951.) 

EQUITY. — ^Laches»  In  Legal  Significance,  is  Such  Delay  in 
thiB  Enforcement  of  one's  right  as  works  a  disadvantage  to  another; 
QX,  mueh  delayj  without  regard  to  the  effect  it  may  have  upon  an- 
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otbefi  at  wOl  warrmiit  tk«  preanmption  that  tha  party  has  waived  his 
right,     (p.  953.) 

OOBPOSAnON— Aiit  to  Oompal  teoaaca  of  Stock— Lacfafls. 

A  atoekholder  may  lose  hia  right  to  invoke  the  aid  of  eqnitr  to 
compel  the  corporation  to  isane  him  a  eertifieate  for  the  ahares  of 
■toek  owned  by  him,  bv  a  delay  of  aix  yean,  knowing  for  five  yetn 
of  that  time  that  he  is  not  reeognized  aa  one  of  the  atoekholden. 
(By  the  editor.)     (p.  954.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Price,  Smith,  Spilman  &  Clay,  for  the  appellants 

Brown,  Jackson  &  Knight,  W.  E.  Chilton  and  T.  S.  Clark, 
for  the  appellee. 

*  WILLIAMS,  J.  This  ia  a  suit  in  eqnity  brought  in  the 
circuit  court  of  Kanawha  oounty  by  S.  M.  Snyder  against  the 
Charleston  and  Southside  Bridge  Company,  a  corporation^  to 
compel  said  corporation  to  issue  to  him  a  certificate  for  one 
hundred  shares  of  its  capital  stock  of  which  he  claims  to  be  the 
owner;  to  compel  it  to  disclose,  under  the  oath  of  its  proper  of- 
ficer or  ofiBcers,  what  capital  stock  has  been  issued  by  it  since 
its  organization,  and  what  assessments,  if  any,  have  been  made 
upon  its  stockholders,  and  by  which  of  them,  and  to  what  ex- 
tent, said  assessments  have  been  paid ;  to  compel  the  disclosure 
of  its  receipts  and  disbursements  since  its  oi^anization,  and 
the  profits  that  have  been  made  out  of  the  business  and  the 
amount  and  character  of  dividends  which  it  has  paid  to  its 
stockholders;  to  require  it  to  produce  its  books  and  records 
for  inspection ;  and  for  the  recovery  against  said  company  of 
the  dividends  to  which  he  is  entitled  as  the  alleged  owner  of 
the  one  hundred  shares  of  stock.  The  bill  also  prays  for  gen- 
eral relief. 

The  bill  was  filed  at  February  rules,  1897.  The  defendant 
demurred  to  and  answered  the  bill.  Depositions  were  taken 
by  both  plaintiff  and  defendant,  and  the  case  came  on  to  be 
finally  •  heard  on  the  tenth  day  of  June,  1905,  when  the  cir- 
•cuit  court  dismisEsed  the  bill  at  his  costs,  and  the  plaintifif  has 
appealed  to  this  court. 

The  following  facts  and  circumstances  are  disclosed  by  the 
record,  viz. :  In  1889  this  plaintiff,  R.  S.  Carr  and  B.  L.  Wood 
conceived  the  plan  of  erecting  a  highway  bridge  across  the 
Kanawha  river,  connecting  the  city  of  Chaileston  with  the 
south  side  of  said  river.  They  entered  into  a  mutual  agree- 
ment among  themselves  to  form  a 'corporation  for  this  pur- 
pose, and,  in  consideration  of  the  services  to  be  performed  by 
each  of  the  aforesaid  parties,  they  were  to  have  so  many  shares 
of  stock  in  said  corporation.    The  certificate  of  incorporatkm 


Jan.  1909.]     Sntdkb  t;.  Chahlbston  btc.  Bridqb  C!6.        949 

is  made  an  exhibit  with  the  bill,  and  it  shows  that  the  capital 
stoek  was  to  be  $50,000,  divided  into  shares  of  the  par  Talne 
of  $50  each,  and  that  they  \veTe  held  as  follows :  B.  L.  Wood, 
Jr.,  of  Pittsburg,  590  shares;  R.  S.  Carr,  of  Charleston,  100 
shares;  S.  M.  Snyder,  of  Charleston,  100  shares;  W.  P.  Wood, 
of  Pittsburg,  200  shares  and  Wm.  O.  Daum,  of  Charleston, 
ten  shares,  thus  including  the  entire  capital  stock  of  $50,000. 
The  charter  confers  the  right  to  increase  the  capital  stock,  by 
the  sale  of  additional  shares,  to  $200,000  more.  The  charter 
was  issued  on  the  eighteenth  day  of  November,  1889,  and  the 
corporation  was  organized  on  the  same  day  by  the  election  of 
five  directors.  B.  L.  Wood  was  made  president  and  S.  M. 
Snyder  vice-president  of  the  company.  A  meeting  was  held 
in  April,  1890,  and  another  on  the  twelfth  day  of  June,  1890, 
both  in  the  city  of  Charleston.  Plaintiff  attended  the  meet- 
ing held  in  April,  but  says  he  did  not  attend  the  meeting  held 
on  the  12th  of  June,  although  the  minutes  of  the  proceed- 
ings of  that  meeting  show  him  to  be  present.  He  testifies 
that  he  was  present  when  the  stockholders  assembled  on  that 
date,  but  that  he  was  called  away  before  any  business  was 
transacted  and  did  not  return  to  the  meeting.  He  also  tes- 
tifies that  the  April  meeting,  1890,  was  the  last  directors'  or 
stockholders'  meeting  that  he  attended.  At  the  meeting  held 
on  the  12th  of  June,  1890,  W.  O.  Daum  assigned  his  ten 
shares  as  follows :  Eight  to  J.  Wainwright,  one  to  J.  H.  Drake 
and  one  to  W.  D.  Stratton;  Daum  then  resigned  as  director 
and  his  assignees  were  elected  as  directors,  the  by-law  of  the 
corporation  having  been  first  changed  authorizing  the  number 
of  directors  to  be  increased  from  five  to  seven.  .  A  by-law  was 
also  then  passed  authorizing  ^  stockholders'  and  directors' 
meetings  to  be  thereafter  held  in  Pittsburg,  Pennsylvania,  but 
notice  of  such  meetings  was  to  be  given  pursuant  to  provision 
6  of  the  by-law,  which  provision,  however,  is  not  made  a  part 
of  the  record. 

The  nert  meetings  of  the  directors  and  stockholders  were 
held  in  Pittsburg  on  June  20,  1890,  and  at  these  meetings  the 
company  was  organized.  The  minutes  of  these  meetings  state 
that  the  plaintiff  had  assigned  his  100  shares  of  stock  to  B.  L. 
Wood,  and  a  transfer  thereof  was  accordingly  made  on  the 
books.  The  minutes  also  recite  that  plaintiff  tendered  his 
resignation  as  a  director  of  the  company  and  that  the  same 
was  accepted.  J.  Wainwright  at  this  time  assigned  four 
shares  of  his  stock  to  John  W.  Moon,  of  Pittsburg,  who  was 
immediately  elected  a  director  to  fill  the  unexpired  term  of 
plaintiff.    Wainwright  at  that  time  assigned  his  four  remain- 
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ing  shares  to  C.  H.  Sackrider,  of  Pittsburg,  and  immediately 
tendered  his  resignation  as  director  of  the  company,  and  said 
Sackrider  was  elected  director  to  fill  Wainwright'a  unexpired 
term. 

J.  H.  Drake  also  assigned  his  one  share  of  stock  to  W.  E. 
Jennings,  of  Pittsburg,  and  resigned  as  director,  and  Jennings 
was  elected  in  his  stead.  W.  D.  Stratton  assigned  his  one 
share  of  the  stock  to  L.  H.  Partridge,  of  Pittsburg,  and  re- 
signed 88  director,  and  said  Partridge  was  elected  in  his  stead. 

A  resolution  was  then  passed  by  the  directors  authorizing 
the  president  and  secretary  to  execute  to  the  Fidelity  Title 
and  Trust  Company,  of  Pittsburg,  trustee,  a  mortgage  upon 
its  bridge  plant  and  franchise  to  secure  (150)  $1,000  coupon 
bonds. for  the  purpose  of  raising  money  to  pay  for  the  con- 
struction of  the  bridge. 

The  defendant  company  then,  on  the  said  20th  of  June, 
1890,  entered  into  a  written  contract  with  W.  D.  Stratton,  of 
Middletown,  New  York,  whereby  said  Stratton  undertook  the 
construction  of  the  bridge.  Stratton  was  to  be  at  all  expense 
in  securing  necessary  rights  of  way  for  approaches,  of  &k- 
gineering,  and  of  printing  the  bonds,  and  was  to  convey,  I^ 
proper  deed,  to  said  company  all  rights  of  way  secured  by  him 
for  the  purpose  of  said  bridge.  In  consideration  of  the  work 
Stratton  was  to  receive  3,100  shares  of  the  capital  stock  of 
said  company,  of  the  par  value  of  $50,  and  also  the  above- 
named  150  mortgage  bonds;  ^  the  stock  and  bonds  were  to 
be  issued  to  him  as  the  work  of  erecting  the  bridge  progressed. 

Said  Stratton  then  entered  into  a  written  agreement  with 
John  H.  Drake,  T.  H.  Given  and  J.  Wainwright  making  them 
equal  partners  with  himself  in  the  contract  for  the  construc- 
tion of  the  bridge.  On  the  same  date,  to  wit,  June  20,  1890. 
said  W.  D.  Stratton  entered  into  a  written  contract  with  B. 
L.  Wood  to  deliver  to  said  Wood  600  shares  of  the  capital 
stock  of  said  company  and  ten  of  said  mortgage  bonds  in 
consideration  of  services  already  performed  by  said  Wood  in 
connection  with  the  enterprise.  Said  Wood  was  also,  as  a 
part  of  the  consideration,  to  obtain  the  approval  of  the  en- 
gineering department  of  the  United  States  government  for  the 
location,  and  was  to  secure  certain  legislation  in  West  Vir- 
ginia in  regard  to  the  height  of  said  bridge.  It  also  appears 
from  the  record  that  at  the  same  time  said  Stratton  agreed  to 
deliver  100  of  said  shares  of  stock  to  B.  S.  Carr  in  considera- 
tion of  services  performed,  and  to  be  performed,  by  him  in 
and  about  the  building  of  said  bridge.  Mr.  Carr  received  the 
certificate  for  his  shares  of  stock  in  the  year  1891. 
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Plaintiff  did  not  attend  this  meeting,  and  says  that  he  has 
no  recollection  of  having  received  any  notice  of  it.  He  also 
denies  positively  that  he  either  resigned  from  the  board  of 
directors,  or  transferred  his  stock  tx>  B.  L.  Wood. 

The  bridge  was  completed  and  opened  to  trafSc  sometime  in 
the  year  1891.  B.  L.  Wood  died  on  the  fifth  day  of  March, 
1892,  and  was  succeeded  in  the  presidency  of  said  corporation 
by  J.  Wainwright. 

At  the  aforesaid  meeting  of  June  20,  1890,  it  appears  that 
all  the  original  1,000  shares  of  stock  that  were  held  by  the 
charter  members  were  canceled. 

Mr.  J.  Wainwright  testifies  that  at  the  meeting  of  June  20, 
1890,  Mr.  B.  L.  Wood,  one  of  the  charter  members,  produced 
a  writing  purporting  to  have  been  signed  by  the  plaintiff,  S. 
M.  Snyder,  assigning  to  said  Wood  his  100  shares,  and  also 
showing  his  resignation  from  the  board  of  directors.  Mr. 
Wainwright  says  he  saw  this  writing  and  read  it ;  that  it  pur- 
ported to  be  signed  by  S.  M.  Snyder.  But  he  further  says 
that  he  was  not  familiar  with  the  signature  and  handwriting 
of  Mr.  Snyder,  and  that  he  does  not  know  whether  the 
signature  was  Snyder's  ^  genuine  signature  or  not.  Mr. 
Snyder  denies  that  he  ever  signed  any  such  writing,  or  that 
he  ever  disposed  of  his  shares  in  any  manner  whatsoever.  Mr. 
Wainwright  furthermore  says  that  this  paper  was  lost;  that 
he  made  diligent  search  to  find  it  and  that  W.  P.  Wood,  who 
is  the  brother  and  administrator  of  B.  L.  Wood,  also  made 
diligent  search  for  said  paper,  and  that  it  could  not  be  found. 
Plaintiff  objected  to  the  testimony  of  Wainwright  as  to  the 
contents  of  this  writing.  It  was  necessary  to  prove  that  this 
paper  had  been  duly  executed  by  S.  M.  Snyder,  as  well  as  it 
was  necessary  to  prove  that  it  was  lost  and  could  not  be  found, 
before  evidence  of  its  contents  could  be  given.  There  was  no 
proof  of  its  due  execution  by  Snyder,  and  therefore  the  testi- 
mony of  Mr.  Wainwright  as  to  its  contents  cannot  be  con- 
sidered: Wigmore  on  Evidence,  sec.  2130;  17  Cyc.  536 
Stamper  v.  GrifSn,  20  Ga.  312,  65  Am.  Dec.  628 ;  Carter  v 
Wood,  103  Va.  68,  48  S.  B.  553 ;  Shrowders  v.  Harper,  1  Harr 
(Del.)  444;  Kimball  v.  Morrill,  4  Me.  368;  Calhoun  v.  Cal- 
houn, 81  Ga.  91,  6  S.  E.  913;  Atwell  v.  Lynch,  39  Mo.  519 
Jack  V.  Woods;  29  Pa.  375. 

It  is  the  duly  of  the  board  of  directors  of  a  corporation  to 
see  that  the  stock  upon  its  books  owned  by  any  stockholder  is 
transferred  upon  the  books  by  proper  authority,  and  if  the 
ofiBcers  of  the  corporation  permit  an  unauthorized  transfer  of 
the  stock,  it  is  held  to  be  liable  to  the  party  injured,  and  will 
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be  oompelled  either  to  reissue  to  him  new  certificates  in  lien 
of  the  stock  thus  improperly  transferred  to  another  or  to 
respond  in  damages :  Western  Union  Tel.  Co.  v.  Davenport,  97 
U.  S.  369,  24  L.  ed.  1047. 

Counsel  for  appellee,  in  their  brief,  contend  that  because 
plaintiff  did  not  paj  the  ten  per' cent  upon  the  stock  sub- 
scribed by  him,  he  has  no  standing  as  a  stockholder  in  said 
corporation.  The  certificate  of  incorporation  shows,  however. 
that  plaintiff  waa  one  of  the  charter  members,  and  was  the 
owner  of  100  shares  of  the  capital  stock ;  he  was  also  elected 
one  of  the  directors  at  the  first  meeting  held  for  the  purpose 
of  organization,  at  which  all  the  stock  appears  to  have  been 
represented,  and  was  also  elected  to  the  office  of  vice-president. 
This  action,  participated  in  by  all  the  then  stockholders,  is  in 
our  opinion  sufficient  to  estop  the  corporation  from  there- 
after denying  that  plaintiff  was  a  legally  constituted  member 
thereof  on  account  of  his  not  having  paid  anything  upon  his 
subscription :  3  Thompson  on  Corporations,  sec.  2990 ;  4  Thomp- 
son on  Corporations,  sec.  5269.  The  charter  shows  that  $5,000 
had  been  ^  paid  in,  which  is  ten  per  cent  of  the  capital  stock 
then  subscribed,  and  from  this  it  may  be  properly  inferred 
that  someone  else  paid  the  ten  per  cent  for  the  plaintiff. 
Furthermore,  the  charter  shows  that  there  were  only  five 
stockholders  who  held  all  the  stock  at  the  time  of  the  organ- 
ization meeting ;  this  was  the  minimum  number  of  i>ersons  to 
whom  a  charter  could  be  granted  under  the  statute  of  West 
Virginia,  and  it  follows  as  a  necessary  consequence  that  if  the 
plaintiff  was  not  a  bona  fide  stockholder  at  the  time  of  the 
organization,  there  was  in  fact  no  corporation.  Our  con- 
clusion, therefore,  is  that  the  plaintiff  was  a  bona  fide  stock- 
holder, and  was  so  recognized  by  the  defendant  corporation 
up  until  the  meeting  of  June  20,  1890,  at  which  time  it  claims 
that  said  plaintiff  assigned  his  stock  to  B.  L.  Wood,  and  that 
the  defendant  is  estopped  from  denying  that  he  was  such  bona 
fide  stockholder. 

It  being  thus  shown  that  plaintiff  was,  at  one  time,  a  bona 
fide  holder  of  100  shares  of  capital  stock  in  said  corporation, 
and  there  being  no  legal  evidence  in  the  record  to  show  diat 
he  ever  voluntarily  parted  with  his  title  thereto,  or  that  he 
was  deprived  of  it  by  any  proper  legal  proceeding,  the  burden 
being  on  the  defendant  to  prove  this  fact,  it  necessarily  fol- 
lows that  he  is  still  the  owner  of  said  stock;  and  that  he  is 
entitled  to  the  relief  prayed  for  in  his  bill,  unless  there  be 
other  and  sufficient  reasons  why  it  would  not  be  proper  to 
grant  such  relief. 
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The  bill  was  demurred  to,  generally,  and  defendant's  coun- 
sel contend  in  their  brief  that  the  bill  should  have  been  dis- 
missed for  want  of  equitable  jurisdiction.  But  there  seems  to 
be  ample  authority  conferring  equitable  jurisdiction,  and  we 
hold  that  the  bill  presents  matters  properly  cognizable  in  a 
court  of  equity:  4  Pomeroy's  Equity,  sec.  1412;  Cushman  v. 
Thayer,  76  N.  Y.  365,  32  Am.  Rep.  315. 

The  defendant  also  relies  on  plaintiff's  laches  as  a  bar  to  his 
suit,  and  we  now  come  to  consider  the  question  whether  or  not 
the  plaintiff  has  pursued  his  remedy  with  proper  diligence 
or  whether  he  has  been  so  negligent  that  the  defendant  is 
taken  at  a  disadvantage.  It  is  a  well-recognized  principle  of 
equity  that  if  one  is  so  negligent  in  the  pursuit  of  his  remedy 
that  the  rights  of  third  parties  have  been  permitted  to  inter- 
vene to  such  an  extent  as  to  be  materially  affected  if  he  should 
prevail,  and  if  the  loss  of  important  evidence  has  occurred 
during  such  delay,  ®  so  that  a  miscarriage  of  justice  is  liable 
to  result  on  account  thereof,  relief  will  not  be  granted. 

Mr.  Pomeroy,  in  volume  5,  section  21,  in  his  work  on  Equity 
Jurisprudence,  quotes  the  following  language  used  by  the 
court  in  the  case  of  Wilson  v.  Wilson,  41  Or.  459,  69  Pac. 
923,  and  adopts  it  as  his  text:  ''Several  conditions  may  com- 
bine to  render  a  claim  or  demand  stale  in  equity.  If  by  the 
laches  and  delay  of  the  complainant  it  has  become  doubtful 
whether  adverse  parties  can  command  the  evidence  necessary 
to  a  fair  presentation  of  the  case  on  their  part,  or  if  it 
appears  that  they  have  been  deprived  of  any  such  advantages 
they  might  have  had  if  the  claim  had  been  seasonably  insisted 
upon,  or  before  it  became  antiquated,  or  if  they  be  subjected 
to  any  hardship  that  might  have  been  avoided  by  reasonably 
prompt  proceedings,  a  court  of  equity  will  not  interfere  to 
give  relief,  but  will  remain  passive;  and  this  although  the 
full  time  may  not  have  elapsed  which  would  be  required  to 
bar  a  remedy  at  law.  If,  however,  upon  the  other  hand,  it 
clearly  appears  that  lapse  of  tin^e  has  not  in  fact  changed 
tlie  conditions  and  relative  positions  of  the  parties,  and  that 
they  are  not  materially  impaired,  and  there  are  peculiar  cir- 
cumstances entitled  to  consideration  as  excusing  the  delay, 
the  court  will  not  deny  the  appropriate  relief,  although  a 
strict  and  unqualified  application  of  the  rule  of  limitations 
would  seem  to  require  it.  Every  case  is  governed  chiefly  by 
its  own  circumstances." 

'' Laches  alone  is  sufficient  to  bar  equitable  relief,  especially 
when  it  has  been  so  long  continued  as  to  render  the  relief 
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sought  doubtfnl,  tmcertain,  unfair  or  unjiui":  Ohio  R.  B.  Co. 
V.  Johnson,  50  W.  Va.  499,  40  S.  E.  407. 

To  the  same  effect  are  the  following  cases:  Cresap  v.  Crestpi. 
64  W.  Va.  581,  46  S.  E.  582;  Kelly  v.  McQuinn,  42  W.  Va. 
774,  26  S.  E.  517. 

These  facts  and  circumstances  appear  from  the  plaintiff's 
own  testimony,  viz.,  that  the  last  directors'  meeting  which  he 
attended  was  held  in  April,  1890,  in  the  city  of  Charleston: 
that  he  knew  of  the  meeting  held  in  Charleston  June  12. 1890. 
and  did  not  attend  it,  notwithstanding  he  was  present  when 
the  stockholders  assembled.  He  says  that  he  thought  certain 
other  members  of  the  company,  whom  he  names,  were  trying 
to  ''rob"  him  of  his  stock.  He  does  not  state  positively  that 
he  had  no  notice  of  the  meeting  held  in  Pittsburg,  June  20, 
1890,  but  says  that  if  ^  such  notice  were  given  him  he  has  no 
recollection  of  it.  Plaintiff  being  a  director  at  that  ti™**,  it 
is  hardly  likely  that  so  important  business  would  have  been 
transacted  as  was  in  fact  transacted  at  that  meeting  without 
notice  to  him,  unless  it  be  true,  as  contended  by  the  defendant 
that  plaintiff  not  only  resigned  his  office  as  director,  but  that 
he  also  authorized  the  transfer  of  his  stock  to  someone  else. 

Plaintiff  and  Mr.  Carr  had  several  conversations  about  the 
business  of  said  corporation,  and  plaintiff  says  himself  that 
Mr.  Carr  told  him  in  1891  that  he  (Carr)  had  received  a  cer- 
tificate for  his  100  shares  of  stock.  Witness  Wainwright  sajs 
that  the  first  knowledge  he  had  of  the  plaintiff's  claiming  to 
be  the  owner  of  100  shares  of  stock  was  in  1895,  when  saiJ 
Wainwtight,  as  president  of  said  company,  received  such 
notice  by  letter  from  plaintiff's  counsel.  Plaintiff  states  that 
he  first  employed  counsel  to  look  after  this  matter  in  the 
year  1891,  but  that  the  counsel  first  employed  by  him  took  no 
action,  and  that  he  employed  his  present  counsel  in  1894. 
But  the  bill  was  not  filed  until  February  rules,  1897.  Plain- 
tiff must  have  known  as  early  as  1891,  when  Mr.  Carr  tdd 
him  of  his  receiving  his  certificate  of  stock,  that  it  was  the 
purpose  of  the  corporation  not  to  issue  to  him  any  certificate, 
if  he  did  not  know  it  the  year  before  at  the  meeting  of  June 
12th  when  he  said  that  he  had  an  *' inkling"  of  what  was 
going  on,  and,  in  view  of  this  knowledge,  it  was  his  duty  to 
have  proceeded  at  once.  But  instead  of  doing  so  he  waited 
until  1897  before  bringing  his  suit.  In  the  meantime,  as 
shown  by  the  testimony  of  witness  Wainwright,  other  stock- 
holders had  been  brought  into  the  concern;  innocent  pur- 
chavsers  had  invested  their  money  in  the  corporation,  and.  in 
addition  to  this,  the  most  important  witness  for  the  defendant 
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died  some  years  before  plaintiff  brought  bis  stdt.  If  B.  L. 
Wood  were  alive,  it  might  be  clearly  proven  by  him,  by  the 
production  of  the  paper  claimed  to  have  been  lost,  that  plain- 
tiff had  in  fact  assigned  his  stock  to  said  B.  L.  Wood,  who 
was  the  president  of  the  company  from  the  time  of  its  organ- 
ization up  to  the  time  of  his  death.  It  would  therefore  seem 
that,  if  the  doctrine  of  laches  can  ever  be  properly  invoked 
in  defense  of  a  claim,  it  is  applicable  with  peculiar  force  in 
this  case.  The  plaintiff  delayed  for  six  years  to  take  any 
active  steps  for  the  enforcement  of  his  right,  knowing  for  at 
least  five  years  of  that  time  that  *^  he  was  not  recognized  by 
the  said  company  as  one  of  its  stockholdersw  The  rights  of 
third  parties  would  be  materially  changed,  if  plaintiff  were 
to  prevail ;  and  the  death  of  B.  L.  Wood,  which  has  resulted 
in  the  loss  of  very  material  evidence,  puts  the  defendant  to 
too  great  a  disadvantage  in  the  matter  of  proving  its  defense. 
Under  these  circumstances  we  think  it  is  more  equitable  to 
refuse  than  it  is  to  grant  the  relief. 

For  the  foregoing  reasons  the  decree  of  the  circuit  court 
complained  of  seems  to  be  clearly  right,  and  it  is  therefore 
affirmed. 


Hie  'Remedy  of  a  Perean  Entitled  to  a  Certificate  of  Stock  is  either 
at  law  to  recover  damages  or  in  equity  to  compel  the  officers  of  the 
corporation  to  execute  and  deliver  the  certificate:  State  v.  Carpen- 
ter, 51  Ohio  St.  83,  46  Am.  St.  Bep.  556.  See,  also,  Bank  of  Cul- 
loden  V.  Bank  of  Forsyth,  120  Oa.  575,  102  Am.  St.  Bep.  115,  and 
eases  cited  in  the  cross-reference  note  thereto.  That  a  purchaser  of 
corporate  stock  may  require  the  corporation,  by  bill  for  specific  per- 
formance, to  transfer  the  stock  on  its  books,  when  the  corporation 
vrrongfully  refuses  to  do  so,  see  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H.  465,  111  Am.  St.  Bep.  637. 


STATE  V.  McAllister. 

[65  W.  Va.  97,  63  8.  E.  758.] 

BOBBEBT— Definition  of  Crime. — ^Bobbery,  at  Common  Law, 
as  defined  by  text-writers,  is  the  felonious  and  forcible  taking  from 
ike  person  of  another  of  goods  or  money  to  any  value,  by  violence 
or  putting  in  fear.     (p.  959.) 

CBIMINAL  LAW— Place  Where  Crim«  may  be  foosecated. — 
Under  the  constitution  and  laws  of  this  state  a  crime  can  be  pros- 
ecuted and  punished  only  in  the  state  and  county  where  the  alleged 
oifense  was  committed,     (p.  960.) 

BOBBEBY— Place  of  Commission  of  Crime. — The  defendant, 
indicted  jointly   with   others,   was   tried   and   convicted   of   robbing 
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om«  Wallace  of  two  cdieekt,  om*  drawn  br  WaUaeo  to  wkicli  ke  aifaed 
tko  name  of  hia  wifo,  payable  to  one  York:  the  other  bj  aaid  York 
payable  to  one  Carry,  the  latter  being  denyered  by  Tork  to  Wal- 
lace in  exchange  for  the  former,  these  traniactions  taking  place  at 
Yerk't  ftore  in  Wayne  eoonty,  in  the  preeenee  of  defendant  and 
those  indicted  with  him,  who,  armed  with  dangeroua  weapons,  had 
arrested  Wallace  in  Kentucky  and  taken  him  there  to  procure  the 
money  or  check;  bnt  the  check  was  not  actually  delivered  nntO 
after  Wallace  had  been  taken  back  to  Kentucky  by  hia  captors, 
where,  aa  directed  by  them,  Wallace  delivered  it  to  a  third  person 
to  be  delivered  to  Curry,  in  whose  favor  it  was  drawn.  Held,  that 
if  defendant  is  guilty  of  robbery,  the  crime  was  committed  in  Ken- 
tucky, where  the  eheck  of  York  was  reduced  to  actual  poasession. 
(pp.  961,  963.) 

BOBBEBT  — What  Oooatitates  "Taking.*'— By  the  taking, 
necessarv  in  the  offense  of  robbery,  is  implied  that  the  robber  must 
b^  in  tike  possession  of  the  thing  taken;  and  the  offense  is  not 
actually  completed  without  such  taking,  and  the  thing  taken  must 
be  of  some  value,  and  taken  from  the  peaceable  possession  of  the 
owner,  the  gist  of  the  action  being  the  force  and  terror  employed 
in  obtaining  it.     (p.  962.) 

BOBBSBT — ^Taking  Ohock  from  Poncm  by  Dnren. — Quaere: 
Does  the  act  of  obtaining  a  check  from  a  person,  under  duress,  as 

Sroven  in  this  case,  constitute  the  crime  of  robbery  f    The  question 
iscussed  and  authorities  cited,  but  not  decided,     (p.  962.) 

(SyUabi  by  the  court.) 

W.  E.  ChUton,  W.  W.  Marcum  and  Napier  &  Medt,  for 
the  plaintiff  in  error. 

Wm.  Q.  Conley,  attorney  general,  for  the  state. 


MILLER,  P.  The  defendant  was  indicted  jointly  with 
Morgan  Curry,  Bob  Dillon  and  Harrison  Dillon.  The  first 
count  charged  that,  being  armed  with  dangeroua  and  deadly 
weapons,  they  feloniously  assaulted  John  B.  Wallace,  and  did 
feloniously  and  violently  steal  from  him,  and  take  and  cany 
away  a  certain  check  drawn  by  Sarah  A.  Wallace,  to  the  order 
of  John  Y.  York,  on  the  first  National  Bank  of  Louisa,  Ken- 
tucky, for  the  sum  of  two  hundred  dollars,  and  of  the  value 
of  two  hundred  dollars,  of  the  goods  and  chattels,  property 
and  check  of  the  said  John  B.  Wallace;  the  second  count 
charged  the  same  persons  with  stealing  in  the  same  manner 
from  said  John  B.  Wallace  a  certain  other  check  made  by 
John  Y.  York,  to  the  order  of  Thomas  Curry,  for  the  like 
sum  and  value  of  two  hundred  dollars,  payable  at  the  Big 
Sandy  National  Bank,  of  Catlettsburg,  Kentucky;  the  third 
oount  chained  them  with  stealing  from  said  Wallace,  in  like 
manner,  two  hundred  dollars  in  gold  and  silver  certificates 
and  greenbacks,  and  in  gold  and  silver  coin,  of  the  value  of 
two  hundred  dollars. 

Upon  the  trial  of  the  issue  joined,  upon  the  plea  of  not 
guilty,  the  juiy  found  McAllister  guilty  of  the  felony,  as 


Feb.  1909.]  State  v.  McAllister.  957 

charged  in  said  indictment;  npon  which  verdict  judgment  of 
imprisonment  was  pronounced  against  him,  that  he  be  im- 
prisoned in  the  penitentiary  at  Moundsville  for  the  term  of 
ten  years. 

All  points  of  error  relied  on  here  are  involved  in  the  answer 
to  two  questions:  1.  Is  the  prisoner  guilty  of  the  offense  of 
which  he  was  convicted  f     And    2.  If  he  is,  was  the  crime 
committed  within  Wayne  county,  West  Virginia  ?    There  was 
no  attempt  to  prove  the  robbery  or  theft,  charged  in  the  third 
count,  and  no  conviction  could  be  sustained  thereon.     The 
facts  upon  which  the  state  relied  to  sustain  conviction  upon 
the  .first  and  second  counts  were  substantially  these :  John  B. 
^^  Wallace,  charged  to  have  been  robbed,  about  January  1, 
1905,  was  residing  with  his  wife  near  Louisa,  Kentucky,  near 
the  Wayne  county,  West  Virginia,  line,  where  he  was  keeping 
what  is  called  in  the  record  a  ''blind  tiger,"  a  place  for  the 
illicit  sale  of  intoxicating  liquors.    Morgan  Curry,  Bill  Little 
and  Tom  Curry,  armed  with  rifles,  called  and  demanded  of 
Wallace  whisky  on  credit.    Wallace  at  first  refused  them  the 
whisky,  but  ftoally  gave  them  one  bottle;  they  then  went 
away,  but  returned  shortly,  and  demanded  more  whisky;  he 
then  gave  them  three  bottles,  and  on  a  third  visit  he  gave 
them  another  bottle;  they  again  departed  but  returned  de- 
manding more  liquor.     Wallace  and  wife  by  this  time  had 
locked  themselves  up  in  their  home  and  refused  to  give  out 
any  more  liquor.    Numerous  shots  were  then  exchanged  be- 
tween Wallace  or  Wallace's  wife  and  their  assailants;  one  of 
the  balls  discharged  by  Mrs.  Wallace  it  is  said,  hitting  Tom 
Curry,  a  brother  of  Morgan  Curry,  in  the  leg.    Mrs.  Wallace 
was  also  hit  in  the  leg  by  a  ball  from  one  of  the  guns  of  her 
assailants.     Night  coming  on  Wallace  and  wife  made  their 
escape  across  the  river  to  Louisa,  and  sometime  during  the 
night  Wallace,  having  procured  a  warrant,  arrested  Lewis 
Dillon,  and  had  him  locked  up  in  jail  at  Louisa.    Early  the 
next  morning  Morgan  Curry,  Bob  Dillon,  the  defendant  Mc- 
Allister, son  in  law  of  Lewis  Dillon,  and  others,  most  of  them 
armed  with  Winchesters  and  shotgims,  were  found  at  a  hotel 
in  Louisa,  whither  they  had  gone  sometime  during  the  night, 
and,  seeing  Wallace  on  the  street  near  the  hotel,  Morgan 
Curry  rushed  out  with  his  rifle,  followed  by  McAllister  and 
their  confederates,  ealled  ux>on  Wallace  to  hold  up  his  hands, 
and  informed  him  that  he  was  under  arrest.    Handcuffs  were 
also  put  upon  him,  and  he  was  informed  by  one  of  the  crowd 
that  they  were  going  to  hang  him,  and  they  started  with  him 
in  the  direction  of  the  Palls  of  Tug  river.    After  they  had 
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gone  some  distance  Wallace  persuaded  them  to  take  the  hand- 
cuffs off,  and  they  proceeded  with  him  to  the  home  of  Lewis 
Dillon,  where  dinner  was  procured.  On  the  way  to  Leins 
Dillon's  Wallace  says  they  planned  his  execution;  that  during 
the  journey,  or  perhaps  after  they  reached  Dillon's  residence, 
he,  Wallace,  proposed  to  huy  his  liberty,  and  was  asked  \sy 
one  of  his  captors  how  much  money  he  had ;  that  he  answered 
he  had  four  hundred  dollars,  and  proposed  to  give  them  two 
hundred  dollars  if  they  would  turn  ^^^  him  loose,  which  they 
did  not  agree  to  do  at  first,  but  afterward  they  inquired  of 
him  if  he  could  get  the  money;  he  answered  he  thought  he 
could  get  it  from  John  Frazier,  near  by;  but  finding  .that 
Frazier  was  not  at  home,  he  suggested  that  he  might  get  it 
from  John  Y.  York,  in  Wayne  county,  and  they  then  led 
him  across  the  river  into  Wayne  county,  West  Virginia,  to 
the  store  of  said  York.  When  they  reached  York's  store, 
Wallace  explained  to  him  his  situation,  told  York  his  life 
was  threatened  by  his  armed  captors,  and  that  unless  he  eould 
raise  two  hundred  dollars  for  them  they  threatened  to  hang 
or  shoot  him.  Under  these  circumstances  York  was  persuaded 
to  make  his  check  payable  to  Thomas  Curry  described  in  the 
second  count  of  the  indictment,  giving  it  to  Wallaee  in  ex- 
change  for  the  check  of  Sarah  A.  Wallace,  described  in  the 
first  count  of  the  indictment.  Having  thus  obtained  this 
check  of  York,  Wallace  was  led  back  by  Curry  and  his  oth^ 
captors  across  the  Sandy  river  into  Kentucky,  to  the  home  of 
one  Stanley  Chafin,  a  notary  public,  where,  according  to 
Wallace's  evidence,  corroborated  by  the  evidence  of  other 
witnesses,  including  the  notary  himself,  he  was  required  to 
take  an  oath  not  to  prosecute  these  desperadoes  for  anything 
that  had  occurred,  and  at  which  time  and  place  Wallace  de- 
livered over,  either,  as  he  testified,  to  Morgan  Curry,  or,  as 
the  other  evidence  tends  to  show,  to  Jim  Stilton,  the  eheek 
obtained  from  York,  payable  to  Thomas  Curry.  While  Wal- 
lace, in  his  testixnony,  intimates  that  he  may  hsTe  given 
York's  check  to  Morgan  Curry  at  the  former's  store,  or  on 
the  way  back  before  crossing  the  river  into  Kentucky,  he  i» 
not  sure  that  he  did  so.  One  of  the  defendant's  witnesses 
testified  that  while  still  in  Wayne  county.  West  Virginia, 
Wallace  offered  the  check  to  Curry,  but  that  Curry  refused  to 
receive  it.  At  one  place  in  Wallace's  teatimony  he  says:  **To 
the  best  of  my  recollection,  as  well  as  I  remember,  I  give  it  to 
Morgan  Curry  in  Kentucky.  That  is  my  best  recollection." 
At  another  place,  on  redirect  examination,  in  reply  to  the 
question,  ''I  believe  you  stated  that  your  best  recollection  was 
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that  you  delivered  this  check  up  to  Morgan  Curry  before  you 
crossed  the  river  into  Kentucky t"  he  answered:  **Yes,  sir; 
that  is  my  best  recollection  about  it/'  But  he  had  not  stated 
in  his  previous  testimony  that  it  was  his  best  recollection  that 
he  had  thus  delivered  this  check  to  Morgan  Curry.  He  had 
said  on  examination  in  ^^^  chief  that  he  had  delivered  his 
wife's  check  for  two  hundred  dollars  to  York  at  York's  store; 
but  on  further  cross-examination  he  distinctly  admits  that 
he  is  not  positive  where  it  was  he  gave  the  check  to  Curry, 
whether  in  West  Virginia  or  in  Kentucky.  On  the  other 
hand,  the  evidence  of  Stanley  Chafin,  a  notary  public,  Mc- 
Allister, and  the  testimony  of  other  witnesses  shows  con- 
clusively that  York's  check  was  not  turned  over  to  Curry  at 
all,  though  first  offered  to  Curry  by  Wallace,  but  was  deliv- 
ered to  Jim  Stilton  at  Chafin's  house  in  Kentucky,  after  they 
had  arrived  there,  and  Wallace  had  made  his  affidavit.  This 
affirmative  evidence  on  the  question  of  the  delivery  of  the 
York  check  is  so  preponderating  over  the  uncertain  testimony 
of  Wallace  that  we  must  say  the  jury  was  not  justified  in 
finding  as  a  fact  that  Wallace  delivered  the  check  to  York 
in  West  Virginia.  The  evidence  of  defendant  and  his  wit- 
nesses tends  to  show  that  he  was  forced  by  Curry  to  accom- 
pany him  to  West  Virginia,  that  he  did  not  go  willingly,  and 
that  it  was  Wallace's  own  proposition  to  pay  two  hundred 
dollars  to  Thomas  Curry,  to  aid  him  in  his  endeavor  to  be 
cured  of  his  wound,  inflicted  by  Wallace's  wife. 

Did  this  evidence  justify  the  verdict  of  the  jury  and  judg- 
ment of  the  circuit  court  thereon?  We  are  obliged  to  say 
that,  in  our  opinion,  the  verdict  and  judgment  cannot  be 
sustained.  The  charge  against  the  defendant  is  robbery,  and 
he  was  convicted  of  robbery.  Section  4211,  Code  of  1906, 
provides  that  **If  any  person  commit  robbery,  being  armed 
with  a  dangerous  weapon,  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  ten  years;  if  not  so  armed,  he  shall  be 
confined  therein  not  less  than  five  years."  What  is  robbery T 
Our  statute  does  not  define  it.  The  offense  referred  to  in  the 
statute  is  the  coiomon-law  offense  of  robbery.  As  defined  by 
Bishop  (2  Bishop's  Criminal  Law,  section  1156),  "Robbery  is 
larceny  coiomitted  by  violence  from  the  person  of  one  put  in 
fear."  Other  definitions  are  given  by  him  in  a  foot-note,  that 
of  Blackstone  being,  "The  felonious  and  forcible  taking  from 
the  person  of  another  of  goods  or  money  to  any  value,  by 
violence  or  putting  him  in  fear."  Our  constitution,  section 
14,  article  3,  provides  that  trials  of  crimes  shall  be  in  the 
county  where  the  alleged  offense  was  committed:  Ex  parte 
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McNeeley,  36  W.  Va.  84,  32  Am.  St.  Bep.  831,  14  S.  E.  436. 
15  L.  R.  A.  226.  Section  12,  chapter  152,  Code  of  1899.  in 
so  far  as  it  aathorises  a  crime  to  be  proaecuted  and  pnnished 
^^  in  a  county  in  which  the  offense  was  not  committed,  when 
the  crime  was  committed  within  one  hundred  yards  of  the 
boundary  line  of  the  county,  has  been  declared  unconstitu- 
tional and  void :  State  v.  Lowe,  21  W.  Va.  783,  45  Am.  Rep. 
570.  So  that  in  order  to  sustain  the  verdict  and  judgment 
of  the  court  below  we  must  be  able  to  say,  as  a  matter  of  law. 
that  the  crime  of  which  the  defendant  stands  convicted,  if 
Sruilty,  was  committed  by  him  within  Wayne  county.  It  must 
be  conceded  that  neither  the  defendant  nor  his  confederates 
obtained  either  the  check  of  Wallace  or  the  proceeds  thereof, 
in  West  Virginia;  and  the  fact,  practically  uncontradicted, 
is  that  they  did  not  secure  the  actual  possession  of  the  Toik 
check  until  after  they  had  reached  Kentucky,  at  the  home  of 
Chafin,  the  notary  public.  It  cannot,  therefore,  be  said,  within 
the  definition  of  robbery,  that  either  McAllister  or  those  in- 
dicted with  him  feloniously  and  forcibly  took  from  the  person 
of  Wallace,  within  Wayne  county,  as  charged,  either  of  the 
cheeks  described  in  the  indictment,  unless  we  can  say,  as  a 
matter  of  law,  that  having  forced  Wallace,  while  under  duress, 
to  obtain  the  check  of  York,  payable  to  Thomas  Curry.  Wal- 
lace thereby  became  a  mere  depositary  for  them,  subject  to 
their  absolute  control,  whereby  the  crime  became  consummated 
within  that  county. 

But  what  authority  have  we  for  any  such  holdin^t  1 
Bishop's  New  Criminal  Law,  section  748,  says:  ''A  person 
who  by  violence  compels  another  to  write  an  order  for  monev 
or  goods,  intending  to  take  it  away,  but  is  intercepted,  does 
not  commit  an  assault  with  intent  to  rob ;  because,  if  he  had 
got  off  with  the  order,  the  transaction  would  not  in  law  be 
robbery."  The  authorities  cited  by  Bishop  for  this  proposi- 
tion are  the  two  cases  of  Rex  v.  Edwards,  6  Car.  &  P.  515, 
521.  The  indictment  in  the  English  cases  referred  to  were 
under  statutes  7  and  8  Gteorge  IV,  chapter  29,  section  6,  which 
provides,  ''That  if  any  person  shall  assault  any  other  person 
with  intent  to  rob  him,  or  shall  with  menaces  or  by  force 
demand  any  such  property  (i.  e.,  any  chattel,  money,  or 
valuable  security)  of  any  person  with  intent  to  steal  the  same. 
every  such  offender  shall  be  guilty  of  a  felcmy,''  etc  We 
have  no  such  statute  making  an  attempt  to  conunit  the  crinw 
of  robbery  a  felony.  Section  4461,  Code  of  1906,  makes  an 
attempt  to  conmiit  an  offense,  unless  such  offense  be  punidi- 
able  by  death,  a  misdemeanor  only.    But  the  principle  of  the 
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Englifib  cases  is  ^^  applicable  here,  for  it  was  held  that  if 
the  person  demanded  the  money  knowing  that  the  money 
was  not  then  in  the  possession  of  the  party,  and  he  only 
intended  to  obtain  an  order  for  the  payment  of  it,  he  com- 
mitted no  crime  under  the  English  statute  by  procuring  such 
order.  Patterson,  J.,  in  the  first  of  said  cases,  says:  ''If  a 
man  with  menaces  demands  a  sum  of  money  of  another,  and 
the  person  does  not  give  it  to  him  because  he  had  it  not  with 
him,  the  offense  is  the  same;  but  if  it  turns  out,  as  in  this 
case,  that  a  sum  of  money  known  to  be  not  then  in  his  pos- 
session was  demanded,  the  case  is  different.  The  prisoners 
did  not  take  anything  from  Mr.  Oee;  they  got  an  order  for 
the  delivery  of  the  deeds,  and  that  was  all  they  wanted." 
The  same  judge  says  in  the  second  case:  ''A  robbery  cannot 
be  committed  unless  the  person  has  the  property  in  his  peace- 
able x>ossession,  to  do  with  it  as  he  chooses.  If  Mr.  Oee  had 
brought  the  documents  ready  written,  the  case  would  have 
been  different ;  but  he  does  not  write  them  until  he  is  chained." 
In  these  cases  Qee  was  decoyed  into  an  out  of  the  way  place 
and  chained  down  to  a  seat,  and  compelled  to  write  an  order 
for  the  payment  of  money,  and  an  order  for  the  delivery  of 
deeds^  the  paper  upon  which  he  wrote  them  remaining  in  his 
hands  half  an  hour;  but  he  was  chained  all  the  time,  and  it 
was  held  that  this  was  not  an  assault  with  intent  to  rob.  The 
decision  in  these  cases  was  based  on  Mrs.  Phipoe's  case  (2 
lieach,  673),  cited  with  approval  in  Bex  v.  Hart,  6  Car.  &  P. 
106.  In  that  case  a  promissory  note  was  procured  from  one 
Courtoy  by  duress,  while  defendant  held  a  carving  knife  over 
him,  not  only  menacing  him,  but  having  cut  one  of  his  fingers 
to  the  bone.  The  court  held  this  was  no  felony,  the  note,  so 
obtained,  being  so  far  from  any  value  to  Courtoy  that  he  had 
not  even  the  property  of  the  paper  on  which  it  was  written , 
it  appearing  that  both  the  ink  and  paper  on  which  the  note 
'was  written  were  the  property  of  Mrs.  Phipoe.  In  Jackson  v. 
State,  69  Ala.  249,  the  court,  commenting  on  the  case  then  in 
hand,  says,  by  way  of  illustration:  "Hence,  if  by  putting  in 
fear,  or  by  actual  violence  to  the  person,  a  promissory  note 
is  extorted,  this  is  not  robbery,  for  the  note  is  void;  it  is  of 
no  value  to  the  wrongdoer,  and  of  no  detriment  to  him  from 
whom  it  is  forced.  But  taking  by  violence  from  the  person 
of  the  prosecutor  a  slip  of  paper  containing  a  memorandum 
of  a  sum  of  money,  which  was  due  or  ^^^  owing  to  him  from 
another,  is  robbery.  The  paper  was  not  evidence  of  the  debt 
which  could  have  been  used  against  the  debtor,  but  it  was 
evidence  that  reminded  the  prosecutor  of  the  existence  and 
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amount  of  the  debt ;  and,  as  was  said  by  the  court,  his  ke^ 
ing  of  it  showed  that  he  considered  it  of  some  value":  2 
Russell  on  Crimes,  9th  ed.,  99,  100.  This  writer  in  a  note, 
referring  to  the  provisions  of  the  English  statute,  24  &  25 
Victoria,  chapter  96,  section  48,  says:  ''This  clause  is  new. 
It  will  meet  all  such  cases  as  Rex  v.  Phipoe,  2  Leach,  673, 
and  Rex  v.  Edwards,  6  Car.  &  P.  521,  25  Eng.  Com.  L.,  where 
persons,  by  violence  to  the  person  or  by  threats  of  acoosation 
of  crimes,  induce  others  to  execute  deeds,  bills  of  exchange  or 
other  securities." 

What  will  amount  to  the  taking  of  property  necessary  to 
constitute  the  offense  of  robbery  is  fully  discussed  by  Mr. 
Russell,  with  reference  to  the  cases  we  have  referred  to,  and 
many  other  cases,  and  the  rule  announced  by  him  is  that: 
''By  the  'taking'  necessary  in  this  offense  is  implied  that  the 
robber  must  be  in  the  possession  of  the  thing  taken;  that  the 
offense  is  not  actually  completed  without  such  taking";  that 
it  must  be  taken  from  the  peaceable  possession  of  the  owner; 
that  the  property  must  have  some  value,  although  the  value 
is  quite  immaterial,  the  gist  of  the  offense  being  the  force  and 
terror  employed  in  obtaining  it.  He  does  say,  however,  that 
a  taking  in  law  will  suffice,  and  need  not  be  immediately  f  r3m 
the  person  of  the  owner ;  that  it  will  be  sufficient  if  it  be  d<me 
in  his  presence,  and  he  illustrates  by  sa3ring  that,  "If  A,  upon 
being  assaulted  by  a  thief,  throws  his  purse  or  cloak  into  a 
bush,  and  the  thief  takes  it  up  and  carries  it  away ;  or  if,  while 
A  is  &ying  from  the  thief,  he  lets  fall  his  hat,  and  the  thief 
takes  it  up  and  carries  it  away,  such  taking  being  done  in 
the  presence  of  A  will  be  sufficient.'*  Many  o&er  illustrations 
are  given ;  but  all  go  to  show  that  to  constitute  the  crime  of 
robbery,  the  robber  must  come  into  actual  possession  of  the 
property,  a  thing  of  some  value,  against  the  will  of  the  owner 
and  in  his  presence:  2  Russell  on  Crimes,  100,  etc. 

These  authorities  convince  us  that  the  robbery  with  which 
defendant  is  charged  and  convicted,  by  the  judgment  below, 
was  not  consummated  within  the  jurisdiction  of  West  Vir- 
ginia. The  exact  question  we  have  here,  as  to  the  plaee  of 
venue  of  the  offense,  was  recently  decided  by  the  supreme 
court  of  Georgia,  where  the  facts  involved  were  quite  similar 
to  those  involved  in  ^^^  this  case.  In  that  case  the  i>erson 
robbed,  being  found  in  one  county,  was  handcuffed  and  led 
by  his  captors  into  another  county,  before  they  finally  ob- 
tained from  him  the  money  of  which  they  robbed  him,  and 
it  was  held  that  the  offense  of  robbery  by  intimidation  was 
committed,  and  that  the  venue  of  the  offense  was  the  county 


Peb.  1909.]  Stats  v.  McAllister.  963 

in  which  the  captors  finally  reduced  the  moiiey  to  their  ex- 
clusive possession,  and  not  the  county  in  which  they  seized 
tlie  coat  where  the  money  was.  This  decision  is  in  consonance 
^^ith  the  other  authorities  cited,  and  we  think  there  can  be 
no  question  that  whatever  other  offense  the  defendant  and  his 
confederates  may  have  committed  in  the  state  of  West  Vir- 
^nia,  and  in  the  county  of  Wayne,  and  whether  or  not  the 
final  obtaining  of  the  check  of  York  in  Kentucky  constituted 
robbery,  no  robbery  was  committed  by  them  within  the  juris- 
diction of  Wayne  county,  and  that  the  verdict  and  judgment 
against  defendant  must  be  set  aside  and  a  new  trial  awarded. 
Beversed. 


The  Crime  of  Bobhery  is  the  subject  of  a  note  to  State  t.  MeCune, 
70  Am.  Dec.  178.  Bobbery  is  defined  to  be  the  felonious  and  forci- 
ble taking,  from  the  person  of  another,  of  goods  or  money  of  any 
▼alue,  by  violence  and  putting  him  in  fear:  Commonwealth  v.  White, 
133  Pa.  182,  19  Am.  St.  Eep.  628;  Crawford  v.  State,  90  0a.  701, 
35  Am.  St.  Bep.  242.  Whenever  the  elements  of  force  and  being 
put  in  fear  enter  into  the  taking,  and  are  the  cause  inducing  the 
owner  of  personal  property  to  part  with  it,  the  taking  is  robbery, 
no  matter  how  slight  the  act  of  force  or  the  cause  creating  the 
fear  may  be:  State  v.  Parsons,  44  Wash.  299,  120  Am.  St.  Bep.  1003. 
Hobbery  is  distinguished  from  larceny  from  the  person  in  People 
V.  Campbell,  234  111.  391,  123  Am.  St.  Bep.  107;  and  from  extortion, 
in  the  note  to  State  v.  Coleman,  116  Am.  St.  Bep.  449.  For  other 
recent  authorities  on  the  nature  of  the  crime  of  robbery,  see  Tones 
V.  State,  48  Tex.  Cr.  363,  122  Am.  St.  Bep.  759;  People  v.  Camp- 
bell, 234  lU.  891,  123  Am.  At.  Bep.  107;  Fannin  v.  State,  51  Tex. 
Cr.  41,  123  Am.  St.  Bep.  874;  Williams  v.  State,  51  Tex.  Cr.  361, 
123  Am.  St.  Bep.  884. 

The  Vewte  of  a  Crime^  or  the  Place  Where  It  U  Committed,  is  the 
subject  of  a  note  to  Simpson  v.  State,  44  Am.  St.  Bep.  79.  As  to 
the  venue  of  offenses  begun  in  one  county  or  state  and  completed 
in  another,  see  People  v.  Botkin,  132  Cal.  281,  84  Am.  St.  Bep.  39; 
State  V.  Herring,  21  Ind.  App.  157,  69  Am.  St.  Bep.  351.  The  re- 
ceipt or  obtaining  of  money  or  property  under  false  pretenses  is 
the  consummation  of  the  offense;  and  if  the  false  pretenses  are 
made  in  one  jurisdiction,  but  the  property  is  obtained  in  another, 
the  prosecution  must  be  instituted  in  the  latter  jurisdiction:  Connor 
V.  State,  29  Fla.  455,  30  Am.  St.  Bep.  126.  And  if  one  is  intrusted 
with  property  in  one  parish  or  county,  and  there  forms  the  inten- 
tion of  fraudulently  appropriating  it  to  his  own  use,  and,  pursuant 
to  snch  intention,  goes  with  it  to  another  parish  or  eounty,  where  he 
accomplishes  his  object  by  pawning  it,  his  crime  may  be  deemed 
committed  in  the  place  where  he  received  the  property  and  formed 
the  criminal  intent,  and  hence  he  ma^  be  convicted  under  an  in- 
dictment charging  him  with  committing  the  crime  in  the  latter 
place:  State  v.  Sullivan,  49  La.  Ann.  197,  62  Ain.  St.  Bep.  664. 
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McEAIN  ▼.  BALTIMORE  AND  OHIO  BAILBOAD  COM- 

PANY. 

[65  W.  Ya.  238,  64  a  E.  18.] 

BAILBOAD  —  liUbillty  for  Act  of  Special  Po11e«  Oflecc/— 
A  Bpecial  officer,  appointed  and  eommissioned  bj  the  gOTomor,  at 
the  instance  of  a  railroad  eompanj,  under  the  provisions  of  seetioa 
31,  chapter  145,  Code  of  1899,  section  4281,  Code  of  1906,  and  psid 
by  such  company  for  his  serriees,  is  prima  facie  a  pnblie  oAcer  for 
whoso  wrongful  acts  snch  company  is  not  liable,     (pp.  965,  966.) 

BAILBOAD— lilability  for  Act  of  Special  Poiica  Qfltosrw— 

If  such  an  officer  is  engaged  in  special  service  for  the  company,  such 
as  guarding  its  property  or  enforcing  obedience  to  its  rales  and 
regiSationa,  and  does  a  wrongful  act.  for  which  the  injured  party 
is  entitled  to  damages,  and  such  act  was  within  the  scope  of  sarh 
service  or  employment,  the  company  is  liable  as  in  the  ease  of  its 
regular  employ^  such  as  conductors  and  station  masters,  (pp.  968, 
969.) 

BAILBOAD— Liability  for  Arrest  and  Prosecmion  ICade  br 
Police  Officer. — ^But  the  company  is  not  liable  for  a  false  arrest,  as- 
sault and  battery  and  malicious  prosecution,  not  directed  nor  in- 
stigated by  it,  and  founded  upon  an  alleged  breach  of  the  peace  al 
one  of  its  stations,  in  no  wajjr  affecting  or  involving,  so  far  as  the 
evidence  discloses,  any  of  its  property,  rights  or  servants,  nor 
growing  out  of  any  transaction  between  the  plaintiff  and  the  eooh 
pany,  ^though  the  plaintiff  was  rightfully  in  the  station,  having  a 
ticket  and  awaiting  the  arrival  of  a  train,  and  the  alleged  breach 
of  the  peace,  arrest  and  assault  and  battei^^  occurred  on  the  prem- 
ises of  the  company,     (p.  971.) 

BAILBOAD— Liability  for  Arreet  and  ProBOOOtioiL  liade  If 

Police  Officer. — Evidence  disclosing  the  facts  and  circumstances  aboTe 
stated,  and  nothing  more,  is  insufficient  to  sustain  a  verdict  agaiiM 
the  railroad  company  at  whose  instance  the  special  officer  ^vas  ap- 
pointed and  by  whom  he  was  paid  for  his  public  services,  and  tha 
trial  court  properly  set  it  aside,     (p.  971.) 

(Syllabi  by  the  court.) 

Harry  Shaw  and  G.  H.  Leeds,  for  the  plaintiff  in  error. 

U.  N.  Amett,  Jr.,  and  John  Baasel,  for  the  defendant  m 

error. 

a8*  POFPENB AEGEB,  J.  Charles  J.  McKain  complaim  j 
of  an  order  made  by  the  circuit  court  of  Marion  ooonlry  setting 
aside  a  verdict  in  his  favor  for  three  hundred  dollars  and 
awarding  the  defendant,  the  Baltimore  and  Ohio  Railroad 
Company,  a  new  trial  in  the  case.  The  action  is  for  damages 
for  false  arrest  and  imprisonment  and  assault  and  battei7t 
alleged  to  have  been  committed  by  the  defendant  through  iti 
agents,  and  refusal  to  carry  and  transport  the  plaintiff,  as  it< 
had  contracted  to  do  by  selling  him  a  ticket.  The  arrest  wu^ 
predicated  on  an  alleged  assault,  committed  at  the  Fairmont 
station  of  the  defendant  upon  Mrs.  J.  H.  Downey,  wife  of  tht 
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8X>eeiaI  officer  who  made  the  arrest.  The  evidence,  bearing  on 
the  question  of  probable  cause  therefor,  is  highly  conflicting, 
and  renders  it  one  clearly  proper  for  jury  determination. 
The  plaintiff  denies  having  molested  the  lady  in  any  way,  and 
she,  her  husband  and  another  man  stoutly  assert  the  contrary, 
8a3dng  ^®*  he  rudely  pushed  or  shoved  her  as  he  passed  them, 
while  they  were  standing  and  engaged  in  conveivation.  It 
is  hardly  necessary  to  say  this  made  a  case  proper  for  jury 
determination.  If  the  railway  company  is  responsible  for  the 
acts  done  by  Downey,  the  arrest,  assault  and  battery  and  im- 
prisonment being  regarded,  agreeably  to  the  finding  of  the 
jury,  as  having  been  inflicted  without  probable  cause  or  jus- 
tification. 

Downey  was  a  special  policeman,  commissioned  by  the  gov* 
ernor  of  the  state,  by  virtue  of  the  authority  vested  in  him  by 
section  31  of  chapter  145  of  the  Code,  upon  the  application 
of  the  defendant,  and  employed  and  paid  by  it.  He  had  quali* 
fied  as  such  officer  and  filed  a  copy  of  his  oath  of  office  in  the 
clerk's  office  of  the  county  court  of  the  county  in  which  he 
made  the  arrest.  His  powers  are  thus  defined  in  the  section 
of  the  statute  above  named:  ** Every  police  officer  appointed 
under  the  provisions  of  this  act  shall  be  a  conservator  of  the 
peace  within  each  county  in  which  any  part  of  said  railroad 
may  be  situated,  and  in  which  such  oath  or  a  certified  copy 
thereof  shall  have  been  filed  with  the  clerk  of  the  county  court 
or  other  tribunal  established  in  lieu  thereof ;  and,  in  addition 
thereto,  he  shall  possess  and  may  exercise  all  the  powers  and 
authority,  and  shall  be  entitled  to  all  the  rights,  privileges 
and  immunities,  within  such  counties,  as  are  now,  or  may  here- 
after be,  ves1:ed  in  or  conferred  upon  the  regularly  elected  or 
appointed  constables  of  said  county. ' '  The  statute  also  author- 
izes any  railroad  company  at  whose  instance  such  an  appoint- 
ment has  been  made  to  dispense  with  the  services  of  the  officer 
by  filing  a  notice  to  that  effect,  and  thereupon  bis  powers 
** cease  and  determine." 

The  reported  decisions  indicate  that  statutes  similar  to  ours, 
providing  for  the  appointment  of  special  police  officers,  at  the 
instance  of  corporations  and  payment  by  them  for  their 
services,  have  been  passed  in  many  of  the  states  and  construed 
by  several  of  the  courts.  While  no  decision  of  this  court  deals 
with  the  identical  questions  presented,  namely,  the  status  of 
snch  an  officer  and  the  extent  to  which  his  employer  is  liable 
for  his  acts,  the  numerous  decisions  of  other  courts  having 
persuasive  authority  with  us  render  it  comparatively  easy  to 
solve  these  questions.    Such  officers  act,  in  the  opinion  of  the 
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courts,  sometimes  as  servants  of  the  company  emplojing  them 
and  sometimes  ^^^  as  officers  of  the  state :  Deck  ▼.  BaltiiDore 
&  O.  B.  E.  Co.,  100  Md.  168,  108  Am.  St.  Rep.  394,  59  Atl. 
650;  Foster  v.  Grani  Rapids  Ry.  Co.,  140  Mich.  689.  101  N 
W.  380;  Brill  v.  Eddy,  115  Mo.  596,  22  S.  W.  488;  Dickson  t. 
Waldron,  135  Ind.  507,  41  Am.  St.  Rep.  440,  34  N.  B.  506, 
35  N.  E.  1,  24  L.  R.  A.  583 ;  Sharp  v.  Brie  Ry.  Co.,  184  N.  Y. 
100,  76  N.  E.  923,  6  Ann.  Cas.  250;  Tyson  v.  Bauland  Co^ 
186  N.  Y.  397,  79  N.  E.  3,  9  L.  R.  A.,  N.  S.,  267;  Healey  v. 
Lothrop,  171  Mass.  263,  50  N.  E.  540;  Tucker  v.  Erie  Ry.  Co- 
69  N.  J.  L.  19,  54  Atl.  557 ;  Cordner  v.  Boston  &  M.  Ry.  Ca. 
72  N.  H.  413,  57  Atl.  234 ;  Thomas  v.  Canadian  Pac.  R  R. 
Co.,  14  Ont.  Law  Rep.  55,  8  Ann.  Cas.  324 ;  Daniel  v.  Atlantic 
Coast  Line  R.  R.  Co.,  136  N.  C.  517,  48  S.  E.  816,  67  L.  R.  A 
455,  1  Ann.  Cas.  718.  The  import  of  these  decisions  is  that 
such  appointees,  although  paid  for  all  their  services  hj  the 
persons  at  whose  instances  they  are  appointed,  are  not  servants 
of  such  persons  in  respect  to  all  the  acts  they  perform  by 
virtue  of  their  offices ;  but  only  in  respect  to  services  rendered 
the  company,  such  as  defending  or  preserving  its  properly. 
The  line  of  distinction,  sometimes  hard  to  recognize  under  the 
circumstances  of  the  particular  case,  marks  the  point  at  which 
the  act  ceases  to  be  one  of  service  to  the  employer,  and  be- 
comes one  of  vindication  of  public  right  or  justice,  the  appre- 
hension or  punishment  of  a  wrongdoer,  not  for  the  injury 
done  to  the  employer,  but  to  the  public  at  large.  Perhaps 
the  clearest  and  best  statement  of  it  is  that  given  by  the 
•eminent  English  jurist  Blackburn,  in  Allen  v.  London  etc 
Ry.  Co.,  L.  R.  6  Q.  B.  65,  as  frequently  quoted  by  the  Amer- 
ican courts:  ''There  is  a  marked  distinction  between  an  aet 
done  for  the  purjwse  of  protecting  the  property  by  prevent- 
ing a  felony  or  of  recovering  it  back  and  an  act  done  for  the 
purpose  of  punishing  the  offender  for  that  which  has  already 
been  done.  There  is  no  implied  authority  in  a  person  having: 
the  custody  of  property  to  take  such  steps  as  he  thinks  fit  to 
punish  a  person  who  he  supposes  has  done  something  with 
reference  to  the  property  which  he  has  not  done.  The  act  of 
punishing  the  offender  is  not  anything  done  with  reference  to 
the  property ;  it  is  done  merely  for  the  purpose  of  vindicatinf 
justice.  And  in  this  respect  there  is  no  difference  between  a 
railway  company — ^which  is  a  corporation — and  a  private  indi- 
vidual; if  the  law  were  that  the  defendants  are  responsxhle 
for  the  act  of  their  booking  clerk  in  giving  the  plaintiff  into 
custody  on  an  unfounded  charge,  every  shopkeei>er  in  London 
would  be  answerable  for  any  act  done  by  a  shopman  left  in 
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his  shop  who  chose  ^^  to  accuse  a  person  of  having  at- 
tempted to  plunder  the  shop,  every  merchant  would  be  re- 
sponsible for  a  similar  act  of  his  clerk,  and  every  gentleman 
for  the  act  of  his  butler  or  coachman.''  In  order  to  make  the 
employer  liable,  he  must  have  directed  the  injurious  and 
wrongful  act  to  be  done.  Thus,  in  Tolchester  etc.  Co.  v.  Stein- 
meier,  72  Md.  313,  20  Atl.  188,  8  L.  R.  A.  846,  one  of  the 
earliest  cases  on  the  subject  in  this  country,  the  court  held  as 
follows:  "1.  That  the  defendant  waa  not  bound  for  the  police- 
man's acts  simply  because  he  was  appointed  by  the  governor 
at  its  nomination,  or  request,  and  because  it  paid  his  salary ; 
2.  That  the  act  of  the  policeman  was  that  of  a  state  officer  in 
the  exercise  of  his  common-law  powers  as  such  officer,  and  not 
executing  the  orders  of  the  defendant;  3.  That  the  act  of 
'arrest,  to  be  effectually  ratified  by  the  defendant,  must  have 
been  the  act  of  its  agent  authorized  to  commit  it."  In  Tucker 
V.  Erie  Ry.  Co.,  69  N.  J.  L.  19,  54  Atl.  557,  the  court  held  as 
follows:  **In  order  to  render  a  company  responsible  for  an 
unwarranted  arrest  made  by  one  of  such  policemen,  and  a 
subsequent  malicious  criminal  prosecution  by  him,  it  is  neces- 
sary to  show  that  his  action  was  instigated  by  the  company 
or  some  of  its  officers  or  employ^."  In  Foster  v.  Grand 
Rapids  Ry.  Co.,  140  Mich.  689,  104  N.  W.  380,  the  following 
proposition  is  asserted:  ** Where  a  special  deputy  sheriff,  paid 
by  a  street  railway  company,  acts  solely  in  his  capacity  as  an 
officer  in  aasaulting  a  passenger,  and  not  by  the  direction  of 
the  conductor  in  charge  of  the  car,  the  street  railway  company 
is  not  responsible  for  the  act." 

But  the  direction  or  instigation  need  not  be  in  express 
terms.  It  suffices  that  the  officer  in  the  employment  of  a 
private  person  or  corporation  had  implied  authority  or  direc- 
tion from  the  employer  to  do  the  act.  In  other  words,  if  the 
act  done  was  within  the  scope  of  the  duty  imposed  upon  him 
in  favor  of  the  employer  by  his  contract  of  service,  the  prin- 
ciple of  respondeat  superior  applies.  ''In  an  action  against 
a  corporation  for  a  malicious  prosecution  instituted  by  one  of 
its  servants,  where  it  is  not  shown  that  the  servant  had  any 
express  authority  to  institute  the  prosecution,  the  burden  is 
upon  the  plaintiff  to  show  that  the  servant,  from  the  nature 
of  his  duties,  had  implied  authority  to  prosecute  the  plain- 
tiff": Thomas  v.  Canadian  Pac.  Ry.  Co.,  14  Ont.  Law  Rep. 
55,  8  Ann.  Gas.  324.  This  principle  is  recognized  in  nearly, 
if  not  quite,  all  *®®  of  the  cases  above  cited.  Others,  further 
illustratinjj  it,  may  be  found  in  the  valuable  notes  to  Sharp 
V.  Erie  By.  Co.,  184  N.  Y.  100,  76  N:  E.  923,  6  Ann.  Cas.  250, 
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and  Thomas  ▼.  Canadian  Pac.  By.  Co.,  14  Ont.  Ij&w  Bep.  56, 
8  Ann.  Cas.  324.  No  aueh  implication  arises  from  the  faet 
that  the  ofiSoer  is  paid  by  the  person  at  whose  instance  he  mi 
appointed.  Although  so  paid,  he  is  prima  facie  a  pnhlie 
officer  and  not  a  private  servant:  Healey  ▼.  Lothrop,  171 
Mass.  263,  50  N.  E.  540 ;  Tucker  v.  Erie  By.  Co.,  69  N.  J.  L. 
19,  54  Atl.  557 ;  Cordner  v.  Boston  ft  M.  By.  Co.,  72  N.  R 
413,  57  Atl.  234 ;  Foster  v.  Grand  Bapids  By.  Co.,  140  Mk& 
689,  104  N.  W.  380;  Tyson  v.  Banland  Co.,  186  N.  T.  397,  79 
N.  E.  3,  9  L.  B.  A.,  N.  S.,  267.  But  such  iMeen  freqoentlj 
perform  acts  or  services  directly,  immediately  and  primaritr 
beneficial  to  their  employ^,  and  at  their  instance  and  nsder 
their  direction.  Such  special  onployment  may  include  sd 
express  direction  to  arrest  or  prosecute  all  peisons  whom  tbe 
officer  may  suspect  of  offenses  against  the  property  or  rights 
of  his  employer.  If  there  is  no  such  express  direction,  it  maj 
be  inferred  from  the  nature  of  the  duties  imposed  or  the 
services  to  be  rendered,  and,  if  so,  the  auttiorization  or  instiga- 
tion is  established  by  way  of  implication.  In  such  cases,  the 
relation  of  master  and  servant  is  made  out,  and  then  the 
question  is  whether  the  act  done  was  within  the  scope  or 
course  of  the  servant's  or  agent's  employment,  and  the  prin- 
ciples enunciated  in  Gillingham  v.  Ohio  Biver  B.  B.  Ca,  35 
W.  Va.  588,  29  Am.  St.  Bep.  827,  14  S.  E.  243,  14  L,  R  A 
798,  and  Davis  v.  Chesapeake  &  O.  B.  B.  Co.,  61  W.  Va.  246. 
56  S.  E.  400,  9  L.  B.  A.,  N.  S.,  993,  in  which  the  acts  wer& 
done  by  railway  conductors,  apply.  In  Sharp  v.  Erie  By.  Ca* 
184  N.  Y.  100,  76  N.  E.  923,  6  Ann.  Cas.  250,  the  plaintiff's 
decedent,  caught  in  the  act  of  stealing  a  ride  on  a  train,  had 
been  pursued  by  a  detective  employed  by  the  railway  com- 
pany out  of  the  railway  yards  onto  adjacent  lands  and  there 
shot  by  the  latter.  There  was  evidence  tending  to  show  that 
the  railway  company  had  employed  the  detective  to  proteet 
its  track  and  proper^  and  look  after  crimes  committed  against 
it  and  its  right  of  way,  and  the  court  held  that  it  was  for  the 
jury  to  say,  under  aU  the  facts  and  circumstances  shown  in 
evidence,  whether  the  detective  acted  wiUiin  the  scope  of  his 
employment,  or  whether,  being  a  public  officer,  he  acted  in 
that  capacity  alone.  Deck  v.  Baltimore  ft  O.  By.  Co^  100  Md. 
168,  108  Am.  St.  Bep.  394,  59  Atl.  650,  developed  facts  very 
similar  to  those  shown  in  Sharp  v.  Brie  By.  Co.,  184  N.  T. 
100,  76  N.  E.  923,  6  Ann.  Cas.  250,  and  the  court  held  tlie 
case  one  proper  for  jury  determination.  The  plaintiff  had 
been  stealing  a  ride  on  a  freight  train  and  a  special  i>olioeman 
^^  employed  by  the  company  ordered  him  off  and  then  shot 
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him  when  he  was  a  few  feet  distant  from  the  track.    In  Dick* 
son  V.  Waldron,  135  Ind.  507,  41  Am.  St.  Rep.  440,  34  N.  E. 
506,  35  N.  E.  1,  24  L.  B.  A.  583,  the  plaintiff  had  been 
assaulted  and  beaten  in  a  theater  by  a  special  offieeir  at  the 
time  on  duty  there.    The  assault  and  battery  grew  out  of  a 
controversy  between  the  plaintiff  and  the  ticket  seller.     It 
^was  a  part  of  the  special  officer's  duty  to  maintain  order  in 
the  establishment,  and  the  ticket  seller  had  demanded  the 
arrest  of  the  plaintiff.    The  court  held  the  proprietor  of  the 
establishment  liable  for  the  act  of  the  officer.     Speaking  of 
the  character  of  the  act,  the  judge,  who  delivered  the  opinion 
of  the  court,  said:  **Even  if  he  were  a  regular  patrolman,. 
called  in  off  the  street  by  appellants  or  their  agents  to  aid  in 
enforcing  the  regulations  of  the  theater,  he  would,  for  such 
pnrpose,  be  only  the  agent  of  appellants,  and  for  his  conduct 
as  such  agent,  within  the  scope  of  his  emplo3rment,  appellants 
^wonld  be  responsible."    This  view,  or  process  of  reasoning, 
resulted  in  the  following  conclusion  in  Foster  v.  Grand  Bapids 
Ry.  Co.,  140  Mich.  689,  104  N.  W.  380:  ''Where  a  special 
deputy  sheriff,  who  was  paid  by  a  street  railway  company, 
and  whose  duty  it  was  to  preserve  order  at  a  resort  owned 
by  the  company  and  ride  upon  the  cars  and  prevent  disturb- 
ances, assaulted  a  passenger  on  a  car  in  assisting  a  conductor 
to  eject  him  for  nonpayment  of  fare,  the  officer,  in  so  doing, 
represented  not  the  public,  but  his  employer,  and  the  street 
railway  company  was  liable." 

If,  however,  it  does  not  appear  that  the  act  done  was  within 
the  scope  of  the  servant's  emplo3inent,  or  that  there  was  any 
employment  or  contract  of  service,  beyond  that  by  which  the 
person  or  corporation  at  whose  instance  the  appointment  to 
the  office  was  made  bound  himself  to  pay  the  officer  for  his 
services  as  a  policeman,  or  that  the  arrest  was  made  or  the 
person  prosecuted  at  the  instance,  or  by  the  direction,  of  the 
person  who  has  the  appointment  made,  there  is  no  liability 
upon  such  person  for  the  act.  In  Healey  v.  Lothrop,  171 
Mass.  263,  50  N.  E.  540,  Mr.  Justice  Holmes,  delivering  the 
opinion  of  the  court,  said:  ''If  the  statute  had  meant  to 
make  the  officer  the  servant  of  the  person  who  applies  for  his 
appointment  and  gives  bond  for  his  conduct,  presumably  it 
would  have  said  so.  But  if  it  had  said  so,  it  would  have  in- 
sisted  upon  a  fiction  being  treated  as  a  fact.  It  is  true  that 
the  defendant  asked  to  have  an  officer  appointed,  ^^  perhaps 
asked  to  have  Mead  appointed,  and  that  he  paid  him.  But 
he  did  not  appoint  him,  could  not  remove  him,  and  could  not 
control  his  official  conduct,  which  was  governed  by  the  regula- 
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tions  of  the  police  oommisBioners  and  liis  own  sense  of  dotj 
as  a  public  officer.  The  statute  does  not  call  the  relation  that 
of  master  and  servant,  and  goes  no  farther  than  to  make  tk 
defendant  liable  upon  his  bond  'to  the  same  extent'  as  for 
a  servant.  The  words  quoted  imply  that  the  officer  is  not  cme. 
They  mean  to  the  same  extent  as  in  another  case  which  doe« 
not  exist.''  In  Tyson  v.  Bauland  Co.,  186  N.  Y.  397,  79  N.  E. 
3,  9  L.  B.  A.,  N.  S.,  267,  the  arrest  was  made  in  the  store  cf 
a  company  that  had  requested  the  appointment  of  the  offieer 
and  paid  him  for  his  services,  on  a  charge  of  theft  in  the 
store  by  a  customer,  and,  it  not  appearing  that  the  compaoy 
had  directed  the  arrest  to  be  made,  or  the  plaintiff  to  be 
prosecuted,  although  a  floor-walker  had  brought  the  loss  to 
the  attention  of  the  officer,  the  court  held  that  the  trial  eouit 
should  have  directed  a  verdict  for  the  defendant.  The  subjeet 
of  the  alleged  theft  was  not  goods  or  property  of  the  store, 
but  money  of  another  customer  who  happened  to  be  in  the 
store  at  the  time.  In  Smith  v.  Southeastern  By.  Ck>.«  L.  B. 
5  C.  P.  640,  there  had  been  a  controven^  between  railway 
servants  and  the  plaintiff.  Incidentally  a  special  officer,  em- 
ployed and  paid  by  the  company,  assaulted  the  plaintiff  and 
others.  After  the  struggle  was  over,  the  special  officer  gsye 
the  plaintiff  into  custody.  The  court  held  the  company  noc 
liable,  because  the  act  of  giving  him  into  custody  was  beyond 
the  scope  of  the  servant's  employment.  One  of  the  rules  of 
the  company  said  any  officer  or  servant,  sworn  as  a  constable 
for  the  district  or  place  where  he  was  on  duty,  might  take  into 
custody  anyone  whom  he  saw  commit  an  assault  upon  another 
at  any  of  its  stations,  for  the  purpose  of  putting  an  end  to 
any  fight  or  affray,  but  not  if  the  affray  had  come  to  an 
end.  It  appeared  from  the  evidence  of  the  plaintiff  that 
he  was  not  given  into  custody  until  after  the  fight  had  ended, 
and  the  court  said:  ^'We  are  disposed  to  draw  the  infer- 
ence in  fact  that  Antonio  in  giving  the  plaintiff  into  cus- 
tody was  not  acting  within  the  scope  of  his  employment  by 
the  company,  or  on  behalf  of,  or  for  the  benefit  of  the  eom- 
pany."  Agreeably  to  this,  the  court  said  in  Dickson  v. 
Waldion,  135  Ind.  507,  41  Am.  St.  Bep.  440,  34  X.  £.  506, 
35  N.  E.  1,  24  L.  B.  A.  583:  "If,  however,  after  entering 
^^  the  theater,  he  [the  officer]  should  discover  appellee  in 
the  act  of  violating  a  criminal  law  of  the  state  or  a  penal 
ordinance  of  the  city,  and  should  proceed  to  arrest  him  for 
it,  such  act  of  arrest  would  be  that  of  a  police  officer.  And 
if  such  arrest  were  made  on  the  officer's  own  motion,  with- 
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out  direction,  express  or  implied,  on  the  part  of  the  ap- 
pellants, then  the  appellants  would  not  he  responsible.'' 

In  view  of  these  precedents  and  principles,  we  are  of  the 
opinion  that  the  railway  company  is  not  liable  to  the  plaintiff 
for  the  injuries  inflicted  upon  him.  He  was  not  arrested  or 
prosecuted  for  any  act  respecting  the  railway  company  or 
its  property.  The  offense  with  which  he  was  charged  was 
an  act  done  respecting  the  wife  of  the  prosecuting  officer, 
and  did  not  in  any  way  involye  any  right  of  the  company. 
That  it  was  done  upon  the  premises  of  the  railway  com- 
pany is,  in  our  opinion,  immaterial.  The  motive  of  the  ar- 
rest, assault  and  prosecution  clearly  appears  to  have  been 
either  vindication  of  the  law,  or  a  desire,  on  the  part  of  the 
officer,  to  avenge  the  insult  to  his  wife  or  to  comply  with 
her  wishes,  and  in  none  of  these  aspects  of  the  case  would 
the  company  be  resx)onsible  for  the  acts,  however  unjustifiable 
they  may  have  been.  Nor  is  it  material  that  the  plaintiff 
had  a  rettim  ticket,  was  lawfully  at  the  station  awaiting  a 
train  and  was  not  carried  by  the  railway  company.  Ac- 
cording to  the  evidence,  his  losses  and  injuries  were  all  caused 
by  Downey,  not  the  railway  company. 

Perceiving  no  error  in  the  judfitment,  we  affirm  it,  with 
costs  and  damages. 

Affirmed. 


A  special  Police  Officer  appointed  on  the  appUcation  of  the  proprietor 
of  a  place  of  amnsement  is  not,  according  to  Healej  v.  Lothrop,  178 
Mass.  151,  86  Am.  St.  Bep.  471,  the  servant  of  the  proprietor;  and 
if  he  commits  an  assanlt,  the  only  remedy  against  the  proprietor  is 
on  his  bond.  Bat  in  Dickson  v.  Waldron,  135  Ind.  507,  41  Am.  St 
Bep.  440,  a  theater  manager  is  held  liable  for  the  act  of  his  em- 
plojd  in  wrongfully  attacking  and  injuring  a  patron  of  the  theater, 
although  the  employ^  is  a  special  policeman.  As  to  the  liability  of 
a  railway  company  for  the  act  of  a  special  poHceman  in  shooting  a 
trespasser,  see  Deck  y.  Baltimore  etc.  B.  B.  Co.,  100  Md.  168,  108 
Am.  St.  Bep.  399. 
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HOGL  V.  AACHEN  INSURANCE  COMPANY. 

[65  W.  Va.  437,  64  S.  E.  441.] 

FIBE  INSURANCE— Time  Within  Whksk  Suit  miwt  be  BroQ|(te 

on  Policy. — ^Though  a  fire  inBurance  poliey  provide  that  suit  muit 
be  brought  on  it  within  twelve  months  from  the  fire,  jet  aa  it  aba 
provides  that  no  salt  shall  be  brought  before  sixty  days  after 
proof  of  loss,  the  twelve  months  does  not  begin  until  the  end  ef 
the  sixty  days.     (p.  972.) 

(Syllabus  by  the  eourt.) 

C.  J.  Schuck  and  B.  M.  Addleman,  for  tlie  plaintiff  in 
error. 

Handlan  &  Reymazm,  E.  F.  Moore  and  J.  P.  Arbenz,  for 

the  defendant  in  error. 

^^  BRANNON,  J.  Matilda  C.  Hogl  sued  the  Aaehcoi 
and  Munich  Fire  Insurance  Company  to  recover  for  Ion  of  hex 

house  by  fire,  and  recovered. 

The  insurance  policy  provides  that  no  suit  on  it  shall  be 
sustained  ''unless  commenced  within  twelve  months  next 
after  the  fire."  This  suit  was  not  begun  within  that  pe- 
riod; but  the  policy  contains  another  clause  saying  that  the 
loss  should  not  become  payable  until  sixty  days  after  proof 
of  loss  furnished.  The  only  question  is,  Shall  the  twelve 
months'  limitation  begin  from  the  fire  or  from  the  elose  of 
the  sixty  dayst  The  policy  forbids  suit  for  sixty  days.  Is 
it  reasonable  to  say  that  the  company  shall  have  the  bene- 
fit of  the  sixty  days  in  exemption  from  suit  and  for  its  pur- 
poses in  investigatitg  the  loss,  and  yet  count  that  time  as 
part  of  the  twelve  months?  We  must  take  both  clauses  to- 
gether. There  are  conflicting  cases  upon  this  question;  bat 
why  discuss  it  when  this  court  has  held  that  the  suit  may 
be  within  twelve  months  from  the  end  of  the  sixty  days? 
Barber  Fire  &  Marine  Ins.  Co.,  16  W.  Va.  658,  37  Am.  Rep. 
800 ;  Murdock  v.  Franklin  Ins.  Co.,  33  W.  Va.  407,  10  S.  R 
777,  7  L.  R.  A.  572.  In  support  of  our  decisions  I  cite  the 
circuit  court  of  appeals:  Steel  v.  Phoenix  Ins.  Co.,  51  Pci 
715,  2  C.  C.  A.  463,  affirmed  by  the  United  States  supreme 
court  in  154  U.  S.  518,  14  Sup.  Ct.  Rep.  1153,  38  Li.  cd. 
1064.  Also  Fireman  *s  Fund  Ins.  Co.  v.  Buckstaff,  38  Neb.  150, 
41  Am.  St.  Rep.  727,  36  N.  W.  697 ;  German  Ins.  Co.  v.  Pair- 
bank,  32  Neb.  750,  29  Am.  St.  Rep.  459,  49  N.  W.  711 ;  Friezen 
V.  AUemania  Co.,  30  Fed.  352 ;  Hong  Sling  v.  Royal  Ins,  Co., 
8  Utah,  135,  30  Pac.  307 ;  Sample  v.  London  Marine  etc.  Ins. 
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Co.,  46  S.  C.  491,  57  Am.  St.  Rep.  701,  24  S.  B.  834, 47  L.  R.  A. 
696,  an  able  labored  cage ;  Boston  Ins.  Co.  y.  Scales,  101  Tenn. 
628, 49  S.  W.  743 ;  Sun  Ins.  Go.  r.  Jones,  54  Ark.  376, 15  S.  W. 
1034. 

There  is  in  the  case  a  discussion  as  to  difference  between 
X>olicie8  prescribing  a  time  limit  ''after  loss''  and  those  fix- 
ing it  ''after  the  fire."    We  see  no  difference. 

There  is  a  cross-assignment  of  error  based  on  the  claim 
that  the  amount  for  which  the  house  was  insured  is  fifteen 
hundred  dollars  and  the  verdict  thirteen  hundred  and  sixty- 
six  dollars  and  fifty  cents.  It  is  said  the  circuit  court  ought 
to  have  given  judgment  for  fifteen  hundred  dollars  under 
Code  of  1906,  section  1108,  making  an  insurance  company 
liable  for  the  policy  amount  in  case  ^^  of  total  loss,  and 
we  are  asked  to  do  so.  Why  should  we  be  called  to  pass  on 
this  when  the  circuit  court  was  not  asked  to  render  such 
judgment,  and  no  exception  taken  as  to  this,  and,  on  the 
contrary,  the  record  shows  the  plaintiff's  counsel  twice  stated 
the  loss  at  thirteen  hundred  and  sixty-six  dollars  and  fifty 
cents  and  asked  a  verdict  for  that  amount! 

We  affirm  the  judgment. 

Affirm. 


Insturanee,  Time  Within  Which  Action  mmi  he  Brought, — ^For  an- 
thorities  in  mipport  of  the  jprineipal  cue,  see  Bead  ▼.  State  Ins.  Co., 
103  Iowa,  307,  64  Am.  St.  Bep.  180;  Sample  ▼.  London  etc.  Fire  Ins. 
Co.,  46  S.  C.  491,  57  Am.  St.  Bep.  701;  Fireman's  Fund  Ins.  Go.  ▼. 
Backstaff,  38  Neb.  150,  41  Abl  St.  Bep.  727;  German  Ins.  Co.  ▼. 
Fairbank,  32  Neb.  750,  29  Am.  St.  Bep.  459.  For  authorities  per- 
haps taking  a  different  view,  see  McFarland  v.  Bailwi^  ete.  Aeei- 
dent  Assn.,  5  W70.  126,  63  Am.  St.  Bep.  29;  Egan  ▼.  Oakland  Ins. 
Co.,  29  Or.  403,  54  Am.  St.  Bep.  798;  State  Ins.  Co.  v.  Meesman,  2 
Wash.  459,  26  Am.  St.  Bep.  870. 


HABTIGAN  v.  HARTIGAN. 

[65  W.  Va.  471,  64  S.  E.  726.] 

0UBTE8T. — ^A  Decraa  of  Divozco  ftom  Bad  and  Board,  with 
perpetual  separation,  in  the  terms  provided  by  section  12,  ehapter 
64  of  the  Code,  does  not  bar  the  curtesy  of  the  husband,  against 
-whom  such  decree  is  pronounced,  in  lands  belonging  to  the  wife  at 
the  time  of  the  decree;  but  upon  lands  thereafter  acquired  by  her 
it  operates  like  an  absolute  divorce,  thus,  as  to  such  property,  bar- 
ring claim  to  curtesy,     (pp.  974,  976.) 

0UKTE8T  —  Barring  by  Special  Order  In  Divorce  Decree. — 
Quaere:  May  not  the  court,  by  virtue  of  section  11,  chapter  64  of 
the  Code,  in  granting  such  divorce,  bar,  by  a  special  order  in  the 
decree,  the  right  of  curtesy  or  dower  in  the  existing  real  estate  of 
the  parties,  or  either  of  themt     (p.  975.) 
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WOBD8  AND  PHRA8E8.— Witbin  tbe  M«uiiii«  of  tbm  Wort 
'^terest"  there  is  ueually  embraced  a  mere  eontingent  or  inckoate 
interest,     (p.  977.) 

OUBTEST— IHtotco— The  Word  "Intarest^  in  a  deene  of  di- 
Torce  whieh  reserves  "for  future  order  the  qnestion  of  the  interests 
of  each  of  the  said  parties  in  the  said  property/'  indades  the  has- 
band's  estate  by  the  curtesy.     (By  the  editor.)     (p.  977.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  tbe  editor.) 

Lazzelle  &  Stewart,  for  the  plaintifb  in  error. 

Goodwin  &  Beay,  for  the  defendant  in  error. 

^'^^  BOBINSON,  J.  In  a  soit  for  divorce,  pending  in  the 
circuit  court  of  Monongalia  county,  it  was  decreed  "that 
the  plaintiff,  Mary  Y.  Hartigan,  be  divorced  from  bed  and 
board  from  her  husband,  ^'^  the  said  defendant,  James  W. 
Hartigan;  that  the  said  plaintiff  and  defendant  be  per- 
petually separated;  that  said  plaintiff  be  hereafter  perpeto- 
ally  and  fully  protected  in  her  person  from  said  defendant 
and  in  all  her  property  and  estate  now  owned  by  her  ex- 
cept as  hereinafter  provided,  and  in  all  her  property  and 
estate  hereafter  acquired  by  her  against  any  claim,  demand 
or  estate  of  said  defendant  and  free  from  any  marital  right 
or  claim  of  said  defendant ;  that  the  said  defendant  be  here- 
after perpetually  and  fully  protected  in  all  his  property 
and  estate  now  owned  by  him  except  as  hereinafter  pro- 
vided, and  in  all  property  and  estate  hereafter  acquired  by 
him  against  any  claim,  demand  or  estate  of  said  plaintiff." 
That  this  decree  was  founded  upon  the  ground  of  cruelty, 
and  not  desertion,  is  made  clear  by  the  opinion  upon  the 
affirmance  of  the  decree  by  this  court :  58  W.  Va.  610,  52  S. 
E.  720.  Mary  V.  Hartigan  died  seised  and  constructively 
possessed  of  real  estate.  James  W.  Hartigan  was  in  actual 
possession  of  the  same  as  her  tenant,  under  provisions  of 
the  divorce  decree.  He  refused  to  surrender  possession  to 
the  heirs  of  Mary  V.  Hartigan,  claiming  the  right  thereto 
as  tenant  by  the  curtesy.  The  heirs  sought  to  oust  him  by 
an  action  of  unlawful  detainer,  claiming  that  his  eartesy 
right  was  terminated  by  the  clause  of  the  divorce  decree 
recited  above.  The  case  was  heard  upon  a  agreed  state- 
ment of  the  facts.  The  court  fotmd  in  favor  of  the  de- 
fendant and  rendered  judgment  for  him.  The  effect  of  that 
judgment  is  that  James  W.  Hartigan 's  right  of  curtesy  in 
the  real  estate  was  not  cut  off  by  the  divorce  decree.  Does 
the  decree  sever  that  right  t  This  is  the  principal  question 
for  our  consideration  upon  the  writ  of  error  to  the  judgment. 
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At  the  common  law  a  divorce  a  mensa  et  thoro  had  no 
effect  whatever  upon  curtesy  or  dower,  nor  indeed  upon  any 
of  the  marital  rightis  of  either  party  touching  property:  2 
Minor's  Institutes,  4th  ed.,  121.  And  in  Virginia  such  di- 
vorce has  no  more  effect  than  at  the  common  law,  in  the 
absence  of  any  order  of  court,  in  the  sentence  of  divorce, 
to  the  contrary:  2  Minor's  Institutes,  122.  The  same  is 
true  in  this  state.  Our  statutes  on  the  subject  are  the  same 
as  those  of  Virginia.  The  jurisprudence  of  the  two  states 
in  this  behalf  is  the  same.  And  in  the  Virginias  a  divorce 
a  mensa  et  thoro,  with  a  decree  of  perpetual  separation 
added,  such  as  is  now  in  question  before  us,  provided  ^'^  for 
by  statutes  precisely  the  same  in  the  two  states,  is  plainly 
defined  as  to  its  effect  on  curtesy  or  dower  by  Mr.  Minor. 
''Such  a  decree  of  perpetual  separation,"  says  he,  ''has  no 
effect  upon  the  marital  rights  of  the  parties  (nor  conse- 
quently upon  curtesy  and  dower)  as  to  existing  property; 
but  upon  property  thereafter  acquired  it  operates  like  a  di- 
vorce a  vincido  matrimonii,  thus,  as  to  such  property,  bar- 
ring the  claim  to  curtesy  or  to  dower":  2  Minor's  Institutes, 
122.  Is  not  this  text  a  construction  of  our  statute  law  by 
eminent  Virginia  authority  Y  He  is  speaking  of  the  identi- 
cal section  of  the  law  upon  which  this  decree  is  based.  And 
in  the  decree  the  court  has  followed  this  statute,  doing  only 
that  which  is  provided  by  the  statute,  using  the  same  lan- 
guage employed  in  it.  May  we  not  say,  then,  that  Mr. 
Minor  in  fact  construes  this  decree  by  the  text  we  have 
quoted  t  That  construction  says  that  this  decree  does  not 
bar  the  curtesy  which  James  W.  Hartigan  claims.  The  real 
estate  in  which  he  claims  such  right  was  owned  by  Mary  V. 
Hartigan  at  the  time  of  the  divorce  decree.  It  is  not  prop- 
erty acquired  by  her  thereafter. 

It  is  true  that  Mr.  Minor  indicates  throughout  his  disserta- 
tions on  the  subject  that  in  granting  a  divorce  it  is  com- 
petent for  the  court  tb  make  an  order  barring  or  affecting 
curtesy  or  dower  where  without  such  order  the  decree  would 
not  have  that  effect:  1  Minor's  Institutes,  303;  2  Minor's 
Institutes,  118,  119,  138.  '  It  would  seem  that  this  view  is 
based  on  that  which  is  section  11,  chapter  64,  of  our  Code. 
In  granting  any  kind  of  divorce,  the  court  is  by  that  sec- 
tion given  power  to  make  any  order  it  may  deem  expedient 
concerning  the  estate  and  maintenance  of  the  parties  or 
either  of  them.  It  is  insisted  that  this  relates  only  to  ali- 
mony.   But  a  thorough  review  of  the  origin  and  growth  of 
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this  fltatate,  from  the  first  enactment  on  the  subject,  thnrng^ 
out  the  revisals,  to  the  existing  law,  leads  us  to  favor  thst 
which  Mr.  Minor  advisedly  recognizes;  that  is,  that  the 
court  may,  by  a  special  order  in  the  sentence  of  divorce,  eat 
off  or  bar  curtesy  or  dower  where  the  decree  without  speeiil 
order  would  not  have  that  effect.  And  this  is  suggested  in 
Harris  v.  Harris,  31  Qratt.  13.  The  discretion  given  by 
our  section  11,  chapter  64,  to  the  court  as  to  an  order  relating 
to  the  estate  of  the  parties  is  there  denominated  as  "a  broad  and 
comprehensive  one. "  Certain  it  is  that  the  language  form^j 
employed  in  the  older  statutes  are  recommended  by  the  re- 
visers for  the  Code  of  1849,  in  this  behalf  expressly  authorized 
^"^^  the  court  to  make  an  order  affecting  or  barring  curtc^ 
and  dower.  Is  not  this  power  still  retained  by  the  broad  and 
comprehensive  discretion  given  to  the  court  by  section  11  rda- 
tive  to  the  making  of  any  order  it  may  deem  expedioit  as  to 
the  estate  of  the  parties  or  either  of  themt    It  seems  so. 

But  we  deem  it  unnecessary  to  decide  the  foregoing  question, 
since  in  the  decree  before  us  there  is  no  such  special  order  of 
the  court.  As  we  view  it^  the  decree  is  silent,  as  is  the  statute 
upon  which  it  is  based,  in  relation  to  curtesy  in  the  proper^ 
of  the  wife  owned  at  the  time  of  the  decree.  The  decree,  fol- 
lowing the  statute,  expressly  bars  curtesy  as  to  after-acquired 
property.  As  to  after-acquired  property,  the  statute  maks 
the  decree  of  perpetual  separation  to  operate  as  would  a  decree 
a  vinculo  matrimonii.  A  decree  from  the  bonds  of  matrimony 
has  the  effect  to  bar  curtesy  or  dower  in  existing  proper^. 
even  for  supervenient  cause:  Porter  v.  Porter,  27  Gratt.  5S9. 
As  to  existing  property,  however,  the  decree  under  considera- 
tion does  only  what  section  12  empowers  the  court  to  do  in 
making  an  order  of  perpetual  separation ;  that  is,  it  protects 
the  wife  in  the  possession  and  control  of  the  property  durinf 
the  separation.  That  protection  is  personal  to  har;  it  cannot 
exist  after  her  death.  Then,  it  can  be  of  no  service  to  her. 
The  decree  is  made  for  her;  it  is  not  intended  as  a  protectioa 
to  those  who  come  after  her.  If  the  court  had  power  under 
section  11,  or  other  part  of  the  chapter,  to  bar  the  curte^ 
right  in  question,  it  has  not  done  6o.  It  could  do  so  only  by 
the  use  of  plain  terms.  We  are  not  justified  in  annihilating  a 
sacred  property  right  by  strained  construction,  or  in  basiiif 
an  act  of  such  annihilation  upon  mere  implication.  As  to  ex- 
isting property  of  the  wife,  the  decree  makes  no  reference  to 
the  curtesy  of  the  husband  therein.  That  curtesy  still  exists. 
The  divorce  was  simply  from  bed  and  board.  The  bonds  d 
matrimony  were  not  dissolved;  they  existed  until  the  death  of 
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Mary  V.  Hartigan.  Though  the  parties  were  separated  by 
legal  decree,  they  were  still  man  and  wife.  **No  interest  of 
the  husband  in  the  wife's  lands,  either  during  their  joint  lives 
or  after  her  death,  is  taken  from  him  by  this  divorce":  2 
Bishop  on  Marriage  and  Divorce,  sec.  1678.  ''A  decree  of 
divorce  a  mensa  et  thoro  pronounced  against  the  husband  does 
not  bar  him  of  the  right  of  curtesy'* :  Smoot  v.  Lecatt,  1  Stew. 
(Ala.)  590.  **As  a  divorce  a  mensa  et  thoro  does  not  destroy 
the  relation  of  marriage,  *^*  but  merely  suspends  some  of  the 
obligations  arising  out  of  that  relation,  it  follows  that  the 

right,  as  regards  succession  to  property,  is  not  impaired 

So  a  husband  is  tenant  by  the  curtesy  of  his  wife's  lands": 
Clark  V.  Clark,  6  Watte  &  S.  (Pa.)  85. 

At  the  common  law,  unless  for  causes  existing  ab  initio,  an 
absolute  divorce  could  only  be  obtained  by  act  of  parliament. 
A  parliamentary  divorce,  being  for  a  supervenient  cause,  when 
a  marriage  not  void  ah  initio  had  for  a  time  existed  with  all 
attendant  righte  of  the  relation,  did  not  have  the  effect  to  bar 
those  rights  unless  there  was  a  special  provision  in  the  act  to 
that  effect.  **If  an  act  of  parliament  dissolving  the  marriage 
contract  do  not  devest  dower  except  a  special  clause  excluding 
it  be  inserted,  it  is  diflScult  to  conceive  upon  what  principle  a 
judicial  decree  can  have  that  effect  in  the  absence  of  legisla- 
tion providing  that  such  shall  be  ite  operation" :  2  Scribner  on 
Dower,  543. 

There  is  another  reason  justifying  the  holding  that  the  hus- 
band's curtesy  remained  in  the  particular  property  in  ques- 
tion, even  if  it  could  be  held  that  the  effect  of  the  decree  was 
to  bar  curtesy  in  all  existing  property  of  the  wife  but  that 
expressly  excepted.  This  decree  expressly  excepts  from  its 
force  the  property  now  in  litigation.  In  the  clause  of  the  de- 
cree we  have  quoted  it  will  be  observed  that  there  are  the 
words  '^except  as  hereinafter  provided."  Now,  looking 
further  to  the  decree  to  see  to  what  this  exception  relates,  we 
find  that  as  to  the  very  property  now  sought  to  be  recovered 
the  court  expressly  reserved  "for  future  order  ....  the 
question  of  the  intereste  of  each  of  the  said  parties  in  the  said 
property."  It  is  argued  that  this  reservation  relates  to  inter- 
ests other  than  curtesy.  But  the  language  used  is  sufficient  to 
exclude  such  marital  interest.  Curtesy  is  an  interest — a  con- 
tingent one  it  is  true  and  yet  an  interest,  nevertheless.  The 
word  ** interest"  is  usually  construed  as  embracing  a  contin- 
gent interest :  Young  v.  Young,  89  Va.  675,  17  S.  E.  470,  23 
L.  R.  A.  642 ;  Godman  v.  Simmons,  113  Mo.  122,  20  S.  W.  172  ; 
Madigan  v.  Walsh,  22  Wis.  501.     Whatever  may  have  been 
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the  oanM  of  this  roervation  in  the  decree,  it  is  there.  And  1^ 
it  the  court  expressly  reserved  the  qnestion  of  whether  or  not 
it  wonld  eventnttUy  end  the  husband's  contingent  enrteBy  in- 
terest in  the  property.  That  ^^  interest  hss  not  been  taken 
away  from  James  W.  Hartigan,  as  is  contended,  even  if  the 
court  had  power  to  do  so. 

It  cannot  be  seriously  contended  that  in  this  case  it  is  shown 
that  the  husband  deserted  his  wife,  and  thereby  lost,  under  the 
Code,  chapter  65,  section  16,  his  right  of  curtesy  in  her  lands. 
The  record  and  final  decision  of  the  divorce  case  negative  this 
contention.  They  are  before  us,  in  the  agreed  facts,  and  we 
look  to  them  in  this  particular. 

The  judgment  will  be  afBrmed. 

NoTB  BY  BBANNON,  J.  I  do  not  differ  with  Judge  Robin- 
son in  his  statement  of  law  in  this  case.  Code,  chapter  64, 
section  11,  empowers  a  court  to  make  decree,  in  cases  both  of 
divorce  from  the  bond  of  matrimony  and  from  bed  and  board 
as  to  the  property  of  the  parties  owned  at  the  date  of  divorce, 
and  to  cut  off  by  its  decree  right  of  curtesy  and  dower.  That 
section,  however,  does  not  authorize  it  to  do  so  in  case  of  de- 
cree of  perpetual  separation  as  to  property  acquired  after  the 
decree.  The  legislature  deemed  it  advisable  to  give  this 
power  in  such  case,  and  by  section  12  made  such  decree 
operate  as  would  a  divorce  from  the  bond  as  to  such  after- 
acquired  property.  My  doubt  in  this  case  is,  whether  we 
should  not  hold  the  decree  in  this  case,  under  its  broad  lan- 
guage, as  made  under  both  sections,  cutting  off  curte^  as  to 
both  present  and  after*acquired  property. 


The  Bfeei  of  a  Divorce  on  the  Eushand^s  Betate  hy  the  Cwrteey  is 
discuBsed  in  the  notes  to  GoUin«  ▼.  Biuselly  US  Am.  St.  Sep.  577; 
Donovan  v.  Griffithi  12S  Am.  St.  Bep.  48L 
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JOHNSTON  V.  MACK  MANUFACTURING  COMPANY. 

[65  W.  Va.  544,  64  8.  £.  841.] 

DOMS8TI0  ANHIALS— Bnty  of  Omm  to  Oonilno. — ^The  rale 
of  the  common  law  requiring  the  owner  of  animals  to  keep  them  con- 
fined on  his  own  land  does  not  obtain  in  West  Virginia,  except  as 
to  nnruly  and  dangerous  animals.     (By  the  editor.)       (p.  080.) 

DOBflSSTIO  ANIMAIiS — ^LiaUllty  of  Ownor  for  Personal  In- 
Jmiee. — The  owner  and  keeper  of  a  boar  is  not  liable  for  a  personal 
injury  inflicted  by  him,  unless  it  appear  that  he  was  yicions,  and 
that  such  owner  and  keeper  had  previous  knowledge  of  his  vicious 
propensity;  or  unless  the  injury  was  done  while  trespassing  upon 
lands  inclosed  by  a  lawful  fence,     (pp.  979,  982.) 

EXPEBT  EVIDENCE  $s  to  Pioponsities  of  Domostie  Anlmaln. 
The  habits  and  propensities  of  domestic  animals  are  matters  of  com- 
mon knowledge  to  all  men,  and  expert  testimony  to  prove  the  vicious 
propensities  of  a  particular  kind  of  animalt)  in  general,  after  they 
become  a  certain  age,  is  inadmissible  for  the  purpose  of  proving 
that  the  owner  of  an  animal  of  that  class  had  knowledge  of  his 
vicious  propensity,     (p.  985.)   - 

DOME8TI0  ANIBftALS — Buming  at  Large. — So  Modi  of  8oc- 
tlen  2730,  Oode  of  1906,  as  relates  to  the  running  at  large  of  bulls, 
buck  sheep  and  boars,  is  the  law  only  in  those  counties  wherein  it 
has  been  adopted  by  a  vote  of  the  people  taken  in  the  manner  pro- 
vided by  section  2733  of  the  Code.     (p.  981.) 

(Syllabi  by  tha  court  except  when  stated  to  be  by  the  editor.) 

E.  A.  Hart,  J.  A.  McEenzie,  J.  B.  Donehoo  and  O.  S. 
Marshall,  for  the  plaintiff  in  error. 

O.  L.  Hambrick  and  Alfred  Marland,  for  the  defendant  in 
error. 

^^^^  WILLIAMS,  J.  This  is  an  action  of  trespass  on  the 
case  for  personal  injuries  inflicted  upon  plaintiff  by  a  large 
boar,  the  property  of  the  defendant.  Plaintiff  and  defendant 
owned  adjoining  lands  in  Hancock  county,  and  defendant  was 
the  keeper  and  owner  of  a  number  of  hogs,  among  them  a 
large  boar  of  the  Berkshire  breed,  ^^  about  five  or  six  years 
old  and  weighing  from  three  to  five  hundred  pounds.  There 
was  no  lawful  fence  dividing  their  lands,  and  on  the  sixteenth 
day  of  April,  1906,  this  boar  strayed  onto  the  lands  of  plain- 
tiff and  was  endeavoring  to  brea^  through  plaintiff's  inside 
indosure  to  get  to  plaintiff's  hogs.  Plaintiff  was  engaged  at 
the  time  in  repairing  the  roof  of  his  spring  house  near  by 
and  did  not  see  the  hog  at  first.  His  daughter,  who  happened 
to  be  near  by,  called  his  attention  to  the  hog  and  plaintiff  got 
down  from  the  building,  dropped  the  hatchet  with  which  he 
had  been  working,  and  went  to  the  hog  to  drive  it  away, 
whereupon  it  savagely  attacked  him,  throwing  him  down, 
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lacerating  both  legs  badly,  and  causing  a  compound  fractiire 
of  the  large  bone  of  one  leg  just  above  the  ankle ;  and,  alto- 
gether, injured  him  so  badly  that  he  was  confined  to  his  bed 
for  a  period  of  about  six  weeks. 

On  the  19th  of  April,  1907,  a  trial  was  had  resulting  in 
a  verdict  for  plaintiff  for  three  thousand  six  hundred  and 
sixty  dollars  and  thirty-three  cents.  Defendant  moved  to  set 
the  verdict  aside  and  grant  it  a  new  triaL  The  court  took  tizae 
to  consider  the  motion,  and,  after  due  consideration,  on  the 
26th  of  August,  1907,  overruled  the  motion  and  rendered 
judgment  on  the  verdict.  Defendant  presented  several  bills 
of  exceptions  embodying  all  the  evidence  and  the  rulingi  of 
the  court  complained  of,  which  were  signed  by  the  judge  and 
made  a  part  of  the  record. 

The  case  is  here  for  review  upon  writ  of  error  granted  to 
the  defendants  A  number  of  errors  are  assigned  ;  but  the  case 
depends  upon  decision  of  the  following  questions:  1.  Is  tbe 
owner  of  a  boar  guilty  of  such  negligence  in  suffering  him 
to  run  at  large  as  will  render  him  liable  for  an  injury  inflicted 
on  the  person  of  another  while  straying  on  the  land  of  the 
injured  person  t  2.  In  such  case,  is  it  necessary  to  prove  that 
the  owner  had  previous  knowledge  of  the  vicioujs  propeositv 
of  the  animal?  And  3.  If  so,  is  it  proper  to  prove  such  knowl- 
edge, constructively,  by  expert  testimony  concerning  the  pro- 
pensity of  boar  hogs  in  general  to  become  vicious  after  a  cer- 
tain age  ! 

It  was  the  rule  of  the  conmion  law  that  the  owner  of  animals 
was  required  to  confine  them  on  his  own  premises,  and  if  b'^ 
failed  to  do  so,  and  they  trespassed  upon  the  lands  of  another 
and  did  injury,  either  to  his  close,  person,  or  animals^  de- 
fendant was  liable.  Thus  it  was  held,  in  an  English  ease. 
where  a  horse  •*•  bit  and  kicked  a  mare  through  a  fence  that 
the  owner  of  the  horse  was  liable.  Lord  Coleridge,  in  that 
case,  says :  ''It  seems  to  me  sufficiently  clear  that  some  portioc 
of  the  defendant's  horse's  body  must  have  been  over  the 
boundar}'.  That  may  be  a  very  small  trespass;  but  it  is 
trespass  in  law*':  Ellis  v.  Loftus  Iron  Co.,  L.  R.  10  C.  P.  10. 

But  the  rule  of  the  common  law  requiring  the  owner  of 
animals  to  keep  them  confined  on  his  own  land  is  no  part  of  the 
law  of  West  Virginia.  This  court  decided  in  Blaine  v 
Chesapeake  &  O.  R.  R.  Co.,  9  W.  Va.  270,  that  this  rule  of  the 
conmion  law  had  no  general  application  in  this  state,  except  ia 
regard  to  animals  that  are  unruly  and  dangerous.  These  de- 
cisions were  later  approved  in  the  case  of  Layne  v,  Ohio  R.  R 
Co.,  35  W.  Va.  438, 14  S.  E.  123. 
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Section  2730,  Code  of  1906,  has  no  bearing  on  this  case. 
rhe  act  of  1882,  chapter  131,  of  which  said  section  is  a  part 
^in  section  4  of  said  act,  or  section  2733  of  the  Code),  excepts 
irom  the  operation  of  the  act  so  mnch  thereof  as  relates  to  the 
mnning  at  large  of  "bulls  over  one  year  old,  buck  sheep  over 
four  months  old  and  boars  over  two  months  old,"  unless,  and 
mtily  it  shall  have  been  adopted  by  a  vote  of  the  people  of 
xny  county  desiring  to  put  such  part  of  the  act  in  operation 
in  such  county ;  and  there  is  no  evidence  in  the  case  that  such 
provision  was  ever  adopted  as  a  part  of  the  law  in  Hancock 
sounty.  Therefore,  defendant  was  not  negligent  in  permitting 
its  boar  to  run  at  large.  This  answers  the  first  question, 
onless  the  animal  was  vicious  and  dangerous. 

But  plaintiff  alleges  that  defendant  had  knowledge  of  the 
vicious  propensity  of  the  boar.    It  was  also  necessary  to  prove 
it  had  such  knowledge.    Domestic  animals,  as  a  general  rule, 
are  not  vicious,  and  are  not  liable  to  attack  mankind ;  and  in 
order  to  make  out  a  case  entitling  one  to  recover  for  injury  to 
liis  person  inflicted  by  such  domestic  animals,  it  is  necessary 
to  allege  and  prove  a  scienter.    Ingham,  in  his  work  on  the 
Ljaw  of  Animals,  section  94,  says:  ''Except  in  the  case  of  an- 
imals ferae  naturae,  it  is  essential  to  show  that  the  owner  or 
keeper  of  an  animal  knew  of  its  vicious  or  dangerous  disposi- 
tion; otherwise  there  can  be  no  recovery  for  an  injury  com- 
mitted by  it. ' '    And  in  support  of  this  he  cites  a  long  list  of 
decisions  by  both  the  courts  of  England  and  this  country. 
These  authorities  we  '^'^  deem  it  unnecessary  to  review  in  this 
opinion,  since  this  is  well-established  law,  stated  by  all  the 
text-writers  and  recognized  by  all  the  courts. 

The  rule  is  thus  stated  in  2  American  and  English  Encyclo- 
pedia of  Law,  364:  ''If  domestic  animals  are  rightfully  in  the 
place  where  they  do  the  injury  complained  of,  the  owner  will 
not  be  liable  unless  he  had  knowledge  of  the  vicious  propensity 
of  such  animals ;  and  in  an  action  for  such  injuries,  knowledge 
on  the  part  of  the  owner  must  be  alleged  and  proved."  This 
is  no  variation  from  the  rule  above  quoted  from  Ingham,  as 
applied  in  the  present  case,  because  the  law  in  West  Virginia 
is  that  a  man  must  fence  against  trespassing  animals,  and  not 
that  the  owner  of  such  animals  must  confine  them  on  his  own 
land.  There  being  no  lawful  fence  inclosing  plaintiff's  land, 
the  hog  was  not  trespassing  at  the  time  it  inflicted  the  personal 
injury  on  plaintiff. 

Thompson  on  Negligence,  volume  1,  section  845,  sbjs  that  the 
trend  of  most  decisions  is  to  break  away  from  the  ancient  rule 
whieh  made  the  keeper  of  a  vicious  animal^  having  knowledge 
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of  his  vicious  piop^isity,  liable  at  all  hazards  for  injury  done 
by  it,  and  to  hold  him  liable  only  in  case  of  some  negligent 
aet  as  the  proximate  cause  of  the  injury.  Bat  it  matten  oot 
which  principle  be  applied  in  deciding  this  ease,  as  either  one 
leads  to  the  same  conclusion.  In  either  case  proof  of  scienter 
is  necessary;  in  the  one  case  if  he  does  not  take  ressonable 
precaution  to  restrain  the  animal  after  such  knowledge,  actual 
or  constructive,  he  is  liable  for  negligence;  and  in  the  other, 
he  is  liable  in  any  event,  as  an  insurer  against  injnry  by  sadi 
vicious  animal.  There  was  no  negligence  on  the  part  of  the 
defendant  in  suffering  the  boar  to  run  at  large,  because  de- 
fendant did  not  know  its  boar  was  vicious,  and  because  it  wai 
not  obliged,  by  the  laws  of  this  state,  to  confine  it  on  iii  own 
land. 

The  rule  is  laid  down  in  the  supreme  court  of  Maine,  in  Ae 
case  of  Decker  v.  Gammon,  44  Me.  322,  69  Am.  Dee.  99,  as  fol- 
lows: ''If  damage  is  done  by  any  domestic  animal  kept  for 
use  or  convenience,  the  owner  is  not  liable  to  an  action  on  the 
ground  of  negligence,  without  proof  that  he  knew  that  the 
animal  was  accustomed  to  do  mischief  before,  if  such  animal 
is  rightfully  in  the  place  where  it  does  the  mischief."  In  the 
next  point  of  the  syllabus  the  converse  of  the  mle  is  stated: 
''If  domestic  animals  are  ^^  wrongfully  in  the  place  where 
they  do  the  mischief,  the  owner  is  liable  for  it,  thongli  he  had 
no  notice  that  they  had  been  accustomed  to  do  such  misehief 
before. ' ' 

There  are  two  elements  of  negligence  involved  in  this  Maine 
case,  only  one  of  which  has  application  to  the  case  under  re- 
view, and  that  is  the  keeping  of  a  vicious  domestic  animal  with 
knowledge  of  its  vicious  propensity.  The  second  element  does 
not  apply  in  West  Virginia,  unless  the  animal  trespasses  upon 
the  land  of  another  indosed  by  a  lawful  fence.  In  such  ease 
the  owner  of  the  trespassing  animal  might  be  liable,  nndff 
section  2735,  for  a  personal  injury  inflicted  by  the  iiwim^l  «§ 
well  as  for  injury  done  to  the  close.  This  question,  howew, 
we  do  not  decide,  as  it  does  not  arise  in  the  case.  In  Maine 
the  rule  of  the  common  law  of  England  prevails,  making  it  the 
duty  of  the  owner  of  animals  to  keep  them  on  his  own  land. 

All  of  the  following  cases  hold  the  owner  of  the  animal 
liable,  either  on  the  ground  that  the  owner  kept  the  animal 
after  having  knowledge,  actual  or  constructive,  of  his  Tieioai 
character;  or  that  he  negligently  permitted  the  animal  to  tres- 
pass on  the  lands  of  another :  Cockerham  v.  Nixon,  33  N.  C 
269;  Yrooman  v.  Lawyer,  13  Johns.  (N.  Y.)  339;  Qodeaa  v. 
Blood,  52  Vt  251,  36  Am.  Bep.  751 ;  Enowles  v.  Mulder,  74 
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Mich.  202,  16  Am.  St.  Rep.  627,  41  N.  W.  896 ;  MuUer  v.  Mc- 
Kesson, 73  N.  T.  195,  29  Am.  Rep.  123 ;  Turner  v.  Craighead, 
«3  Hun,  112,  31  N.  Y.  Supp.  369 ;  Mcllvaine  v.  Lantz,  100  Pa. 
586,  45  Am.  Rep.  400;  Lyons  v.  Merrick,  105  Mass.  71; 
Jenkins  v.  Turner,  1  Ld.  Raym.  109. 

In  the  case  of  Hayes  y.  Smith,  decided  by  the  sureme  court 
of  Ohio  in  1900,  62  Ohio  St.  161,  56  N.  E.  879,  which  was  an 
action  for  damages  for  peraonal  injuries  inflicted  by  a  vicious 
dog,  the  court  based  the  right  of  recovery  upon  the  "keeping 
of  the  dog  in  a  negligent  manner,  after  knowledge  of  his  vic- 
ious propensities,  rather  than  the  keeping  of  the  animal  with 
such  knowledge." 

The  case  of  Congress  &  Empire  Springs  Co.  y.  Edgar,  de- 
cided by  the  supreme  court  of  the  United  States,  and  reported 
in  99  U.  S.  645,  25  L.  ed.  487,  is  a  case  upon  which  the  de- 
fendant in  error  apparently  places  greatest  reliance.  That 
was  an  action  brought  by  a  lady  who  had  been  attacked  and 
injured  by  a  buck  deer  kept  by  the  springs  company  in  its 
park,  among  others  of  its  kind,  to  enhance  the  attractions  of 
the  park,  which  apparently  was  a  health  and  pleasure  resort. 
The  plaintiff  recovered  a  verdict  for  six  thousand  five  hundred 
dollars,  and  "*  the  court  refused  to  disturb  the  judgment  of 
the  lower  court.  It  does  not  appear  that  the  animal  bad  ever 
attacked  a  person  on  any  previous  occasion;  but  there  was  ex- 
pert testimony  in  the  oase  to  show  that  a  buck  deer  in  the  fall 
of  the  year,  the  season  at  which  this  complainant  was  injured, 
was  liable  to  become  vicious  and  attack  persons.  And  there 
was  further  evidence  that  there  were  signs  posted  up  at  var- 
ious places  in  the  park  warning  persons  to  ''Beware  of  the 
Buck."  There  was  no  other  evidence  that  the  company  had 
any  knowledge  of  the  vicious  propensity  of  the  animal.  But 
that  was  an  action  for  an  injury  done  by  an  animal  ferae 
naturae ;  and  the  liability  in  such  case  depends  upon  a  differ- 
ent rule  of  law  than  it  does  in  case  of  injury  done  by  domestic 
animals.  Mr.  Justice  Clifford,  speaking  apparently  for  the 
whole  court,  in  the  opinion  makes  the  distinction  clear.  In 
the  opinion  he  says:  '* Owners  of  wild  beasts  that  are  in  their 
nature  vicious  are  liable  under  all,  or  most  all,  circumstances 
for  injuries  done  by  them ;  and  in  actions  for  injuries  by  such 
beasts  it  is  not  necessary  to  allege  that  the  owner  knew  them 
to  be  mischievous,  for  he  is  presumed  to  have  such  knowledge, 
from  which  it  follows  that  he  is  guilty  of  negligence  in  per- 
mitting the  same  to  be  at  large.''  On  the  same  page  of  the 
opinion  the  judge  further  says*.  "Domestic  animals,  such  as 
oxen  or  hones,  may  injure  the  person  or  property  of  another. 
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but  oonrts  of  jiistice  invariably  hold  that  if  they  are  rightfully 
in  the  place  where  the  injury  is  inflicted,  the  owner  of  iht 
animal  is  not  liable  for  such  an  injury,  unless  lie  knew  that 
the  animal  was  accustomed  to  be  vicious;  and  in  suits  for  such 
injuries  such  knowledge  must  be  alleged  and  proved,  as  the 
cause  of  action  arises  from  the  keeping  of  the  animal,  after  the 
knowledge  of  its  vicious  propensity."  In  support  of  which 
proposition  he  cites  a  number  of  authorities. 

We  find  no  authorities  which  hold  that  the  owner  or  keqier 
of  a  domestic  animal  is  liable  on  account  of  injury  done  to  an- 
other unless  it  is  shown,  (1)  that  the  owner  oontinaed  to  keep 
the  animal  after  knowledge,  either  actual  or  constmctive,  of 
the  vicious  propensity  of  the  animal,  some  of  the  courts  hold- 
ing that  after  such  knowledge  he  is  liable  in  any  event,  and 
other  courts  holding  that  he  is  liable  in  the  event  of  the  neg- 
ligent keeping  of  the  animal;  or  (2)  that  the  injury  was  com- 
mitted while  the  animal  was  trespassing  on  the  lands  of  an- 
other, in  ^^®  which  case  it  is  only  necessary  to  show  neg- 
ligence in  the  owner  in  failing  to  keep  the  animal  on  his  own 
land,  knowledge  of  the  vicious  propensity  of  the  animal  in  the 
latter  case  being  unnecessary. 

Apart  from  the  attack  made  on  the  defendant,  the  onir 
other  evidence  of  the  hog's  viciousness  is  the  testimony  of  J. 
D.  Stewart,  and  of  a  son  of  plaintiff,  George  Johnston,  Jr. 
The  latter  testified  that  he  had  chased  it  off  his  father's  place 
a  few  times ;  that  one  time  he  and  his  brother  were  chasing  it 
off  and  it  turned  on  them,  and,  he  says,  "'we  jumped  over  the 
fence  into  the  pig-yard  and  got  away  from  it."  But  he 
thought  so  little  of  the  occurrence  that  he  is  not  sure  whether 
or  not  he  so  much  as  told  his  father  of  it,  must  less  complained 
of  it  to  the  owner.  Stewart  said  that  on  one  occasion  he  was 
passing  along  the  road,  the  boar  was  standing  off  to  one  side, 
and,  as  he  passed  by,  the  boar  "made  a  jump  at  him,"  and 
that  he  jumped  to  one  side,  and  dodged  him;  that  the  boar 
turned  and  came  back,  and  that  he  ''picked  up  a  boulder  and 
thro  wed  it  at  him,  and  he  started  off."  This  was  not  id^- 
tified  as  the  same  boar  that  injured  plaintiff.  Witness  said 
that  he  didn't  take  notice  whether  or  not  it  had  tusks. 

There  is  no  evidence  whatever  that  defendant  knew  this 
particular  hog  was  vicious,  but,  on  the  contrary,  four  or  five 
witnesses  prove  that  during  the  time — ^three  or  four  months — 
that  defendant  owned  it,  it  had  free  range  of  the  fields  of 
defendant  with  its  other  hogs ;  that  it  frequented  the  premises 
of  defendant's  numerous  tenants;  and  that  it  had  never,  at 
any  time,  exhibited  any  signs  of  viciousness,  or  shown  any  dis> 
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position  to  attack  anyone.    Two  or  three  witnesses  testify 
that  they  had  kicked  it  out  of  their  way ;  that  they  had  seen 
children,  not  over  ten  or  twelve  years  old,  drive  it  awa;y  from 
their  houses  with  sticks.     One  witness  says  he  saw  his  wife 
strike  it  over  the  head  with  a  bucket  and  drive  it  from  the 
trough  where  she  had  fed  her  own  pigs;  another  man,  that  he 
had  driven  it  from  his  yard  by  the  motion  of  his  hands.     So 
that  the  overwhelming  weight  of  evidence  shows  that  the 
particular  hog  in  question  was  not,  as  a  matter  of  fact,  vicious. 
The  expert  testimony  of  Howard  A.  Hill,  a  breeder  of  hogs, 
was  received,  over  the  objection  of  defendant,  to  prove  that 
boar  hogs  become  vicious  and  are  likely  to  attack  other  animals 
and  ^^^  even  persons,  after  a  certajn  age,  unless  their  tusks 
are  broken  off.    But  it  is  a  matter  of  common  knowledge  that 
domestic  animals  are  not  vicious,  as  a  general  rule ;  and  upon 
this  common  knowledge  rests  the  principle  which  requires 
proof  of  knowledge  by  the  owner  before  he  can  be  held  liable 
for  the  vicious  act  of  his  animal,  except,  perhaps,  in  case  of 
certain  animals  which  the  statute  prohibits  from  running  at 
large.     The  boar  is  not  made  an  exception  by  the  statute. 
The  reverse  of  the  fact  testified  to  by  the  expert  is  a  matter 
of  common  knowledge;  and  expert  testimony  cannot  be  re- 
ceived either  to  prove  or  disprove  those  things  which  the  law 
supposes  to  lie  within  the  conmion  experience  and  common 
education  of  all  men :  Rogers  on  Expert  Testimony,  2d  ed.,  sec. 
8;  1  Wharton  on  Evidence,  sec.  436.    But  if  it  could  be  said 
that    this    expert   testimony    was    admissible,    it   would    cut 
like  a  two-edged  sword.    Because  while  it  would  prove  negli- 
gence on  the  part  of  the  defendant  in   failing  to  confine 
the  boar,  it  would  also  affect  plaintiff,  and  convict  him  of  con- 
tributory negligence,  as  the  proximate  cause  of  his  injury,  in 
getting  down  from  the  building  where  ho  was  at  work  and 
approaching  the  hog,  unarmed,  to  drive  it  away  from  the  fence. 
This  is  the  first  time  this  court  has  been  called  upon  to  re- 
view a  case  involving  personal  injury  inflicted  by  a  vicious 
hog;  nor  have  we  been  able  to  find  where  any  other  court 
has  decided  a  similar  case.     Consequently  the  very  novelty  of 
the  case,  in  view  of  the  prevalence  of  the  hog  and  man's  fam- 
iliarity with  his  natural  propensities,  is  a  contradiction  of  the 
expert  testimony. 

Reports  of  the  various  courts  of  this  country  are  replete 
with  cases  involving  injuries  from  biting  dogs,  kicking  horses, 
vicious  bulls,  and  an  occasional  case  may  be  found  where  an 
owner  has  been  held  to  account  for  the  butting  of  his  ram,  but 
this  is  the  first  case  of  which  we  have  any  knowledge  where 
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the  hog  has  so  far  departed  from  his  usual  habits  of  gentlenes 
as  to  savagely  bite  and  injure  man.  There  would,  therefore, 
seem  to  be  less  reason  for  demanding  expert  testimony  to 
prove  the  general  propensity  of  the  hog  than  there  would  be 
in  the  case  of  the  horse,  the  ox,  or  the  sheep.  All  domestie 
animals  stand  in  the  same  category,  except  where  the  luk  ap- 
plicable thereto  has  been  modified  by  statute ;  and  under  ^e 
law  of  this  state,  no  evidence  '"^  short  of  proof  that  defend- 
ant knew,  or  by  reasonable  diligence  should  have  known,  that 
its  hog  was  of  a  vicious  disposition  or  propensity  will  luffiee 
to  sustain  a  verdict  for  damages  for  the  injury. 

We  think  the  expert  testimony  was  improperly  admitted, 
and  was  prejudicial  to  plaintiff  in  error.  Without  such  terti- 
mony  there  is  not  the  slightest  evidence  in  the  record  to  sap- 
port  the  verdict.  It  was  an  unfortunate  occurrence,  and  a 
serious  injury  to  plaintiff,  but  it  is  not  shown  that  defendant 
was  guilty  of  any  wrong  or  negligence,  and  the  law  does  not 
hold  it  liable. 

We  deem  it  unnecessary  to  review  the  other  points  of  error 
assigned.  Our  conclusion  is,  that  the  verdict  is  oantrary  to 
the  law  and  the  evidence,  and  that  it  was  error  not  to  set  it 
aside. 

We  therefore  reverse  the  judgment,  set  aside  the  verdiet, 
and,  according  to  the  established  practice  of  this  court,  re- 
mand the  cause  for  a  new  trial,  it  not  being  made  to  apx>ear 
clearly  that  the  plaintiff  may  not  be  able  on  a  second  trial  to 
strengthen  his  case. 


The  Owner  of  a  Dofnestie  Animal  is  not  in  genenl  liable  for  u  is- 
jury  eommitted  by  it  while  in  a  place  where  it  rightfully  may  be 
unless  it  is  shown  that  the  animal  was  vicious  in  the  particular  eos- 
plained  of,  and  that  the  owner  had  notice  of  such  propensity,  ia 
which  ease  ho  must  restrain  it  at  his  perU:  Eddy  ▼.  UnioA  B.  B. 
Co.,  25  B.  I.  451,  105  Am.  St.  Bep.  897,  and  eases  cited  in  the  cross- 
reference  note  thereto;  Damonte  ▼.  Patton,  118  La.  530,  118  Atb.  Sl 
Bep.  384;  Marsh  v.  Koons,  78  Ohio  St.  68,  126  Am.  Si.  Bcp.  CSl 
As  to  the  application  of  these  rules  to  the  owner  of  a  ram,  see  Oakes 
V.  Spaulding,  40  Vt.  347,  04  Am.  Dec.  404;  as  to  their  applieatioB  te 
the  owner  of  a  bull,  see  Scott  ▼.  Grover,  56  Yt.  499,  48  Am.  Bep.  814: 
and  as  to  their  application  to  the  owner  of  a  dog,  see  KeUey  ▼.  ISH- 
lourej,  81  Conn.  320,  129  Am.  St.  Bep.  220,  and  eases  cited  in  the 
cross-reference  note  thereto. 
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THOMPSON  V.  MANN. 

[65  W.  Va.  648,  64  S.  £.  920.] 

ADIOMISTBATOB^-Wlien  PenonaJlj  Bound  by  Contracts. — 
The  general  rxde,  subject  to  few  exceptions,  is  that  a  personal  rep* 
resentative  cannot  charge  the  estate  by  contracts  originating  with 
himself,  although  for  the  benefit  and  in  the  interest  and  on  behalf 
of  the  estate,  such  contracts  binding  him  only  in  his  private  capacity. 
<p.  988.) 

ADMINISTBATOB^— Tl?li0th«r  Jadgment  Against  Binds  Siirsty. 
A  judgment  at  law  against  an  administrator  de  bonis  testatoris,  on 
such  contracts,  will  not  estop  the  surety  on  his  fiduciary  bond,  in  a 
subsequent  suit  in  equity  to  charge  him  with  the  payment  of  such 
Judgment,     (pp.  988,  990.) 

ADMINI8TBAT0B.— A  Surety  on  tlie  Fidnciary  Bond  of  a 
Personal  Bepresentatiye  is  not  liable  thereon  for  obligations  of  the 
fiduciary  contracted  after  the  death  of  the  decedent,  sithough  in  the 
interest  and  for  the  benefit  ot  the  estate,     (p.  990.) 

ADMINISTBATOB—Damages  for  Wrongful  Death  not  As- 
sets of  Estate. — ^Monej  received  in  an  action  by  an  administrator 
pursuant  to  sections  3488  and  3489,  Code  of  1906,  for  causing  the 
death  of  his  decedent  by  wrongful  act,  neglect  or  default,  does  not 
constitute  general  assets  of  the  estate  of  such  decedent  in  the 
hands  of  the  administrator  to  be  administered,  and  liable  for  his 
•debts,  and  a  judgment  at  law  against  the  administrator  de  bonis 
testatoris  constitutes  no  lien  or  charge  on  such  fund.  Such  money 
belongs  to  the  particular  persons  who  by  law  are  entitled  thereto. 
(991.) 

ADMINI8TBAT0B — Accounts  —  Surcharging  SettlementL  — 
Where  -  an  administrator  has  recovered  and  collected  money  in  an  ac- 
tion for  causing  the  death  of  his  decedent,  and  before  an  order  has 
been  made  making  allowance  to  the  attorney  employed  in  such  ac- 
tion for  fees,  and  appropriating  and  charging  thereon  a  sufficient 
portion  of  such  fund  to  pay  the  same,  such  administrator  has  settled 
his  accounts,  and  been  allowed  and  credited  therein  with  a  sufficient 
sum  retained  for  attorney's  fees  to  cover  the  fees  of  such  attorney 
but  not  paid  to  him,  a  court  of  equity,  in  a  suit  by  such  attorney 
against  the  administrator  and  the  surety  on  his  fiduciary  bond  brought 
for  that  purpose,  will  not  surcharge  and  falsify  such  settlement,  re- 
specting the  item  created  therein  for  attorney's  fees,  so  as  to  create 
A  devastavit  and  render  the  surety  in  such  fiduciary  bond  liable  for 
and  give  decree  against  him  for  the  amount  of  such  fees.  Thompson 
V.  Nowlin,  51  N.  W.  Va.  348,  and  Crim  v.  England,  46  W.  Va.  480,  dis- 
tinguished,    (p.  993.) 

ADMIKISTBATOB—Allowsnce  for  Costs  and  Attorney  Fees.^ — 
Where  an  administrator  prosecutes  a  successful  action  to  recover  dam- 
ages for  the  wrongful  death  of  his  intestate,  he  is  entitled  to  his 
reasonable  costs  and  expenses,  including  reasonable  attorney  fees, 
but  his  contract  therefor  is  personal  and  does  not  bind  the  estate. 
(By  the  editor.)     (p.  992.) 

JUDGMENT — ^Validity  of  Ambiguous  Decree* — ^A  decree  so  am- 
biguous  in  its  terms  as  to  be  incapable  of  being  rendered  certain 
within  the  requirements  of  the  law  will  be  set  aside  for  that  reason. 
(p.  994.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
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T.  N.  Read  and  T.  O.  Mann,  for  the  appellants. 
Thompson  &  Lively,  for  the  appellees. 

•*•  MILLER,  P.  This  caime  was  here  before,  upon  an 
appeal  by  the  same  appellants  from  a  final  decree  against  them 
in  favor  of  the  plaintiffs :  53  W.  Va.  432,  44  S.  E.  246.  The 
original  bill  was  held  bad,  principally  for  the  reason  that  the 
judgment  relied  on  appeared  from  the  abstract  thereof  and 
the  execution  thereon  exhibited  ^"^  with  the  bill  to  be  a  judg- 
ment against  Mann,  not  as  administrator,  but  against  him  in- 
dividually, although  describing  him  as  administrator  of  the 
estate  of  Clarkson;  such  judgment  not  being  enforceable 
against  Flanagan,  the  surety,  since  he  has  not  engaged  for 
Mann  'a  individual  debt.  Judge  Brannon,  in  the  opinion  pro- 
nounced on  the  former  appeal,  says:  **If  the  final  judgment 
were  before  us,  we  might  see  that  it  was  to  be  levied  of  the 
goods  of  the  deceased  in  the  hands  of  his  administrator,  but  it 
is  not  before  us."  Numerous  cases  cited  hold  that  notes, 
bonds  and  contracts  signed  by  and  judgments  given  against 
persons  in  the  descriptio  personae  are  individual  contracts  and 
obligations,  not  binding  on  the  estate  or  person  represented. 

The  case  is  now  before  us  upon  the  amended  bill,  and  the 
final  decree  thereon  in  favor  of  the  appellees.  The  amend- 
ment consisted  solely  in  reciting  the  facts  alleged  in  the  orig- 
inal bill,  and  in  filing,  as  an  exhibit  therewith,  a  certified  copy 
of  the  judgment  referred  to,  and  a  renewal  of  the  prayer  of 
the  original  bill.  That  judgment  was  de  bonis  testatoris,  for 
two  hundred  and  fifty  dollars,  the  sum  assessed  by  the  jury, 
less  two  hundred  and  fifty  dollars  paid  and  the  interest  re- 
leased, and  costs,  "to  be  levied  of  the  estate,  goods  and  chat- 
tels of  said  Sherman  Clark,  alias  H.  C.  Clarkson,  deceased,  in 
the  hands  of  said  T.  G.  Mann  to  be  administered." 

The  bill  is  framed  as  a  general  creditors*  bill,  to  surcharge 
and  falsify  the  administration  accounts  and  to  show  a  devasta- 
vit, and  to  recover  against  the  administrator  and  the  surety 
on  his  bond  the  amount  of  the  judgment  at  law  against  the 
principal.  This  calls  upon  us  to  determine  the  status  of  the 
plaintiffs.  Are  they  general  creditors  of  the  estate  of  Clark- 
son, and  entitled  to  maintain  such  a  suit,  or  is  their  claim  the 
individual  debt  of  the  administrator?  It  is  a  general  rule  of 
law,  subject  to  few  exceptions,  that  a  personal  representative 
cannot  charge  the  estate  by  contracts  originating  with  himself, 
although  for  the  benefit  and  in  the  interest  and  on  behalf  of 
the  estate,  and  that  for  such  contracts  and  claims  the  remedy 
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is  against  the  executor  or  administrator  in  his  private  capac- 
ity; whilst,  on  the  other  hand,  for  the  contracts  of  the  de- 
cedent, the  representative  is  bound  not  personally,  but  in  his 
representative  capacity:  2  Woemer's  American  Law  of  Ad- 
ministration, sec.  356,  •pp.  756,  757;  Croswell  on  Executors 
and  Administrators,  sees.  656-660 ;  Schouler  on  Executors  and 
Administrators,  334,  335,  and  cases  cited;  Fitzhugh's  Exr.  v. 
Fitzhugh,  11  Gratt.  ^^  300,  62  Am.  Dec.  653 ;  Daingerfield  v. 
Smith,  83  Va.  81,  1  S.  E.  599 ;  18  Cyc.  881 ;  11  Am.  &  Eng. 
Ency.  of  Law,  932,  and  many  cases  cited  in  note  5.  In 
Austin  V.  Munro,  47  N.  T.  360,  cited  in  this  note,  the 
court  says:  **The  rule  must  be  regarded  as  well  settled.*' 
In  Fitzhugh 's  Exr.  v.  Fitzhugh,  11  Gratt.  300,  62  Am.  Dec. 
653,  this  rule  was  applied  in  a  Kuit  for  funeral  expenses,  the 
court  holding  that  a  personal  representative  cannot  be  sued 
as  such  for  such  services  rendered  or  goods  furnished 
to  his  testator's  or  intestate's  estate  since  his  death.  It  is 
also  there  decided,  upon  authority  of  2  Saund.  117e,  note, 
and  Epes'  Admr.  v.  Dudley,  5  Band.  437,  that  promises  which 
charge  a  man  as  executor  cannot  be  joined  with  those  which 
charge  him  personally,  because  the  judgment  in  the  one  case 
would  be  de  bonis  propriis  and  in  the  other  de  bonis  testatoris. 
Mr.  Schouler  says:  **This  doctrine  applies  to  a  debt  incurred 
by  the  representative  in  employing  counsel  to  advise  and  assist 
him  in  the  discharge  of  his  duty";  and  so  says  this  court  in 
Hall  V.  McGregor,  65  W.  Va.  74,  64  S.  E.  736,  decided  at  the 
present  term.  And  Woemer  says  (page  756),  citing  many 
cases,  that  the  estate  is  not  liable  to  an  attorney  for  his  ser- 
vices at  the  instance  of  an  executor  or  administrator,  but  that 
the  latter  is  himself  liable  in  a  suit  by  the  attorney.  **  In- 
deed," says  Schouler,  **the  rule  is  that  executors  and  admin- 
istrators cannot,  by  virtue  of  their  general  powers  as  such, 
make  any  contract  which  at  law  will  bind  the  estate  and  au- 
thorize a  judgment  de  bonis  decedentis;  but  for  contracts 
made  by  them  for  necessary  matters  relating  to  the  estate, 
they  are  personally  liable,  and  must  see  to  it  that  they  are  re- 
imbursed out  of  the  assets."  At  page  473  he  says:  **In 
causes  of  action  wholly  accruing  after  his  decedent's  death, 
the  personal  representative  is  in  general  liable  individually; 
citing  De  Valengin  v.  Duffy,  14  Pet.  282,  10  L.  ed.  457; 
Kerchner  v.  McRae,  80  N.  C.  219.  And  wherever  an  action  is 
brought  against  an  executor  or  administrator,  on  promises  said 
to  have  been  made  by  him  after  the  decedent's  death,  he  is 
chargeable  in  his  own  right  and  not  as  representative";  citing 
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Wms.  Ex.  1771 ;  Cro.  Eliz.  91 ;  Cowp.  289 ;  Jennings  v.  New- 
man, 4  Term  Rep.  348 ;  Clarke  v.  Alexander,  71  6a.  500.  On 
the  question  whether  funeral  expenses  constitute  a  daim 
against  the  estate  of  a  decedent  there  is  conflict  of  authority. 
8  American  and  English  Encyclopedia  of  Law,  1024,  aays: 
''By  the  great  weight  of  authority,  the  reasonable  costs  and 
charges  of  the  funeral  constitute  a  claim  against  the  estate, 
or  more  properly  ^^^  a  charge  upon  the  estate  for  which  the 
executor  or  administrator  is  liable  as  such  to  the  extent  of  the 
assets  in  his  hands;  in  such  cases  th,e  law  implies  a  promise  to 
pay  therefor."  But  this  is  opposed  to  the  Virginia  case  cited. 
And  we  think  it  will  be  found  that  many  of  the  cases  depend 
on  local  statutes,  or  do  not  support  the  rule  as  stated.  How- 
ever, this  question  is  not  before  us  and  is  not  decided. 

This  rule,  upon  due  consideration,  seems  a  wise  one.  It  fur- 
nishes proper  protection  to  an  estate  against  waste  and  ex- 
travagence  of  a  personal  representative,  while  working  no  in- 
justice, to  him.  Section  3280,  Code  of  1906,  provides  for  re- 
imbursing a  personal  representative  for  debts  contracted  by 
him  as  such,  in  the  distribution  of  the  estate.  If  he  makes 
improper  contracts  binding  on  him  personally,  the  estate  is 
protected,  because  his  disbursements  out  of  the  funds  of  the 
estate  are  subject  to  the  scrutiny  of  the  probate  authorities, 
and  his  accounts  may  be  surcharged  and  falsified  by  dis- 
tributees, even  after  they  have  been  approved  on  ex  parte 
settlements  thereof  by  probate  officers:  Edwards  ▼.  Love,  94 
N.  C.  365 ;  Seabright  v.  Seabright,  28  W.  Va.  412. 

If,  then,  Mann  is  not  liable  to  the  plaintiffis  in  his  repre- 
sentative capacity,  and  was  not  properly  sued  as  such,  the 
question  comes :  1b  his  surety  on  his  fiduciary  bond  concluded 
by  the  judgment  of  the  plaintiffs  against  Mann  de  bonis 
testatorisY  The  authorities  seem  to  hold  that  although  the 
principal  is  estopped  the  surety  is  not :  Munford  v.  Overseers, 
2  Rand.  313,  and  note;  Montague's  Exr.  v.  Turpin's  Admx.,  8 
Oratt.  453;  2  Woemer's  American  Law  of  Administration, 
757,  758,  citing  (note  3)  Curtis  v.  National  Bank,  39  Ohio 
St.  579 ;  McLean  v.  McLean,  88  N.  G.  394.  In  the  Ohio  case 
the  question  is  pointedly  decided.  The  surety  was  no  party 
to  the  suit  at  law.  The  bill  shows  on  its  face  that  the  contract 
was  with  Mann,  though  in  the  interest  of  the  estate,  was  made 
after  the  death  of  his  decedent,  and  binding  not  the  estate 
but  him  personally.  In  State  v.  Nutter,  44  W.  Va.  385,  30  S. 
E.  67,  this  court  said  that  ''judgments  bind  parties  and 
privies  in  estate,  but  a  surety  is  not  a  privy  in  estate  with 
the  principal;  that  it  is  not  on  the  ground  of  privity  that  a 
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surety  is  bound.''  In  this  state,  says  the  court,  ^'a  judgment 
against  a  principal  does  not  bind  the  surety,  as  a  general  rule. 
It  depends  on  the  character  of  the  bond."  Instances  are 
gjiven  where  judgments  against  principals  ^^  do  bind  the 
surety,  but  none  of  them  include  cases  of  sureties  on  ad- 
ministration bonds.  They  coyer  cases  where  bonds  are  given 
in  legal  proceedings  conditioned  to  abide  the  result  of  the 
suit,  and  the  like :  State  v.  Abbott,  63  W.  Va.  189,  61  S.  E. 
369.  ''A  judgment  against  the  principal  alone  is,  as  a  general 
rule,  evidence  against  the  surety  of  the  fact  of  its  recovery 
only,  and  not  of  any  fact  which  it  was  necessary  to  find  in 
order  to  recover  such  judgment":  2  Brandt  on  Suretyship 
and  Guaranty,  sec.  802,  and  note  32. 

The  record  shows  that  the  money  which  came  to  the  hands 
of  the  administrator  was  money  recovered  for  the  death  of 
the  decedent  by  wrongful  act,  neglect  or  default,  an  action 
i^hich  did  not  survive  at  common  law  to  the  estate  of  decedent, 
but  one  created  by  sections  3488,  3489,  Code  of  1906.  Where- 
fore this  money  did  not  constitute  estate  of  decedent  in  the 
hands  of  the  administrator  to  be  administered,  and  by  the 
very  termsr  of  said  statute  it  was  not  subject  to  any  debts  or 
liabilities  of  the  deceased.  PlaintiSs  in  their  action  at  law, 
and  in  this  suit,  proceeded  upon  the  theory  that  this  fund 
Tvas  estate  of  decedent,  and  they  took  their  judgment  de  bonis 
testatoris,  and  they  rely  upon  that  judgment  as  binding  the 
estate  of  the  decedent.  But  the  decedent  does  not  appear  to 
have  had  any  estate  to  be  bound.  The  judgment,  therefore, 
can  have  no  binding  force  or  effect  at  law  upon  the  fund  in 
question,  though  it  be  conclusive  as  against  the  administrator, 
and  that  it  is  a  debt  of  the  decedent.  In  Richards  v.  River- 
side Iron  Works,  56  W.  Va.  510,  49  S.  E.  437,  quoting  from 
Jeffersonville  R.  R.  Co.  v.  Swayne's  Admr.,  26  Ind.  477,  it  is 
said:  ''The  action  given  by  the  statute  is  for  causing  the 
death,  by  a  wrongful  act  or  omission,  in  a  case  where  the 
deceased  might  have  maintained  an  action,  had  he  lived,  for 
an  injury  by  the  act  or  omission.  The  right  of  compensation 
for  the  bodily  injury  of  the  deceased,  which  died  with  him, 
remains  extinct.  The  right  of  action  created  by  the  statute 
is  founded  on  a  new  grievance,  namely,  causing  the  death,  and 
is  for  the  injury  sustained  thereby,  by  the  widow  and  children, 
or  next  of  kin  of  the  deceased,  for  the  damages  must  inure  to 
their  exclusive  benefit.  They  are  recovered  in  the  name  of  the 
personal  representative  of  the  deceased,  but  do  not  become 
assets  of  the  estate.  The  relation  of  the  administrator  to  the 
fund  when  recovered  is  not  that  of  the  representative  of  the 
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deceased,  but  of  a  trustee  for  the  benefit  of  the  ^^^  widow  and 
next  of  kin.''  And  thia  ease,  in  connection  with  the  author- 
ities cited,  makea  it  clear  that  because  the  statute  authorizes 
action  by  the  administrator  and  collection  of  the  fund,  the 
appointment  of  an  administrator  is  for  the  sole  purpose  of 
collecting  and  receiving  assets  which  will  not  be  general  assets 
of  the  estate  of  his  intestate  or  liable  for  the  debts,  but  which 
will  belong  to  particular  persons  who  by  law  or  by  contract 
with  the  deceased  will  be  entitled  thereto.  We  do  not  think, 
therefore,  that  the  judgment  gives  the  plaintiffs  any  better 
standing  in  a  court  of  equity  than  if  they  had  no  judgment. 
That  judgment  does  not  bind  this  fund.  It  creates  no  lien 
upon  it.  It  is  not  binding  upon  a  court  of  equity  or  upon  any 
court  of  probate  as  to  the  amount  or  justness  of  the  claim, 
and  whatever  rights  the  plaintiffs  may  have  of  an  equitable 
nature,  as  against  said  fund,  must  be  determined  independ- 
ently of  the  judgment. 

We  are  of  opinion,  however,  that  an  administrator  in  a  case 
like  this,  as  in  other  cases  of  administration,  has  the  right  to  be 
reimbursed  and  credited  in  his  accounts  as  such  with  eonunis- 
sions,  and  with  all  other  reasonable  costs  and  expenses  of  ad- 
ministration. These  would,  of  course,  include  reasonable 
attorneys'  fees  incurred  in  the  prosecution  of  the  suit.  Other- 
wise no  one  could  be  found  willing  to  act  in  such  fiduciar^^ 
capacity.  Right  and  justice  demand  this.  But  as  in  other 
cases  of  administration  the  contract  of  the  administrator  is 
personal.  He  cannot  bind  the  estate  by  his  contracts  in  the 
one  class  of  cases  any  more  than  in  the  other.  But  it  is  said 
this  position  is  in  conflict  with  previous  decisions  of  this  court 
in  Thompson  v.  Nowlin,  51  W.  Va.  346,  41  S.  E.  178,  and 
Crim  V.  England,  46  W.  Va.  480,  76  Am.  St  Rep.  826,  33  S. 
E.  310.  We  do  not  think  so.  Those  cases  do  no  more  than 
hold  that  in  equity  and  before  an  estate  has  been  fully  ad- 
ministered attorneys  may  by  an  original  suit  or  in  a  pending 
proceeding  intervene  and  have  an  order  made  making  applica- 
tion of  a  sufficient  sum,  and  the  administrator  decreed  to  pay 
the  same  out  of  the  assets  in  his  hands,  such  order,  if  dis- 
obeyed, giving  cause  of  action,  at  least  in  equity,  against  the 
administrator  and  the  sureties  on  his  fiduciary  bond  as  for  a 
devastavit.  In  Thompson  v.  Nowlin,  51  W.  Va.  346,  41  S.  E. 
178^  there  had  been  no  settlement  of  the  administration 
accounts;  there  had  been  no  allowance  to  the  administrator 
for  counsel  fees,  and  the  court  went  far,  perhaps  too  far,  in 
pivinpf  relief  to  counsel  in  that  case.  In  Crim  v.  England, 
•16  W.  Va.  480,  76  Am.  St.  Rep.  826,  33  S.  E.  310,  the  at- 
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torneys  had  intervened  •'*  and  obtained  an  order  of  court 
making  them  an  allowance,  and  charging  it  specifically  npon 
the  funds  in  the  hands  of  the  administrator  yet  to  be  ad- 
ministered. No  other  allowance  had  been  made  the  ad- 
ministrator in  his  administration  accounts,  by  way  of 
disbursement  for  counsel  fees.  But  the  case  we  have  here  is 
different.  The  bill  and  exhibits  show  that  in  his  settlement 
before  a  commissioner  of  accounts  he  was  allowed  nine  hun- 
dred and  fifty  dollars,  retained  for  attorneys'  fees,  nearly 
half  the  entire  amount  recovered,  and  out  of  which  plaintiffs 
admit  they  were  paid  two  hundred  and  fifty  dollars,  and  they 
now  seek  by  their  bill  to  surcharge  and  falsify  that  item  in 
the  administrator's  settlement  to  the  extent  at  least  of  the 
amount  of  the  judgment  and  costs  recovered  by  them,  so  as 
to  show  a  devastavit,  and  thereby  render  liable  the  surety 
upon  the  administration  bond.  Can  they  reasonably  ask  this 
action  by  a  court  of  equity  t  We  think  not.  We  think  it" 
would  be  inequitable  to  go  that  far.  Mann  himself,  the 
administrator,  was  an  attorney,  and  plaintiffs  were  co-counsel 
with  him.  They  trusted  him  personally.  He  is  personally 
liable  to  them.  They  suffered  him  to  settle  his  accounts  as 
administrator  and  obtain  credit  against  the  estate  for  a  large 
sum  for  counsel  fees,  without  having  asserted  any  lien  upon 
the  fund,  and  without  having  obtained  any  order  of  the  court 
making  application  of  a  sufficient  portion  thereof  to  pay  them 
their  fees,  and  we  think  it  is  now  too  late  for  them  in  this  suit 
to  be  heard  upon  a  bill  to  surcharge  and  falsify  the  settled 
account  of  the  administrator  for  the  sole  purpose  of  fixing  a 
liability  upon  the  surety  in  the  bond,  but  that  they  should  be 
required  to  look  solely  to  Mann,  who  is  primarily  liable  to 
them,for  their  fees. 

The  conclusions  to  which  we  are  forced  as  to  the  status  of 
the  plaintiffs  as  creditors  of  the  estate  of  Clarkson,  and  as  to 
the  liability  of  the  surety  upon  the  fiduciary  bond  of  the 
administrator,  and  the  disposition  which  will  have  to  be  made 
of  the  case  upon  this  appeal,  would  seem  to  render  it  unneces- 
sary to  consider  another  serious  question  in  relation  to  the 
decree  appealed  from.  That  decree  adjudges  that  the  plain- 
tiffii,  Thompson  and  Lively,  recover  of  the  defendant  Mann, 
the  administrator,  to  be  levied  of  the  goods  and  chattels  of 
said  decedent  in  his  hands  to  be  administered,  and  of  the 
defendant  Wm.  O.  Flanagan,  the  surety,  on  his  official  bond 
as  such,  ''the  sum  of  three  hundred  and  seventeen  dollars  and 
fifty  cents  and  the  further  sum  of  sixty-seven  dollars  and 
fifty  cents,  the  amount  of  costs  recovered  against  said  ad- 
Am.  St.  Rop.,  VoL  131— G3 
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ministrator  ^'^  in  the  judgment  of  plaintiffs  set  up  in  this 
cause,  together  with  all  their  coats  in  this  bdialf  expended, 
inclading  an  attorney's  fee  of  twenty  dollars/'  The  deeree 
then  says :  * '  Said  recoveries  shall  be  credited  by  the  amonnt  of 
costs  yet  remaining  unpaid,  recovered  by  the  defendants 
against  the  plaintiffs  in  the  supreme  court  of  appeals  of  this 
state,  to  wit,  the  sum  of  fourteen  dollars  due  the  cireoit  court 
for  transcript,  the  further  sum  of  one  dollar  and  fifty  cents 
due  H.  Ewart,  sheriff,  for  serving  process,  and  the  further 
sum  of  thirty  dollars  for  attorney's  fee  recovered  aforesaid 
in  the  supreme  court,  and  any  other  costs  expended  not  herein 
specified,  and  execution  is  awarded  said  plainti£Bs."  Appel- 
lants claim  that  this  decree  is  so  ambiguous  in  its  terms  ^at 
it  cannot  be  rendered  certain  within  the  requiremoits  of  the 
law,  and  is  erroneous  for  uncertainty.  In  this  position  we 
think  they  are  correct,  and  that  the  decree  for  this  reason,  if 
for  none  other,  would  have  to  be  reversed:  Humphry's  Admr. 
Y.  West's  Admr.,  3  Band.  516;  Williams  v.  StricUer,  3  Call, 
230;  Stratton  v.  Mutual  Assur.  Soc.,  6  Band.  22;  Early  v. 
Moore,  4  Munf .  262. 

What  disposition,  then,  can  properly  be  made  of  the  ease? 
If  jurisdiction  in  equity  could  be  maintained  on  any  other 
ground,  we  might  remand  the  cause  to  the  circuit  court  to 
ascertain  the  correct  amount  due  plaintiffs  from  defendant 
Mann,  and  for  a  decree  against  him  therefor;  but  the  bill 
not  being  good  as  a  bill  to  surcharge  and  falsify  the  accounts 
of  the  administrator,  we  do  not  see  upon  what  equitable 
ground  it  can  be  retained  for  any  purpose.  There  was  de- 
murrer to  the  bill,  overruled  in  the  court  below.  For  the 
reasons  given  in  the  foregoing  opinion  we  think  the  demurrer 
should  have  been  sustained  and  the  bill  dismissed,  and  that 
will  be  the  order  here. 

Beversed  and  remanded. 


An  Executor  or  Admifiiatrator  ordinarllj  eannot,  except  as  ezprcsdy 
authorised  by  the  will  or  itatute,  create  an  obligation  which  will 
givo  a  cause  of  action  against  the  estate.  By  virtue  of  hia  authority 
as  personal  representative,  he  ordinarily  cannot  make  anj  eontiaet 
binding  upon  the  estate.  But,  unleaa  he  stipulates  to  the  contrary,  a 
contract  which  he  makes  in  relation  to  the  estate  wiU  bind  i»im<M>lf 
personally,  and  he  must  look  for  reimbursement  out  of  the  assets  of 
the  estate:  1  Boss  on  Probate  Law  and  Practice,  730;  IHke  v.  Thomas, 
62  Ark.  223,  54  Am.  St.  Bep.  292;  Germania  Bank  v.  Miehand,  62 
Minn.  459,  54  Am.  St.  Bep.  653;  De  Coudres  v.  Union  Trust  Co.,  25 
Ind.  App.  271,  81  Am.  St.  Bep.  95;  First  Nat.  Bank  v.  Collins,  17  Mont. 
433,  52  Am.  St.  Bep.  695;  Melone  t.  Buffino,  129  Cal.  514,  79 
St.  Bep.  127. 
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An  Attorney  Employed  to  Bender  Servioee  In  the  AdnUmUtratUm  of 
an  Sitate  is  the  attorney  of  the  executor  or  administrator,  and  not  of 
the  estate.  The  estate  is  not  liable  for  the  payment  of  his  fees:  the 
executor  or  administrator  is  personally  responsible  for  them.  It  is 
true  that  the  executor  or  administrator  is  entitled  to  reimbursement 
out  of  the  assets  of  the  estate  for  reasonable  counsel  fees  necessarily 
incurred;  but  these  are  allowed  to  the  executor  or  administrator,  not 
to  the  attorney,  and  the  latter  ordinarily  has  no  claim  which  he  can 
enforce  against  the  estate  by  action  or  otherwise:  1  Boss  on  Probate 
Law  and  Practice,  763. 

A$  to  Whether  Damages  for  the  Wrongful  Death  of  a  person  consti- 
tute a  part  of  his  estate,  see  Munro  ▼.  Pacific  Coast  etc.  Co.,  84  Cal. 
515,  18  Am.  St.  Bep.  248;  Perham  t.  Portland  Electric  Co.,  88  Or.  451, 
72  Am.  St.  Bep^  730. 


CASES 


IN  THB 


SUPREME  CX)URT 


WISCONSIN. 


MARLING  V.  JONES. 

[138  Wis.  82,  119  N.  W.  931.] 

ACCOMMODATION  PAPEBr-Nacesslty  of  ConsldenttOD.— No 

consideration  moviiig  to  the  accommodation  maker  is  necessajy  to  up- 
hold an  accommodation  note;  the  consideration  which  sapports  the 
promise  of  the  accommodation  maker  is  that  parted  with  by  the  per- 
son taking  the  note  and  received  hj  the  person  accommodated,     (p. 

ACCOMMODATION  PAPER— Defense  of  Want  of  Gonslden- 

ti02L-*It  is  no  defense  hy  the  maker  of  an  accommodation  note  that 
the  taker  other  than  the  person  accommodated,  whether  indorsee  or 
transiferee  for  value,  knew  before  and  when  he  took  the  note  that 
the  accommodation  maker  received  no  consideration,     (p.  999.^ 

ACCOMMODATION  PAPER— Transfer  After  Maturity.— The 

fact  that  an  accommodation  note  is  transferred  by  the  party  aocoa- 
modatedf  after  due  notice  to  the  holder  for  value,  does  not  permit 
the  accommodation  maker  to  defeat  recovery  merely  upon  the  ground 
that  the  note  was  an  accommodation  note  and  without  conaideratioa 
moving  te  the  accommodation  maker,     (p.  1001.) 

MOSTOAOE  —  Unrecorded  Assignment  —  Payment. — ^Tbe  in- 
dorsee of  a  negotiable  note  and  mortgage  may  safely  hold  possession 
thereof  without  recording  his  assignment,  and,  nothing  else  appear^ 
ing,  he  will  be  protected  against  payment  by  the  debtor  to  the  origi- 
nal mortgagee  who  has  not  possession  of  the  paper;  but  it  ij%>ther- 
wise  as  against  a  bona  fide  purchaser  of  the  land  who  receives,  fom 
or  through  the  vendor,  at  the  time  of  his  purchase  and  as  a  part  of 
the  transaction,  a  conveyance  of  the  land  and  a  satisfaction  of  the 
mortgage  by  the  apparent  owner  of  record.  The  fact  that  the  deed 
to  him  excepts  this  mortgage  from  the  covenant  against  encumbrances, 
does  not  put  him  in  the  position  of  a  debtor  paying  the  mortgage 
debt.     (pp.  1002,  1003.) 

Goff,  Hayes  &  Hannan,  for  the  appellant. 

C.  B.  Estabpook,  for  the  respondent. 

«*  TIMLIN,  J.  The  findings  establish  that  on  September 
21,  1898,  Everett  H.  Jones  executed  his  promissory  note  for 
$2,000  payable  two  yean  after  date  to  the  order  of  Heniy 
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Herman  and  bearing  interest,  and  at  the  aame  time,  and  as 
security  for  the  payment  of  the  note,  executed  a  mortgage  to 
Henry  Herman  in  due  form  upon  lots  11,  12,  13,  14,  15,  16, 
17,  18,  and  19  in  block  No.  1,  Lindsay's  subdivision  in  the 
seventeenth  ward  of  the  city  of  Milwaukee,  which  mortgage 
was  recorded  on  September  22,  1898,  in  the  proper  office. 
Jones  executed  and  delivered  this  note  and  mortgage  ^^  to 
Herman  with  the  understanding  that  Herman  would  negotiate 
the  same  and  raise  money  thereon,  but  Jones  received  no  con- 
sideration and  the  note  and  mortgage  were  executed  by  him 
merely  for  the  accommodation  of  Henry  Herman.  June  2, 
1901,  Jones  conveyed  the  mortgaged  premises  subject  to  this 
mortgage  of  $2,000  to  one  Raymond,  the  confidential  agent 
for  Henry  Herman,  who  was  acting  for  the  latter  in  all  the 
transactions  herein  mentioned.  This  deed  was  recorded  Feb- 
ruary 11,  1902,  in  the  proper  office.  Jones  never  had  or 
claimed  any  re;*!  interest  in  or  to  the  mortgaged  property. 
April  2,  1902,  Henry  Herman  assigned  to  the  plaintiff's 
assignor,  under  whom  she  claims,  and  after  it  was  past  due, 
the  note  and  mortgage  aforesaid,  and  indorsed  the  note,  and 
delivered  the  instruments  so  assigned  and  indorsed  to  plain- 
tiff's assignor  as  collateral  security  to  a  promissory  note  of 
$2,000  then  executed  for  value  by  Henry  Herman  to  plain- 
tiff's assignor  and  bearing  even  date  with  said  assignment. 
This  assignment  was  not  recorded  until  April  16,  1903. 
October  16,  1902,  Henry  Herman  delivered  to  the  defendant 
Lindsay  a  warranty  deed  of  the  mortgaged  premises  running 
from  Raymond  to  Lindsay,  containing  the  statement  in  the 
covenant  against  encumbrances  that  the  mortgaged  premises 
were  free  and  clear  of  all  encumbrances  whatever,  except  one 
mortgage  for  the  sum  of  $2,000.  This'  deed  was  dated  and 
acknowledged  February  28,  1902,  and  recorded  in  the  proper 
office  October  17,  1902.  On  October  16,  1902,  at  the  time  of 
the  delivery  of  the  deed  to  Lindsay,  Herman  also  delivered  to 
Lindsay  a  satisfaction  piece  or  release  in  writing  of  the  mort- 
gage first  mentioned,  which  release  is  dated  October  16,  1902, 
and  was  recorded  October  17,  1902,  in  the  proper  office.  The 
consideration  of  this  conveyance  of  land  and  satisfaction  of 
niortgage  to  the  defendant  Lindsay  was  that  Lindsay  credited 
Henry  Herman  with  a  payment  of  $2,475  on  a  note  of  $1,500 
dated  November  27,  1900,  belonging  to  Lindsay  upon  which 
Herman  was  ®^  liable  as  indorser.  Lindsay  took  possession 
of  the  premises  in  question  immediately  after  the  transfer 
and  paid  the  taxes  thereon  since  said  date.  The  transaction 
between  Herman  and  Lindsay  was  at  one  and  the  same  time 
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a  purchase  of  the  lots  from  Herman  by  Lindsay  tofr  $S^475 
and  a  payment  of  the  mortgage  of  $2,000  thereon  by  Lindsay, 
both  incidents  being  part  of  the  same  transaction.  Lindsay 
had  no  knowledge  or  information  of  any  kind  of  any  claim 
by  the  plaintiff's  assignor  to  the  premises.  He  acted  in  good 
faith  and  relied  npon  the  record  title  to  the  premises  with 
respect  to  the  title  as  well  as  to  the  mortgage ;  but  he  did  not 
require  the  production  of  the  note  and  mortgage  in  question 
and  the  same  were  not  produced.  There  is  due  and  owing  to 
the  plaintiff  upon  the  note  in  question  $2,575,  and,  except  as 
hereinbefore  stated,  no  part  has  ever  been  paid. 

In  addition  to  these  findings  of  fact  the  undisputed  evidence 
showed  that  the  lots  in  question  were,  at  the  instance  and  re- 
quest of  Herman,  conveyed  by  the  National  Realty  Company 
to  Jones  immediately  prior  to  the  execution  of  the  note  and 
mortgage  in  question  by  Jones  and  for  the  purpose  of  having 
Jones  execute  the  mortgage  thereon  as  an  accommodation  to 
Herman. 

As  conclusions  of  law  frcmi  the  foregoing  facts  the  court 
below  found  that  the  note  and  mortgage  executed  by  the  de- 
fendant Jones  are  void  for  want  of  consideration,  but  that 
the  defendant  Lindsay  is  estopped  to  set  up  this  invalidity 
because  Lindsay  purchased  the  mortgaged  premises  subject 
to  the  mortgage;  that  the  plaintiff's  assignor  and  the  defend- 
ant Lindsay  were  negligent  in  their  dealings  with  Henrv 
Herman  in  the  matters  herein  involved — ^plaintiff's  assignor 
in  not  recording  his  assignment  after  the  same  was  deliv^^ 
to  him,  and  Lindsay  in  not  demanding  the  note  and  mortgage 
in  question  at  the  time  the  release  of  the  mortgage  and  war- 
ranty deed  to  the  lots  were  delivered  to  him ;  that  the  plaintiff 
cannot  come  into  equity  asking  relief  because  his  negligence 
^'^  was  prior  to  and  greater  than  that  of  the  defendant  Lind- 
say; that  the  defendants,  Jones  and  Lindsay,  are  entitled  to 
judgment  dismissing  the  plaintiff's  complaint  with  oosts. 

The  reasons  given  in  the  foregoing  conclusions  of  law  do  not 
meet  the  approval  of  this  court,  but  we  review  results,  not 
reasons  assigned. 

Was  the  action  properly  dismissed  as  to  Jones  t  No  con- 
sideration moving  to  the  accommodation  maker  is  necessaiy 
to  uphold  an  accommodation  note.  The  very  name  of  the 
paper  suggests  this.  The  consideration  in  such  case  which 
supports  the  promise  of  the  accommodation  maker  is  that 
parted  with  by  the  person  taking  the  acconunodation  note  and 
received  by  the  person  accommodated.  Nor  is  it  any  defense 
by  the  maker  of  an  acGommodation  note  that  the  taker  other 
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than  the  person  accommodated,  whether  indorsee  or  trans- 
feree for  value,  knew  before  and  when  he  took  the  note  that 
the  accommodation  maker  received  no  consideration.  This 
-would  be  merely  showing  that  such  taker,  indorsee,  or  trans- 
feree knew  that  it  was  an  accommodation  note.  If  this  were 
sufficient  to  defeat  the  note  there  could  be  no  such  thing  as 
accommodation  paper,  except  in  cases  of  ignorance  of  this 
fact  on  the  part  of  the  taker,  indorsee,  or  transferee,  and  this 
would  be  contrary  to  common  experience,  and  avoid  many  of 
the  daily  transactions  in  banking  and  other  branches  of  busi- 
ness: Stats.  (Supp.  1906),  sec.  1675 — 55.  But  the  accom- 
modation note  in  question  was  •  transferred  by  the  party 
accommodated,  namely,  the  payee  therein,  after  it  became  due. 
Does  this  circumstance  permit  the  accommodation  maker  to 
avoid  the  note  on  the  ground  that  he  received  no  considera- 
tion t  If  the  effect  of  a  transfer  after  due  is  merely  to  leave 
the  ti*ansf eree  subject  to  notice  or  knowledge  of  the  true  cir- 
cumstances attending  the  execution  of  the  note  in  question, 
and  for  this  reason  subject  him  to  defenses,  then,  as  actual 
knowledge  that  the  note  was  accommodation  paper  would  be 
no  defense  by  the  accommodation  maker  as  against  the  trans- 
feree ®®  for  value  from  the  party  accommodated,  it  would 
seem  that  it  could  make  no  difference  in  the  liability  of  the 
accommodation  maker  upon  this  ground  whether  the  note  was 
transferred  before  or  after  due.  Aside  from  this  imputed 
notice  or  knowledge,  or  actual  notice  or  knowledge,  it  is  not 
true  that  the  taker  for  value  from  the  party  accommodated 
stands  in  the  shoes  of  the  latter.  The  difference  between  them 
IS  that  one  has  parted  with  value  for  the  note  and  the  other 
has  not.  In  neither  case  has  the  maker  received  a  considera- 
tion moving  to  him.  So  that  between  the  party  accommodated 
and  the  accommodation  maker  there  is  no  consideration  parted 
with  or  received  by  either,  while  between  the  transferee  for 
value  and  the  accommodation  maker  there  is  a  consideration 
moving  from  the  former  at  the  instance  of  the  latter  sufficient 
to  support  the  contract.  There  is  considerable  conflict  among 
the  decisions  on  this  point,  and  those  text-writers  who  profess 
to  have  made  a  thorough  examination  of  the  cases  seem  to 
incline  to  the  belief  that  the  weight  of  authority  upholds  the 
view  that  the  transferee  of  accommodation  paper  after  due 
may  enforce  the  same  against  the  accommodation  maker: 
Joyce  on  Defenses  to  Commercial  Paper  (1907),  sec.  282;  1 
Daniel  on  Negotiable  Instruments  (1903),  5th  ed.,  sec.  726; 
2  Randolph  on  Commercial  Paper  (1899),  2d  ed.,  sec.  677; 
Story  on  Promissory  Notes  (1878),  7th  ed.,  sec.  194;  2  Parsons 
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on  Notes  and  Bills  (1865),  p.  29;  Mersiek  v.  Alderman,  77 
Conn.  634,  60  AtL  109;  Black  y.  Tarbell,  89  Wis.  390,  61  N. 
W.  1106;  1  Am.  ft  Eng.  Euey,  of  Law,  2d  ed.,  364. 

The  nniform  n^otiable  instrument  law  (sees.  1675-1684— 
7,  StatB.,  Supp.  1906)  enacted  by  the  l^:islatiire  of  this  state^ 
and  in  like  manner  adopted  by  thirty-fonr  states  of  the  Union 
and  by  Congress  for  the  District  of  Columbia  in  the  effort  to 
bring  about  more  uniformity  of  decision  regarding  these  in- 
struments of  commerce,  appears  to  distinguish  between  a 
holder  for  value  and  a  holder  in  due  course:  Brannan's 
Negotiable  Instruments  Law  (1908)  ;  Bunker's  Negotiable  In- 
struments Law  »  (1905).  Section  1675—55,  Statutes  (Supp. 
1906),  defines  who  is  an  accommodation  party,  and  provides 
that  such  party  is  liable  on  an  instrument  to  a  holder  for  value 
notwithstanding  such  holder  at  the  time  of  taking  the  instru- 
ment knew  him  to  be  only  an  accommodation  party.  Section 
1675.  Statutes  (Supp.  1906),  defines  ''holder''  to  mean  the 
payee  or  indorsee  of  a  bill  or  note  who  is  in  possession  of  it, 
or  the  bearer  thereof,  and  defines  ''value"  to  mean  a  valuable 
consideration.  On  the  other  hand,  a  holder  in  due  eourse  is 
defined  in  section  1676—22,  Statutes  (Supp.  1906),  to  be  one 
who  has  taken  the  instrument  under  the  following  conditions: 
(1)  That.it  is  complete  and  regular  upon  its  face;  (2)  that  he 
became  the  holder  before  it  was  ov^due  and  without  notiee 
that  it  had  been  previously  dishonored,  if  sneh  was  the  fact; 
(3)  that  he  took  it  in  good  faith  and  for  value;  (4)  that  at 
the  time  it  was  negotiated  to  him  he  had  no  notice  of  any  in- 
firmity  in  the  instrument  or  defect  in  the  title  of  the  person 
nesrotiating  it;  (5)  that  he  took  it  in  the  usual  eooise  of 
business. 

In  the  hands  of  a  holder  otherwise  than  in  due  eoune  such 
note  is  subject  to  the  same  defenses  as  if  the  notes  were  not 
negotiable:  Stats.  (Supp.  1906),  see.  1676—28.  A  negotiable 
instrument  is  discharged  by  the  payment  in  due  course  by  the 
party  accommodated.  It  is  not  discharged  by  payment  by  a 
party  secondarily  liable  thereon,  but  remits  such  party  to  his 
rights  against  him  primarily  liable  (Stats.,  Supp.  1906,  see. 
1679 — ^2),  except  where  it  is  made  for  accommodation  and 
paid  by  the  party  acconmiodated :  Stats.  (Supp.  1906),  see. 
1679 — 2.  On  the  other  hand  there  are  the  cases  of  Chester  v. 
Dorr,  41  N.  Y.  279;  Peale  v.  Addieks,  174  Pa.  543,  34  AtL 
203 ;  Bacon  v.  Harris,  15  B.  I.  599,  10  AtL  647 ;  Battle  v. 
Weems,  44  Ala.  105 ;  Simons  v.  Morris,  53  Mich.  155,  18  N.  W. 
625.    See,  however,  in  Alabama  the  later  case  of  Connerly  v. 
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Planters'  &  M.  los.  Co.,  66  Ala.  432;  in  Michigan,  the  later 
case  of  Warder  etc.  Ccr.  v.  Gibhs,  92  Mich.  29,  52  N.  W.  73. 

^^  No  doubt  there  exists  a  class  of  defenses  in  favor  of  the 
accommodation  maker  of  negotiable  paper  which  may  not  be 
urged  in  cases  where  the  note  is  fair  on  its  face  and  negoti- 
ated in  due  course  before  due  to  a  purchaser  for  value  with- 
out notice  or  knowledge  of  any  infirmity,  but  which  might 
be  urged  in  favor  of  the  accommodation  maker  if  the  note 
were  overdue  when  negotiated.  But  the  fact  that  the  accom- 
modation maker  received  no  consideration  is  not  one  of  these 
defenses  so  long  as  the  note  was  negotiated  by  his  express  or 
implied  authority.  The  fact  is  here  established  that  this  note 
was  in  its  inception  accommodation  paper.  Jones  made  to 
Herman  no  express  restriction  upon  its  use  for  that  purpose. 
We  do  not  overlook  the  testimony  of  Brand  with  reference  to 
conversations  between  him  and  Herman  not  in  behalf  of  Jones, 
which  the  court  below  from  its  findings  must  have  rejected 
as  incredible.  We  approve  this  rejection.  The  testimony 
is  overborne  by  the  circumstantial  evidence.  It  is  a  question 
upon  which  the  precedents  are  at  some  variance  whether  or 
not  the  agency  of  the  party  accommodated  to  use  the  accom- 
modation paper  to  raise  money  thereon  (no  express  agreement 
appearing)  expires  with  the  maturity  of  the  paper.  The 
greater  number  of  courts  seem  to  favor  the  view  that  the 
agency  to  negotiate  an  accommodation  paper  and  raise  money 
thereon  is  not  so  limited :  See  citations  supra. 

The  courts  of  this  state  are  not  yet  committed  upon  the 
question  presented,  and  it  seems  more  in  harmony  with  the 
uniform  negotiable  instrument  law  and  with  the  weight  of 
judicial  authority  to  hold,  as  we  do,  that  the  mere  fact  that 
the  accommodation  note  was  transferred  by  the  party  accom- 
modated after  due  to  a  holder  for  value  does  not  permit  the 
accommodation  maker  to  defeat  recovery  at  the  suit  of  the 
bolder  for  value  merely  upon  the  ground  that  the  note  was  an 
accommodation  note  and  without  consideration  moving  to  the 
accommodation  maker.  This  necessitates  a  modification  of 
®*  the  judgment  of  the  court  below  so  as  to  permit  the  appel- 
lant to  take  judgment  against  the  accommodation  maker, 
Jones. 

Upon  the  question  of  the  right  of  the  appellant  to  foreclose 
the  mortgage  against  the  mortgaged  premises  different  ques- 
tioDs  arise.  The  findings  of  the  court  below,  based  on  suffi- 
cient evidence,  establish  that  the  transaction  between  Lindsay 
and  Herman  which  resulted  in  Lindsay  receiving  from  Ray- 
mond, at  Herman's  request,  a  warranty  deed  of  the  mortgaged 
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premises,  with  oovenont  against  encumbrances  except  the  mort- 
gage in  question,  and  in  receiving  from  Herman  a  satisfaction 
of  the  mortgage  in  question  was  a  single  transaction — at  one 
and  the  same  time  a  purchase  of  the  lots  by  Herman  from 
Lindsay,  and  a  payment  of  the  mortgage  of  $2,000  thereon  in 
consideration  of  $2,475  of  pre-existing  debt  then  and  there 
and  by  that  transaction  paid  and  dischai^ed:  Griswold  v. 
Nichols,  117  Wis.  267,  94  N.  W.  33. 

Within  the  rule  of  Marling  v.  Nommensen,  127  Wis.  363, 
115  Am.  St  Rep.  1015,  106  N.  W.  844,  5  L.  R.  A-,  N.  S., 
412,  7  Ann.  Cas.  364 ,  Friend  v.  Yahr,  126  Wis.  291,  110  Am. 
St.  Rep.  924,  104  N.  W.  997,  1  L.  R.  A.,  N.  S.,  891,  and  other 
cases,  Lindsay  was  a  purchaser  of  the  real  property.  The 
fact  that  the  deed  delivered  to  him  simultaneously  with  the 
satisfaction  of  mortgage  and  as  part  of  the  transaction  ex- 
cepted this  mortgage  from  the  ooyenant  against  encumbrances 
was  not  sufScient  to  put  Ldndsay  in  the  position  of  a  debtor 
paying  a  mortgage  debt  It^  with  the  abstract,  merely 
chained  him  with  notice  of  the  existence  of  the  mortgage  and 
the  name  of  the  mortgagee  from  whom  he  procured  the  satis- 
faction piece.  His  rights  must  be  determined  by  the  rule  of 
the  cases  last  cited  rather  than  by  the  rule  of -Bartel  ▼.  Brown. 
104  Wis.  493,  80  N.  W.  801.  He  is  entitled  to  the  protection 
which  the  statute  gives  to  purchasers  without  notice,  because 
it  is  found  that  he  purchased  in  good  faith  for  a  valuable 
consideration  without  knowledge  of  the  outstanding  assign- 
ment of  the  mortgage  to  plaintiff's  assignor,  and  first  placed 
his  deed  and  satisfaction  of  mortgage  ^*  upon  record,  and 
as  against  such  purchaser  the  assignee  of  the  mortgage  who 
fails  to  record  his  assignment  is  estopped  to  assert  his  mort- 
gage lien :  Friend  v.  Yahr,  126  Wis.  291,  110  Am.  St.  Rep, 
924,  104  N.  W.  997,  1  L.  R.  A.,  N.  S.,  891.  It  is  not  a  ques. 
tion  of  comparative  negligence  between  plaintiff's  assignor  and 
Lindsay.  The  indorsee  of  a  negotiable  note  and  mortgage 
may  safely  hold  possession  of  that  mortgage  and  note  without 
recording  his  assignment,  and,  nothing  else  appearing,  he  will 
be  protected  against  payments  by  the  debtor  to  the  original 
mortgagee  who  has  not  possession  of  the  note  and  mortgage. 
But  it  is  otherwise  as  against  a  purchaser  of  land  who  pur- 
chases in  good  faith  and  for  a  valuable  consideration  without 
notice  of  the  assignment,  and  who  receives  at  the  time  of  his 
purchase  and  as  part  of  the  £iame  transaction  a  conveyance  of 
the  land  and  a  satisfaction  of  the  mortgage  by  the  apparent 
owner  of  record  from  or  through  the  vendor:  Marling  v. 
Nommensen,  127  Wis.  363,  115  Am.  St  Rep.  1017,  106  N.  W. 
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844,  5  L.  R.  A,,  N.  S.,  412,  7  Ann.  Gas.  364.  We  are  not  then 
merely  dealing  with  the  rights  of  debtors  and  holders  of 
negotiable  paper,  but  with  those  of  purchasers  of  real  estate. 

By  the  COURT.  The  judgment  of  the  circuit  court  is 
ordered  modified  so  as  to  provide  for  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  Jones  for  the  amount 
found  due  the  plaintiff,  but  not  exceeding  the  amount  due 
from  Jones  upon  the  note  executed  by  him  to  Herman,  costs 
in  the  discretion  of  the  court  below ;  and  the  judgment  is  in 
other  respects  affirmed;  costs  of  this  court  in  favor  of  ap- 
pellant against  both  respondents. 


Aecommodation  Paper  is  the  subject  of  a  note  to  Altoona  Second 
Nat.  Bank  v.  Dunn,  31  Am.  St.  Bep.  745.  The  accommodation  maker 
of  a  note  is,  legally  speaking,  a  surety  thereon:  First  Nat.  Bank  ▼. 
Johnson,  133  Mich.  700,  103  Am.  St.  Bep.  468. 

An  Assignee  of  a  Mortgage  Who  Neglects  to  "Record  the  Assignment 
may  be  estopped  to  assert  the  mortgage  against  persons  without  no- 
tice of  the  assignment.  Hence  the  release  of  the  mortgage  of  record 
\>j  the  original  mortgagee  protects  a  bona  fide  purchaser  or  encum- 
brancer having  no  notice  of  the  assignment:  Bautz  ▼.  Adams,  131 
Wis.  152,  120  Am.  St.  Bep.  1030.  To  the  same  effect  is  Marling  ▼. 
Mommensen,  127  Wis.  363,  115  Am.  St.  Bep.  1017,  and  cases  cited 
in  the  cross-reference  note  thereto.  See,  also,  Barry  v.  Stover,  20 
8.  D.  459,  129  Am.  St.  Bep.  941;  McVay  y.  Tousley,  20  S.  D.  258, 
129  Am.  St.  Bep.  927. 
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MOBTOAGE — ^Future  Advancements  of  Money — Consideration. 
A  note  secured  by  a  mortgage  of  real  estate  for  money  agreed  to  be  ad- 
vanced from  time  to  time  in  the  future,  the  security  to  take  effect 
presently,  is  not  without  consideration  merely  because  the  money 
waa  not  advanced  at  the  time  it  was  given,  nor  at  all.     (p.  1006.) 

MOBTGAGE  —  Future  Advancements  —  Time  When  Security 
Takes  Effect. — ^There  is  a  distinction  between  the  delivery  of  a  note 
and  mortgage  for  money  to  be  advanced  subsequently,  the  security 
to  take  effect  presently,  and  the  delivery  thereof  not  to  take  effect 
until  the  performance  of  a  specific  condition  as  to  making  the  ad- 
vancements. In  the  former  case,  the  security  is  a  valid  obligation 
from  the  start;  while  in  the  latter,  performance  of  the  condition  is 
essential  to  such  validity,     (p.  1006.) 

MOBTGAGE  —  Future  Advancements  —  Estoppel  in  Favor  of 
Bona  Fide  Holder. — ^Where  the  payer  delivers  his  note  secured  by 
mortgage  to  a  dealer  in  such  securities  for  money  to  be  advanced 
from  time  to  time  in  the  future,  and  the  payee  assigns  the  note,  the 
payer  is  estopped,  as  against  the  bona  fide  assignee,  to  set  up  a  fail- 
ure of  consideration  because  of  the  payee's  breach  of  agreement  to 
make  the  advancements,     (p.  1007.) 
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BCTOPPSIt— FUcliic  gwiifUiat  In  Bands  of  Dealer^ — Qiyiag 

to  the  holder  of  securities  all  the  eharaeteristics  of  ownership,  so  be 
majr  hold  and  transfer  them  with  all  the  nsiud  appearances  of  ri^ht 
to  do  so  and  with  reasonable  knowledge  that  he  will  or  may  do  so, 
estops  the  persons  who  have  done  so  from  alleging  a  breach  of  agree- 
ment or  want  of  consideration  in  the  matter  of  the  aeenritieSy  as 
against  a  bona  fide  assignee,     (pp.  1008,  1009.) 

BBTOPPEL— SabonUnation  of  XAw-merehant— The  rales  that 
the  taher  for  yalne  of  a  negotiable  instrument  without  indorsement 
acquires  no  better  title  than  his  assi|^nee  had,  and  that  a  holder  of 
negotiable  paper  who  does  not  acquire  it  in  due  course  is  subject 
to  the  same  perils  as  regards  defenses  bj  the  payer  as  the  payee  was, 
must  give  waj  to  the  rule  of  estoppel  in  pais.     (p.  1009.) 

ESTOPPEIi*— While  the  Doctrine  of  BatoppA  in  Pais  is  a  rule 
of  last  resorty  yet,  where  applicable,  it  is  not  subordinate  to  other 
rules;  it  is  not  to  be  discredited,  but  is  entitled  to  the  distinction 
of  being  one  of  the  greatest  instrumentalities  to  promote  the  ends  of 
justice  which  the  equitj  of  the  law  affords,     (p.  1010.) 

BIZiLS  AMD  KOTES— Asslgnoe  for  Valn<^  How  Far  Snbject  to 
Bquities. — ^The  rule  that  a  negotiable  instrument  in  the  hands  of  an 
assignee  for  value  and  without  notice  of  defenses  as  between  the 
original  parties  is  nevertheless  subject  to  such  defenses  has  relation 
to  such  equities  or  defenses  as  existed  at  the  time  of  the  transfer, 
not  to  latent  defenses  or  equities  which  possibly  may  at  aome  future 
time  exist,     (p.  1010.) 

MOBTOAOE  —  Future  AdrancmneatB — Bona  Fide  Holder^— 
Where  A  mortgages  his  property  to  B  to  secure  a  loan  of  money  to 
be  advanced  from  time  to  time  in  the  future,  knowing  that  B  is  a 
dealer  in  such  securities,  and  thereafter  B  assigns  (without  indorse- 
ment) the  note  and  mortgage  for  value  to  C,  who  has  no  notice  of 
the  relation  between  A  and  B  under  the  agreement  for  advancements, 
G  can  enforce  the  note  and  mortgage  against  A,  although  B  never 
advances  any  money  to  A.     (pp.  10U6,  1011.) 

Ooff,  Hayes  &  Hannan,  for  the  appellant 

Dorr  &  Gregory,  for  the  respondent. 

•^  MARSHALL,  J.  Action  to  foreclose  a  mortgage.  The 
issues  raised  by  the  pleadings  were  closed  by  findings  of  fact, 
which  may  be  presented  as  follows:  On  March  19,  1903,  de- 
fendant Charles  FitzGerald,  the  then  owner  of  the  premises 
described  in  the  complaint,  duly  ^^  mortgaged  the  same  to  de- 
fendant Herman  to  secure  payment  of  said  defendant  Fitz- 
Gerald's  note,  of  like  date,  for  $3,000,  payable  to  the  order  of 
said  Herman,  three  years  after  date,  with  interest  at  the  rate 
of  five  per  cent  per  annum,  and  said  mortgage  was  duly 
recorded.  The  transaction  occurred  pursuant  to  an  applica- 
tion by  said  defendant  to  said  Herman  for  a  loan  of  $3,000, 
to  be  used  in  the  erection  of  a  building  on  the  mortgaged 
premises,  the  money  to  be  advanced  as  fast  as  the  improYe- 
meut  progressed.  Upon  the  delivery  of  the  note  and  mortgage 
to  Herman,  he  delivered  to  said  defendant  an  acknowledgment 
of  the  purpose  thereof  and,  in  effect,  that  he  was  indebted  to 
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said  defendant  to  the  amonnt  of  the  loan,  payable  as  before 
indicated.  March  20,  1903,  said  Herman  borrowed  of  George 
JSllia  $1,900,  giving  his  promissory  note  therefor,  payable 
three  months  after  date,  and,  for  collateral  security  for  the 
payment  of  the  debt,  delivered  to  said  Ellis  said  first-men- 
tioned note  and  the  mortgage,  duly  assigning  the  same  in  writ- 
ing, but  not  so  as  to  enable  the  said  Ellis  to  record  the  assign- 
ment, and  it  never  was  recorded.  Before  the  commencement 
oi  the  action  plaintiff  became  the  owner  of  said  $1,900  note  and 
sncceeded  to  all  rights  of  said  George  Ellis  to  said  collateral 
security.  The  said  $1,900  note  is  wholly  unpaid  as  well  as  the 
interest  thereon  from  its  date.  No  part  of  said  $3,000  loan  was 
ever  paid  to  said  FitzGerald,  nor  could  he  ever  collect  any 
part  thereof.  Herman  was  known  to  FitzGerald,  at  the  time 
the  mortgage  was  given,  to  be  engaged  in  dealing  in  notes  and 
mortgages  and  in  loaning  money  for  himself  and  others  on 
real  estate  security. 

On  such  facts  the  court  concluded:  First,  the  note  and 
mortgage  were  given  without  consideration;  second,  neither 
said  Ellis  nor  plaintiff  took  said  note  in  due  course  so  as  to  be 
entitled  to  the  protection  of  the  law-merchant ;  third,  the  latter 
holds  the  same  subject  to  equities  and  defenses  including  the 
defense  of  failure  of  consideration,  which  said  FitzGerald 
would  have  had  the  security  remained  in  the  hands  of  ^^  said 
Herman,  and  is,  therefore,  not  entitled  to  enforce  the  same  at 
all,  and  is  liable  to  FitzGerald  for  his  costs  and  disbursements 
in  the  action. 

Judgment  against  plaintiff  was  ordered  accordingly  and 
was  so  rendered. 

The  foregoing  statement  presents  this  proposition:  If  A 
mortgages  his  property  to  B  to  secure  a  loan  of  money,  to  be 
advanced  from  time  to  time,  knowing  that  he  is  a  dealer  in 
such  securities,  B  agreeing  to  make  the  advancements  at  times 
and  in  a  manner  specified,  and  in  harmony  with  the  under- 
standing between  the  parties  placing  the  mortgage  upon 
record,  acquiring  the  status  as  to  all  the  world  of  being  the 
owner  of  the  securities  and  a  debtor  to  A  for  the  money  agreed 
to  be  advanced,  and  thereafter  B  for  value,  sells  and  duly 
assigns  such  securities  to  C,  who  takes  the  same  without  know- 
ing of  the  relation  of  debtor  and  creditor  between  A  and  B 
tmder  the  agreement  as  to  the  advancement  of  money,  the 
transaction  between  B  and  C  not  being  such  as  to  give  the 
latter  the  protection  of  the  law-merchant,  and  B  neither  before 
the  assignment  nor  thereafter,  advances  the  money  or  any  part 
thereof  to  A,  and  wholly  breaches  his  agreement  in  that  re- 
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gard,  can  C,  neyerthelefls,  enforce  the  note  and  mortgage 
against  At 

If  the  proposition  as  stated  be  answered  in  the  negative,  as 
counsel  for  respondent  contend  it  should  be,  and  the  learned 
circuit  court  decided,  the  judgment  must  be  affirmed.  If,  on 
the  contrary,  it  be  answered  in  the  affirmative,  as  counsd  for 
appellant  contend  it  should  be,  the  judgment  must  be  reversed 
and  the  cause  be  remanded  for  judgment  according  to  the 
prayer  of  the  complaint. 

^^  The  situation  is  governed  by  a  few  plain  l^;al  prindples 
in  respect  to  which  the  learned  circuit  court  went  astray. 

Manifestly  the  note  was  not  without  consideration  to  sup- 
port it,  merely  because  the  money  called  for  thereby  was  not 
advanced  at  the  time  it  was  given,  nor  at  all.  The  agreement 
to  advance  the  money,  and  the  creation  of  the  relati<Ki8  of 
debtor  and  creditor  between  Herman  and  FitzGerald,  were 
amply  sufficient  to  support  the  note,  respecting  the  considera- 
tion feature,  as  the  actual  transition  of  the  money  from  the 
former  to  the  latter  at  the  time  the  securities  were  delivered 
by  the  one  to  the  other,  would  have  been.  That  is  too  man- 
ifest to  require  discussion.  The  learned  trial  court,  it  seems, 
failed  to  distinguish  between  delivery  of  a  note  and  mort* 
gage  by  the  payer  to  the  payee  for  money  to  be  advanced  sub- 
sequently, the  security  to  take  effect  presently — ^and  delivery 
thereof y  but  not  to  taJre  effect  till  performance  of  a  specified 
condition  as  to  making  the  advancement.  In  the  former  cir- 
cumstances, the  security  would  be  a  valid  obligation  &om  the 
start,  but  in  the  latter,  performance  of  the  condition  would  be 
essential  to  such  validity :  Nutting  v.  Minnesota  F.  Ins.  Co.,  98 
Wis.  26,  73  N.  W.  432;  Thome  v.  Aetna  Ins.  Co.,  102  Wis. 
593,  78  N.  W.  920;  State  v.  Chamber  of  Commerce,  121  Wis. 
110,  98  N.  W.  930 ;  Golden  v.  Meier,  129  Wis.  14,  116  Am.  St 
Rep.  935,  107  N.  W.  27 ;  Hodge  v.  Smith,  130  Wis.  326,  110 
N.  W.  192;  Ware  v.  Smith,  62  Iowa,  159,  17  N.  W.  459; 
Belleville  Sav.  Bank  v.  Bomman,  124  111.  200,  16  N.  E.  210; 
Merchants'  Exch.  Bank  v.  Luckow,  37  Minn.  542,  35  N.  W. 
434 ;  Burke  v.  Dulaney,  153  U.  S.  228,  14  Sup.  Ct.  Eep.  816, 
38  L.  ed.  698. 

Again  the  learned  circuit  court  misapprehended  the  law  in 
assuming,  if  the  note  would  be  subject  to  defenses  as  between 
FitzGerald  and  Herman,  because  of  the  latter  not  having 
kept  his  agreement  with  the  former  by  advancing  the  money, 
the  former  could,  under  all  circumstances,  including  the  tak- 
ing of  the  securities  for  value  and  in  good  faith  without  neg- 
ligence ^  from  Herman,  by  a  third  person,  George  Ellis,  and 
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without  such  taking  having  the  essential  of  due  course,  of  an 
indoisement  of  the  note  by  Herman  before  maturity,  make 
such  defenses  as  against  the  third  person.  Such  a  situation 
18  not  governed  absolutely  by  the  law-merchant.  Before  it 
can  be  solved  in  favor  of  the  payer  of  the  note,  the  familiar 
principle  of  equity,  essential  to  the  promotion  of  justice,  must 
be  dealt  with,  that  if  a  person,  by  conduct  reasonably  cal- 
culated to  lead  another  to  act  upon  the  faith  thereof,  cause 
such  other  to  act,  without  negligence  and  in  such  manner  as 
to  suffer  damage  if  the  appearances  created  by  such  conduct 
be  not  warranted  by  the  true  situation,  such  person  is  pre- 
cluded from  taking  advantage  thereof  to  such  other's  injury. 
Whether  that  would  apply  in  a  case  of  this  sort,  in  case  of  a 
want  of  consideration  to  support  the  note,  or  in  case  of  its  not 
having  validity  as  between  the  original  parties  except  upon 
performance  of  a  condition  precedent  which  is  not  performed, 
or  even  in  case  of  the  maker  not  having  any  reasonable  ground 
to  apprehend  a  probability  of  the  note  being  taken  by  a  third 
person,  for  value,  without  apprehending  the  existence  of  any 
equities  in  regard  thereto  or  being  negligent  in  respect  to  the 
matter,  need  not  be  considered,  because  no  such  situation 
characterizes  this  case,  as  we  have  seen. 

It  would  seem,  upon  principle,  that  the  law  of  estoppel 
ought  to  govern  this  case  in  favor  of  appellant,  especially 
since  FitzGerald  knew,  or  ought  to  have  known,  when  he 
gave  Herman  the  securities,  that  the  latter  was  liable  to  trana- 
fer  the  same  to  another  who  would  take  the  same  as  George 
Ellis  did,  in  the  exercise  of  due  care,  having  a  right  to  believe 
that  they  were  just  what  they  appeared  to  be.  He  put  Her- 
man in  a  position  to  easily  delude  another  in  that  regard, 
even  making  no  restriction  as  to  a  transfer  of  the  paper  or 
recording  of  the  mortgage  notwithstanding  knowledge  of  his 
business.  Can  one  do  that,  and  then  take  advantage  of  cir- 
cumstances which  such  other  had  no  knowledge  of,  nor  any 
^s  reasonable  ground  to  suspect,  to  such  other's  injury  t  Can 
one  put  up  the  bar  of  his  own  negligence  and  thereby  save 
himself  from  loss  by  failure  of  another  to  perform  an  agree- 
ment with  him,  forming  a  full  consideration  for  his  note, 
and  thereby  effect,  as  to  an  innocent  third  person,  a  fraud  to 
such  third  person's  injury t  It  would  seem  that  the  prin- 
ciple of  estoppel  plainly  arises  to  the  contrary — so  plainly 
that  illustration  by  reference  to  precedents  to  support  such 
conclusion  is  not  necessary. 

Passing  to  the  field  of  precedents  we  find,  as  would  be  ex- 
pected, that  the  principle  suggested  has  been  often  applied 
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to  sitaatioiis  the  same  or  similar  to  the  one  before  ns,  for  tte 
protection  of  the  innocent  third  person,  and  search  fails  to 
enable  one  to  discover  where  it  has  been  invoked  in  vain. 
On  this,  many  cases  cited  by  the  learned  counsel  for  appeilant 
show  so  clearly  the  trend  of  authority  that  we  will  refer 
thereto  with  others:  Two  Rivers  Mfg.  Co.  v.  Day,  102  Wis. 
328,  78  N.  W.  440;  Loizeaux  v.  Fremder,  123  Wis.  193,  101 
N.  W.  423 ;  Marling  v.  Nommensen,  127  Wis.  363,  115  Ahl  SL 
Rep.  1017,  106  N.  W.  844,  5  L.  R.  A.,  N.  S.,  412,  7  Ann.  Cas. 
364 ;  Bogart  v.  Stevens,  69  N.  J.  Bq.  800,  115  Am.  St  Rep. 
627,  63  Atl.  246 ;  Bush  v.  Cushman,  27  N.  J.  Eq.  131 ;  Combes 
V.  Chandler,  33  Ohio  St.  178;  Wilson  v.  Hicks,  40  Ohio  SL 
418 ;  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep, 
341 ;  Moore  v.  Metropolitan  Nat.  Bank,  55  N.  T.  41,  14  Am. 
Rep.  173;  Davis  v.  Beckstein,  69  N.  Y.  440,  25  Am.  Rep.  218; 
Boardman  v.  Lake  Shore  etc.  R.  Co.,  84  N.  Y.  157 ;  Parker  v. 
Conner,  93  N.  Y.  118,  45  Am.  Rep.  178 ;  Simpson  v.  Del  Hovo, 
94  N.  Y.  189;  Cable  v.  Ellis,  86  lU.  525;  Marshall  v.  Ender, 
20  m.  App.  312;  Atlanta  G.  Co.  v.  Hunt,  100  Tenn.  89,  42 
S.  W.  482 ;  Kempner  v.  Huddleston,  90  Tex.  182,  37  S.  W. 
1066 ;  Norfolk  &  W.  R.  Co.  v.  Perdue,  40  W.  Va.  442,  21  S.  B. 
755 ;  1  Jones  on  Mortgages,  6th  ed.,  sec.  683. 

In  the  text-book  referred  to  the  rule  is  laid  down  thus: 
"'If  a  person  induces  another  to  take  an  assignment  of  the 
mortgage  from  the  holder  of  it  'upon  the  representation  that 
it  is  a  good  and  valid  security,'  he  cannot  subsequently  im- 
peach ^  the  validity  of  the  mortgage  'in  the  hands  of  such 
assignee.  Having  by  word  or  deed  induced  another  to  part 
with  his  money  for  the  security,  he  is  not  allowed  to  repudiate 
the  truth  of  his  representation,  and  escape  the  payment  of  the 
obligation  by  showing  that,  as  between  himself  and  the  former 
holder,'  it  was  invalid." 

.  Whether  that  applies  generally  we  need  not  now  decide 
or  go  further  than  the  facts  of  this  case. 

The  principle  stated  is  not  restricted  to  acts  or  representa- 
tions directly  between  the  maker  of  the  securities  and  the  as- 
signee. Constructive  representations,  conduct  equivalent  to 
actual  representations,  as  by  giving  to  the  holder  of  seenritia 
all  of  the  characteristics  of  ownership,  so  he  may  hold  and 
transfer  the  same  with  all  the  usual  appearances  of  absolute 
right  to  do  so  and  with  reasonable  knowledge  that  he  will  or 
may  do  so,  is  certainly  sufiScient.  That  runs  through  all  the 
cases  cited  and  many  more  that  might  be  referred  to.  True, 
such  cases  do  not  all  exactly  fit  the  facts  of  this  case,  but  tber 
do  so  in  principle.    Bush  v.  Cushman,  27  N.  J.  Eq.  131,  is  ex- 
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actly  in  point,  when  we  consider  that  condu6t  equivalent  to 
actual  representation,  inter  partes,  is  likewise  equivalent  there- 
to in  effect,  as  to  estoppel  in  pais.  It  is  particularly  applicable 
here,  since  FitzGerald,  as  we  have  seen,  must  have  known  from 
the  nature  of  Herman's  business  that  he  was  liable  to,  and 
probably  would,  sell  the  securities  to  some  person  without  dis- 
closing the  nature  of  his  business  relations  with  the  payer. 

Bogart  V.  Stevens,  69  N.  J.  Eq.  800,  115  Am.  St.  Rep.  627, 
63  Atl.  246,  is  quite  like  this  case.  We  are  unable  to  see  any 
material  distinction  between  clothing  an  agent  with  the  sem- 
blance of  being  the  owner  of  securities  accompanied  by  actual 
authority  to  transfer  the  same  for  value,  and  vesting  the 
actual  title  to  such  securities  in  a  person  with  all  the  sem- 
blance of  absolute  ownership,  knowing  that  he  is  liable  to,  and 
probably  will,  transfer  them  to  another,  for  value,  having  no 
knowledge,  or  reasonable  means  of  knowledge,  of  any  present 
or  future  defense  thereto. 

^^  In  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am. 
Bep.  341,  it  is  said,  in  effect,  that,  except  as  regards  the  effect 
of  the  law-merchant,  an  assignee  of  assignable  papers  obtains 
no  greater  right  than  his  assignor  possesses;  but  said  the 
court:  "It  does  not  interfere  with  the  well-established  prin- 
ciple, that  where  the  true  owner  holds  out  another,  or  allows 
him  to  appear,  as  the  owner  of,  or  as  having  full  power  of  dis- 
position over,  the  property,  and  innocent  third  parties  are 
thus  led  into  dealing  with  such  apparent  owner,  they  will  be 
protected.  Their  rights  in  such  cases  do  not  depend  upon  the 
actual  title  or  authority  of  the  party  with  whom  they  deal 
directly,  but  are  derived  from  the  act  of  the  real  owner,  which 
precludes  him  from  disputing,  as  against  them,  the  existence 
of  the  title  or  power  which,  through  negligence  or  mistaken 
confidence,  he  cau^^d  or  allowed  to  appear  to  be  vested  in  the 
party  making  the  conveyance." 

Counsel  for  respondent  place  their  sole  reliance  on  the  idea 
that  the  note  was  without  consideration  at  the  start,  hence 
without  validity,  which  is  wrong,  as  we  have  seen,  and  on  the 
law-merchant  as  incorporated  into  section  1676-— 19  of  the 
negotiable  instrument  statute  (Laws  1899,  c.  356),  to  the 
effect  that  the  taker  for  value  of  a  n^otiable  instrument  with- 
out indorsement  takes  no  better  title  than  his  assignee  had 
thereunder,  and  section  1676 — ^28,  to  the  effect  that  a  holder 
of  negotiable  paper,  who  does  not  acquire  it  in  due  course,  is 
subject  to  the  same  perils  as  regards  defenses  by  the  payer  as 
the  payee  was.  Those  rules,  as  we  have  seen,  give  way  to  the 
supreme  rule  of  estoppel  in  pais.  We  are  referred  with  con- 
Am.  St  Bep.,  Vol.  131—64 
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fidenee  to  Boyle  t.  Lybrand,  113  Wis.  79,  88  N.  W.  901 
SoflSce  it  to  say,  we  are  unable  to  see  that  it  touches  the  ques- 
tion in  hand. 

We  are  further  referred  to  Rapps  ▼.  Gottlieb,  142  N.  Y. 
164,  36  N.  E.  1052,  where  the  court  grounded  its  decision  on 
the  doctrine  that  an  assignee,  without  indorsement,  of  nego- 
tiable paper,  takes  it  subject  to  all  the  defenses  available  as 
to  the  original  parties,  holding  it  to  be  applicable  because  the 
note  and  mortgage  in  question  never  had  validity  as  obliga- 
tions, *•*  since  they  were  delivered  to  the  named  payee  to 
take  effect  according  to  their  tenor  and  not  otherwise  at  all. 
only  upon  the  happening  of  a  condition  precedent.  Under 
those  circumstances,  negligence  or  inexcusable  holding  out  on 
the  part  of  the  payer  essential  to  efficient  application  of  the 
doctrine  of  estoppel  in  pais  wss  not  found  to  exist.  Without 
appreciation  of  the  precise  grounds  for  the  decision,  one  would 
be  quite  liable  to  be  led  astray,  especiaUy  in  view  of  a  brief 
discussion  at  the  closing  of  the  opinion  of  the  invoeability  of 
the  doctrine  of  estoppel  in  pais.  The  court  reasoned  thus; 
"It  is  a  rule  of  last  resort,  applicable  only  where  all  others 
fail ;  it  is  a  doctrine  subordinate  and  not  dominant,  which  re- 
verses no  other,  but  submits  to  the  authority  of  all,  and  is 
adequate  to  an  ultimate  decision  only  when  it  has  the  field  to 
itself." 

As  those  expressions  are  liable  to  be  understood,  they  hardly 
give  proper  dignity  to  the  doctrine  of  estoppel  in  pais.  True, 
it  is  a  rule  of  last  resort,  but  where  it  is  applicable  it  is  not 
subordinate.  It  stays  the  operation  of  other  rules  which  have 
not  run  their  course,  when  to  allow  them  to  proceed  farther 
would  be  a  greater  wrong  than  to  permanently  enjoin  them. 
It  is  a  rule  of  justice  which,  in  its  proper  field,  has  a  power 
of  mastery  over  all  other  rules.  It  is  a  rule  by  no  means  to 
be  discredited,  but  rather  one  entitled  to  the  distinction  of 
being  one  of  the  greatest  instrumentalities  to  promote  the  ends 
of  justice  which  the  equity  of  the  law  affords. 

There  is  this  further  insurmountable  difficulty  in  sustain- 
ing the  judgment:  The  rule  that  a  negotiable  instrument  in 
the  hands  of  an  si^ignee  for  value  and  without  notice  of  de- 
fenses as  between  the  original  parties  is  subject,  nevertheless, 
to  such  defenses,  has  relation  to  such  equities  or  defenses  as 
existed  at  the  time  of  the  transfer,  not  to  latent  defenses  or 
equities  which  possibly  may  at  some  future  time  exist.  As 
said  in  Bush  v.  Cushman,  27  N.  J.  Eq.  131 :  "It  does  not  em- 
brace equities  or  defenses  springing  from  defaults,  or  even 
fraud  of  the  assignor,  committed  subsequent  to  the  assign- 
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ment,  *^  and  which  had  no  existence,  and  were  simply  pos- 
sibilities, at  the  time  of  the  assignment." 

The  same  doctrine  was  applied  in  Coster  v.  Qriswold,  4 
Edw.  Ch.  364.  The  views  of  the  court  are  thus  expressed: 
"All  that  the  court  of  law  or  equity  can  do  in  such  cases;, 
since  they  recognize  and  protect  the  rights  of  assignees  of 
choses  in  action,  is,  to  allow  them  to  take,  subject  always  to 
any  defense,  legal  or  equitable,  which  existed  in  favor  of  the 
debtor  against  the  original  holder  or  creditor  at  the  time  of 
the  transfer  or  assignment.  Now,  the  question  arises:  What 
existing  equity  or  defense  was  there  against  these  bonds" 
when  they  were  pledged  to  the  "United  States  Bank  as  col- 
lateral security f-  And,  again:  "Where  an  assignee  takes  in 
good  faith,  his  right  to  hold  will  not  be  disturbed  or  devested 
by  any  subsequent  event  or  after-accruing  right  or  equity  of 
the  debtor." 

To  the  same  effect  are  Chance  v.  Isaacs,  5  Paige  Ch.  592  ^ 
Cornish  v.  Bryan,  10  N.  J.  Eq.  146;  Losey  v.  Simpson,  11 
N.  J.  Eq.  246 ;  Murray  v.  Lylburn,  2  Johns.  Ch.  441 ;  Plem- 
ming  V.  Hoboken,  40  N.  J.  L.  270 ;  North  Bergen  v.  Eager,  41 
N.  J.  L.  184 ;  Ex  parte  Hale,  3  Ves.  Jr.  304 ;  Temey  v.  Wilson,, 
45  N.  J.  L.  282. 

Here,  as  we  have  seen,  at  the  time  of  the  assignment  to 
George  Ellis,  Herman  was  the  absolute  owneV  of  the  note  and 
mortgage.  They  were  not  waiting  upon-  the  happening  of 
any  event  to  give  them  validity.  Herman  owed  Ellis  three 
thousand  dollars,  but  was  not  in  default.  He  had,  at  best,  a 
possible  contingent  defense  or  equity.  Under  those  circum- 
atanees,  within  the  authorities  cited,  Ellis  could  safely  take, 
in  good  faith,  for  value,  the  note  from  Herman.  The  latter 's  * 
subsequent  mere  default  could  not  operate  to  his  prejudice. 

By  the  COURT.  The  judgment  is  reversed,  and  the  cause 
remanded  for  judgment  according  to  the  prayer  of  the  com- 
plaint. 

Barnes,  J.,  dissents. 


Mortgages  to  Secure  Future  Advances  are  discussed  in  the  note  to 
Merchants'  State  Bank  r.  Tufts,  116  Am.  8t.  Itep.  690. 
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MILBRATH  v.  STATE. 

[138  Wis.  354,  3,20  N.  W.  252.] 

OOBPORATIOK. — ^Tlw  Legal  Fiction  tliAt  »  CtepontUm  is  a 
Pexson  or  Xiogal  Entity  cannot  be  nrged  to  an  extent  and  purpose 
not  within  the  reason  and  poliej  of  that  fietion.     (pp.  1016,  1018.) 

BMBBy>ZT«BMBNT— Accnsed  Representing  His  OoTporatioa.— 
Where  the  members  of  a  real  estate  and  loan  firm,  after  making  a 
loan  of  monejr  intmsted  to  them^  organise  their  business  into  a  ror- 
poration  in  which  thej  hold  all  the  stock,  and  the  loan  is  repaid 
to  the  corporation  and  mingled  with  its  funds  while  insolvent,  and 
the  payment  is  concealed  from  the  principals,  the  president  of  the 
corporation,  who  is  a  stockholder  and  the  officer  in  charge,  having 
knowledge  of  all  these  things,  may  be  convicted  of  embezzlement, 
and  cannot  urge  the  legal  fiction  of  separate  corporate  personality  or 
the  distinction  between  the  acts  of  a  person  as  an  officer  of  the  cor- 
poration and  his  acts  as  an  independent  natural  person,  (pp^  1015, 
1016.)       

CONVERSION — Oflicer  in  Charge  of  Corporation. — ^A  person 
outy  convert  money  to  his  own  use  by  paying  it  into  the  treasory 
and  mingling  it  with  the  funds  of  an  insolvent  corporation  which  is 
under  his  control  and  of  which  he  is  a  stockholder  and  the  officer  in 
charge,     (p.  1017.) 

OBZMINAIi  LA  W— Def suae  that  Aocosed  SepreMDtB  Ooxpon- 
tion. — In  a  criminal  prosecution  the  accused  cannot  be  heard  to  say 
in  justification  that  he  committed  the  offense  in  his  official  capacity 
as  officer  of  a  corporation,  nor  can  he  assert  that  acts  in  form  cor- 
porate were  not  his  acts  merely  because  carried  out  by  him  through 
the  instrumentality  of  a  corporation  which  he  controlled  and  dominated 
and  which  he  employed  for  that  purpose,     (p.  1019.) 

EMBEZZLEMENT — ^Necenity  of  Demand  to  Conqdeie  QfTeBse. 
Where  officers  in  charge  of  an  insolvent  corporation  have  mingled 
money  with  its  funds,  no  demand  by  the  owner  is  necessary  before 
prosecuting  them  for  embezzlement,  where  they  have  concealed  the 
fact  that  they  collected  the  money  for  him  and  such  fact  is  un- 
known to  him  until  after  the  bankruptcy  of  the  company,     (p.  1021.) 

Julius  £.  Boehr,  for  th«  plaintiff  in  error. 

Frank  L.  Gilbert,  attorney  general,  and  P.  C.  Bschweilcr, 
4i8S]stant  digtrict  attorney,  for  the  defendant  in  error. 

«^«  TIMLIN,  J.  The  plaintiff  in  error  (hereinafter  called 
defendant)  was  convicted  in  the  said  circuit  court  of  the  of- 
fense of  embezzlement,  and  sentenced  to  imprisonment  for 
three  years  in  the  state  prison.  The  information  upon  which 
the  defendant  was  tried  chained  him,  Edward  J.  Wagner,  and 
William  E.  Milbrath,  as  agents  and  employ^  of  Helena  Mizer, 
having  the  care,  custody  and  possession  of  $300  of  her  money, 
with  the  embezzlement  of  said  sum  and  the  unlawful  and 
fraudulent  conversion  thereof  to  their  own  use  on  February 
27,  1903.  A  motion  for  a  new  trial  was  made  and  overruled, 
and  the  defendant  assigns  thirty-four  errors,  twen^-one  of 
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which  relate  to  the  admission  of  evidence,  one  to  the  refusal 
to  discharge  the  defendant  because  the  offense  charged  in  the 
information  had  not  been  established,  seven  to  the  charge  of 
the  court,  and  five  in  refusing  to  instruct  the  jury  as  requested 
by  defendant. 

At  the  beginning  of  the  first  trial  in  the  municipal  court 
the  defendant  Edward  J.  Wagner,  after  the  jury  had  been 
sworn,  announced  to  the  court  that  he  would  testify  for  the 
state.  After  having  so  testified,  and  at  the  conclusion  of  this 
trial,  he  was  by  order  of  the  court  discharged.  The  defend- 
ant William  E.  Milbrath  was  also  discharged  by  the  court  at 
the  conclusion  of  this  trial  upon  the  ground  that  no  case  had 
been  made  out  against  him.  The  jury  disagreed  and  the  case 
was  removed  to  the  circuit  court,  where  the  defendant  was 
^^''^  tried  upon  the  same  information  as  the  sole  defendant, 
and  this  trial  resulted  in  the  conviction  which  is  here  for  re- 
view. 

I  knew  the  defendant  well.  He  had  been  for  many  years 
engaged  in  business  at  Milwaukee,  respected,  honored  with 
confidential  business  patronage  and  with  important  public 
offices.  He  had  reached  the  age  of  fifty-eight  years  and  had 
children  and  grandchildren.  I  know  of  no  sadder  story  than 
that  of  such  a  man  in  the  afternoon  of  a  well-spent  Ufe, 
under  the  pressure  of  unexpected  business  calamities,  and 
yielding  to  the  delusions  of  hope,  being  tempted  to  lay  his 
hands  unlawfully  upon  the  moneys  of  others  intrusted  to  his 
keeping.  I  regret  his  misfortunes  and  sympathize  with  him 
in  his  misery,  but  neither  regret  nor  sympathy  can  be  allowed 
to  swerve  the  mind  from  a  consideration  of  the  case  according 
to  law  and  the  evidence. 

The  defendant,  together  with  Edward  J.  Wagner  and  H.  C. 
Roethlisberger,  j^ere  copartners  carrying  on  a  real  estate  and 
•*^®  loan  business  in  the  city  of  Milwaukee  from  prior  to  April 
29, 1891,  to  June  6,  1894.  On  the  former  date  they  loaned  to 
one  Kafura  for  Conrad  Mizer  $300  of  the  mon^  of  the  latter, 
taking  a  note  and  mortgage  to  secure  the  loan  executed  by 
Kafura  to  one  Ferdinand  Groth,  a  person  from  whom  the  de- 
fendant held  a  power  of  attorney  authorizing  him  to  make  in- 
vestments, release  mortgages,  etc.  Groth  had  no  interest  in 
the  matter.  He  merely  allowed  the  defendant  to  use  his 
name.  The  defendant,  as  attorney  in  fact  of  Groth,  assigned 
this  mortgage  to  Conrad  Mizer,  who  assigned  it  to  Helena 
Mizer,  both  assignments  unrecorded.  This  making  of  loans 
upon  mortgage  security  for  other  persons  was  part  of  the  busi- 
ness of  said  copartnership.    June  6,  1894,  the  said  oopart- 
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ners  incorporated  under  the  name  of  the  C.  W.  Milbrath  Com- 
pany, with  an  authorized  capital  of  $36,000,  for  the  purpose 
of  buying,  selling  and  exchanging  real  estate  and  personal 
property,  writing  insurance,  and  loaning  money.  All  the 
assets  of  the  copartnership  and  its  business  were  turned  over 
to  and  became  the  property  of  this  corporation,  of  which  the 
defendant  was  president,  Boethlisberger,  vice-president,  and 
Wagner  secretary  and  treasurer.  The  corporation  had  a  large 
business  of  the  kind  authorized  by  its  charter,  kept  accounts 
with  each  of  its  clients,  and,  when  money  was  received  to 
be  loaned  out  by  it,  such  money  was  usually  credited  to  the 
client's  account,  debited  to  that  account  when  loaned  out,  and 
the  securities  delivered  to  the  owner  of  the  money.  Such  an 
account  was  kept  with  Helena  Mizer  under  the  name  of  the 
'''Mizer  Estate"  on  the  books  of  the  corporation.  In  August. 
1905,  the  corporation  was  adjudged  a  bankrupt  and  scheduled 
real  and  personal  property,  exclusive  of  encumbrances  thereon, 
to  the  amount  of  $16,230.93.  The  amount  of  claims  filed  and 
allowed  aggregated  $55,561.65.  April  27,  1903,  Kafura  paid 
his  note  and  mortgage  at  the  ofiSce  of  the  corporation,  and  re- 
ceived a  satisfaction  dated  that  day  executed  by  the  defend- 
ant as  attorney  in  fact  for  Oroth.  At  this  time  the  only  stock'- 
holders  **^*  in  the  corporation  were  the  defendant  and  Wag- 
ner, who  were  also  officers  of  the  corporation  and  dominated 
and  controlled  it  in  all  respects. 

There  was  evidence  from  which  the  jury  might  infer  that 
this  money  was  delivered  by  Kafura  to  Wagner  in  the  pres- 
ence of  the  defendant  and  Wagner  put  it  in  the  corporation 
safe.  The  account  carried  as  "Conrad  Mizer  Estate"  was 
credited  on  the  books  of  the  corporation  with  the  money  so 
paid.  The  money  in  question  was  put  into  the  cash  drawer 
in  the  safe  and  mingled  with  other  moneys  received  by  the 
corporation  that  day.  The  corporation  had  the  use  of  the 
money,  and  it  was  deposited  in  the  bank  afterward  to  the  gen- 
eral account  of  the  corporation.  The  corporation  continued 
to  pay  interest  to  Mrs.  Mizer  as  if  the  loan  was  still  outstand- 
ing for  the  purpose  of  concealing  the  fact  from  her  that  the 
principal  of  $300  had  been  paid  by  Kafura,  and  the  defend- 
ant was  aware  of  this.  This  was  the  way  the  corporation 
handled  the  moneys  received  from  various  clients  for  the  pur- 
pose of  loaning  the  same  upon  security.  It  never  kept  such 
money  separate.  At  the  time  this  money  was  receivcnl  from 
Kafura  the  liabilities  of  the  corporation  largely  exceeded  its 
assets,  and  that  condition  continued  down  to  the  bankraptev. 
At  this  time  the  defendant  had  overdrawn  his  account 
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the  corporation  to  the  amount  of  $31,000,  Wagner  had  over- 
drawn to  the  amount  of  $10,000,  the  stock  subscription  of  the 
defendant  was  $24,000  and  that  of  Wagner  $6,000,  and  this 
overdraft  continued  increasing  up  to  the  time  of  the  bank- 
ruptcy. The  money  in  question  was  delivered  to  the  copart- 
nership in  the  first  instance  for  the  purpose  of  investing  the 
same  upon  security,  and  no  other  authority  was  ever  given, 
and  the  corporation,  so  far  as  it  could  do  so  by  action  of  its 
officers  and  stockholders,  succeeded  to  the  duties  and  liabilities 
of  the  precedent  copartnership  with  respect  to  Mrs.  Mizer. 

The  first  twenty-one  errors  assigned  by  the  defendant  have 
relation  to  the  question  whether  or  not  he  could  be  convicted 
^oo  of  embezzlement  of  this  sum  of  $300  because  of  the  crea- 
tion and  interposition  of  the  corporation  as  above  detailed,  and 
l^ecause  the  information  charges  that  the  money  in  question 
was  converted  to  the  use  of  the  defendant  and  Wagner  and 
William  £.  Milbrath,  the  three  persons  present  when  the 
money  was  paid  by  Kafura. 

The  errors  assigned  in  the  admission  of  evidence  challenge 
the  correctness  of  rulings  admitting  the  articles  of  incorpora- 
tion, subscription  agreement,  and  other  corporate  papers,  evi- 
dence concerning  who  had  direction  and  control  of  the  cor- 
poration, the  meetings  of  the  stockholders  and  directors,  and 
who  were  the  stockholders.  Also  entries  ^in  the  corporate 
books  of  account,  including  among  other  accounts  the  account 
of  the  defendant  and  that  of  Wagner  and  that  of  Helena 
Mizer,  and  the  condition  of  such  accounts  and  the  records  and 
files  of  the  bankruptcy  court  relating  to  the  bankruptcy  of  this 
oorporation,  and  all  the  evidence  tending  to  show  transactions 
between  Helena  Mizer  and  the  corporation. 

Another  class  of  errors  assigned  relate  to  evidence  concern- 
ing other  mortgages  belonging  to  Helena  Mizer  in  the  posses- 
sion or  under  the  control  of  the  corporation  and  the  time  of 
payment  thereof,  and  evidence  of  payment  of  money  to  the 
corporation  on  account  of  other  clients  and  on  account  of  sim- 
ilar loans,  which  payments  were  not  remitted  by  the  corpora- 
tion to  the  owners  or  accounted  for  to  them,  and  with  refer- 
ence to  the  ability  of  the  corporation  to  repay  the  moneys  that 
had  been  paid  to  it  between  April  27,  1903,  and  the  time  of 
its  bankruptcy. 

It  will  readily  be  seen  that  all  these  errors  are  assigned 
upon  the  theory  that  this  eorporation  intervened  between  the 
principal  and  the  loan  agents  after  the  relation  of  principal 
and  agent  had  been  created  as  an  independent  responsible  per- 
sonality, which  by  reason  of  its  intervention  to  some  extent 
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changed  the  relations  theretofore  existing  between  the  defend- 
ant and  the  Mizer  estate,  and  itself  received  and  converted  the 
••*  $300  in  question.  No  doubt  a  corporation,  is  for  manr 
purposes  a  juristic  person.  Corporations,  having  the  right  to 
hold  and  enjoy  property,  to  contract  and  be  contracted  with,  to 
sue  and  be  sued,  may  in  all  such  matters  as  an  artificial  per- 
son assert  the  rights  of  property,  contract,  duty,  or  obligation 
which  a  natural  person  might  assert.  But  we  must  not  for- 
get that  a  corporation  exists  only  in  contemplation  of  law. 
Its  personification  is  a  legal  fiction  necessary  to  the  ascertain- 
ment and  administration  of  the  legal  duties  and  rights,  intrin- 
sic and  extrinsic,  to  the  corporation,  governing  its  internal 
administration  or  its  relations  to  the  commonwealth  or  to  other 
persons.  Without  this  legal  fiction  the  rights  and  liabilities 
of  the  corporation,  its  members,  and  its  creditors  would  fre- 
quently be  lost  in  the  maze  of  legal  rules.  But  this  personi- 
fication of  corporations  has  never  been  carried  to  the  extent 
contended  for  here.  When  the  corporation  adopted  artides 
of  incorporation  and  thereby  brought  itself  as  to  snbsequ^t 
transactions  within  the  law  relative  to  incorporated  bodies, 
it  did  not  absolve  the  incorporators  from  duties  or  liabilities 
existing  prior  to  the  incorporation.  If  the  defendant  and 
Wagner  chose  to  make  this  insolvent  corporation,  in  which 
they  were  the  sole  and  controlling  stockholders  and  of  which 
they  were  officers,  the  repository  of  trust  funds  collected  bv 
them,  it  had  not  other  effect  in  the  law  than  if  they  delivered 
such  funds  into  the  possession  of  any  trustee  or  subordinate 
employ^  controlled  by  them,  whose  possession  must  be  deemed 
their  possession  and  whose  acquisition  must  be  deemed 
their  acquisition.  The  corporation  is  in  such  case  a  mere 
instrumentality  through  and  by  means  of  which  the  natural 
persons  in  control  thereof  carry  out  their  acts.  This  made 
it  necessary  and  proper  that  the  incorporation,  organization, 
management,  control  and  manner  of  doing  businesB,  solvency 
or  insolvency  of  the  corporation,  should  be  laid  before  the 
jury.  And  there  was  no  error  in  the  admission  of  evidence 
of  the  kind  objected  to  reasonably  necessary  to  show  *^*  the 
true  situation  of  affairs  and  the  mode  of  condueting  the 
business. 

It  is  further  contended  that  the  evidence  is  insufficient  to 
support  the  verdict  of  conviction,  in  that  the  receipt  of  the 
$300  by  the  defendant  personally  is  not  shown,  and,  farther, 
that  the  information  charged  a  conversion,  not  to  the  ose  of 
the  corporation,  but  to  the  use  of  the  persons  who  were  its 
officers,  including  the  defendant.    From  what  has  been  said  it 
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must  bo  apparent  that  there  was  sufficient  evidence  of  the  re- 
lation of  principal  and  agent  between  Conrad  Mizer  and  his 
successor  in  interest,  Helena  Mizer,  and  the  copartnership  of 
G.  W.  Milbrath  &  Co.,  in  the  first  instance.  The  defendant 
knew  of  the  payment  of  the  loan  by  Eaf  ura,  and  executed  per- 
sonally as  attorney  in  fact  for  Groth  at  the  time  a  release  of 
th6  mortgage  in  question.  The  money  was  paid  over  in  his 
presence  and  he  knew  that  it  did  not  belong  to  him.  The  evi- 
dence is  ample  to  support  the  contention  that  it  was  put  in 
the  corporation  safe  and  mingled  with  the  funds  of  the  in- 
solvent corporation  and  deposited  in  its  bank  account  with  the 
consent  and  by  the  act  of  the  defendant  conjointly  with  Wag- 
ner. He  must  be  held  to  have  known  of  the  insolvent  condi- 
tion of  the  corporation  at  the  time,  and  that  such  disposal  of 
tlie  money  woidd  have  substantially  the  same  effect  as  throw- 
ing it  into  the  fire.  He  made  no  attempt  to  reinvest  the 
money,  but,  on  the  other  hand,  concealed  from  his  principal 
the  fact  that  the  money  had  been  collected  and  in  this  manner 
disposed  of  by  him  by  continuing  to  pay  from  the  corporate 
funds  interest  upon  this  loan  to  his  principal  as  if  the  loan 
were  still  outstanding  and  unpaid.  There  cannot  be  much 
doubt  that  this  constituted  a  conversion  of  the  money  by  the 
defendant  and  Wagner.  But  was  the  money  converted  to 
their  own  use?  One  may  convert  money  of  another  to  his 
own  use  by  paying  it  out  upon  his  private  or  personal  debt : 
Guenther  v.  State,  137  Wis.  183,  118  N.  W.  640.  If  this  is 
true,  he  can  convert  the  money  to  his  own  use  by  putting  it 
»«»  into  the  treasury  and  mingling  it  with  the  funds  of  an  in- 
solvent corporation  which  ia  under  his  control  and  manage- 
n^ent  and  of  which  he  is  a  stockholder  and  ofScer  in  charge. 
The  benefit  he  receives  in  the  first  case  by  discharge  of  his  per- 
sonal debt  is  equal  to  the  whole  amount  of  the  money  so  paid. 
The  benefit  which  he  receives  in  the  second  case  is  not  equal  to 
the  whole  amount  of  the  money  so  paid.  But  the  extent  to 
which  defendant  was  benefited  does  not  constitute  the  test.  It 
is  paid  to  his  own  use  in  either  case.  It  is  paid  into  that 
which  is  a  mere  instrumentality  created  by  him  under  sanction 
of  law,  but  as  much  under  his  control  and  as  subservient  to  his 
will  as  the  furniture  of  his  office  or  the  books  of  account  in 
which  he  records  his  transactions.  Under  such  circumstances 
there  is  no  room  for  the  legal  fiction  of  separate  corporate 
personality  or  for  distinction  between  the  defendant's  act  as 
officer  of  the  corporation  and  his  acts  as  an  independent 
natural  person. 
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In  Haynes  v.  Kenosha  E.  R.  Co.,  139  Wis.  227,  119  N.  W. 
568,  121  N.  W.  124,  where  one  person  owned  the  majority  of 
the  shares  of  stock  in  each  of  three  corporations,  in  each  of 
which  he  was  the  principal  managing  ofSeer  and  in  each  U 
which  he  controlled  the  board  of  directors,  and  these  corpora- 
tions through  snch  person  made  certain  corporate  contracts  be- 
tween themselves,  this  court,  speaking  of  the  corporations, 
said:  **When  he  'met*  with  himself,  they  met  if  he  so  willed. 
His  unhampered  authority  to  dictate  was  questioned  by  no 
one.  He  was  simply  dealing  with  his  own  property  through  a 
corporate  agency  as  absolutely  as  he  might  deal  with  it  as  an 
individual.  We  must  look  to  his  intent  to  some  extent  to  de- 
termine just  which  corporate  entity  owned  the  property  we 
are  dealing  with." 

In  Pott  V.  Schmucker,  84  Md.  535,  57  Am.  St.  Hep.  415,  36 
Atl.  592,  35  L.  B.  A.  392,  where  one  of  the  partners  of  an  in- 
solvent firm  owning  a  separate  business  procured  a  charter  of 
incorporation,  turned  over  all  the  assets  of  the  separate  busi- 
ness to  this  corporation,  and  took  all  its  shares  of  stock  exeept 
certain  qualification  '^^  shares,  and  both  the  partnership  and 
the  corporation  were  in  liquidation,  it  was  held  that  in 
marshaling  the  assets  for  the  benefit  of  creditors  the  eomt 
would  not  look  at  the  corporation  as  a  separate  legal  entity, 
but  would  look  back  of  and  beyond  the  charter  and  into  the 
real  substantial  nature  of  the  transactions. 

In  Hoffman  S.  C.  Co.  v.  Cumberland  C.  &  I.  Co.,  16  Md. 
456,  77  Am.  Dec.  311,  the  question  of  independent  and  sep- 
arate corporate  personality  was  also  disregarded.  Conveisely, 
acts  of  the  shareholders  and  trustees  attempted  to  be  per- 
formed in  their  personal  or  individual  capacity  may,  as  to  the 
state,  be  acts  of  the  corporation,  as  in  People  v.  North  Biver 
S.  R.  Co.,  121  N.  Y.  582,  18  Am.  St.  Rep.  843,  24  N.  E.  834, 
9  L.  R.  A.  33,  where  it  was  said:  ''The  abstract  idea  of  a  cor- 
poration, the  legal  entity,  the  impalpable  and  intangible  crea- 
tion of  human  thought,  is  itself  a  fiction,  and  has  been  ap- 
propriately described  as  a  figure  of  speech.  It  serves  very 
well  to  designate  in  our  minds  the  collective  action  and  agency 
of  many  individuals  as  permitted  by  the  law,  and  the  sub- 
stantial inquiry  always  is  what  in  a  given  case  has  been  that 
collective  action  and  agency.  As  between  the  cori>oratioa  and 
those  with  whom  it  deals,  the  manner  of  its  exercise  usually 
is  material,  but  as  between  it  and  the  state,  the  substantial 
inquiry  is  only  what  that  collective  action  and  agency  has 
done,  what  it  has,  in  fact,  accomplished,  what  is  seen  to  be  its 
effective  work,  what  has  been  its  conduct." 
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In  State  v.  Standard  O.  Co.,  49  Ohio  St.  137,  34  Am.  St. 
Rep.  541,  30  N.  E.  279,  15  L.  B.  A.  145,  it  was  said  that  the 
legal  fiction  that  a  corporation  is  a  person  can  never  be  urged 
to  an  intent  and  purpose  not  within  the  reason  and  policy  of 
that  fiction.  Gases  not  within  the  reason  and  policy  of  that 
fiction  must  necessarily  be  rare,  and  no  general  rule  that  we 
are  aware  of  has  been  in  that  respect  formulated.  But  it  is 
safe  to  say  that  in  a  criminal  prosecution  against  a  person 
charged  with  an  offense  committed  by  him  against  the  laws 
of  the  state  he  could  not  be  heard  to  say  in  justification  that 
he  committed  that  offense  in  his  official  capacity  as  officer  of 
a  corporation;  nor  '^  could  he  assert  that  acts  in  form 
corporate  acts  were  not  his  acts  merely  because  carried  out  by 
him  through  the  instrumentality  of  a  corporation  which  he 
controlled  and  dominated  in  all  respects  and  which  he  em- 
ployed for  that  purpose :  Hempfling  v.  Burr,  59  Mich.  294,  26 
N.  W.  496.  Other  acts  of  embezzlement:  See  People  v. 
Hawkins,  106  Mich.  479,  64  N.  W.  736 ;  Paulson  v.  State,  118 
Wi&.  89,  94  N.  W.  771. 

We  must  regard  these  assignments  of  error  as  if  the  defend- 
ant and  Wagner  were  both  on  trial. 

The  foregoing  considerations  dispose  of,  adversely  to  the 
defendant,  the  contention  that  it  was  erroneous  to  charge  the 
jury  as  follows:  "Further,  it  is  undisputed  that  Helena  Mizer 
-was  not  informed,  either  by  the  defendant  or  Wagner,  of  the 
payment  of  the  money  by  Kafura,  but  that  from  time  to  time 
thereafter  for  a  period  of  two  years  or  more  she  was  paid 
interest  thereon  by  the  defendant,  Charles  W.  Milbrath." 

It  is  claimed  that  these  pa3anents  were  made  to  her  by  the 
corporation  acting  through  its  officers,  but  under  the  circum- 
stances above  detailed  it  was  not  incorrect  to  say  that  these 
interest  payments  were  made  by  the  defendant.  So  it  was 
not  error  for  the  court  to  charge  the  jury:  "But  the  question 
for  you  to  decide  is :  Did  the  defendant,  Charles  W.  Milbrath, 
unlawfully  and  feloniously  embezzle  and  fraudulently  con- 
vert to  his  own  use  or  to  the  use  of  some  other  person  than 
the  owner  $300  or  some  part  thereof  of  the  money  of  Helena 
Mizer  without  her  consent  when  C.  W.  Milbrath  and  £.  J. 
Wagner  were  acting  as  her  servants,  agents,  and  employes, 
under  the  testimony  and  circumstances  shown  by  the  testi- 
mony"! 

Nor  was  it  error  to  inform  the  jury  that  this  $300  was  not 
the  money  of  C.  W.  Milbrath  &  Co.,  but  was  the  money  of 
Helena  Mizer,  because  the  evidence  on  that  point  is  without 
substantial  contradiction.    There  is  no  error  in  instructing 
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the  jury,  with  respect  to  the  defendant  and  Wagner  and  ecm- 
eeming  the  $300  in  question,  '^that  th^  and  eaeh  of  them 
held  it  in  tmat  for  her,"  meaning  Helena  Miser.  Nor  vat 
*^  there  any  prejudicial  error  in  charging  the  jury  that  be- 
fore they  could  convict  the  defendant  th^  must  find  from  tlie 
evidence  in  the  case  that  he  intended  to  convert  to  his  own  rut, 
or  to  the  use  of  some  person  other  than  the  owner,  the  maatij, 
or  some  part  of  it,  belonging  to  Helena  Mizer.  The  evidenee 
being  without  dispute  and  all  the  facts  and  drcnmstanees  be- 
fore the  court,  and  the  only  conversion  shown  or  claimed  beiof 
a  conversion  to  the  use  of  the  defendant  and  Wagner  or  else 
to  the  use  of  this  corporation,  the  jury  could  not  have  been 
misled  by  this  instruction. 

It  is  further  contended  that  the  court  erred  in  instructing 
the  jury  as  follows:  ''It  is  not  disputed  that  Helena  Miaer 
lost  her  money  by  fraud."  The  accused,  Wagner,  who  be- 
came a  witness  for  the  state,  who  had  charge  of  this  transac- 
tion with  the  defendant  and  co-operated  with  him  in  the  con- 
trol and  management  of  the  corporation,  testified  without  con- 
tradiction that  the  receipt  of  this  money  by  the  eorporatiw 
from  Kafura  was  concealed  from  Helena  Mizer  by  himself 
and  the  defendant,  and  interest  paid  to  her  semi-annually  as 
if  the  loan  were  still  outstanding,  for  the  purpose  of  giving 
her  the  impression  that  her  money  had  not  been  collected  and 
was  not  in  their  hands.  It  can  scarcely  be  claimed  that  this 
was  not  fraud,  and  if  this  fraud  was  not  the  sole  cause  of  the 
loss  of  her  money,  it  must  have  contributed  very  materially  to 
that  result,  because  the  object  of  the  concealment  was  to  pre^ 
vent  her  from  drawing  out  this  money  or  demanding  it,  and 
it  is  reasonably  probable  that,  had  she  done  so  within  the  first 
year  after  the  receipt  of  the  money  by  the  corporation,  it 
would  have  been  paid  over.  This  portion  of  the  charge  is  not 
approved.  But  in  view  of  the  uncontradicted  evidence  on 
this  point,  it  cannot  be  said  to  have  been  prejudicial  to  the 
defendant. 

The  first  request  to  charge  which  is  called  to  our  attention 
is  substantially  to  the  effect  that  it  would  not  be  sufficient  to 
show  that  the  mon^  in  question  was  converted  by  the  defend- 
ant to  the  use  of  the  corporation,  and  the  same  is  true  of  the 
^''  third  request  forming  the  thirty-second  assignment  of 
error,  and  the  fourth  request  forming  the  thirty-third  assign- 
ment of  error.  We  have  already  gone  over  this  ground,  and 
without  further  discussion  must  declare  that  these  requests 
were  properly  refused. 
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The  second  request,  forming  the  thirty-first  assignment  of 
«rror,  we  think  related  to  matters  sufficiently  covered  by  the 
general  charge,  and  the  same  is  true  of  the  request  to  charge 
forming  the  thirty-fourth  assignment  of  error.  The  charge 
of  the  court,  among  other  things,  contained  the  following: 

''You  are  to  say  and  find  from  the  evidence  and  circum- 
stances surrounding  the  alleged  commission  of  the  offense 
whether  the  defendant  did  fraudulently  convert  the  money  of 
Helena  Mizer  to  his  own  use,  not  merely  that  the  money  was 
converted,  but  that  it  was  fraudulently  converted.    This  must 

appear  to  your  satisfaction  beyond  a  reasonable  doubt 

If  you  find  the  conversion  and  find  that  the  person  was  de- 
frauded by  reason  of  it,  it  is  your  duty  to  consider  that  and 
all  the  other  circumstances  for  the  purpose  of  determining 
with  what  intent  the  money  was  converted." 

This  informed  the  jury  that  a  mere  conversion  without 
fraudulent  intent  accompanying  the  act  of  conversion  would 
not  be  sufficient  to  warrant  conviction.  The  court  further 
charged:  "The  essential  element  in  the  crime  charged  is  the 
felonious  intent,  and,  before  you  can  convict  the  defendant, 
you  must  find  from  the  evidence  in  the  case  that  he  in- 
tended to  convert  to  hia  own  use,  or  to  the  use  of  some  person 
other  than  the  owner,  the  money,  or  some  part  of  it,  belonging 
to  Helena  Mizer,  and  to  cheat  and  defraud  her.  The  felonious 
intent  is  an  essential  element  of  the  crime  of  embezzlement, 
and  must  be  shown  by  the  prosecution  beyond  a  reasonable 
doubt  in  order  to  convict  the  defendant." 

The  fact  that  no  demand  was  made  upon  the  defendant  for 
the  money  before  the  prosecution  was  of  no  materiality.  The 
defendant  and  his  associate,  Wagner,  disarmed  the  vigilance 
of  their  principal  by  concealing  the  fact  of  payment  and  con- 
tinuing to  pay  the  interest  periodically,  and  the  fact  that  the 
*•*  money  had  come  into  their  hands  was  not  known  until 
after  the  bankruptcy  of  the  corporation,  when  demand  would 
have  been  a  meaningless  ceremony.  Taking  the  whole  charge 
together,  and  in  view  of  the  fact  that  the  testimony  except  as 
to  felonious  intent  is  without  substantial  dispute,  we  are  un- 
able to  say  that  any  error  was  committed  in  the  trial  pre- 
judicial to  the  rights  of  the  defendant. 

By  the  COUET.  The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  Doctrine  that  a  Corporation  is  a  Legal  Entity  existing  separate 
and  apart  from  the  natural  persons  eomposing  it  is  a  more  fiction 
introdueed  for  purposes  of  convenience  and  to  subserve  the  ends  of 
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justice.  Henee  when  this  fletion  is  urged  to  an  end  sabTernTe  tf  ib 
policy,  it  most  be  ignored:  State  ▼.  Standard  Oil  Co^  49  Ohie  ft. 
137,  34  Am.  St.  Bep.  541.  See  Pott  v.  Sehnmeker,  84  M d.  535,  57 
Am.  St.  Bep.  415;  Monongahela  Bridge  Co.  t.  Pittsbnrg  etc  Traetia 
Co.,  196  Pa.  25,  79  Am.  St.  Bep.  685. 

The  Crime  of  Emheeslement  is  the  subject  of  a  note  to  EgglestoB  t. 
State,  87  Am.  St.  Bep.  19.  Before  an  officer  of  a  eorporation  can  bt 
held  criminally  liable  for  so  planning  and  eonduetln|f  ita  boiiBen  u 
to  result  in  a  fraudulent  misappropriation  or  conversion  of  the  noacTi 
of  a  third  person  intrusted  to  it,  it  must  be  shown  that  such  come 
of  business  was  either  in  its  essential  characteristics  illegal  and  de- 
vised and  carried  on  for  purposes  having  a  crimina,!  resolt,  or  that 
with  his  knowledge  and  under  his  direction,  it  was  so  carried  on  is 
the  particular  case  as  to  effect  such  result:  State  ▼.  Carmeaa,  12f 
Iowa,  291,  106  Am.  St.  Bep.  352.  That  an  agent  or  officer  of  a  cor- 
poration, through  whose  act  it  commits  an  offenae  against  the  law,  it 
himself  also  guilty  of  the  same  offense,  see  OFerlsnd  Cottoa  ICill 
Co.  v.  People,  32  Colo.  263,  105  Am.  St.  Bep.  74. 


ELLIS  V.  STATE. 

[138  Wis.  513,  120  N.  W.  lllO-l 

INSOLVENT  BANK— BaeelTiiig  Deposit  In  Fofm  of 
If  a  person  deposits  in  a  bank  for  his  credit  a  cheek,  and  it  is 
presently  treated  between  such  person  and  such  bank  as  mon^,  the 
former  obtaining  credit  upon  which  he  may,  at  his  pleasure,  draw 
for  money,  section  4541,  Stotutes  (1898),  is  satisfied,  as  regards  a 
deposit  of  money,     (p.  1028.) 

INSOLVENT  BANK— BeceiYlng  Deposit  in  Form  of  Gbecic.— 
A  Charge  in  an  indictment  or  information  under  such  section,  that  a 
particular  person  deposited  in  a  specified  bank,  for  his  eredit,  a 
check  on  another  bank,  and  that  it  was  received  for  the  bank  bj 
its  president,  naming  him,  and  accepted  on  deposit,  satisfies  all  the 
essentials  of  such  section  as  to  an  officer  of  a  bank,  in  his  enpaeity 
as  sneh  officer,  accepting  or  receiving  money  on  deposit,     (p.  1029.) 

INSOLVENT  BANK — ^Beceiylng  Deposit  ftom  PeKwm  Owing 

Bank. — In  case  of  an  officer  of  a  bank  accepting  for  such  bank  money 
of  another  to  be,  and  which  is,  deposited  for  his  credit,  to  be  at  his 
pleasure  drawn  on,  the  status  of  such  officer  as  regards  section  4541. 
Statutes  (1898),  is  thereby  fixed  regardless  of  whether  the  depoeiter 
owes  the  bank  on  paper  due  to  and  which  does  mature  shortly  so 
as  to  absorb  the  deposit,  in  part,  before  the  bank  is  forced  to  sus- 
pend,    (p.  1029.) 

INSOLVENT  BANK— BeeeiYtDjg  Deposit  Against  Overdraft — 

In  case  of  a  person  depositing  money  in  a  bank  as  against  an  ^-rra^n^ 
overdraft,  so  far  as  it  goes  in  discharge  of  such  indebtedness,  it 
is  not  a  deposit  within  the  meaning  of  section  4541,  Statutes  (1888). 
(p.  1029.) 

INSOLVENT  BANK— BeceiTlng  Deposit  not  Croatlns  a  dodlt 

The  call  of  the  statute,  as  regards  the  act  constituting  a  crintinal 
fraud,  is  a  deposit  such  as  will  create  a  credit;  the  relation  of  debtor 
and  creditor  between  the  parties,  or  that  of  bailor  and  bailee  or  that 
of  principal  and  agent     (p.  1030.) 
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EVXDENOB — ^FlnaaclAl  OonditioiL — ^Evidence  of  tbe  Beputation 
)f  a  person  as  regards  financial  standing  is  relevant,     (p.  1030.) 

EVIDENCE — ^Financial  Condition. — ^BTidenee  of  tlie  Valne  of 
Cfommeircial  Paper,  based  wholly  on  ignorance  of  the  witness  as  to 
irhether  the  maker  possesses  any  property  liable  to  execution,  is  not 
relevant,  on  the  subject  of  the  solvency  of  the  maker,     (p.  1030.) 

EVIDENCE — ^Presumption  of  Continuance  of  Financial  Condi- 
tion.— ^"When  the  existence  of  a  person,  a  personal  relation,  or  state 
of  things  is  once  established  by  proof ^  the  law  presumes  that  the 
person,  personal  relation,  or  state  of  things  continues  to  exist  as  be- 
fore, until  the  contrary  is  shown,  or  until  a  different  presumption  is 
raised  from  the  nature  of  the  subject  in  question."  No  presumption 
is  raised  in  the  manner  aforesaid  which  is  materially  retroactive. 
(p.  1031.) 

EVIDENCE. — ^Proof  of  Insolvency  at  a  Particular  Timo  does 
not  Create  a  Presumption  that  the  same  condition  existed  at  any  con- 
siderable time  anterior  thereto,  nor  is  it  evidentiary  of  such  condi- 
tion at  a  time  very  remote  from  that  to  which  the  evidence  is  di- 
rected,    (p.  1031.) 

EVIDENCE. — ^Proof  that  a  Person  was  Insolvent  at  a  Particu- 
lar Time  by  Means  of  Judgments  against  him  shown  at  such  time 
to  be  uncollectible,  as  circumstantial  evidence  that  he  was  insolvent 
six  months  or  more  prior  thereto,  especially  in  case  of  his  having 
shortly  after  the  earlier  date  transferred  his  property  for  the  purpose 
of  securing  payment  of  his  obligations,  is  not  relevant,     (p.  1031.) 

EVIDENCE — ^Proof  of  Insolvency  at  Certain  Time. — ^Within 
reasonable  limits  under  reasonable  circumstances  proof  of  insolvency 
of  a  person  at  a  particular  date,  as  circumstantially  bearing  on  like 
insolvency  at  an  earlier  date,  is  relevant,     (pp.  1031,  1032.) 

EVIDENCE — ^Proof  of  Insolvency  at  Certain  Time. — ^Whether 
evidence  of  the  nature  mentioned  in  the  last  foregoing  is  relevant  or 
not  raises,  primarily,  a  question  of  competency,  in  which  field  the 
decision  of  the  trial  court  should  not  be  disturbed  on  appeal  unless 
clearly  wrong,     (p.  1032.) 

EVIDENCE — ^Proof  of  Insolvency  at  Certain  Time. — ^In  the 
situation  suggested  in  the  last  foregoing,  if  the  prior  date  under  all 
the  circumstances  is  too  remote  to  permit  of  the  circumstance  of  in- 
solvency at  the  later  date  having  reasonably  any  evidentiary  signifi- 
cance, it  is  irrelevant,     (p.  1032.) 

INSOLVENT  BANK— Crime  of  Beoeiving  Deposits. — ^In  case 
olBcers  of  a  bank  are  largely  indebted  thereto  and  possess  property 
interests  in  a  corporation  to  a  very  significant  amount  as  compared 
to  such  indebtedness,  and  they  convey  such  property  to  the  bank  on 
account  of  such  indebtedness,  pursuant  to  an  understanding  of  long 
standing,  the  situation  before  the  conveyance  should  be  regarded 
substantially  the  same  as  that  thereafter,  as  regards  the  mental  state 
of  such  officers  respecting  the  condition  of  the  bank  as  to  solvency, 
(pp.  1032,  1033.) 

INSOLVENT  BANK— Crima  of  Baeeiving  Deposits. — In  the 
situation  in  the  last  foregoing  the  fact  that  some  of  the  officers, 
equally  interested  in  the  bank  and  the  outside  property  mentioned, 
are  not  debtors  of  the  bank,  but  have,  nevertheless,  agreed  with  their 
associates  to  join  in  conveying  such  property  to  strengthen  it  as  to 
paper  on  which  they  were  not  liable,  creating  a  moral  obligation^ 
only,  to  so  join,  which  obligation  the  other  officers  have  good  reason 
to  suppose  will  be,  and  in  fact  is,  redeemed,  does  not  militate  against 
the  outside  interest  of  such  nondebtor  officers  being  considered  by 
the  others,  before  the  transfer,  on  the  question  of  whether  the  bank 
is  solvent     (p.  1033.) 
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nreOLVBNT    BANK — Ortaie    of    Itoeelvlng 
Words  '^naafe  or  limolTm^  in  MctioB  4541,  Statateo  (1898),  an 
used  therein  as  legal  eqoiyalenta.     (pp.  1034,  103&) 

INBOLVEirr  BANK  — Bacoiviiic  D^poctta.— 1!lie  Tnn  'V^ 
safe  or  iMimAwaXr  aa  ued  in  leetion  4541,  SUtutea  (1898),  does  sit 
mean  insolvent  in  the  limited  sense  of  inability  to  pay  indebtedua 
in  the  ordinary  coarse  of  bnsfness.     (p.  1038.) 

INSOLVENT  BANK— ^Boeeiviiic  ]>oposf ti^-Tlw  Tsdb  Mm. 
tfanod  Moans  insolvent  in  the  broad  general  sense  of  a  defideicT 
of  one's  assets  in  realisable  cash  available  within  a  reasonable  ^mt, 
treated  aa  an  ordinarily  pmdent  person  wonld  generaUy  eoadoet  Us 
bnsiness  nnder  the  same  or  similar  eireomstanees,  to  pay  his  Ihbili- 
tiea.     (p.  1039.) 

INSOLVENT  BANK— BoceiTlng  Deposita. — A  Bank  is  Tlteaf • 
or  Insolvont  within  the  meaning  of  the  statute  when  the  cash  tiIw 
of  its  assets,  realizable  in  a  reasonable  time,  in  ease  of  fiqaidstioB 
by  its  proprietors  aa  ordinarily  pmdent  persons  wonld  ordinanlj  dasc 
np  their  business,  is  not  equal  to  its  liabilities^  oxelasiTe  of  stock 
liabilities,     (p.  1039.) 

(Syllabi  by  Judge  MarshalL) 

Sanborn,  Lamorenx  &  Pray  and  B.  W.  Jones,  for  the  plain- 
tiff in  error. 


Prank  L.  Gilbert,  attorney  general,  V.  T.  Pierrdec,  district 
attorney,  and  M.  Barry,  assistant  district  attorney,  for  the 
defendant  in  error. 

***  MARSHALL,  J.  Writ  of  error  to  review  a  conviction 
for  the  offense  of  receiving  money  into  a  bank  for  the  credit 
of  a  depositor  with  knowledge,  or  good  reason  to  know,  thit 
the  bank  was  unsafe  or  insolvent,  contrary  to  section  4^L 
Statutes  (1898). 

The  accused,  during  the  time  stated  in  the  indictment,  was 
president  of  the  Security  Savings  Bank,  a  duly  organittd 
^^®  banking  corporation  under  the  laws  of  this  state^  located 
at  Ashland,  Wisconsin. 

The  indictment  contained  three  counts,  each  for  a  violatioa 
of  section  4541,  aforesaid.  The  first  was  for  receiving  into  the 
bank  January  29,  1904,  of  A.  L.  Goodman,  $125  in  lawful 
money  for  his  credit.  The  second  was  for  so  receiving  Feb- 
ruary 2,  1904,  a  check  for  $1,000  of  that  value  for  the  credit 
of  A.  Donald.  The  third  was  for  so  receiving  Februtiy  8, 
1904,  money  and  bank  checks  of  the  value  of  $59.65  from  V. 
T.  Briggs  for  his  credit 

As  to  each  alleged  violation  of  law  it  was  ehai^^  the  •^ 
cused  received  the  deposit  as  president  of  the  bank,  knowing, 
or  having  good  reason  to  know,  that  the  bank  was  unsafe  and 
insolvent 


March,  1909.]  Ellis  v.  State.  1025 

The  case  was  duly  tried  on  a  plea  of  not  guilty.  Ques- 
tions discussed  in  the  opinion  were  in  due  form  saved  for 
review. 

The  bank  was  duly  incorporated  September  10,  1903,  as 
successor  to  a  banking  business  previously  conducted  by  a 
partnership  composed  of  the  accused,  his  brother,  E.  H.  Ellis, 
Emd  his  sisters,  Danielia  Loranger  and  Augusta  Kennedy. 
Prior  to  such  date  the  capital  was  $20,000  and  business  was 
dominated  by  the  accused,  he  being  supposed  by  the  public  to 
be  substantially  the  sole  owner.  In  the  new  organization  the 
four  persons  named  took  the  stock  in  equal  proportions,  ex- 
cept one  share  taken  by  Ellis  Kennedy,  son  of  Augusta  Ken- 
nedy. 

The  stock  was  fixed  at  $50,000.  The  corporation  started 
business  with  a  duly  approved  paid-up  capital  of  that  amount. 
All  assets  of  the  private  bank  were  turned  over  to  the  new 
organization  and  it  assumed  the  liabilities.  From  the  time 
of  the  new  organization  to  the  time  it  closed  February  13, 
1904,  by  reason  of  general  disturbed  financial  conditions, 
some  special  local  disturbances,  and  other  causes,  patrons  of 
the  bank  withdrew  credits  to  the  extent  of  about  one-third,  the 
^^'^  deposits  being  reduced  from  $162,560.97  to  $107,000  or 
thereabouts.  Prior  to  the  day  named  the  proprietors  partially 
arranged  to  borrow  on  assets  of  the  bank  $35,000,  thinking 
that  amount  would  tide  over  the  difficulties,  but  before  con- 
cluding to  secure  the  money  a  consultation  was  had  with  the 
bank  examiner,  who,  after  an  examination  of  the  affairs  of  the 
bank,  approved  of  its  continuing,  if,  in  the  judgment  of  the 
proprietors,  the  $35,000  would  so  strengthen  the  reserves  as  to 
provide  against  a  continuation  of  the  reduction  of  deposits. 
Not  feeling  certain  in  that  respect,  the  proprietors  concluded 
to  go  into  liquidation  and  the  bank  was  closed  accordingly, 
control  of  it  being  turned  over  to  the  bank  examiner.  At  such 
time  the  amount  of  assets  was  $231,006.05  and  liabilities  other 
than  to  stockholders  $108,270.46.  The  assets  of  the  bank  on 
February  3,  1904,  and  for  a  considerable  period  prior  thereto, 
consisted  of  commercial  paper  around  $75,000  in  amount, 
which  depended  for  its  value,  in  the  main,  upon  responsibility 
of  the  accused,  E.  H.  Ellis,  and  Ellis  S.  Kennedy,  real  estate 
mortgage  security  as  to  Kennedy 's  indebtedness,  and  a  moral 
obligation  hereafter  explained  as  to  some  indebtedness  of 
George  C.  Loranger.  Of  this  paper  $6,300  was  the  obligation 
of  George  C.  Loranger,  on  which  the  accused  was  liable  as  an 
indorser,  $U00  was  paper  of  one  Holbrook,  son  in  law  of 
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the  latter,  and  $12,500  of  E.  S.  Kennedy*  son  of  Aagosti 
Kennedy.  On  such  day  the  stockholdeis  of  the  bank  were 
proprietors  of  the  stock  of  the  Bay  City  Land  Company  ii 
the  same  proportion  as  they  were  of  the  stock  of  the  bsnk. 
Danielia  Loranger,  one  of  snch  stockholders,  had  TeitaUj 
promised  to  convey  her  interest  in  the  land  company  to  the 
bank  to  care  for  the  indebtedness  of  her  husband  to  the  bsni 
and  the  indebtedness  of  Holbrook,  and  all  the  atoekholdeis  of 
such  company  understood  from  the  time  of  the  organizatioB 
of  the  bank  tiiat  the  company's  property  should  be  devoted  to 
the  interests  of  the  bank.  The  value  of  the  obligations  of  Mr. 
Loranger,  the  Ellises,  and  E.  S.  Kennedy  on  aaeh  *^  day 
depended,  in  the  main,  except  as  to  the  real  estate  aecurify 
mentioned,  upon  the  responsibility  of  the  stockholders  in  tke 
land  company  and  the  moral  obligations  of  Mra.  Lioranger  snd 
Mm.  Kennedy  to  devote  their  interests  in  such  ecMnpany  to 
those  of  the  bank.  Pursuant  to  such  obligation  the  land  com- 
pany's  assets,  consisting  of  real  estate  of  the  assessed  valu- 
ation of  about  $72,000,  were  conveyed  to  the  bank.  It  had  sD 
such  properly  at  the  later  date  when  the  bank  was  taken  poB- 
session  of  by  the  bank  examiner. 

The  evidence  established  all  the  matteis  aforesaid  without 
dispute,  and  further  so  established  that  the  business  of  the 
bank  was  conducted  without  any  refusal  to  pay  any  Intimate 
demand  upon  it  up  to  the  time  it  closed  as  aforesaid  withoot 
supposing  liquidation  would  be  necessary,  up  to  the  time  of 
the  conference  with  the  bank  examiner  aforesaid.  There  was 
further  undisputed  evidence  that  the  value  of  the  assets  of  the 
bank  on  the  day  of  the  closing  and  on  and  after  February  3 
and  4,  1904,  was  somewhere  around  $160,000,  as  the  same 
was  reasonably  viewed  at  the  time,  and  that  such  value  existed 
on  the  twenty-ninth  day  of  January,  1904,  and  thereafter  up 
to  and  inclusive  of  February  2,  1904,  contingent  npon  the 
responsibility  of  the  stockholders  of  the  land  company  being 
such,  by  reason  of  their  ownership  of  the  stock  of  sach  com- 
pany, as  to  render  their  obligations  to  the  bank  substantiaDy 
as  good  before  the  assets  of  the  land  company  were  tamed 
over  to  the  bank  as  thereafter.  The  evidence  was  further  un- 
disputed that,  viewing  the  assets  of  the  bank  daring  the 
period  from  January  29,  1904,  to  and  inclusive  of  Febroarr 
13,  1904,  exclusive  of  the  land  company's  property  and  the 
obligations  on  account  of  which  the  same  was  turned  over  to 
the  bank,  they  were  of  the  value  of  at  least  about  $188,000,  or 
enough  to  cover  the  liabilities  into  about  $20,000,  and  that 
taking  the  property  of  the  land  company  at  the  value  plaoed 
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thereon  by  the  witnesses,  or  taking  the  yalne  of  the  paper,  on 
aeconnt  of  which  such  proj^erty  was  tamed  over  to  the  bank, 
at  substantially  ^^^  equal  to  the  value  of  such  property  as  so 
placed,  there  was  a  surplus  of  assets  over  liabilities,  at  each 
of  the  times  material  under  the  information,  of  somewhere 
around  $50,000. 

There  was  no  evidence  indicating  that,  on  either  of  such 
dates,  the  proprietors  of  the  bank  contemplated  going  into 
liquidation,  or  had  any  thought  other  than  that  the  bank 
would  remain  indefinitely  in  business.  There  was  evidence 
that  at  the  time  the  bank  was  examined  by  the  bank  examiner, 
just  previous  to  his  taking  possession,  he  was  of  the  opinion 
there  were  assets  sufScient  to  pay  the  liabilities,  especially, 
except  stock  liabilities,  and  that  he  was  of  the  opinion,  when 
the  bank  closed,  the  proprietors  did  not  believe  but  that  there 
were  assets  sufScient  to  pay  out,  in  money,  all  liabilities  to 
depositors. 

There  was  evidence  to  the  effect  that,  when  the  deposit  was 
made,  mentioned  in  the  first  count  of  the  indictment,  the 
same  was  placed  to  the  credit  of  the  depositor,  who  at  that 
time  owed  the  bank  a  considerable  amount,  but  that  none  of  it 
was  then  due.  The  evidence  as  to  the  deposit  mentioned  in 
the  second  count  was  to  the  effect  that  it  was  treated  as  cash, 
the  amount  the  check  called  for  being  placed  to  the  depositor's 
credit,  and  that  the  check  was  afterward  paid  to  the  bank. 

There  was  evidence  to  the  effect  that  for  a  considerable  time 
before  the  occurrence  mentioned  in  the  indictment,  and  up  to 
the  time  the  bank  closed,  the  law  was  not  complied  with  as  to 
reserves;  also  evidence  that  some  overdrafts  were  allowed, 
there  being  such  at  the  time  of  the  suspension  to  the  amount 
of  about  $4,000,  about  $900  of  which  was  against  responsible 
persons  other  than  the  proprietors  of  the  bank,  and  $1,700 
only  good  so  far  as  the  responsibility  of  the  proprietors  of  the 
bank  would  make  it  so,  either  as  owners  of  the  property  of 
the  land  company  or  as  having  turned  such  property  over  to 
the  bank,  leaving  i^bout  $1,600  of  overdrafts  of  no  vidue. 

There  was  other  evidence  as  to  want  of  good  judgment  in 
^^^^  the  conduet  of  the  bank,  and  evidence  that  after  the  pro- 
prietors had  turned  all  their  money  over  thereto,  as  they  did, 
nothing  could  be  collected  of  them. 

The  cause  was  submitted  to  the  jury,  resulting  in  a  verdict 
of  guilty  on  the  first  and  second  counts  and  not  guilty  on  the 
third.  The  various  exceptions  saved  upon  the  trial  will  be 
mentioned  in  their  order  of  importance  in  the  opinion. 


1028  Amsbican  Statb  Rbpobts,  Vol.  131.     [Wiseonsin, 

In  the  foregoing  statement  we  have  avoided  going  into 
details  or  dealing  mach  with  figures,  except  in  the  waj  of 
generalisations.  There  is  such  a  mass  of  things  in  the  record 
that  any  attempt  to  state  it  in  detail  woold  fail  of  accomplish- 
ing any  valuable  purpose  and  probably  would  leave  the  situa- 
tion  more  or  less  involved  in  confusion. 

The  legal  questions  are  few  in  number  and  will  be  pre^ 
sented  in  their  logical  order. 

The  fact  that  the  deposit  relied  upon  in  the  second  count  in 
the  indictment  was  a  check  does  not  militate  against  its  satis- 
fying the  call  of  section  4541,  Statutes  (1898),  for  a  deposit  of 
money.  True,  the  check,  as  it  went  over  the  counter,  was  not 
money,  but  it  was  treated  as  such  between  the  bank  and  its 
customer.  It  was  taken  as  the  equivalent  of  money  at  the  face 
value.  The  mon^  equivalent  was  placed  to  the  credit  of  the 
depositor  the  same,  in  all  respects,  as  if  legal  tender  money 
had  been  passed  over  the  counter.  The  relation  of  debtor  and 
creditor,  as  between  the  bank  and  the  depositor,  with  the 
characterization  of  liability  on  the  one  side  and  expectancy  on 
'^^  the  other  as  to  payment  on  demand  at  any  time  durii^ 
banking  hours,  was  created.  In  short,  the  transaction,  in 
practical  effect,  was  the  same  as  if  the  bank  had  passed  to  its 
customer  $1,000  for  the  check  and  he  had  immediately  passed 
the  same  back  for  deposit  and  received  credit  therefor. 

The  foregoing,  in  the  opinion  of  the  court,  is  in  harmony 
with — ^and  really  required  by  the  rule  of  stare  decisis  on 
account  of— State  v.  Shove,  96  Wis.  1,  65  Am.  St.  Rep.  17,  70 
N.  W.  312,  37  L.  R.  A.  142.  We  cannot  appreciate  that  there 
is  any  difference  between  passing  a  certificate  of  deposit  on  a 
bank  over  its  counter  for  credit  or  a  renewal,  the  presiunption 
being  that  money  equivalent  for  such  certificate  is  on  hand 
to  be  passed  out  in  exchange  for  the  paper  if  desired,  and  pass- 
ing over  the  counter  a  certificate  of  deposit  or  check  or  bill  of 
exchange  on  another  bank,  which  is  taken  as  so  much  money 
in  the  ordinary  course  of  business,  the  money  itself  being, 
presumably,  present  to  be  transmitted,  if  desired,  in  exchange 
for  the  paper.  To  say  there  is  a  difference  in  the  two  situa- 
tions would,  in  our  opinion,  be  trifling  with  the  statute. 

It  is  confessed  that  the  indictment,  in  substance  and  prac- 
tical effect,  is  the  same  as  in  State  v.  Shove,  96  Wis.  1,  65  Am. 
St.  Rep.  17,  70  N.  W.  312,  37  L.  R.  A.  142,  but  inakted  that, 
as  no  point  was  made  on  the  sufSciency  of  the  charge  in  such 
case,  the  way  is  dear  for  a  challenge  in  that  regard  now. 
Granted,  for  the  purpose  of  the  discussion.  The  following 
defects  are  now  suggested:  (a)  It  does  not  appear  from  the 
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sharge  that  the  bank  became  the  debtor  of  the  depositor  named 
In  the  first  count,  (b)  It  does  not  appear  that  the  deposit  con- 
sisted of  money,  (c)  It  does  not  appear  that  Ellis  received 
the  deposit  for  the  bank. 

The  requisite  of  the  statute  as  to  (a)  and  (b),  so  far  as  is 
necessary  to  this  case,  is  acceptance  or  reception  on  deposit  of 
money  tendered  for  that  purpose  by  a  customer.  That  is 
plainly  charged  in  the  first  count  in  the  language  of  the 
statute,  and  is  likewise  so  charged  in  the  second,  in  the  light  of 
bvhat  we  have  said  as  to  the  reception  of  the  check  as  money. 
^^^  being  the  same  as  if  the  thing  passed  over  the  counter  had 
been  money,  in  fact. 

(c)  The  claim  that  the  indictment  does  not  show  that  the 
axscused  acted,  in  receiving  the  deposits,  for  the  bank,  seems 
to  be  without  merit.  After  charging  receipt  of  money  on 
deposit,  in  the  one  case,  and  the  check  in  the  other,  the  lan- 
guage of  the  indictment  as  to  each  is,  substantially,  that  the 
Efcccused  was,  at  the  time  of  receiving  the  deposit,  the  president 
Df  the  bank  and  the  money  was  accepted  and  received  into  the 
bank  on  deposit.  What  more  is  needed  f  We  cannot  discover 
finything  wanting. 

The  fact  that  the  customer  mentioned  in  the  first  count  was 
indebted  to  the  bank  at  the  time  he  made  his  deposit, 
sspecially,  since  the  indebtedness  was  not  presently  due,  does 
dot  militate  against  the  receipt  of  the  money  satisfying  the 
statute  as  to  that  element.  The  credit  created  by  the  deposit 
WB8  at  the  customer's  disposal  immediately  upon  its  creation. 
Fhe  status  of  the  accused  was  fixed,  as  regards  guilt  under  the 
statute,  the  instant  the  deposit  was  accepted  as  creating  a 
3redit,  liable  to  be  called  for  at  once,  and  was  not  subject  to 
change  by  maturity  of  the  depositor's  indebtedness  thereafter, 
t>efore  the  bank  closed,  so  as  to  absorb  a  part  or  the  whole  of 
it.  Had  the  deposit  been  made  on  account  of  the  indebted- 
less  about  to  mature,  and  to  be  applied  thereon,  or  made  on 
account  of  an  overdraft,  so  as  to  operate  to  discharge  the 
iepositor's  indebtedness  to  the  bank,  the  case  would  be  far 
iifferent.  True,  it  would  be  absurd  to  hold  that  a  deposit,  in 
form,  which,  in  practical  effect,  is  only  payment  of  an  in- 
lebtedness  on  an  overdrawn  account,  would  satisfy  the  stat- 
itory  call  for  a  deposit  of  money  or  other  thing  used  as  money 
uid  subject  to  be  recalled  in  money.  Such  call  contemplates 
%  deposit  such  as  will  create  the  relation  of  debtor  and  creditor 
t>etween  the  parties,  or  bailor  and  bailee,  or  the  relation  of 
principal  and  agent,  the  former  only  being  material  to  this 
)as6. 
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A  witness  who,  upon  the  voir  dire,  was  supposed  to  hafc 
^**  shown  special  knowledge  of  the  character  of  commerail 
paper  made  by  parties  in  the  city  of  Ashland  and  its  Tieinity, 
was  permitted  to  give  his  opinion,  generally,  of  the  value  of 
specific  pieces  of  paper  mentioned  to  him,  about  the  time  of 
the  occurrences,  material  to  the  case.    He  was  not  asked  as  to 
whether  he  knew  the  reputation  of  the  maker  or  indorser  of 
the  paper  as  to  solvency,  but  as  to  the  value  of  the  paper  as  t 
commodity  in  the  community,  from  the  standpoint  of  whether 
the  parties  named,  to  the  Imowledge  of  the  witness,  had  asy 
property  out  of  which  the  same  could  be  collected.    He  stated, 
definitely,  that  his  testimony  was  based,  not  on  knowledge  of 
whether  the  parties  possessed  property  or  not,  but  on  ig- 
norance of  whether  they  had  any.    The  motion  made  to  strib 
out  such  testimony  should  have  been  granted.     True,  if  the 
witness  had  shown,  with  any  degree  of  fairness,  on  the  voir 
dire,  that  he  knew  the  reputation  of  the  makers  of  the  paper 
for  solvency,  he  might  have  been  permitted  to  testify  to  sodi 
reputation.     True,  evidence  of  the  general  reputation  of  a 
person  for  financial  responsibility  is  relevant  on  the  questioD 
of  his  solvency.    That  does  not  seem  to  have  been  direetlj 
passed  upon  by  this  court,  but  it  has  by  many,  and  may  be 
said  to  be  entirely  settled,  though  not  by  universal  authority. 
We  will  not  go  into  the  subject  at  length  but  state,  vitfc 
approval,  that  the  rule  is  as  indicated.    The  following  are  a 
sample  of  a  multitude  of  judicial  authorities  on  the  snbjeel: 
Hahn  v.  Penney,  60  Minn.  487,  62  N.  W.  1129 ;  West  v.  St 
Paul  Nat.  Bank,  54  Minn.  466,  56  N.  W.  54 ;  Angell  v.  Bcstf- 
bury,  12  Mich.  241 ;  Bank  of  Middlebury  v.  Buaand,  33  Vl 
414. 

The  evidence  discussed  was  not  of  the  character  of  opinioa 
evidence  as  to  reputableness  for  solvency.  True,  on  eras- 
examination  there  was  some  evidence  from  the  witness  that  he 
testified,  from  reputation,  as  to  the  financial  standing  of  oee 
maker  of  a  note  brought  to  his  attention,  but,  in  general,  Ui 
evidence  was  confined  to  opinions  on  the  basis  before  indi- 
cated. *^**  He  gave  no  evidence  that  he,  in  fact,  knew  whether 
the  debtor  had  property  or  not.  On  the  whole,  it  seems  that 
the  evidence  was  not  relevant.  It  did  not  approach  near 
enough  to  the  real  point  at  issue  to  have  sufficient  probatin 
force  to  be  within  the  realms  of  competency.  Therefore,  in 
the  opinion  of  the  court,  it  should  have  been  stricken  oat  ai 
indicated. 

Complaint  is  made  because  the  court  permitted  much  evi- 
dence as  regards  financial  condition  of  debtors  of  the  baak, 
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partictilarly  the  proprietors,  long  after  the  suspension,  with- 
out direct  proof  that  the  same  condition  existed  at  the  time  of 
the  occurrences  charged  in  the  indictment.  A  judgment 
against  the  accused  for  $32,256.33  in  favor  of  the  receiver  of 
the  bank,  rendered  some  six  months  after  the  suspension,  cov- 
ering substantially  all  the  liabilities  of  the  accused  to  the  bank, 
was  received.  Similar  proof  was  made  as  to  other  debts  to  the 
bank  in  connection  with  evidence  of  unsuccessful  efforts  to 
collect  on  the  judgments.  Much  of  this  evidence,  so  far  as 
direct  effect  was  concerned,  related  to  the  condition  of  things 
from  six  months  to  some  over  a  year  after  the  deposits  were 
alleged  to  have  been  wrongfully  received. 

It  is  an  elementary  principle  of  evidence  that,  as  a  general 
rule,  presumptions  do  not  run  backward;  that  while  ''when 
the  existence  of  a  person,  a  personal  relation,  or  state  of 
things  is  once  established  by  proof,  the  law  presumes  that  the 
person,  personal  relation,  or  state  of  things  continues  to  exist 
as  before,  until  the  contrary  is  shown,  or  until  a  different  pre- 
sumption is  raised  from  the  nature  of  the  subject  in  question" 
(State  V.  Chittenden,  127  Wis.  468,  107  N.  W.  500,  3  L.  E.  A., 
N.  S.,  1115;  1  Greenleaf  on  Evidence,  sec.  41),  there  is  no 
retroactive  evidentiary  inference,  especially  reaching  back- 
i^ard,  materially.  So,  proof  of  insanity  or  insolvency  at  a 
particular  time,  is  not  competent  to  prove,  on  the  principle  of 
natural  and  probable  relation,  the  same  condition  a  consider- 
able period  prior  thereto.  But  the  question  of  whether  a 
circumstance  is  of  sufScient  probative  force  to  have  the  dignity 
of  a  ^^  legal  presumption  of  fact,  establishing  the  matter  in 
controversy,  prima  facie,  as  in  case  of  the  rule  stated,  is  one 
thing,  and  that  of  whether  it  is  so  utterly  void  of  probative 
power  as  to  be  outside  the  realms  of  competency  and  so  irrele- 
vant, is  quite  another. 

It  must  be  conceded  that,  while  evidence  of  the  character 
of  that  in  question  might  not  establish  a  condition  which  would 
raise  a  legal  presumption  running  backward,  if  the  condition 
were  not  too  remote  it  would  not  be  entirely  without  evi- 
dentiary consequence.  Such  consequence  might  be  consider- 
able under  some  circumstances.  For  instance,  in  case  of  proof 
of  entire  want  of  assets  to  meet  liabilities  a  few  days  after 
the  particular  time  vital  to  a  controversy.  It  would,  neces- 
sarily, diminish  in  weight,  according  to  remoteness,  and 
eventually  become  so  shadowy  as  to  pass  into  the  realms  of 
conjecture,  and  so  outside  the  field  of  competency,  thereby 
becoming  wholly  irrelevant.  Within  a  considerable  field,  the 
primary  question,  as  to  admissibility,  would  be  one  of  compe- 
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tency,  in  which  field,  as  in  all  others  where  the  trial  eonrt 
is  required  to  determine  matters  of  fact,  there  is  a  broad  range 
for  the  exercise  of  judgment,  in  which  the  trial  eonrt  is  quite 
supreme,  so  much  so  that  its  rulings  should  not  be  disturbed 
unless  clearly  wrong:  Emery  v.  State,  101  Wis.  627.  78  N 
W.  145 ;  Johnson  v.  State,  129  Wis.  146,  108  N.  W.  55,  5  L 
R.  A.,  N.  S.,  809,  9  Ann.  Cas.  923. 

It  is  the  opinion  of  the  court  that  considerable  of  the  evi- 
dence objected  to  was  improperly  received  under  the  principles 
suggested;  particularly,  judgments  against  persons  who,  be- 
fore the  suspension,  devested  themselves  of  all  of  their  prop- 
erty, by  turning  it  over  to  the  bank  on  account  of  the  very 
indebtedness  represented  by  the  judgments  subsequently  ren- 
dered, and,  further,  in  view  of  the  failure  of  counsel  to  make 
good  the  pledge  given  to  the  court  at  the  time  the  evidence 
was  received,  that  evidence  would  be  offered  that  there  had 
not  been  any  substantial  change  in  the  financial  condition  of 
'^^  the  persons,  to  whose  status  the  remote  evidence  related, 
from  the  time  of  the  occurrences  charged  in  the  indictment 
down  to  the  time  of  the  remote  condition  proved,  or  attempted 
to  be  proved.  These  general  observations  are  all  that  seems 
necessary  on  this  branch  of  the  case. 

The  trial  court  gave  instructions  excepted  to,  and  refused 
to  give  instructions  requested,  upon  the  theory  that  the  value 
of  the  property  of  the  land  company  turned  over  to  the  bank, 
on  account  of  liabilities  of  the  stockholders,  in  the  main, 
February  3,  1904,  could  not  be  considered  on  the  question  of 
whether  the  bank  was  unsafe  or  insolvent  to  the  knowledge, 
or  with  good  reason  for  knowledge,  on  the  part  of  the  accused^ 
at  any  time  prior  to  such  date,  but  could  be  from  and  there^ 
after.  That,  it  seems,  was  manifestly  wrong,  and  a  wrong 
which,  quite  likely,  was  fatal  to  the  accused,  as  to  the  first  aod 
second  counts,  inasmuch  as,  while  the  accused  was  aeqoitted 
as  to  the  circumstance  that  happened  a  few  days  after  the 
land  company's  property  was  turned  over  to  the  bank,  he  was 
convicted  as  to  that  which  happened  the  day  before  and  the 
one  which  happened  five  days  before. 

It  seems  that,  aside  from  the  interest  which  Mrs.  Loranger 
and  Mrs.  Kennedy  had  in  the  land  company,  such  eompany^s 
property,  from  a  legal  standpoint,  was  behind  the  liability  of 
the  debtor  stockholders  of  the  bank,  substantially  the  same  on 
the  twenty-ninth  day  of  January,  1904,  as  on  the  subsequent 
dates  material  to  the  case.  Since  there  was  an  understanding 
prior  to  the  29th,  to  which  Mrs.  Loranger  and  Mrs.  Kenne^J 
were  parties,  that  all  the  land  company's  property  diould  b» 
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turned  over  to  the  bank  on  account  of  the  liabilities  of  the 
stockholders  thereto  to  strengthen  its  resources,  and  particu- 
larly as  the  accused  had,  as  it  seems,  sufficient  influence,  with 
his  associates  to  secure  their  co-operation  as  to  anything  he 
desired  done  to  strengthen  the  bank — he  had  substantially  the 
same  reason  on  January  29th  to  consider  the  value  of  the  land 
company  property  with  reference  to  the  ^^"^  solvency  of  the 
bank,  as  at  any  later  time.  In  the  light  of  the  result  of  the 
trial  as  to  the  third  count  in  the  indictment,  it  seems  reason- 
ably certain  that  had  the  case  been  presented  to  the  jury  in 
this  way,  there  would  have  been  a  verdict  of  not  guilty  on 
all  the  charges.  There  can  hardly  be  any  mistake  about  that 
in  view  of  the  uridisputed  evidence  that,  considering  the  land 
company  property,  the  cash  value  of  the  bank  assets,  at  the 
times  in  question,  as  the  accused  had  a  right  to  view  them,, 
exceeded  the  liabilities  to  depositors  by  about  forty  per  cent. 

On  the  question  of  whether  there  was  the  excess  stated,  we 
have  little  or  no  doubt.  We  have  checked  over  carefully  the 
claim  in  that  regard  by  counsel  for  the  accused,  and  find  it 
substantially  correct.  There  is  no  substantial  claim  to  the 
contrary  in  the  brief  of  counsel  for  defendant  in  error.  On 
the  oral  argument  counsel  were  pointedly  challenged  in  re- 
spect thereto  several  times  from  the  bench,  and,  while  they 
did  not  concede  there  was  such  excess,  their  attitude  was  such 
as  to  suggest,  very  strongly,  that  they  were  not  prepared  to 
more  than  deny  that  there  were  assets  of  a  convertible  char- 
acter sufficient  to  enable  the  bank  to  meet  its  liabilities  in  the 
ordinary  course  of  business,  or  enough  to  pay  anywhere  near 
all  the  debts,  as  it  turned  out. 

The  latter  condition  mentioned  is  not  very  persuasive  as  to 
the  condition  of  mind  of  the  accused,  or  the  knowledge  he 
should  have  had  on  the  twenty-ninth  day  of  January,  1904. 
It  is  a  matter  of  common,  knowledge  that  assets  in  the  hands- 
of  a  going  banking  concern  are  regarded  very  differently  from 
the  same  assets  upon  the  bank  going  into  forced  liquidation. 
The  change  of  circumstances  is  quite  likely  to  depreciate  the 
value  of  the  securities  to  a  very  marked  degree. 

The  learned  trial  court  charged  the  jury,  over  and  over 
again,  that  whether  the  bank  was  insolvent  on  the  particular 
days  material  to  the  case  turned  on  whether  it  had  sufficient 
assets  to  meet  its  liabilities  in  the  ordinary  course  of  business, 
^^^  and  whether  the  accused  at  such  time  had  good  reason  to 
know  the  bank  was  unsafe  or  insolvent  was  whether  he  had 
such  reason  to  know  it  did  not  possess  sufficient  assets  to  pay 
all  its  liabilities  as  they  matured  and  became  payable  in  the 
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ordinary  course  of  bnsiness.  On  the  other  hand,  the  learned 
court  refused  to  instruct  the  jury  that  the  statutory  test  wai 
whether  the  fair  value  of  the  assets  on  the  particular  dajt 
named  was  sufficient  to  cover  the  liabilities,  exclusive  of  ha- 
bilities  to  stockholders. 

In  view  of  the  situation  that,  according  to  the  undisputed 
proof,  there  was  an  excess  of  assets  over  liabilities^  within  the 
rule  requested  to  be  given  to  the  jury,  the  error  in  refusing 
such  request,  if  there  were  error  in  that  regard,  was  preju- 
dicial in  the  highest  degree,  since  such  request,  in  view  of  the 
evidence,  was,  in  effect,  one  to  render  a  verdict  in  favor  of  the 
accused. 

There  is  no  question  bdt  that  insolvency,  as  the  subject  ii 
dealt  with  under  the  insolvent  and  bankrupt  laws,  regarding 
a  condition  where,  by  the  theory  of  such  laws,  the  person  or 
concern  should  suspend  and  take  such  measures  or  submit  to 
such,  for  the  protection  of  creditors,  as  to  insure  equality  of 
treatment,  is  as  the  court  instructed  the  jury.  That  is  the 
limited,  not  the  common,  popular,  or  general  meaning  of  the 
term.  The  latter  suggests,  merely,  a  substantial  defieieney  of 
assets  to  cover  liabilities.  In  a  multitude  of  authorities  in- 
volving administration  of  bankrupt  and  insolvent  laws  and 
situations  properly  dassible  therewith,  authorities  mainly  re- 
lied upon  by  the  prosecution,  insolvency  is  viewed  in  the 
limited  sense,  while  the  general  sense  is  universally  eonoeded 
to  be  as  indicated.  So  it.  will  be  seen  that  a  bank  may  be 
insolvent  in  the  limited  sense  and  clearly  not  in  the  broad 
general  sense. 

Must  the  limited  meaning  be  given  to  the  term  ''unsafe  or 
insolvent"  as  used  in  the  statute!  Is  it  true  that,  under  all 
circumstances,  the  proprietors  of  a  bank,  though  believing 
^^  they  have  an  abundance  of  assets  to  pay  out  within  a 
reasonable  time  all  liabilities  to  depositors,  must  close  the  dooa 
and  go  into  liquidation  whenever  they  have  good  reason  to 
know  they  will,  or  probably  may,  not  be  able  to  pay  all  de- 
mands upon  the  bank  in  the  usual  course  of  business,  and  that 
every  moment  of  time  they  keep  open  for  business  thereafter 
they  are  criminals  before  the  law  and  liable  to  be  prosecuted 
and  punished  by  long  terms  of  confinement  in  the  state  prison  f 
If  such  is  the  law,  the  banking  business  is  exceedingly  un- 
attractive, and  the  more  conscientious  the  banker  is  the  less 
attractive  it  is.    * 

It  must  be  seen  at  once  that  the  statute  is  open  to  constme- 
tion.  The  words  used  have  the  two  well-known  and  widely 
different  meanings.    By  the  familiar  rule  that,  in  general,  the 
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common,  ordinary  meaning  of  words  in  a  law  is  to  be  taken 
as  the  one  intended  by  the  legislature,  we  mnst  discover  some 
efficient  reason  for  holding  that  it  did  not  have  in  mind,  in 
enacting  the  law  in  question,  the  one  which  the  learned  trial 
court  rejected. 

While  it  is  reasoned  by  some  courts  that  the  mischiefs  to  be 
guarded  against  by  such  legislation  suggest  the  limited  mean- 
ing as  intended,  such  reasoning  is  not  satisfactory,  and  is  not 
in  accord  with  the  reasoning  of  other  just  as  respectable  courts 
holding  to  the  contrary  view. 

There  ia  no  more  legitimate  business  than  that  of  banking. 
There  are  laws  for  the  promotion  of  it,  beneficial  to  those 
engaged  therein  and  their  patrons,  in  every  civilized  nation  on 
earth.  Our  laws  contemplate  that  all  but  a  small  proportion 
of  the  deposits  in  a  state  bank  and  all  of  its  capital  stock  may 
be  loaned  for  considerable  periods  of  time  and  quite  a  pro- 
X>ortion  on  real  estate  security.  It  is  permitted  to  put  twenty- 
five  per  cent  of  its  capital  and  surplus  into  banking-house  and 
fixtures.  It  is  permitted  to  loan  fifty  per  cent  of  capital,  sur- 
plus and  deposits  upon  real  estate  security,  and  without  limit 
in  this  and  adjoining  states  when  authorized  by  a  resolution 
■"*^  of  two-thirds  of  the  board  of  directors.  There  is  a  legal 
limit  upon  the  amount  that  may  be  loaned  directly  to  one 
person,  but  there  is  no  limit  whatever  as  to  indirect  loans,  and 
no  limit  as  to  loaning  on  approved  security  to  a  single  bor- 
rower, short  of  the  whole  capital  stock  and  surplus,  in  case  of 
two-thirds  of  the  directors  consenting  thereto  by  a  duly 
recorded  vote.  There  is  no  limit  as  to  time  upon  which  loans 
may  be  made.  Notwithstanding  this  broad  discretion  the  law 
only  requires  a  reserve  on  hand  in  cash,  either  in  bank  or 
available  in  correspondent  reserve  banks,  of  fifteen  per  cent  of 
the  deposits. 

In  the  situation  indicated,  would  it  be  reasonable  to  suppose 
that  a  bank  must,  at  all  events,  be  prepared  to  pay  everyone 
who  calls  his  credit  in  the  usual  course  of  business  under  peril 
of  the  severe  punishment  provided  in  section  4541,  Statutes 
(1898)  t  Must  persons  engaged  in  such  business,  while  not 
going  outside  the  permitted  methods  with  bad  intent,  upon 
every  occasion  of  their  competency  to  pay  in  the  usual  course 
of  business  being  challenged,  regardless  of  competency  to  pay 
ultimately,  be  conscious  of  drifting  within  the  shades  of  prison 
walls — ^into  realms  of  everlasting  disgrace  for  themselves  and 
their  families  t  The  very  picture,  not  at  all  overdrawn,  it  is 
thought,  suggests,  most  forcibly,  that  such  a  meaning  as  the 
learned  trial  court  attributed  to  the  statute  would  lead  to  the 
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most  absurd  results.  That  of  itself  would  require  rejeetion  of 
such  meaning,  there  being  another  perfectly  reasonable,  and  a 
fairly,  at  least,  appropriate  one. 

The  reason  for  not  adopting  the  drastic  meaning  attributed 
to  the  statute  by  the  trial  judge,  suggested  from  the  Tiewpoijit 
of  the  banker,  is  reinforced  by  one  quite  as  persuasive  from 
the  point  of  view  of  patrons  of  a  bank.  It  is  a  matter  of  eom* 
mon  knowledge  that  liquidation  of  a  bank  in  insolvency  pro- 
ceedings is  inevitably  attended  with  great  losses  whidi 
commonly  fall  on  the  depositors.  So  when  a  banker  stands 
face  to  face  with  a  condition  of  probable  inability,  merely  to 
pay  ^^  all  liabilities  ''in  the  ordinary  course  of  business** 
he  knows  that  to  go  into  liquidation,  unless  that  is  absolutdy 
necessary,  is  inviting  disaster  for  the  depositor  often  in  fv 
greater  measure  than  to  persist  in  going  on.  Premature  sos- 
pension  or  unnecessary  suspension  often  is  the  very  woist 
thing  that  could  happen  to  the  persons  the  statute  is  designed 
to  protect.  In  that  situation,  if  the  statute  were  construed  as 
tlie  counsel  for  defendant  in  error  contend  it  should  be,  the 
fabled  position  of  most  unfortunate  danger  would  be  quite 
real,*  the  banker,  while  bending  all  his  energies  to  perform  his 
duty  of  avoiding  danger  on  the  one  side,  would  be  quite  likely 
to  fall  into  a  still  greater  danger  on  the  other.  Avoiding 
ScyUa,  he  would  fall  into  Gharybdis. 

Looking  to  our  own  decisions  we  find  that  the  precise  ques> 
tion  under  discussion  has  not  been  heretofore  treated.  Our 
attention  is  called  to  Baker  v.  State,  54  Wis.  368,  12  N.  W. 
12 ;  In  re  Koetting,  90  Wis.  166,  62  N.  W.  622 ;  State  v.  Shove, 
96  Wis.  1,  65  Am.  St.  Rep.  17,  70  N.  W.  312,  37  L.  R.  A.  142: 
but  in  neither  is  the  question  discussed  or  helpfully  aUuded 
to,  much  less  decided.  The  same  condition  exists  in  most  all 
the  adjudications  elsewhere  under  similar  statutes.  The  secret 
of  that,  doubtless,  is  that  only  in  rare  instances  has  there  been 
a  prosecution  of  this  sort  unless  the  bank  was  so  hopelessly 
insolvent  that  its  condition  in  that  regard  satisfied  every  mean- 
ing of  the  term  '* insolvency,"  beyond  question. 

In  State  v.  Cadwell,  79  Iowa,  432,  44  N.  W.  700,  the  bank- 
ruptcy rule  was  adopted,  citing  in  support  thereof  wholly  civil 
cases  where  such  rule  is  appropriate.  The  reasoning  in  the 
opinion  does  not  appeal  favorably  to  our  understanding.  It 
is  wholly  from  a  one-sided  point  of  view.  The  bank  there 
was  insolvent  under  any  rule  and  unquestionably  so.  Refer- 
ence is  made  to  a  federal  case,  without  stating  where  it  may 
be  found,  but  it  is  sufficiently  identified  to  point,  unmistak- 
<^bly,  to  Dodge  v.  Mastin,  5  McCrary,  404, 17  Fed.  660.    Turn- 
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ing  thereto  we  find  it  held  that  a  bank  may  be  insolvent  in 
the  limited  sense  ^^^  the  term  is  used  in  bankruptcy  matters ; 
it  may  even  be  forced  to  close  its  doors  for  want  of  money  to 
pay  ail  calls  upon  it  in  the  ordinary  course  of  business  — and 
yet  not  be  insolvent  within  the  meaning  of  the  criminal  law. 
It  was  said:  ''A  bank  is  solvent,  within  the  meaning  of  the 
constitution  and  the  statutes  we  are  considering,  when  it  pos- 
sesses sufficient  of  assets  to  pay  within  a  reasonable  time  all 
its  liabilities  through  its  own  agencies." 

The  Iowa  case  has  been  cited  with  a  measure  of  approval 
in  some  instances,  but  not  in  any  one  of  consequence  of  this 
sert,  so  far  as  we  are  able  to  discover.  It  must  be  conceded 
it  has  some  support  in  State  v.  Beach^  147  Ind.  74,  46  N.  E. 
145,  36  L.  R.  A.  179 ;  Queenan  v.  Palmer,  117  111.  62,  619,  7  N. 
B.  470,  613;  Meadowcroft  v.  People,  163  111.  56,  54  Am.  St. 
Rep.  447,  45  N.  E.  303,  35  L.  R.  A.  176 ;  State  v.  Myers,  54 
Kan.  206,  38  Pae.  296.  In  a  pretty  full  review  of  authorities 
in  an  article  in  37  Cent.  Law  Jour.  147,  it  is  condemned, 
authorities  being  cited  and  logic  used  to  the  conclusion  that  a 
bank  is  not  unsafe  or  insolvent,  in  the  language  of  the  criminal 
law,  if  its  property  is  worth  more  than  all  its  liabilities,  even 
though  it  be  in  such  condition,  at  the  time  of  receiving  a 
deposit,  that  it  has  to  default  soon  on  maturing  liabilities. 
We  should  remark,  in  passing,  that,  the  author  took  note  of 
the  fact  that  in  the  Iowa  case  the  bank  was  hopelessly  in- 
solvent within  any  meaning  of  the  term,  so  the  court  did  not 
need  to  go  to  the  extent  it  did.  For  that  reason,  we  may  well 
apprehend  the  question  did  not  receive  the  attention  at  the 
hands  of  the  court  it  otherwise  would. 

We  will  close  this  opinion  without  any  extensive  review  of 
authorities.  We  venture  to  say  that,  in  all  situations  except 
in  respect  to  the  administration  of  bankruptcy  and  insolvency 
laws,  the  term  under  consideration  is  regarded  as  contem- 
plating insufficiency  of  assets,  in  money  value,  to  balance  lia- 
bilities, such  money  value  to  be  realized,  not  by  a  forced  and 
involuntary  *^  sale,  but  by  handling  in  the  ordinary  way  an 
ordinarily  prudent  man  would  generally  conduct  his  business 
under  the  same  or  similar  circumstances. 

The  following  are  examples  of  the  application  of  the  rule 
we  have  stated:  Hamilton  v.  Menominee  Falls  Q.  Co.,  106 
Wis.  352,  81  N.  W.  876 ;  Marvin  v.  Anderson,  111  Wis.  387, 
87  N.  W.  226 ;  Shaw  v.  Gilbert,  111  Wis.  165,  86  N.  W.  188 ; 
Livingston  v.  Bank  of  New  York,  26  Barb.  304 ;  Walkenshaw 
V.  Perzel,  32  How.  Pr.  233.  The  position  of  this  court  on  the 
general  question  is  well  summarized  in  the  syllabus  to  Ham- 
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ilton  v.  Menominee  Falb  Q.  Co.,  106  Wis.  352,  81  N.  W.  876, 
thus:  ''Insolvency,  in  such  eonnection,  does  not  mean  an  is- 
aufficiency  of  qxd6k  aBsets  to  pay  all  debts  at  once,  nor  inability 
to  meet  commereial  obligations  as  they  fall  due  in  the  eooneaf 
business,  but  that  the  property  of  the  corporation,  real  and  per- 
sonal, estimated  at  a  fair  and  reasonable  valuation,  is  substan- 
tially less  than  its  debts/' 

There  is  a  peculiarity  in  our  statute,  perhaps  distingnsk^ 
ing  it  from  the  Iowa- statute  and  certainly  from  those  of  In- 
diana, Kansas,  Illinois,  and  many  other  states.  The  word 
''insolvent"  only  is  used  in  most  statutes,  while  that,  in  con- 
nection with  the  word  "unsafe,"  is  used  in  ours.  Not  in  the 
disjunctive,  as  said  in  Re  Koetting,  90  Wis.  166,  62  N.  W. 
622,  to  suggest  separate  conditions  forming  bases  for  the  eiim- 
inal  liability,  but  as  "legal  equivalents,"  the  latter  word  to 
explain  and  emphasize  the  first.  That  fairly  indicate  that 
the  legislative  idea  was  something  more  than  inscdvency  in 
the  limited  sense. 

An  examination  of  the  statutes  of  other  states  fails  to  dis- 
close any  similar  use  of  words  in  a  similar  statute,  except  in 
Minnesota :  Laws  Minn.  1895,  c.  219.  The  supreme  eourt  of 
that  state  in  State  v.  Clements,  82  Minn.  434,  85  N.  W.  229,  in 
defining  the  term,  rejected  the  idea  of  competency  to  pay 
liabilities  "in  the  ordinary  course  of  business,"  adopting  *■* 
this,  by  way  of  approval  of  the  trial  court's  instruction  on 
the  subject:  "If  the  assets  of  a  banking  firm  and  of  the  indi- 
vidual members  thereof  are  insujBScient  in  value  to  pay  the 
debts  of  such  firm,  then  such  firm  is  insolvent.  A  bank  or 
banking  firm  is  solvent,  within  the  meaning  of  the  statute, 
when  it  and  its  several  members  possess  assets  of  sufileient 
value  to  pay,  within  a  reasonable  time,  all  its  liabilities 
through  its  own  agencies,  and  is  insolvent  when  it  and  its  in- 
dividual members  do  not  possess  assets  of  such  value." 

We  approve  of  that,  substantially,  preferring,  however,  to 
express  it  in  this  way:  The  term  "unsafe  or  insolvent"  in  sec- 
tion 4541,  Statutes  (1898),  has  regard  to  deficiency  of  assets, 
realizable  in  cash  value  within  a  reasonable  time,  treating 
them  as  an  ordinarily  prudent  person  would  ordinarily  con- 
duct his  business,  to  cover  liabilities  exclusive  of  stock  liabili- 
ties. A  bank  is  insolvent  when  the  fair  cash  value  of  its 
assets,  realizable  within  a  reasonable  time,  in  case  of  liquida- 
tion by  the  proprietors,  as  ordinarily  prudent  persons  would 
ordinarily  close  up  their  business,  is  equivalent  to  its  liabili- 
ties, exclusive  of  stock  liability. 
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That  gives  a  sensible  construction  to  the  statute,  treating 
the  banking  business  with  the  consideration  it  deserves  both 
from  the  standpoint  of  patrons  and  patronized,  instead  of 
treating  those  engaged  therein,  and  responsible  for  the  safety 
of  the  cash  and  idle  capital  of  the  country,  and  responsible  for 
the  correctness  of  the  innumerable  exchange  transactions  of 
business  in  every-day  life,  as  if  they  were  a  dangerous  class, 
to  be  fenced  about  as  classes  generally  are  of  criminal  tend- 
encies. It  provides  punishment  for  tiie  really  bad  and  with- 
out crushing  the  merely  unfortunate,  and  subjecting  all,  or  a 
large  proportion,  in  perilous  financial  periods,  to  worriment 
of  unreasonable  menace. 

A  point  made  that  the  law  under  which  the  grand  jury  was 
drawn  .which  found  the  indictment  is  unconstitutional,  because 
^^'^  it  denies  to  an  accused  person  the  equal  protection  of  the 
laws  and  due  process  of  law,  is  ruled  in  favor  of  the  defendant 
in  error  by  State  V.  Anson,  132  Wis.  461,  112  N.  W.  475; 
Vought  V.  State,  135  Wis.  6, 128  Am.  St.  Rep.  1008, 114  N.  W. 
518,  646. 

There  is  no  other  question  which  needs  discussion  or  even 
mention.  The  judgment  must  be  reversed.  Whether  the 
cause  should  be  remanded  with  directions  to  discharge  the 
accused  upon  the  ground  that  he  should  have  been  discharged 
on  the  case  and  motion  made  therefor  below  is  not  free  from 
difficulty.  That  such  course  would  be  the  right  administra- 
tion in  a  clear  case  of  uselessness  of  a  new  trial,  within  the 
contemplation  of  the  code,  which  on  reversal  requires  the 
cause  to  be  remanded  for  a  new  trial  only  when  necessary ; 
that  is,  only  when  justice,  in  the  judgment  of  this  court,  does 
or  seemingly  may  demand  it  (section  3071,  Statutes  1898), 
has  been  vindicated  many  times  in  recent  years:  Muench  v. 
Heinemann,  119  Wis.  441,  96  N.  W.  800;  Hay  v.  Baraboo, 
127  Wis.  1,  115  Am.  St.  Rep.  977,  105  N.  W.  654,  3  L.  R.  A., 
N.  S.,  84;  Miller  v.  State,  139  Wis.  57,  119  N.  W.  850. 

When  it  is  clear  that  a  full  trial  has  been  had  and  that  a 
new  trial  would  not  be  liable  to  change  the  situation,  assum- 
ing that  the  witnesses  who  testified  cannot  honestly  do  more 
than  repeat  their  testimony,  public  and  private  interests  as 
well  demand  that,  upon  a  reversal  here,  such  disposition 
should  be  made  of  the  matter  as  to  terminate  the  litigation. 

Because  of  the  probability,  amounting  to  almost  reasonable 
certainty,  in  view  of  the  verdict  on  the  third  charge,  that  un- 
der proper  instructions  there  would  have  been  a  full  acquit- 
tal, and  other  circumstance  in  the  case — a  demand  for  a  new 
trial,  from  the  standpoint  of  public  justice,  is  not  very  clear. 
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However,  since  the  case  was  tried  on  quite  an  ontenable  the- 
ory,  it  is  the  opinion  of  the  court  that  it  should  be  remantkd 
for  a  new  trial,  which  will  not  preclude  the  prosecuting  at- 
torney, ^^  if  he  shall  deem  best,  from  dismissing  the  cause 
with  consent  of  the  trial  court. 

By  the  COURT.    The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

Barnes,  J.,  took  no  part. 


The  Legislature  may  Make  It  a  Crime  far  a  Banker  to  Beeewe  a 
Deposit,  knowing  the  bank  to  be  insolvent:  See  the  note  to  Booth  t. 
People,  78  Am.  St.  Bep.  249.  As  to  what  amounts  to  a  criminal  re- 
ceipt of  a  deposit,  see  State  ▼.  Shove,  96  Wis.  1,  65  Am.  St.  Bep.  17; 
State  ▼.  Eifert,  102  Iowa,  188,  63  Am.  St.  Bep.  433.  It  is  erimiiial 
negligence  for  a  banker  not  to  know  of  his  own  insolveney:  Meadow- 
croft  V.  People,  163  111.  56,  54  Am.  St.  Bep.  477.  And  it  is  no  defense 
to  an  indictment  for  receiving  a  deposit  by  an  insolvent  banker  that 
the  depositor  may  parsne  the  deposit  as  a  trost  fund:  State  ▼.  Eifert, 
102  Iowa,  188,  63  Am.  St.  Bep.  433.  A  state  statute  making  it  a 
felony  for  any  officer  of  a  bank  to  receive  deposits  therein,  knowing 
that  the  bank  is  insolvent,  is  applicable  to  national  banks:  State  t. 
Easton,  113  Iowa,  516,  86  Am.  St.  Bep.  389. 


FIRST  NATIONAL  BANK  OP  SHAWANO  v.  iflLLBR 

[139  Wis.  126,  120  N.  W.  820.] 

BILLS  ANB  NOTES — ^Effect  of  Provision  for  Attorney  Fees. — 
A  provision  in  a  note  for  "ten  per  cent  attorney's  fees  if  collected  hj 
attorney  or  if  suit  is  brought"  is  a  promise  to  pay  sneh  fees  only  oa 
collection  by  an  attorney  after  dishonor,  and  it  does  not  render  the 
amount  payable  uncertain  so  as  to  destroy  the  negotiability  of  the 
paper,     (p.  1042.) 

BIUiS  AKD  NOTES — ^Effect  of  Negotiable  Instrument  Act- 
In  all  situations  where  the  Wisconsin  negotiable  instrument  law, 
passed  in  1899,  conflicts  with  the  adjudications  of  the  supreme  court, 
as  to  instruments  made  after  that  time,  the  former  controls,     (p.  1042.) 

BIUiS  AND  NOTES. — A  Notice  of  Dishonor  of  a  Note  Oemfis 
Too  Late,  under  the  negotiable  instrument  act  of  Wisconsin,  where 
it  is  deposited  with  insufficient  postage  in  the  postoffice  after  ordinaiy 
business  hours  and  after  the  closing  of  the  mail  on  the  first  secular 
day  following  dishonor,  and,  being  returned  by  the  postal  authorities, 
is  not  again  mailed  with  sufficient  postage  until  five  days  thereafter, 
(p.  1042.) 

Wallrich,  Dillett  &  Larson,  for  the  appellant. 

Eberlein  &  Eberlein,  for  the  respondent. 

^*  MARSHALL,  J.    Action  to  recover  of  an  ind(»Ber  on 
an  instrument  of  which  the  following  is  a  copy : 
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"Shawano,  Wis.,  Feb.  24,  1905.  $140.00. 
"One  year  after  date  for  value  received  I  promise  to  pay 
John  Popp,  or  order,  at  the  First  National  Bank,  one  hun- 
dred forty  dollars^  with  interest  at  the  rate  of  6  per  cent,  per 
annuTn  from  date  until  paid  and  10  per  cent,  attorney's  fees 
if  collected  by  attorney,  or  if  suit  is  brought  upon  this  note. 
Value  received.  PAUL  ANKER." 

Indorsed  on  back  across  same: 
''John  Milleb. 
*'john  popp. 

•        '  *  Without  recourse. ' ' 

The  instrument  sued  on  was  duly  made  and  delivered  so  as 
to  take  effect  according  to  its  tenor,  the  same  being,  before  **'' 
delivery,  duly  indorsed  by  defendant.  Before  maturity  the 
instrument  was  placed  with  plaintiff  for  collection  in  due 
course,  the  cashier  being  informed,  at  the  time,  of  defendant's 
residence.  At  the  time  the  indorsement  was  made  the  payee 
was  informed  that  the  defendant  received  his  mail  by  rural 
free  delivery  and  as  to  the  route  reaching  plaintiff.  Inde- 
pendently of  that,  the  payee  knew  the  facts  of  which  he  was  so 
informed  and  the  cashier  also  knew  where  defendant  resided. 
All  mail  with  postage  prepaid  deposited  in  the  posto£Sce  be- 
fore 9 :25  A.  M.  on  any  week  day  for  persons  residing  on  the 
particular  route  was  customarily  delivered  on  the  same  day. 
The  note  was  dishonored  Saturday,  February  24,  1906. 
Notice  thereof  with  one  cent  postage  paid,  whereas  two  cents 
was  required,  was  deposited  in  the  postoffice  the  evening  of 
the  following  Monday.  It  was  immediately  placed  with 
'plaintiff 's  mail  for  return  because  of  the  insufficient  postage 
and  was  received  by  it,  in  due  course,  the  following  day.  On 
the  fifth  day  thereafter,  between  6  and  8  P.  M.,  the  notice  was 
again  deposited  in  the  postoffice,  properly  addressed  and  post- 
age properly  paid.  Thereafter  the  paper  was,  for  value, 
sold  and  duly  indorsed  to  plaintiff  without  recourse,  and  de- 
fendant refused  payment  because  he  was  not  properly  noti- 
fied of  the  dishonor. 

On  such  facts  the  court  decided  that  the  instrument  was  a 
negotiable  promissory  note  and  that  defendant  was  not  liable 
because  notice  of  dishonor  was  not  properly  given.  Judg- 
ment was  rendered  accordingly. 

The  court  is  of  the  opinion  that,  by  the  fair  meaning  of 
the  instrument  sued  on,  payment  of  attorney's  fees  was  pro- 
vided for  only  on  collection  by  an  attorney  **®  after  dishonor. 
That  would  seem  to  be  the  case  as  in  original  matter,  and  like 
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dauses  in  similar  instruments  have  uniformly  received  that 
construction,  as  indicated  in  cases  cited  to  our  attention  and 
others :  Sperry  v.  Horr,  32  Iowa,  184 ;  Shenandoah  Nat  Bank 
v.  Marsh,  89  Iowa,  273,  48  Am.  St.  Bep.  381,  56  N.  W.  458; 
Farmers'  Nat  Bank  v.  Sutton  Mfg.  Co.,  52  Fed.  191,  3  C.  C 
A.  1,  17  L.  B.  A.  595. 

Such  being  the  case,  the  instrument  was  negotiable  under 
section  1675 — 2  of  the  negotiable  instrument  law  (chapter 
356,  Laws  of  1899),  providing  that  ''the  sum  payable  is  a 
sum  certain  ....  although  it  is  to  be  paid  ....  with  easts 
of  collection  or  an  attorney's  fee,  in  case  payment  shall  not 
be  made  at  maturity."  That  was  considerately  designed  to 
supersede  the  judicial  rule  in  Morgan  v.  Edwards,  53  Wk. 
599,  40  Am.  Bep.  756,  11  N.  W.  21,  First  Nat  Bank  v. 
Larsen,  60  Wis.  206,  50  Am.  Bep.  365,  19  N.  W.  67,  Peter- 
son V.  Stoughton  State  Bank,  78  Wis.  113,  47  N.  W.  36S, 
W.  W.  KimbaU  Co.  v.  MeUon,  80  Wis.  133,  48  N.  W.  lioa 
and  similar  cases. 

In  all  situations  where  the  negotiable  instrament  law 
passed  in  1899  conflicts  with  our  adjudications,  as  to  instru- 
ments made  subsequent  to  that  time  the  former  rules. 

When  the  negotiable  instrument  law  was  enacted  a  con- 
flict of  judicial  authority  on  the  subject  in  hand  and  otben 
existed.  In  some  states  a  clause  similar  to  that  here  was  held 
to  render  the  amount  payable  on  the  instrument  uncertain 
and  to  destroy  its  negotiability.  In  many  other  states  the  ob- 
ligation as  to  costs  of  collection  was  held  to  be  oontingent 
upon  collection  after  dishonor,  to  appertain  to  the  remedy 
for  a  breach  of  the  primary  contract,  not  to  the  debt  itself, 
and,  therefore,  not  to  render  the  amount  uncertain,  militatiDg 
against  negotiability.  To  supersede  the  conflict  by  a  geneni 
rule  the  provision  of  the  negotiable  instrument  statute  quoted 
was  incorporated  therein. 

The  law  relating  to  proceedings  to  fix  the  liability  of  an 
indorser  of  a  promissory  note,  in  case  of  dishonor  by  the 
maker,  was  different  in  some  states  than  in  others,  and  for 
harmony  '**  on  that  as  to  the  time  and  manner  of  givinf 
notice  of  dishonor  to  the  indorser  it  was  provided  l^  meetkm 
1678 — 34  of  the  negotiable  instrument  statute  that  ''Where 
the  person  giving  and  the  person  to  receive  notice  reside  in 
different  places,  the  notice  must  be  given  ....  if  sent  tf 
mail"  by  depositing  it  '^in  the  postoflSoe  in  time  to  go  by  auil 
the  day  following  the  day  of  dishonor,  or,  if  there  be  no  mail 
at  a  convenient  hour  on  that  day,  ij  the  next  mail  there- 
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after."  Here  notice  was  not  sent  till  after  time  for  mail  on 
the  first  secular  day  after  dishonor,  though  there  was  ample 
opi>ortunity  to  do  so.  The  departure  time  for  the  mail  was 
between  9  and  10  o'clock  of  such  day.  That  was  certainly  a 
convenient  time  within  the  meaning  of  the  statute.  No  ex- 
cuse is  found  in  the  evidence  for  not  depositing  the  notice 
with  postage  fully  paid  so  as  to  have  reached  the  respondent 
by  such  mail.  The  deposit  on  the  evening  of  that  day,  after 
ordinary  business  hours  and  long  after  the  closing  of  ijie  mail 
for  such  day,  as  regards  the  route  by  which  it  must  have  been 
known  the  notice  would  reach  respondent,  if  at  all,  clearly  was 
too  late.  If  that  were  not  so,  failure  to  prepay  the  postage 
so  notice  would  go  out  by  the  next  mail  and  failure  to  remedy 
the  mistake  after  knowledge  thereof  for  several  days  there- 
after released  the  indorser  beyond  any  possible  question. 

By  the  COUET.    Judgment  affirmed. 


The  Bfeet  of  a  Praviaion  far  Attorney  Fees  aa  Impairing  the  Nego^ 
tidbUity  of  a  promissory  note  is  discussed  in  the  recent  note,  to  Kimptoa 
▼.  Studebaker  Bros.  Co.,  125  Am.  St.  Bep.  207-212. 


KUEHN  V  ANTIQO. 

[139  Wis.  132,  120  N.  W.  823.] 

TAXATION — Growing  Crops — Ginseng. — A  Plant,  Sneli  as  Gin- 
which  requires  from  seven  to  fifteen  years  to  mature  its  market- 
able party  is  a  j^art  of  the  land  and  not  personal  property,  for  the 
purposes  of  taxation,  and  is  not  exempt  as  a  "growing  crop."     (p.  1044.) 

TAXATION. — ^The  Phrase  "Chrowing  Crops'*  in  the  Wisconsin 
statute  exempting  certain  kinds  of  property  from  taxation,  is  used  in 
a  restricted  sense,  and  applies  to  the  usual  annual  crops  commonly 
treated  aa  personalty,     (p.  1045.) 

T.  W.  Hogan,  for  the  appellant. 
Morson  &  McMahon,  for  the  respondents. 


SIEBECEEB,  J.  This  is  an  action  to  set  aside  an 
assessment  of  plaintiff's  real  estate,  on  the  ground  that  the 
assessment  is  illegal  and  void  because  it  includes  the  value  of 
a  crop  of  ginseng  growing  on  the  land,  and  to  restrain  the 
collection,  or  the  attempted  collection,  of  taxes  on  this  land 
on  the  alleged  excessive  assessment.  Plaintiff  is  the  owner 
of  three-fourths  of  an  acre  of  land  within  the  limits  of  the 
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defendant  city.  On  this  land  plaintiff  has  buildings,  impiOTe- 
ments,  and  a  ginseng-bed.  It  is  admitted  that  the  assessment 
of  the  land  and  improvements,  ezelosiye  of  the  ginseng 
thereon,  at  six  hnndred  and  twenty-five  dollars  is  fair.  The 
assessment  of  four  thousand  six  hundred  and  twenty-five  dol- 
lars included,  besides  the  assessed  value  of  the  bare  land  and 
the  buildings  and  improvements,  the  growing  crop  of  ginseng, 
which  was  valued  at  four  thousand  dollars.  The  court  con- 
sidered whether  or  not  the  ginseng  roots  and  plants  werp 
exempt  from  taxation  in  Wisconsin  as  ''growing  crops," 
whether,  if  taxable,  the  growing  ginseng  should  be  taxed 
as  personal  property  or  as  part  of  the  real  estate,  and  the 
reasonableness  of  the  assessment,  and  held  that  the  ginseng 
should  be  taxed  as  part  of  the  real  property  and  that  it 
was  ^^  not  exempt,  but  that  the  assessment  was  excessive  to 
the  extent  of  three  thousand  dollars.  The  total  ajss^sment  was 
reduced  to  sixteen  hundred  and  twenty-five  dollars.  This  k 
an  appeal  from  the  judgment  on  the  findings  of  the  court  as 
above  set  forth. 

The  facts  are  not  in  dispute  respecting  the  reputed  qual- 
ities of  ginseng  for  medicinal  purposes  and  the  general  diar- 
acteristics  of  the  plants.  It  appears  that  they  consist  of 
roots,  with  a  growth  of  leaves  forming  a  top  to  the  plant,  and 
that  the  roots  are  the  marketable  and  valuable  part.  The 
roots  require  from  seven  to  fifteen  years  to  mature  and  fit 
them  for  the  market.  The  plants  yield  no  annual  crop  excq>t 
seeds,  which  are  produced  annually  after  the  third  year,  but 
have  no  market  value  in  the  present  state  of  the  ginseng 
industry.  A  growing  plant,  in  view  of  its  characteristics  and 
the  long  time  required  for  its  maturity,  is  not  to  be  classed 
with  emblements  or  chattels  produced  from  the  soil,  as  are 
common  grains,  vegetables,  and  similar  products  which  are 
harvested  annually:  Simanek  v.  Nemetz,  120  Wis.  42,  97 
N.  W.  508;  Webster  v.  Zielly,  52  Barb.  482.  The  growing 
plants  are  therefore  not  to  be  dassed  as  personal  property  for 
the  purpose  of  taxation  under  the  statutes  prescribing  what 
personal  property  is  to  be  taxed. 

It  is  contended  that  the  court  erred  in  holding  that  grow- 
ing plants,  while  unsevered  from  the  soil,  pertain,  for  the  pur- 
pose of  taxation,  to  the  realty,  and  that  they  are  not  exempted 
in  the  law  as  a  growing  crop  under  subdivision  11,  section 
1038,  Statutes  (1898).  The  trial  court  properly  restricted 
its  determination  under  the  issues  to  the  question  of  whether 
or  not  a  bed  of  growing  ginseng  should  be  exempt  from  taxa- 
tion as  a  growing  crop.    This  question  involves  interpret&tioa 
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of  the  proT]si(Mi  of  the  above^mentioiied  statute.  The  sub- 
division exempts  *■*  a  number  of  articles  of  personal  prop- 
erty. The  inelusion  of  "growing  crops"  therein  suggests  that 
the  phrase  ** growing  crops"  was  used  in  a  restricted  sense, 
and  is  to  be  applied  to  those  products  of  the  soil  which  are 
commonly  treated  like  personalty,  namely,  the  usual  annual 
crops,  such  as  cereals,  maize,  vegetables,  and  the  annual 
products  of  perennial  plants  and  shrubs.  Such  use  of  the 
term  "growing  crops"  in  this  exemption  law  accords  with 
the  idea  that  the  product  so  exempted  is  in  legal  contempla- 
tion one  which  in  its  growing  state  may  be  treated  as  a  chattel 
and  as  separated  from  the  realty.  In  legal  parlance  the  term 
"growing  crops"  is  commonly  applied  to  crops  growing  in 
the  soil,  but  susceptible  of  constructive  severance  from  it  by 
the  owner's  transfer  of  them  as  chattels,  by  the  operation  of 
law  in  cases  of  estates  of  decedents,  or  by  levy  of  an  execu- 
tion. This  legal  process  of  constructive  severance  of  grow- 
ing crops  has  been  restricted  to  those  which  are  produced  or 
harvested  annually  and  this  converted  into  a  separate  and 
usable  article.  It  seems  manifest  that  it  was  the  legislative 
purpose  to  exempt  from  taxation  such  growing  crops  as  could 
by  operation  of  law  be  constructively  severed  from  the  realty 
in  which  they  were  growing,  and  thus  be  treated  in  law  as 
chattels  and  as  separated  from  the  realty  producing  them. 
We  are  of  opinion  that  growing  ginseng  differs  greatly  from 
this  dass  of  growing  crops,  and  is  not  to  be  regarded  as  within 
the  terms  of  a  "growing  crop,"  in  the  sense  in  which  the  term 
is  employed  in  subdivision  11,  section  1038,  Statutes  (1898). 
It  must  therefore  be  considered  as  part  of  the  land,  and  is  to 
be  included  in  fixing  a  valuation  on  the  land  for  the  purposes 
of  taxation :  8  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  302  et  seq. ; 
MiUer  v.  County  of  Kern,  137  Cal.  516,  70  Pac.  549. 

We  find  that  the  assessed  valuation  of  the  land  with  the 
ginseng,  found  by  the  circuit  court,  is  abundantly  supported 
by  the  evidence,  and  we  therefore  cannot  disturb  its  finding. 

By  the  COURT.    Judgment  affirmed* 


Growing  Grass,  Vegetables,  and  Frvit  are  usnaUy  regarded.  If  not 
MTered  from  the  land,  as  partaking  of  the  nature  of  realty:  Matter 
of  Chamberlain,  140  N.  Y.  390,  37  Am.  St.  Bep.  568;  Eirkeby  ▼.  Eriek- 
•on,  90  Minn.  299,  101  Am.  St.  Bep.  411;  Sparrow  ▼.  Pond,  49  Minn. 
412,  32  Am.  St.  Bep.  571;  note  to  People  ▼.  Miller,  88  Am.  St.  Bep. 
691.  See,  farther,  Mighell  y.  Dougherty,  86  Iowa,  480,  41  Am.  St.  Bep. 
511,  and  easei  cited  in  the  eross-referenee  note  thereto.    But  in  Can- 
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non  T.  Matthews,  75  Ark.  336,  112  Am.  St.  Bap.  64,  growing  stimvtoif 
plmnts  attached  to  the  soil  are  held  to  be  personal  property,  lad  tk 
subject  of  repleyin.  At  to  whether  growing  eropa  are  transferred  by 
a  conyeyanee  of  the  land,  see  Kammrath  ▼.  Kidd,  89  Minn.  380,  M 
Am.  St.  Bep.  603. 


JOHNSON  V.  VICKBBS. 

[139  Wis.  145,  120  N.  W.  837.] 

A88I01IMENT— OoBtract  to  Build  OaniMcy,  Wli«tii«r 
aUe. — A  contract  to  erect  a  canning  factory  for  persona  inexperienced 
in  the  business  who  subscribe  the  cost  of  the  enterprise  involves  a 
relation  of  personal  confidence  between  them  and  the  contractor  and 
is  not  assignable  by  him  without  their  consent,     (pp.  1048,  1049.) 

PLEADZNG — ^What  may  be  Proved  Under  Geaerai  DaniaL— 

Where  a  complaint  alleges  the  assignment  of  the  contract  soed  npoa, 
which  is  a  necessary  allegation,  a  general  denial  puts  the  qaeation  of 
assignment  in  issue,     (p.  1049.) 

FUSADING^-Def eet  not  Waived  by  Falliire  to  DoBsar. — ^If  the 

complaint  by  an  assignee  of  a  contract  fails  to  show  a  valid  assif>' 
meut,  and  therefore  does  not  state  a  cause  of  action,  the  defect  ia  not 
waived  by  failure  to  demur,     (p.  1049.) 

ASSIONMEMT — ^Wben  Assignee  of  Contract  eaanot  Becovec— 
The  assignee  of  a  nonassignable  contract  cannot  recover  from  the  other 
party  to  the  contract  in  the  absence  of  facts  showing  a  ratification  or 
estoppeL     (p.  1050.) 

Bundy  &  Wilcox,  for  the  appellant 

A.  J.  Sutherland  and  J.  W.  Soderberg,  for  the  respondentiL 

*^  BARNES,  J.  The  action  was  brought  to  recover  a  sum 
alleged  to  be  due  on  a  subscription  contract.  At  the  dose  of 
the  testimony  the  court  directed  a  verdict  in  plaintiff's  favor, 
and  from  a  judgment  entered  on  such  verdict  this  appeal 
is  taken. 

During  the  fall  of  1906  certain  parties  circulated  four 
subscription  papers,  alike  in  tenor  and  effect,  which  by  their 
terms  would  constitute  a  single  contract  when  completed 
The  purpose  was  tp  secure  subscriptions  to  the  amoant  of 
fourteen  thousand  dollars  to  build  a  canning  factory  at 
Chetek,  Wisconsin.  The  Industrial  Construction  CompanT. 
a  Chicago  corporation,  was  the  first  party  to  the  proposed 
agreement,  and  the  subscribers  were  to  become  the  seocmd 
parties.  The  first  party  agreed  to  erect  and  equip  the  can- 
ning factory,  according  ^^  to  specifications  attached  to  the 
proposed  contract,  for  fourteen  thousand  dollars.  No  sub- 
scriber was  required  to  pay  until  the  factory  was  completed. 
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and  the  contract  was  to  have  no  force  or  effect  until  fourteen 
thousand  dollars  was  snhscribed.  After  the  requisite  sub- 
scriptions were  obtained  the  second  parties  a^eed  to  appoint 
an  executive  conunittee  of  three  with  full  power  to  represent 
them  in  all  their  interests,  and  to  inspect  the  work,  materials 
and  machinery  from  time  to  time  as  the  factory  was  being 
built  and  equipped.  All  subscriptions  were  to  become  pay- 
able when  the  factory  was  completed,  but  in  certain  cases  it 
was  provided  that  notes  might  be  given.  After  the  factory 
was  in  operation  it  was  agreed  that  the  second  parties  should 
form  a  corporation,  each  subscriber  to  receive  stock  to  the 
amount  of  his  subscription.  The  specifications  for  the  build- 
ing to  be  erected  and  the  kind  and  character  of  the  machinery 
to  be  furnished  appear  to  be  quite  complete  as  to  details,  and 
such  specifications  were  made  a  part  of  the  contract.  The 
contract  bears  date  December  4,  1906,  and  the  list  of  names 
attached  thereto  shows  subscriptions  to  the  amount  of  four- 
teen thousand  dollars. 

A  meeting  of  the  subscribers  was  called  for  December  6th 
at  Chetek  by  mailing  postal  cards  on  the  4th  and  5th  of  the 
month.  The  subscribers  to  the  number  of  one  hundred  and 
seventy-five  were  scattered  throughout  Barron  county.  The 
defendant  was  a  subscriber  to  the  amount  of  one  hundred 
dollars.  He  did  not  receive  notice  of  the  meeting  until  after 
it  had  been  held.  Some  fifty  or  sixty  subscribers,  less  than 
a  majority,  were  present.  At  this  meeting  an  executive  com- 
mittee was  appointed.  On  December  8th  the  Industrial  Con- 
struction Company  assigned  the  contract  in  question,  without 
recourse,  to  Rasmus  Johnson,  Christ  Johnson,  and  T.  H. 
Pardoe,  the  plaintifiEs  in  this  action.  The  assignees  pro- 
ceeded to  erect  the  factory.  Several  meetings  of  the  sub- 
scribers appear  to  have  been  held  from  time  to  time,  none  of 
which  defendant  attended  except  a  meeting  held  on  March  2, 
1907,  at  which  time  a  vote  was  taken  on  **^  the  proposition 
of  accepting  the  factory,  and  upon  which  proposition  defend- 
ant claims  to  have  voted  in  the  negative.  The  subscribers 
were  not  advised  of  the  alleged  assignment  of  the  contract 
to  the  plaintiffs  before  it  is  claimed  that  the  job  was  accepted 
by  the  executive  committee.  It  is  conceded  that  the  plant 
was  not  completed  in  some  particulars  on  March  7th.  The 
building  had  not  been  painted  and  cement  floors  had  not  been 
put  in  the  boiler  and  engine-room,  and  some  other  things 
remained  to  be  done.  The  executive  committee  reported  that 
the  painting  was  not  done  and  the  cement  floor  was  not  put 
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in  by  March  7th,  becaofle  it  requested  that  this  work  be  pest- 
poned  until  warm  weather,  and  that  it  had  made  arrange- 
ments for  doing  the  work  at  the  proper  time;  and  farther 
that  it  had  consented  to  some  slight  modifieatioDS  in  the  eon- 
tract,  and  that  the  same  was  completed  by  March  7th,  ez^pt 
as  to  painting  and  cement  work,  which  had  been  arranged  for. 
Defendant  declined  to  pay  his  subscription,  and  on  the  fol- 
lowing grounds  defended  an  action  brought  to  recover  the 
same :  1.  The  contract  was  not  assignable ;  2.  The  faetory  was 
not  completed  when  accepted;  3.  The  requisite  fourteen  thou- 
sand doUars  had  not  been  subscribed. 

Failure  to  sustain  these  defenses  is  alleged  as  error,  and 
error  in  rulings  on  evidence  is  also  assigned. 

The  disposition  of  this  appeal  necessitates  the  consideration 
of  the  following  questions:  1.  Was  the  contract  sned  on  as- 
signable? 2.  Was  the  question  of  its  nonassignability  raised 
by  the  pleadings!  3.  Was  the  defendant  precluded  from  in- 
sisting upon  the  defense  of  nonajssignability! 

1.  It  is  established  that  the  Industrial  Construction  Com- 
pany ^^  attempted  to  make  an  absolute  assignment  of  its 
contract  two  days  after  its  execution  and  before  any  work  was 
done  thereunder.  The  assignment  is  unqualified  in  its  term.> 
and  is  made  without  recourse,  and  the  plaintiffs  are  suing  as 
assignees  claiming  to  have  performed  the  work  and  f umishetl 
the  materials  used  in  the  construction  of  the  factory  by  virtue 
of  the  assignment  and  not  as  subcontractors.  This  contract 
obligated  the  Industrial  Construction  Company  to  bnild  and 
equip  a  canning  factory  according  to  specifications  attached 
to  the  contract  that  seem  to  be  complete  as  to  details.  The 
performance  of  the  work  undoubtedly  required  skill  and  ex- 
perience, and  upon  its  proper  execution  the  success  of  the 
enterprise  might  well  depend.  The  assignees  were  wholly  in- 
experienced in  constructing  plants  of  this  character,  while  the 
assignor  apparently  followed  the  business  of  so  doing.  Thk 
contract  manifestly  imposed  a  liability  upon  the  assignor  of 
the  plaintifEs,  and  involved  a  relation  of  personal  confidence 
which  the  subscribers  must  have  intended  would  be  exercked 
by  the  party  in  whom  they  confided.  In  the  construction  of 
a  complex  plant,  subscribers  having  no  knowledge  themselves 
as  to  how  such  a  plant  should  be  constructed  would  naturally 
prefer  to  make  their  contract  with  a  party  having  the  requisite 
knowledge  and  experience  rather  than  with  persons  having 
neither.  Gk>od  business  judgment  would  dictate  that  such  a 
course  should  be  pursued.    They  had  the  right  to  select  the 
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party  with  whom  they  would  deal,  and,  when  the  selection 
was  made  and  the  contract  was  executed,  there  could  be  no 
substitution  of  contractors  in  the  case  before  us  without  the 
assent  of  the  subscribers.  The  authorities  are  quite  uniform 
in  holding  that  such  a  contract  is  not  assignable  by  the  con- 
tractor without  the  consent  of  the  other  party  thereto: 
Arkansas  VaUey  S.  Co.  v.  Bdden  M.  Co.,  127  U.  S.  379,  8 
Sup.  Ct.  Rep.  1308,  32  L.  ed.  246;  Boston  Ice  Co.  v.  Potter, 
123  Mass.  28,  25  Am.  Bep.  9;  Swarts  v.  Narragansett 
E.  L.  Co.,  26  R.  I.  388,  59  Atl.  77;  Campbell  v.  Sumner 
Co.,  64  Kan.  376,  67  Pac.  866;  Edison  **»  v.  Babka,  111 
Mich.  235,  69  N.  W.  499 ;  Winchester  v.  Davis  P.  Co.,  67  Fed. 
45,  14  C.  C.  A.  300 ;  Worden  v.  Chicago  &  N.  W.  B.  Co.,  82 
Iowa,  735,  48  N.  W.  71;  Craig  v.  Miller,  6  Ky.  (3  Bibb)  440; 
4  Cyc.  22,  23. 

2.  It  is  urged  that  the  question  of  assignment  is  not  before 
the  court,  because  it  is  not  put  in  issue  by  the  pleadings.  The 
complaint  alleged  the  assignment  of  the  contract  sued  upon. 
This  was  a  necessary  allegation  because  the  plaintiffs  de- 
pended on  such  assignment  for  their  right  to  recover.  The 
answer  put  this  allegation  in  issue  by  a  general  denial.  Since 
the  plaintiffs  relied  upon  the  fact  of  assignment  to  prove  any 
3au8e  of  action  at  all,  the  general  denial  put  the  averment  of 
assignment  in  issue. 

**The  genersU  rule  under  the  code  is  that  any  matter  of 
fact  alleged  in  the  complaint  which  the  plaintiff  must  estab- 
lish to  make  out  his  cause  of  action  may  be  disproved  under 
a  general  denial":  Hilliard  v.  Wisconsin  L.  Ins.  Co.,  137  Wis. 
208,  117  N.  W.  999,  and  cases  cited. 

It  was  incumbent  upon  the  plaintiffis  to  prove  a  valid  as- 
signment in  order  to  show  that  they  had  a  cause  of  action, 
unless  the  assignment  was  admitted,  which  it  was  not.  Their 
proof  failed  to  show  that  they  had  a  cause  of  action,  because 
no  valid  assignment  was  shown.  If  it  be  claimed  that  the 
complaint  itself  failed  to  show  a  valid  assignment  and  there- 
fore did  not  state  a  cause  of  action,  such  defect  is  not  waived 
by  failure  to  demur:  Stats.  (1898),  sec.  2654. 

3.  No  facts  were  shown  which  would  establish  a  ratifica- 
tion of  the  assignment  by  the  defendant  or  an  estoppel  which 
would  preclude  him  from  denying  liability.  The  defendant 
did  not  know  that  the  contract  had  been  assigned  until  after 
the  plaintiffs  claimed  that  the  work  had  been  completed  and 
had  secured  a  certificate  from  the  executive  committee  to  that 
effect.  Neither  did  the  other  subscribers  generally  know  of 
such  assignment,  and  what  evidence  there  is  on  the  subject 


1050  American  State  Reports,  Vol.  131.     [WiaconsiD, 

tends  to  show  that  eren  the  executive  committee  did  not 
know  ^^  of  the  aasignment  until  the  certificate  to  the  effect 
that  the  contract  had  been  completed  was  ^ven.  '  Were  this 
otherwise,  the  result  would  not  be  different.  The  authority 
given  by  the  contract  to  the  committee  was  not  broad  enough 
to  empower  it  to  make  a  substitution  of  parties  thereto.  Its 
powers  do  not  seem  to  have  been  enlarged  by  the  subscribers 
at  any  of  the  meetings  held.  It  might  be  an  interesting  quo- 
tion  whether  such  power  could  be  conferred  except  by  all  par- 
ties in  interest,  but  there  does  not  appear  to  have  be^i  any 
attempt  to  confer  it.  Indeed,  the  right  of  the  executive  com- 
mittee to  act  at  all  is,  to  say  the  least,  doubtful.  It  was 
chosen  by  a  minority  of  the  shareholders  at  a  meeting  called 
under  such  circumstances  that  many  of  the  subscribers  were 
debarred  from  attending  it  by  reason  of  the  short  time  that 
elapsed  between  the  date  of  the  meeting  and  the  mailing  of 
the  notice  announcing  it.  The  question,  however,  is  not  ma- 
terial to  a  disposition  of  the  appeal. 

It  is  unnecessary  to  consider  other  errors  discussed. 

By  the  COURT.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  set  aside 
the  order  directing  a  verdict  in  plaintiff's  favor,  and  to  gran* 
the  defendant's  motion  for  a  directed  verdict  in  his  favor,  and 
for  judgment  dismissing  the  complaint. 


Executory  CantraeU  are  Generally  Assignable,  except  such  as  call  for 
the  performance  of  personal  services  or  involve  personal  credit  or 
trust;  and  this  exception  may  be  waived  by  the  party  for  whose  bea- 
eflt  it  exists,  and  it  does  not  apply  when  the  contract  is  entirely 
objective  in  its  nature  and  gives  clear  indication  that  the  personality 
of  the  other  party  was  in  no  way  considered:  Atlantic  etc.  R.  B.  Co. 
V.  Atlantic  etc.  Co.,  147  N.  C.  368,  125  Am.  St.  Bep.  550.  But  if  t 
contract  calls  for  the  performance  of  a  demand  purely  persona]  in  its 
nature,  it  cannot  be  assigned  without  the  consent  of  the  party  bene- 
flted:  Montgomery  ▼.  Da  Pieot,  153  Oal.  509,  126  Am.  St.  Bep.  S4. 
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DULUTH  MUSIC  COMPANY  ▼.  CLANCY. 

[139  Wis.  189,  120  N.  W.  854.] 

IMTSB8TATE  OOMMEBOE — Bale  of  Goods  on  OommifliiO] 
Where  goods  are  shipped  \>j  a  resident  of  another  state  to  his  com- 
misaion  agent  in  Wisconsin,  not  in  response  to  an  order  from  a  pur- 
chaser but  to  be  held  by  the  agent  as  part  of  his  stock  of  commission 
^oods  in  that  state,  a  sale  and  delivery  by  him  is  not  a  transaction 
of  interstate  commerce;  and  the  place  of  payment  specified  in  the  note 
^iven  for  part  of  the  purchase  money,  though  in  another  state,  has  no 
bearing  upon  the  question  whether  the  sale  and  delivery  was  an  act 
of  interstate  commerce,     (p.  1053.) 

UKIiIOENSBD  OOBPOSATIOK— VaUdlty  of  Oontnct.— A  Oon. 
ditional  Sale  of  property,  made  by  a  resident  agent  of  an  unlicensed 
foreign  corporation,  followed  by  a  change  of  possession  and  part  pay- 
ment, is  void  in  behalf  of  the  corporation  but  enforceable  against  it; 
and  the  corporation  cannot  assert  that  no  contract  exists,  and  recover 
the  goods  in  replevin  without  tendering  what  has  been  received,  (p. 
1053.) 

H.  V.  Gard,  for  the  appellant. 

Dietrich  &  Dietrich,  for  the  respondents. 

*•*  TIMLIN,  J.  The  plaintiff,  a  foreign  stock  corporation 
engaged  in  the  sale  of  pianos  and  musical  instruments,  and 
which  had  not  complied  with  the  requirements  of  section 
1770b,  Statutes  (1898),  and  amendments  thereunto,  brought 
this  action  of  replevin  for  a  piano  against  the  defendants. 
Its  principal  place  of  business  is  at  Duluth,  Minnesota,  and  it 
had  a  resident  agent  at  Superior,  Wisconsin,  who  was  au- 
thorized to  sell  its  pianos  in  the  city  of  Superior.  Septem- 
ber 30,  1907,  through  this  agent  and  at  Superior,  Wisconsin, 
the  plaintiff  sold  and  delivered  to  the  defendants  the  piano 
in  question  for  the  agreed  price  of  three  hundred  dollars, 
and  received  in  part  payment  of  the  same  from  the  defendants 
an  organ  valued  at  seventy-five  dollars,  and  the  defendants 
executed  to  the  plaintiff  at  Superior,  Wisconsin,  on  the  same 
day  a  promissory  note  payable  on  or  before  May  30,  1910, 
for  two  hundred  and  twenty-five  dollars,  payable  in  install- 
ments at  the  rate  of  seven  dollars  per  month  beginning  on 
October  30,  1907,  ^and  monthly  thereafter  until  paid,  with 
interest  at  six  per  cent  per  annum.  At  the  same  time  there 
was  executed  by  the  defendants  and  delivered  to  the  plain- 
tiff's agent  at  Superior,  Wisconsin,  an  instrument  in  writing, 
wherein  it  was  expressly  agreed  that  the  title,  ownership  and 
right  of  possession  in  and  to  the  piano  did  not  pass  from  the 
plaintiff  until  the  payments  specified  in  the  above-mentioned 
note  and  the  interest  thereon  had  been  fully  made.     This 
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eontraet  contained  other  provisions  to  tiie  effect  that  in  tlie 
event  of  failure  or  neglect  to  make  the  payments,  or  for  other 
reasons  specified,  the  plaintiff  might  declare  the  whole  amoont 
due  and  payable,  and  bring  suit  for  the  unpaid  amount  of 
the  note,  or  might  take  possession  of  the  piano  and  adl  tibe 
same  at  public  or  private  sale,  crediting  the  net  proceeds  of 
sale  on  this  note,  and  in  this  case  all  moneys  paid  on  the 
purchase  price  of  the  piano  should  be  retained  by  the  plain- 
tiff as  liquidated  ^^^  damages.  This  piano  was  shipped  hj 
the  plaintiff  to  its  resident  agent  in  Superior  some  days  before 
the  sale  thereof,  and  was  by  him  unboxed,  put  in  his  place  of 
business,  and  thereafter  offered  to  defendants  for  sale,  aad 
sold  and  delivered  to  them  in  Superior,  Wisconsin.  A  few 
days  thereafter  the  plaintiff  signed  the  conditional  sale  agree- 
ment on  its  part.  Defendants  made  two  payments  aggre- 
gating fourteen  dollars  on  the  note,  but  no  more.  The  plain- 
tiff, before  beginning  replevin,  demanded  possession  of  tbe 
piano,  which  demand  was  refused.  It  did  not  return  or  oS& 
to  return  the  consideration  received.  One  of  the.defendante 
is  an  infant  and  was  the  owner  of  the  organ  taken  by  plain- 
tiff in  exchange,  and  the  other  defendant,  when  the  demand 
for  possession  of  the  piano  was  made  by  plaintiff,  informed 
plaintiff  it  could  have  the  piano  if  the  organ  was  returned. 
The  superior  court  concluded  from  the  foregoing  facts  that  at 
the  time  of  the  sale  of  said  piano  by  the  plaintiff  to  defend- 
ants and  at  the  time  of  the  execution  of  the  contract  of  eoo- 
ditional  sale  the  plaintiff  could  not  lawfully  transact  business 
or  acquire,  hold,  or  dispose  of  property  in  this  state,  and  that 
said  contract  of  conditional  sale  was  whoUy  void  in  plaintiff's 
behalf.  He  therefore  adjudged  a  return  of  the  piano  with 
six  cents  damages  to  the  defendants,  or,  in  the  altematiTe, 
judgment  for  two  hundred  dollars,  its  value,  in  case  a  retun 
could  not  be  had.  The  case  was  partly  tried  to  a  jury  and 
covered  by  findings  of  the  court,  but  no  extended  reference  to 
that  incident  of  the  trial  is  necessary. 

It  is  thought  by  appellant  that  the  superior  court  erred  in 
its  conclusions  of  law  based  upon  the  facts  above  recited,  and 
it  contends  that  the  transaction  above  detailed  was  one  of 
interstate  commerce  and  therefore  valid,  but  that,  even  if 
the  conditional  sale  contract  is  void,  the  title  and  right  to  pos- 
session remained  in  the  plaintiff.  Where  goods  are  shipped 
by  a  resident  of  another  state  to  his  commission  agent  ia 
this  ^^^  state,  not  in  response  to  an  order  from  a  purchaser, 
but  to  be  held  by  such  agent  as  the  whole  or  part  of  his  stock 
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of  commission  goocb  in  this  state  and  thereafter  to  be  sold 
and  delivered  from  said  stock  in  this  state  by  this  commis- 
sion agenty  this  last  sale  and  delivery  is  not  a  transaction  of 
interstate  commerce:  Emert  v.  Missouri,  156  U.  S.  296,  15 
Sup.  Ct.  Rep.  367,  39  L.  ed.  430;  Hynes  v.  Briggs,  41  Fed. 
468 ;  Kehrer  v.  Stewart,  197  U.  S.  60,  25  Sup.  Ct.  Rep.  403, 
49  L.  ed.  663 ;  Loverin  &  B.  Co.  v.  Travis,  135  Wis.  322,  115 
N.  W.  829. 

The  place  of  payment  specified  in  the  note  given  for  part 
of  the  purchase  money  might  in  some  cases  be  considered 
sufficient  to  stamp  the  note  as  a  contract  of  the  state  of  Min- 
nesota where  performance  was  due,  but  has  no  bearing  upon 
the  question  of  whether  or  not  the  sale  and  delivery  of  the 
piano  in  Wisconsin  was  an  act  of  interstate  commerce.  The 
contract  was  void  in  behalf  of  the  unlicensed  corporation,  but 
enforceable  by  the  other  party  against  it  by  the  express  terms 
of  section  1770b,  Statutes  (1898),  as  amended  by  section  27, 
chapter  351,  Laws  of  1899,  section  1,  chapter  399,  Laws  of 
1901,  chapter  434,  Laws  of  1901,  and  section  1,  chapter  506, 
Laws  of  1905. 

By  another  provision  of  the  same  statute  the  unlicensed 
corporation  was  forbidden. to  transact  business  or  acquire  or 
hold  or  dispose  of  property  in  this  state,  and  a  penalty  is 
imposed  upon  it  for  violation  of  this  interdict.  The  con- 
tract of  sale  was  void  so  far  as  it  secured  any  right  or  title 
to  the  plaintiff  or  changed  the  usual  and  ordinary  legal  con- 
sequences of  what  actually  took  place,  and  the  attempted  sale 
or  disposal  of  the  piano  by  the  plaintiff  was  forbidden  by 
law  and  void:  Ashland  L.  Co.  v.  Detroit  S.  Co.,  114  Wis. 
66,  89  N.  W.  904.  The  appellant  contends,  however,  that 
notwithstanding  the  invalidity  of  the  contract,  it  may  re- 
cover in  replevin,  because  the  defendants  acquired  no  right  to 
the  piano  except  that  attempted  to  be  conferred  by  the  void 
contract,  and,  assuming  that  the  conditional  sale  contract 
is  ^•^  invalid,  the  former  ownership  and  right  of  possession 
of  appellant  continues  unaffected  by  the  void  contract.  The 
case  of  Dunlop  v.  Mercer,  156  Fed.  545,  86  C.  C.  A.  435,  is 
cited  to  support  this  contention,  and  to  some  extent  it  does  so. 
But  the  statute  there  under  consideration,  as  noted  in  the 
opinion,  did  not,  like  our  statute,  declare  the  contract  void  in 
behalf  of  the  unlicensed  corporation,  but  enforceable  against 
it.  Nor  was  there  any  part  performance  or  part  payment  by 
the  purchaser,  as  we  understand  that  decision.  There  is 
doubtless  a  limit  beyond  which  the  law  cannot  go  in  holding 
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one  party  to  an  illegal  contract  bound  and  the  other  free,  bat 
that  limit  is  not  reached  or  passed  in  a  case  where  thu  pio- 
vision  can  be  considered  an  additional  penalty  on  that  partj 
for  violation  of  law,  or  where  the  law-breaking  party  seeb  ta 
assert  the  invalidity  of  the  contract  and  recover  baek  iti 
property  without  returning  the  consideration  received  by  it 
Where  a  contract  of  sale  is  invalid  on  account  of  migtate  or 
fraud,  and  a  party  thereto  seeks  by  replevin  of  the  goods  to 
rescind  the  contract,  he  must  first  return  what  he  has  reedved: 
2  Mechem  on  Sales,  sees.  854,  914  et  seq. ;  Friend  Bros.  C.  Co. 
V.  Hulbert,  98  Wis.  183,  73  N.  W.  784,  and  cases  cited.  So 
where  a  contract  is  declared  by  statute  to  be  void  as  agaii»t 
one  of  the  parties  thereto,  but  enforceable  by  the  other  paitf 
against  him,  as  the  buyer  has  by  the  conditional  contract  at 
least  the  right  of  possession,  the  seller  cannot  asaert  that  b9 
contract  ever  existed  and  retake  the  goods  in  replevin  with* 
out  tendering  a  return  of  what  he  has  received.  No  sock 
thing  was  done  in  this  case,  and  it  is  undisputed  that  the  ap- 
pellant received  an  organ  valued  at  seventy-five  dollars  and 
fourteen  dollars  in  money  from  the  defendants  in  part  paj- 
ment  for  the  piano.  It  therefore  showed  no  right  to  main- 
tain the  action.  If  such  tender  had  been  made  in  the  instant 
case,  we  would  then  reach  the  question  discussed  in  respond- 
ents' brief,  whether  the  law  would  aid  the  appellant  in  ob- 
taining a  return  of  its  property  disposed  of  and  attempted  to 
be  sold  by  it  in  this  state  in  violation  ^^  of  law.  Became 
unnecessary  to  the  decision  of  this  case  we  prefer  not  to  decide 
that  question,  but  leave  it  for  future  argument  and  investi- 
gation should  it  arise. 

By  the  COURT.    The  judgment  of  the  superior  eonrt  it 
affirmed. 


One  W7u>  Maintains  a  Store  far  the  Pmrpoee  of 
in  thU  stftte  ia  not  entitled  to  immunity  as  being  engaged  in  inter 
state  commerce  on  the  ground  that  he  is  the  agent  of  a  nonresideat 
manufacturer  of  the  goods  which  are  kept  for  sale:  Commonwealth  ▼. 
Schollenberger,  156  Pa.  201,  36  Am.  St.  Bep.  S2.  See,  also, 
Steel  etc.  Co.  y.  Speed,  110  Tenn.  524,  100  Am.  St.  Bep.  814. 


April,  1909.]    Philleb  v.  Waukesha  Countt.  1055 


PHILLEE  V.  WAUKESHA  COUNTY. 

[139  Wii.  211,  120  N.  W.  829.] 

EXPERT  WITNESS— Daty  to  Testify  to  Facts. — An  expert 
must  obey  the  subpoena  of  the  court  and  testify  to  such  facts  ae 
are  within  his  knowledge,  whether  or  not  professional  learning,  study 
or  skill  were  requisite  to  ascertain  them;  if,  when  placed  on  the 
stand,  he  has  such  knowledge,  he  must  testify  to  it.     (p.  1058.) 

EXPEBT  WITNESS— Rij^t  to  Oompanaatioxi. — A  subpoena 
does  not  compel  an  expert  or  other  witness  to  equip  himself  br 
labor  with  ability  to  testify,  either  to  an  opinion  or  to  facts  which 
might  be  ascertained  by  special  services.  Hence  from  the  mere  sub- 
poena and  compulsion  to  testify  as  a  witness  results  no  implied  eon- 
tract  upon  anyone  to  pay  the  expert  anything  in  excess  of  the 
■tatntory  witness  fees;  yet  if  he  does  perform  work  in  preparation 
and  qualification  to  enable  him  to  testify,  at  the  request  of  any 
person,  an  implied  contract  for  reasonable  compensation  may  arise^ 
or  an  express  contract  will  be  valid,     (p.  1059.) 

EXPEBT  WITNESS— Liability  of  County  for  Fees.— No  lia- 
biUty  is  imposed  upon  the  eonnty  to  pa^  a  physician,  employed  by 
counsel  of  a  person  being  prosecuted  criminally,  for  his  services  in 
preparing  to  testify,  or  in  attending  court  to  testify,  as  an  expert. 
(p.  1059.) 

WITNESS — Bight  to  Oompensatioii  in  Oriminal  Oase.— In  a 
eriminal  case  an  order  of  court  for  compulsory  attendance  of  wit- 
nesses for  the  accused  is  a  prerequisite  to  any  liability  on  the  part 
of  the  eonnty  for  their  statutory  fees,  and  in  an  action  to  recover 
them  a  eomplaint  failing  to  allege  such  order  does  not  state  a  cause 
of  action,     (p.  1060.) 

Kyan,  Merton  &  Newbury,  for  the  appellant. 

Milo  Mackleston,  district  attorney,  and  Y.  H.  Tichenor,  for 
the  respondent. 

•**  DODGE,  J.  Appeal  by  plaintiff  from  order  sustain- 
ing demurrer  to  the  complaint,  wherein  it  was  alleged  that 
plaintiff  was  a  competent  physician;  that  in  January,  1907, 
one  McAIahon  was  charged  with  the  crime  of  murder  and  in- 
terposed a  plea  of  insanity;  that  plaintiff,  at  the  request  of 
McMahon's  attorneys  and  upon  their  assurance  that  the 
county  would  be  liable  for  his  services,  made  careful  medical 
examination  of  said  McMahon  with  reference  to  sanity,  and 
in  January  attended  upon  the  trial  and  gave  testimony  as  au 
expert  witness  five  days  in  response  to  subpoena,  and  upon 
the  second  trial  of  said  issue  in  July  he  similarly  attended 
seven  days  and  gave  testimony  as  an  expert,  apparently  on 
behalf  of  the  defendant.  He  presented  separate  bills  for  the 
two  trials  at  fifty  dollars  per  day  to  the  county  board,  which 
were  disallowed  by  a  single  order  or  vote,  and  he  duly  ap- 
pealed to  the  circuit  court.    A  demurrer  on  various  grounda 
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was  interposed,  but  sustained  on  the  ground  that  tbe 
plaint  failed  to  state  a  canse  of  action  against  the  oonntv. 
^^'  1.  The  complaint  evinces  a  main  pnrpose  to  state  i 

cause  of  action  against  the  county  for  the  value  of  a  phjs- 
cian's  time  and  services  in  making  examinations  of  the  symp- 
toms and  mental  condition  of  a  defendant  in  a  crimiDal 
trial  and  in  attending  court  to  testify  with  respect  to  hk 
sanity  ''as  an  expert  witness,"  in  the  words  of  the  eomplalTit 
Except  for  said  quoted  clause,  there  is  no  suggestion  as  to  tiie 
character  of  the  testimony  he  gave,  whether  it  related  to  facte 
which  he  discovered  by  observation,  albeit  a  trained  and  a- 
pert  observation,  or  to  an  opinion ;  probably  both. 

The  effect  of  our  statutes  is  to  require  all  persons  to  obey 
the  subpoena  of  a  court,  and  their  comi>ensation  for  sadi 
obedience  is  fixed  at  one  dollar  and  fifty  cents  per  day,  with 
mileage:  Stats.  (1898),  sees.  4063,  4064,  4067.  In  a  ot^ 
action  between  private  parties  those  fees  must  be  paid  in  ad- 
vance, if  demanded:  Stats.  (1898),  sec.  4057.  In  a  erimijul 
case  they  need  not  be  tendered  or  paid  in  advance  (seetioa 
4058,  Statutes  1898),  though  doubtless  a  contract  may  is 
some  cases  be  implied  to  pay  the  specified  fees  for  the  ser- 
vice. The  duty  of  every  witness  is  to  attend  as  long  as  cob- 
manded  and  to  testify  to  all  material  facts  within  his  knowl- 
edge.  This  is  a  duty  resting  upon  all  members  of  tk 
community  aa  such  to  aid  the  courts  in  the  administratk^ 
of  justice,  and  insistence  upon  it  by  the  courts  does  not  eoo- 
stitute  such  a  taking  of  property  as  is  forbidden  bv  the 
constitution :  West  v.  State,  1  Wis.  209.  This  is  not  serioarif 
controverted  by  the  appellant's  counsel  in  its  application  to 
what  they  call  ordinary  witnesses  testifying  to  ordinary  facts, 
but  they  contend  that  when  a  physician  is  called  upon  to  gi^? 
expert  testimony,  his  services  are  of  a  different  character,  aiK) 
cannot  be  demanded  •**  without  compensation.  The  worf 
''expert"  in  this  connection  is  somewhat  loose  and  uncertais. 
Much  of  the  testimony  of  a  so-called  expert  is  in  no  wise  dif- 
ferent in  character  from  that  of  any  other  witness.  He  may 
be  called  on  to  testify  to  that  which  he  sees,  hears,  or  other- 
wise discovers  by  the  use  of  his  senses ;  but  those  facts  may  be 
such  that  no  one  but  a  trained  expert  would  discover  them 
by  such  use  of  his  senses.  A  skilled  physician  discovers  faels 
by  the  use  of  sight,  hearing,  or  feeling  which  another  man 
might  not.  But  this  distinetion  is  one  of  degree  merely  aud 
not  of  kind.  All  men  differ  in  their  ability  to  observe  ac- 
curately and  in  the  certainty  of  knowledge  which  they  derive 
"••"om  such  observation.    An  illustration  of  such  testimooy, 
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not  in  the  legal  sense  expert,  and  yet  dependent  on  the  pecn- 
liar  knowledge  and  abilities  of  the  .witness,  is  presented  in 
Hocking  v.  Windsor  Spring  Co.,  131  Wis.  532,  111  N.  W.  685, 
where  an  oculist,  not  competent  under  our  law  to  testify  as 
an  expert,  was  allowed  to  testify  to  physical  injuries  which 
doubtless  could  not  have  been  seen  and  discovered  or  described 
by  a  nonprofessional.     There  can  be  no  doubt  in  this  field 
that  every  man  owes  a  duty  to  attend  and  testify  to  the  ma- 
terial facts  that  he  knows,  notwithstanding  the  knowledge 
thereof  may  be  due  either  to  his  learning  or  his  expert  facul- 
ties.   Any  attempt  to  draw  a  line  between  the  exceptionally 
stupid  and  nonobservant  person  and  others  who,  by  greater 
alertness,  training,  or  skill  in  observation,  may  acquire  more 
knowledge,  is  impracticable  and  irrational.    The  educated  and 
intelligent  owe  the  same  duty  of  aid  to  the  courts  up  to  the 
limit  of  their  ability  as  does  the*  less  competent  man — ^the  man 
whose  services  are  worth  fifty  dollars  per  day  as  well  as  he 
whose  time  is  worth  but  two  dollars.    The  more  difficult  field 
is  entered  upon  when  we  approach  the  question  of  calling 
upon  men  of  exceptional  experience  and  qualifications  to  give 
their  opinion  as  the  result  either  of  facts  which  they  observe 
or  from  a  hypothetical  statement  of  facts.    This  is  the  real 
field  of  expert  evidence.    It  is  *^*  there  that  the  expert  can 
testify  and  the  nonexpert  cannot.    But  here  also  the  expres- 
sion ''expert"  is  of  very  broad  meaning.    It  includes  the 
mechanic,  whose  opinion  may  be  asked  upon  the  strength  or 
value  of  a  brick  wall  or  chimney,  or  the  farmer,  with  reference 
to  quality  and  value  of  lands,  crops,  or  farm  animals,  as  well 
as  the  man  of  most  abstruse  research  and  learning  in  the  fields 
of  chemistry  and  bacteriology  or  medicine.     So  here,  again, 
no  line  can  be  drawn  on  principle  between  the  men  or  the 
testimony  in  favor  of  a  physician  over  a  bricklayer.    It  would 
seem  on  principle,  in  analogy  to  the  previous  discussion,  that 
if  from  the  witness'  observation  or  from  the  hypothetical  facts 
stated  to  him  he  has  consciously  in  mind  either  knowledge  or 
an  opinion,  such  knowledge  or  existent  opinion  is  a  fact  as  to 
which  he  may  be  retjuired  to  testify ;  but,  as  is  often  the  case, 
and  in  the  higher  branches  of  expert  learning  perhaps  usually, 
an  amount  of  study,  experimentation,  thought,  and  reflection 
may  be  necessary  to  the  formation  of  an  opinion,  and  the 
witness  may  often  honestly  answer  that  he  has  not  formed 
such  opinion.    The  chemist,  after  submitting  a  substance  to 
various  analyses  and  reactions,  may  yet  need  to  study  the 
books  or  make  further  experimentation  before  he  can  assert 
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the  presence  or  absence  of  certain  elements.  The  phjaeias, 
after  exhaustive  inspection  and  tests,  is  still  often  left  b 
doubt,  and  does  not  venture  an  opinion  to  his  patient  nntO 
after  long  study.  Such  study,  reflection,  etc.,  is  not  ibe 
function  of  the  ordinary  witness.  It  is  not  within  the  comr 
mand  of  the  subpoena,  and  there  is  no  reason  to  think  tfatt 
the  statutes  were  intended  to  require  it  of  any  witness  merdT 
as  such.  If  a  party  desires  that  any  witness,  expert  or  odier- 
wise,  equip  himself  with  knowledge  by  research  or  iuspeetioa. 
it  may  employ  him  to  do  so,  but  such  employment  will  be 
controlled  by  the  ordinary  rules  of  contract^  expresi  or  im- 
plied. 

In  some  of  the  earlier  text-books  and  decisions  it  was  s- 
serted  that  courts  could  not,  or  would  not,  compel  e^tsiD 
^*  professional  men  to  attend  and  testify  on  profeHoml 
subjects  for  the  mere  ordinary  witness  fee,  more  especially  03 
the  ground  that  the  time  of  such  witnesses  was  so  valuUe 
that  they  ought  not  to  be  thus  coerced :  In  re  Boeiker,  1 
Sprague,  276,  Fed.  Cas.  No.  11,955 ;  Ordronanx  on  Medied 
Jurisprudence,  ed.  1869,  138 ;  1  Greenleaf  on  Evidmee,  13th 
ed.,  sec.  310;  1  Taylor  on  Medical  Jurisprudence,  19;  PeofJeT. 
Montgomery,  13  Abb.  Pr.,  N.  S.,  207 ;  Buchman  v.  State, » 
Ind.  1,  26  Am.  Bep.  75.  Most  of  these  seem  to  result  from^ 
custom  amongst  the  English  courts  to  treat  physicians  ud 
lawyers  as  exempt  from  coerced  attendance  on  the  s»m 
terms  as  other  witnesses,  a  custom  often  criticised,  bat  whidi 
had  some  justification  in  an  early  statute  (5  Elizabeth,  e. 
9),  which  provided  for  the  tender  to  a  witness  ''according  td 
countenance  or  calling  his  reasonable  charges":  Webb  v. 
Page,  1  Car.  &  E.  23 ;  Lonergan  v.  Royal  Exch.  Assur  Co.  7 
Bing.  725;  Collins  v.  Godefroy,  1  Barn.  &  Adol.  950;  Prf- 
inson  v.  Atkinson,  31  L.  J.  C.  P.,  N.  S.,  199.  The  fall«7 
of  the  reason  on  which  these  earlier  customs  were  supported 
has,  however,  been  recognized  and  their  authority  repudiated 
in  a  great  multitude  of  more  reoent  decisions:  Ex  parte 
Dement,  53  Ala.  389,  25  Am.  Bep.  611;  Summers  v.  SUte, 
5  Tex.  App.  365,  32  Am.  Rep.  573 ;  State  v,  Teipner,  36  Itist. 
535,  32  N.  W.  678 ;  Larimer  Co.  v.  Lee,  3  Colo.  App.  177,  S 
Pac.  841 ;  Plinn  v.  Prairie  Co.,  60  Ark.  204,  46  Am.  St  B^ 
168,  29  S.  W.  459,  27  L.  R.  A.  669 ;  Dixon  v.  People,  l& 
111.  179,  48  N.  E.  108,  39  L.  R.  A.  116 ;  Burnett  v.  Preeman. 
125  Mo.  App.  683,  103  S.  W.  121;  State  v.  Bell,  212  Ma  IIL 
111  S.  W.  24 ;  Main  v.  Sherman  Co.,  74  Neb.  155,  103  N.  V 
1038;  Barrus  v.  Phaneuf,  166  Mass.  123,  44  N.  £.  141,  S 
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L.  B.  A.  619;  3  Wigmore  on  Evidence,  2203.  The  reBult  of 
these  eases  is  that  the  expert,  be  he  mechanic,  physician, 
engineer,  or  chemist,  must  obey  the  subpoena  of  the  court, 
and  must  testify  to  such  facts  as  are  within  his  knowledge, 
whether  these  facts  may  have  required  professional  learning, 
study,  or  skill  to  ascertain  them  or  not.  If,  when  placed  on 
the  witness-stand,  he  has  such  knowledge,  he  must  testify  to 
it.  They  substantially  all  recognize,  however  *^''  that  the 
subpoena  under  statutes  like  ours  does  not  compel  the  expert 
nor  other  witness  to  equip  himself  by  labor  with  ability  to 
testify  either  to  an  opinion  or  to  any  other  fact  which  might 
be  ascertained  by  special  services,  and  hence  that  from  the 
mere  subpoena  and  compulsion  to  testify  as  a  witness  results 
no  implied  contract  upon  anyone  to  pay  the  expert  anything 
in  excess  of  the  statutory  fees,  recognizing,  however,  that  if 
he  does  perform  work  in  preparation  and  qualification  to 
enable  him  to  testify  at  the  request  of  any  person,  implied 
contract  for  reasonable  compensation  may  arise,  or  an  express 
contract  will  be  valid :  Barrus  v.  Phaneuf ,  166  Mass.  123,  44 
N.  B.  141,  32  L.  B.  A.  619 ;  Tiffany  v.  Kellogg  Iron  Works, 
59  Misc.  Bep.  113,  109  N.  Y.  Supp.  754 ;  Anderson  v.  Minne- 
apolis etc.  B.  Co.  103  Minn.  184,  114  N.  W.  744,  14  L.  B.  A., 
N.  S.,  886 ;  Schofield  v.  Little,  2  Oa.  App.  286,  58  S.  B.  666. 

Applying  these  principles  to  the  present  case,  it  is  very 
obvious  that  no  statute  has  authorized  anyone  to  mske  any 
contract  for  such  services  at  the  expense  of  the  county.  The 
allegation  of  the  complaint  is  that  all  services  of  that  char- 
acter were  performed  at  the  request  of  the  attorneys  for  the 
accused,  albeit  with  their  assurance  that  the  country  would 
be  liable  therefor.  Liability  cannot  be  imposed  upon  counties 
or  other  governmental  subdivisions  of  the  state  except  in 
accordance  with  statute  law,  and  no  statute  is  referred  to  con- 
ferring any  such  authority  upon  counsel  for  one  accused  of 
crime.  We  are  therefore  unable  to  discover  any  basis  upon 
which  the  county  of  Waukesha  can  be  held  liable  for  any 
compensation  to  this  witness  other  than  the  statutory  fees,  if 
indeed  it  can  be  made  liable  for  those. 

2.  We  are  in  much  doubt  whether  the  complaint  attempts 
to  state  any  claim  for  statutory  witness  fees,  or  indeed  whether 
they  may  not  have  been  paid  in  this  case  in  the.  manner  cus- 
tomary in  criminal  cases  and  especially  homicide  cases.  A 
very  liberal  construction  of  the  complaint  might  disclose  {acts 
stated  or  reasonably  implied  to  indicate  the  '^®  earning  of 
such  fees,  in  that  plaintiff  under  subpoena  attended  court  five 
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days  and  gave  testimony  for  the  defendant.  The  rigiht  to 
fees  from  the  public  mnst  be  found  in  the  statute.  The  foij 
provisions  in  statute  law  bearing  upon  this  aubjeet  are  the 
constitution  (article  1,  section  7),  that  the  accused  diaU  "havv 
compulsory  process  to  compel  the  attendance  of  witneses  in 
his  behalf,"  and  section  4641,  Statutes  (1898),  which  pro- 
vides that  in  cases  of  higher  homicide  accused  shall  "hftw 
process  to  summon  such  witnesses  as  are  necessary  to  his  d^ 
fense  at  the  expense  of  the  state,"  and  section  4062,  Statutes 
(1898),  that  upon  satisfactory  proof  of  a  defendant's  inabilitT 
to  procure  the  attendance  of  witnesses  for  his  defense,  tke 
court  may  direct  necessary  witnesses  to  be  summoned,  and 
that  witnesses  so  ordered  shall  be  paid  their  fees  out  of  the 
county  treasury.  All  witnesses  in  a  criminal  case,  whether 
for  prosecution  or  defense,  must  attend  without  payment  of 
their  fees  in  advance:  Stats.  (1898),  see.  4058.  Whether  the 
constitutional  provision  or  section  4641  can  be  construed  to 
guarantee  anything  more  than  the  mere  process  sufficient  to 
compel  the  attendance  of  the  witnesses  for  defendant,  utmdjt 
to  impliedly  provide  that  they  shall  be  paid  their  fees  at  pub* 
lie  expense,  is  a  question  upon  which  this  court  has  not  spc^ 
Similar  words  have  received  the  more  limited  constnieti(Bi 
in  State  v.  Homsby,  8  Bob.  (La.)  554,  41  Am.  Dee.  305l 
If  the  more  liberal  construction  be  accorded  these  provisioci 
or  either  of  them,  it  carries  with  it  by  necessary  implieatiflB 
the  necessity  of  supervision  of  that  right  to  prevat  ill 
abuse.  Section  4641  only  entitles  a  defendant  to  process  ttt 
summon  ''such  witnesses  as  are  necessary,"  and  the  unifom 
practice  in  the  circuit  courts  has,  we  think,  been  confinsi- 
tory  of  the  implication  that,  before  process  can  issue  for  tor 
witness,  the  court  or  judge  must  be  satisfied,  presumaUy  bf 
affidavit,  that  he  is  necessary  and  shall  order  process  to  eon- 
pel  his  attendance^  Nowhere  in  the  statute  is  there  uf 
provision  for  the  payment  '^^  of  a  defendant's  witnesso, 
except  in  section  4062,  Statutes  (1898),  which  permits  wit- 
nesses ^'ordered"  for  the  defendant  by  the  court  or  judge 
to  be  paid  their  fees  out  of  the  county  treasury  in  the  sam 
manner  that  witnesses  for  the  state  therein  are  paid;  that  ii 
only  upon  a  certificate  of  the  derk  of  court  (section  4060) 
after  a  prior  order  by  court  or  judge.  This  is  a  neeessaiy 
prerequisite  to  the  existence  of  any  liability  of  the  oona^ 
therefor:  Oneida  Co.  v.  Tibbits,  125  Wis.  9,  102  N.  W.  897. 
The  complaint  fails  to  allege  either  any  order  of  court  or 
judge  for  the  appearance  and  attendance  of  plaintiff,  i&i 
the  form  of  procedure,  in  presenting  his  claim  to  the  coontx 
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board,  at  least  impliedly  negatives  the  issue  of  any  certifi- 
cate by  the  clerk  of  court.  Without  such  prerequisites  no 
cause  of  action,  even  for  the  amount  of  the  statutory  fee,  can 
be  stated.  We  therefore  conclude  that  the  complaint  fails 
to  state  any  cause  of  action  against  the  county. 

By  the  COURT.    Order  appealed  from  is  affirmed. 


A  Professional  or  Expert  Witness  may  be  eompeUed  to  attend  court 
and  to  testify  on  a  criminal  trial  respecting  any  fact  within  his- 
knowledge,  though  it  is  one  acquired  by  study  and  experience,  and  he 
cannot  recover  any  fees  in  excess  of  those  recoverable  by  other  wit- 
nesses: Plinn  V.  Prairie  County,  60  Ark.  204,  46  Am.  St.  Bep.  168. 
Thus  a  physician,  subpoenaed  as  an  expert  witness  only,  cannot 
refuse  to  testify  upon  the  ground  that  no  compensation  greater  than 
that  allowed  to  ordinary  witnesses  has  been  paid  or  promised  to  him: 
North  Chicago  St.  B.  B.  Co.  v.  Zeiger,  182  lU.  9,  74  Am.  St.  Bep. 
157.  But  a  professional  or  expert  witness  cannot  be  compelled  to 
make  any  examination  or  preliminary  preparation,  nor  to  attend  the 
trial  for  the  purpose  of  listening  to  testimony,  that  he  may  be  better 
enabled  to  give  his  opinion  as  an  expert.  For  services  of  this  char- 
acter he  may  demand  extra  compensation:  Flinn  v.  Prairie  County, 
60  Ark.  204,  46  Am.  St.  Bep.  168.  See^  also,  Bathgate  v.  Irvine,  126 
Cal.  135,  77  Am.  St.  Bep.  158. 


C.  BECK  COMPANY  v.  CITY  OF  MILWAUKEE. 

[139  Wis.  340,  120  N.  W.  293.] 

IfUNIOIPAL  OBDIKANOE — ^Protactloxk  of  Shore  or  Harbor. — 
A  municipal  ordinance  is  valid  which  forbids,  under  penalty  recover- 
able in  a  civil  action,  the  removal  of  stono  or  earth  "from  the  beach 
or  from  the  water  within  three  hundred  feet  of  high-water  mark 
along  or  near  the  shore  of  Lake  Michigan"  within  the  city  limits. 
The  beach,  as  designated  in  the  ordinance,  is  synonymous  with  shore, 
and  means  that  portion  of  the  shore  between  ordinary  high  and  low 
water  mark;  the  ordinance  does  not  assume  to  prohibit  interference 
with  the  soil  above  high-water  mark;  and  it  must  be  given  a  reason- 
able interpretation  so  as  not  to  forbid  the  taking  of  a  mere  handful 
of  sand  or  stone  from  the  beach,     (pp.  1064,  1066.) 

NAVIOABIiE  WATERS.— The  Title  to  the  Bed  of  Itake  Mich- 
igtai  below  ordinary  high-water  mark  is  in  the  state,     (p.  1066.) 

KroBshage,  McGovern,  Goff,  Fritz  &  Hannan  and  Walter 
D.  Corrigan,  for  the  appellant. 

John  T.  Kelly,  city  attorney,  and  Walter  H.  Bender,  as- 
listant  city  attorney,  for  the  respondent. 

***  KEBWIN,  J.    This  is  an  appeal  from  an  order  dis- 
Kolving  a  temporary  ^^  injunction.    The  action  was  brought 
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to  restrain  the  defendant  city  of  Milawokee  from  enforeing 
an  ordinance  which  prohibits  under  penalty  the  removal  of 
''stone,  sand,  or  earth  from  the  beach  or  from  the  water 
within  three  hundred  feet  of  high-water  mark,  along  or  near 
the  shore  of  Lake  Michigan  between  the  extreme  northern 
limit  and  extreme  southern  limit  of  the  city."  The  eom- 
plaint  charges  that  the  ordinance  is  void,  and  that  the  de- 
fendant city  threatens  to  enforce  it  to  the  injury  of  plain- 
tiff ;  that  plaintiff  is  the  owner  of  certain  lots  and  in  possession 
of  other  land  which  abutb  on  Lake  Michigan;  and  that  the 
beach  of  said  lake  is  a  portion  of  said  lots,  and  that  there 
accumulates  on  said  lots  above  high-water  mark  sand,  stone, 
and  gravel  which  is  valuable.  The  complaint  also  alleges 
that  the  defendant  threatens  to  prosecute  plaintiff  for  tak- 
ing materials  from  the  beach  on  the  lots  in  question  above 
high-water  mark.  The  prayer  is  to  the  effect  that  the  ordi- 
nance be  declared  void,  and  that  the  defendant  city  be  en- 
joined from  enforcing  or  attempting  to  enforce  it,  and  from 
making  any  complaint  thereunder,  and  from  prosecuting  anv 
proceedings  against  this  plaintiff  or  its  agents,  servants,  or 
employes  by  reason  of  any  alleged  act  in  contravention  of 
said  ordinance;  that  pending  this  action,  and  until  the  far- 
ther order  of  the  court,  the  said  defendant,  its  agents,  ser- 
vants, attorneys,  and  employes  may  be  temporarily  enjoined 
and  restrained  from  enforcing  said  ordinance  or  from  com- 
mencing or  prosecuting  any  complaint  or  proceedings  against 
the  plaintiff,  or  its  agents,  servants,  or  employes  for  any 
alleged  act  in  contravention  of  said  ordinance,  and  that  thk 
plaintiff  may  have  its  costs  and  disbursements  and  such  other 
further  judgment,  order,  or  relief  in  the  premises  as  may  be 
just  and  equitable. 

Upon  this  complaint  an  order  was  made  enjoining  and  pro- 
hibiting the  city  of  Milwaukee,  its  agents,  servants,  attorneys, 
and  employ^  from  enforcing  the  ordinance  referred  to,  and 
from  commencing  or  prosecuting  any  complaint  or  proceed- 
ing ^'^  against  the  plaintiff,  its  agents,  servants,  or  employ^ 
for  any  alleged  act  in  contravention  of  said  ordinance.  De- 
fendant answered,  denying  that  plaintiff  will  be  in  any  way 
injured  by  the  enforcement  of  the  ordinance,  and  setting  up, 
in  effect,  that  the  acts  of  the  defendant  threatened  are  neces- 
sary for  the  protection  of  the  shore  line  and  uplands  and  the 
streets  of  the  city  from  encroachment  by  the  waters  of  the 
lake  and  preservation  of  the  streets  and  private  property  from 
destruction,  and  specifically  denied  that  the  plaintiff  had  been 
confining  its  operations  to  the  land  above  high-water  mark. 
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but  below  and  at  tlie  foot  of  public  streets  touching  the  shore 
along  the  beach  in  question. 

Upon  motion  to  dissolve  the  temporary  injunction  certain 
affidavits  were  used,  and  a  stipulation  to  the  effect  that  affi- 
davits in  another  action  pending  might  also  be  considered, 
and  it  appears  that  on  the  showing  made  upon  the  motion  to 
dissolve  there  was  a  dispute  as  to  the  shore  line  and  whether 
the  plaintiff  was  in  fact  taking  sand  and  material  from  be- 
low high-water  mark  and  doing  injury  to  the  beach  below 
high-water  mark.  The  court  dissolved  the  temporary  in- 
junction and  the  plaintiff  appealed  from  the  order. 

•*^  It  is  contended  by  appellant  that  the  defendant  city 
had  no  power  under  the  charter  to  pass  the  ordinance  in 
question;  that  it  is  oppressive  and  unreasonable,  in  deroga- 
tion of  the  common  law  and  common  right,  and  offends 
against  the  federal  and  state  constitutions.  The  obvious  pur- 
pose of  the  ordinance  is  to  protect  the  harbor  on  Lake  Michi- 
gan. This  authority  is  clearly  conferred  by  the  city  charter, 
which  expressly  grants  to  the  city  authority  **to  preserve  the 
harbor,  to  prevent  any  use  of  the  same  or  any  act  in  relation 
thereto  ....  tending  in  any  degree  to  fill  up  or  obstruct  the 
same."  It  also  authorizes  the  common  council  to  prevent  the 
encumbering  of  streets  and  alleys  in  any  manner  and  to  pro- 
tect them  from  encroachment  or  injury.  There  can  be  no 
doubt  but  that  the  city  had  power  to  pass  the  ordinance  in 
question:  Clason  v.  Milwaukee,  30  Wis.  316.  It  is  claimed 
by  appellant  that  because  the  beach  in  question  was  taken 
Into  the  city  of  Milwaukee  by  extension  of  its  boundaries 
Sifter  the  passage  of  the  charter  in  1874,  which  contained  the 
provision  respecting  the  protection  of  the  harbor  above  re- 
ferred to,  such  authority  delegated  to  the  city  only  extends  to 
:;lie  corporate  limits  embraced  within  the  limits  of  the  city  in 
L874.  It  is  clear  from  other  provisions  of  the  city  charter 
-especting  extension  of  boundaries,  as  well  as  section  1,  chap- 
«r  9,  of  the  charter  of  the  city  of  Milwaukee,  which  includes 
n  the  harbor  of  the  city  the  lake  frontage  to  a  distance  of 
»iie  mile  from  the  shore,  that  this  position  is  untenable.  Nor 
Lo  we  think  the  ordinance  is  objectionable  as  class  legislation, 
ixider  **®  the  repeated  decisions  of  this  court :  State  v.  Whit- 
om,  122  Wis.  110,  99  N.  W.  468;  Blaqk  v.  State,  113  Wis. 
06,  90  Am.  St.  Rep.  853,  89  N.  W.  522.  We  need  not  rest 
Lpon  the  general  welfare  clause  of  the  charter  or  upon  im- 
plied power  for  authority  to  pass  the  ordinance,  since  ex- 
press authority  to  protect  the  harbor  is  granted  by  the  char- 
3Ty   and  we  find  nothing  in  the  ordinance,  when  properly 
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interpreted,  in  eonfliet  with  the  state  or  federal  eonstitD- 
tiona  or  any  law  of  the  state.  And  while  there  is  abandaiMe 
of  anthority,  from  eariy  times  down  to  the  present,  ai^Mdd- 
ing  the  power  of  municipalities  to  protect  by  proper  re^da- 
tioDs  their  harbors,  we  need  not  go  outside  of  the  deeisoK 
of  this  court  upon  the  subject.  Clason  v.  Milwaukee,  90 
Wis.  316,  is  directly  in  point,  so  far,  at  least,  as  the  power 
of  the  city  to  pass  such  ordinance  is  concerned.  The  epen- 
tion  of  the  ordinance  is  plainly  confined  to  the  beach  and  sad 
distance  into  the  water  as  is  necessary  for  the  proteetioD  of 
the  harbor  and  does  not  in  terms  infringe  private  rights.  It 
does  not  make  the  violation  of  it  a  criminal  offense  hot  pn- 
vides  a  penalty  for  its  violation.  Its  violation  is  not  a  mis- 
demeanor. Recovery  of  the  penalty  is  by  dvil  action  under 
the  ordinance:  Stoltman  v.  Lake,  124  Wis.  462,  102  N.  W. 
920;  Koch  V.  State,  126  Wis.  470,  106  N.  W.  531.  3  L.  &  A^ 
N.  S.,  1086,  5  Ann.  Gas.  389 ;  Olson  v.  Hawkins,  135  Wis.  391. 
116  N.  W.  18.  It  is  true  that  the  power  of  a  city  to  pas 
ordinanees  must  be  reasonably  exercised,  but  within  the  field 
delegated  it  may  go  to  the  boundaries  of  reason,  and  withb 
that  field  its  discretionary  power  is  supreme :  Stafford  v.  Chip- 
pewa Valley  E.  R.  Co.,  110  Wis.  331,  85  N.  W.  1036.  The 
city,  in  passing  the  ordinance  in  question,  being  within  iU 
power  to  pass  ordinances  for  the  protection  of  the  harbor. 
we  think  the  question  is  ruled  1^  Clason  v.  Milwaukee,  30 
Wis.  316,  and  the  ordinance  valid. 

Of  course  ordinances  must  receive  a  reasonable  ecmstnu- 
tion  in  the  light  of  the  purpose  of  their  enactment^  and  if 
they  are  capable  of  a  ccmstruction  which  will  carry  out  tke 
manifest  purpose  of  the  enactment,  such  oonstmction  most 
*^  be  given  them.  The  ordinance  in  question  cannot  be  eoa- 
stmed  as  contended  1^  appellant,  namely,  that  it  is  unres- 
sonable,  because  the  taking  of  a  handful  of  sand  or  a  ttaat 
would  violate  it.  This  contention  involves  the  oonstmetioD 
of  the  ordinance  and  not  the  validity  of  it.  The  ordinanee 
upon  its  face  could  not  be  held  to  embrace  such  a  ease, 
for  it  must  receive  a  reasonable  rather  than  an  unreaaonaUe 
construction:  Clason  v.  Milwaukee,  30  Wis.  316;  MeQuil' 
Ian  on  Municipal  Ordinances,  297;  State  v.  Sheppard,  64 
Minn.  287,  67  N.  W.  62,  36  L.  B.  A.  305;  Nicoulin  v.  Low- 
ery,  49  N.  J.  L.  391,  8  Atl.  513 ;  Skinker  v.  Heman«  64 
Mo.  App.  441 ;  Commonwealth  v.  Cutter,  156  Maas^  52.  29  N. 
E.  1146 ;  In  re  Anderson,  69  Neb.  686,  96  N.  W.  149,  5  Ana. 
Cas.  421.  The  delegation  of  authority  to  the  dty  to  protect 
its  harbor  being  for  a  public  purpose  and  the  ezerciK  of  it 
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easonable,  the  ordinance  is  yalid:  Le  Feber  v.  West  Allis, 
19  Wis.  608,  100  Am.  St.  Rep.  917,  97  N.  W.  203 ;  Eastern 
Wisconsin  R.  &  L.  Co.  ▼.  Hackett,  135  Wis.  464,  115  N.  W. 
76,  1136,  1139.  The  legislature  has  power  to  confer  upon 
he  defendant  city,  for  public  purposes,  the  right  to  protect 
he  harbor,  and  the  city  in  the  exercise  of  such  delegated 
nthority  was  clothed  with  power  to  prohibit  the  removal  of 
laterial  below  ordinary  high-water  mark  when  such  removal 
ras  injurious  to  the  harbor.  This  is  all  the  city  attempts 
a  do,  by  a  fair  construction  of  the  ordinance.  Whether  it 
rould  have  the  right  to  regulate  the  use  of  the  land  above 
rdinary  high-water  mark  or  interfere  with  private  rights 
without  making  compensation  and  against  the  will  of  the 
butting  owners  we  need  not  consider,  because  the  ordinance 
Ices  not  cover  such  a  case. 

It  was  held  in  Mears  v.  Dole,  35  Mass.  508,  that  an  abut- 
ing  owner  could  not  excavate  on  hia  own  land  in  such  man- 
ler  as  to  let  in  the  sea,  which  undermined  and  injured  adjoin- 
Qg  land  of  another,  without  liability  to  the  persons  so  injured : 
!o,  also,  Preeland  v.  Pennsylvania  R.  Co.,  197  Pa.  529,  80 
Lm.  St.  Rep.  850,  47  Atl.  745,  58  L.  R.  A.  206.  But  since 
he  case  is  here  only  on  the  order  dissolving  the  temporary 
Q junction,  we  do  not  regard  it  advisable  ••^  to  lay  down 
ales  of  law  respecting  questions  of  fact  not  before  us.  It 
i  sufficient  for  the  purposes  of  this  case  to  determine  that 
he  ordinance  is  valid,  and  under  it  the  city  has  the  right 
9  prevent  injurious  interference  with  the  beach.  The  ordi- 
lance  does  not  assume  to  prohibit  interference  above  high- 
rater  mark,  and  whether  the  plaintiff  was  removing  sand  and 
material  below  high-water  mark  seems  to  have  been  a  dis- 
puted question  on  the  hearing  to  dissolve  the  injunction. 
)f  course  if  the  plaintiff  was  not,  but  confined  its  operations 
D  land  above  high-water  mark,  the  ordinance  did  not  reach 
t,  and  no  case  was  made  to  restrain  its  enforcement.  The 
rdinance  prevents  the  removal  of  stone,  sand,  or  earth  from 
he  beach  or  from  the  water  within  three  hundred  feet  of 
igh-water  mark  along  or  near  the  shore  of  Lake  Michigan. 
Jlearly,  the  authority  of  the  city  under  the  power  delegated 
xtended  at  least  to  ordinary  high-water  mark,  and  so  the 
ity  was  within  its  rights  in  passing  the  ordinance.  The 
emporary  injunction  absolutely  enjoined  the  enforcement  of 
he  ordinance,  and  enjoined  defendant  from  commencing  or 
>rosecuting  any  complaint,  or  proceeding  against  the  plain- 
iff  for  any  alleged  act  in  contravention  of  the  ordinance.  So 
ve  think  it  clear  that  the  order  dissolving  the  temporary  in- 
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junction  was  right.  It  is  true  that  the  plaintiff  daimed  in 
its  complaint  and  also  npon  the  hearing  to  dissolve  the  in- 
junction that  the  city,  its  agents  and  servants,  threaten  to 
prevent  it  from  removing  sand  and  material  above  high-water 
mark.  But  such  claim  or  pretense  was  no  justification  for 
restraining  the  city  from  the  enforcement  of  a  valid  ordi- 
nance which  authorized  the  prevention  of  removal  of  sand  and 
material  from  below  ordinary  high-water  mark.  The  beaeh 
as  designated  in  the  ordinance  is  synonymous  with  shore, 
and  must  be  held  to  mean  that  portion  of  the  shore  of  the 
lake  between  ordinary  high  and  low  water  mark :  Elliott  t. 
Stewart,  15  Or.  259,  14  Pac.  416 ;  Storer  v.  Freeman,  6  Mms. 
435,  4  Am.  Dec.  155 ;  Cutts  v.  Hussey,  15  Me.  237 ;  Trustees 
of  East  ^^  Hampton  v.  Kirk,  68  N.  Y.  459 ;  liittlefield  ▼. 
Littlefield,  28  Me.  180.  As  to  the  meaning  of  the  term  "hi^ 
water  mark,''  see  Gould  on  Waters,  sec.  45;  Carpenter  t. 
Commissioners  of  Henjiepin  Co.,  56  Minn.  513,  58  N.  W. 
295;  Houghton  v.  Chicago,  D.  &  M.  B.  Co.,  47  Iowa,  370; 
1  Bouvier's  Law  Dictionary,  947. 

It  is  alleged  in  the  complaint  that  the  defendant  threatened 
to  prevent  the  removal  of  sand  and  material  above  high-water 
mark;  but,  even  if  the  city  did  so  threaten,  such  acts  were 
not  within  the  ordinance  and  afforded  no  ground  for  restraic- 
mg  the  proper  execution  of  it.  So  if  the  plaintiff  could 
maintain  an  action  in  equity  against  the  city  to  prevent  in- 
terference with  its  property  above  ordinary  high-water  mark, 
it  must  be  independent  of  the  ordinance  and  without  any  r^ 
lation  to  it.  Hence  such  a  case,  even  if  made,  would  afford 
no  grounds  for  restraining  the  enforcement  of  the  ordinance. 
The  showing  is  ample  that  the  removal  of  sand  and  material 
from  the  beach  wpuld  be  injurious  and  that  the  prevention  et 
it  is  plainly  within  the  delegated  power  of  the  city.  Tbe 
title  to  the  bed  of  the  lake  below  ordinary  high-water  mark 
is  in  the  state :  Delaplaine  v.  Chicago  &  N.  W.  B.  Co^  42  Wis. 
214,  24  Am.  Rep.  286;  Diedrich  v.  Northwestern  U,  B.  Co^ 
42  Wis.  248,  24  Am.  B^.  399.  The  private  rights  of  plain- 
tiff are  therefore  not  infringed.  If  the  ordinance  extended 
in  its  operation  above  high-water  mark  and  upon  the  land  aod 
fee  of  the  plaintiff,  a  different  question  would  be  presented 
and  the  authorities  cited  would  be  pertinent.  We  are  there- 
fore of  opinion  that  the  ordinance  is  valid  and  that  the  or^ 
der  dissolving  the  injunction  was  right  and  should  be  af- 
firmed. 

By  the  COUBT.    It  is  so  ordered. 


May,  1909.]  Patrick  v.  Patrick.  1067 

Judge  Manhall  DiBsentedt  ezpressing  the  opinion  that  the  proper 
"disposition  of  the  appeal  is  to  modify  the  order  complained  of  so  as 
to  only  prevent  the  respondent  from  enforcing  the  ordinance  by  in- 
terfering with  appellant's  right  to  use  its  property  above  the  line  of 
ordinary  high-water  mark,  and  to  award  appellant  costs  in  this  court 
to  the  extent  of  clerk's  fees,  attorney's  fees,  and  a  moderate  amount 
for  printing."    He  conceded  the  authority  of  the  city  to  protect  its 
barber,  using  the  following  language  on  that  point:  "I  have  no  doubt 
of  the  right  of  the  city  under  its  charter  to  protect  the  harbor  proper, 
'vrhich  extends  outward  from  ordinary  high-water  mark.    I  do  not  see 
that  the  question  was  passed  upon  in  Clason  v.  Milwaukee,  30  Wis. 
316.     My  brethren  refer  to  that  as  having  settled  the  question,  while 
as  I  read  the  decision  the  power  was  merely  assumed  for  the  purpose 
of  the  decision.    In  other  states  the  matter  has  been  directly  passed 
upon,  notably  in  Commonwealth  v.  Tewksbury,  11  Met.  55." 


It  ia  Competent  far  the  State,  Acting  Through  the  Countiee,  to  'pro- 
tect the  ports,  harbors,  bays  and  rivers  therein,  if  the  control  of  the 
general  government  within  its  sphere  is  not  thereby  interfered  with: 
Board  of  County  Commrs.  v.  Board  of  Pilot  Commrs.^  62  Fla.  197, 
120  Am.  St.  Bep.  196. 


PATRICK  ▼.  PATRICK. 

[139  Wis.  463,  121  N.  W.  130.] 

DIVOBOE — ^Effect  of  Former  Decree  Between  Parties. — A  judg- 
ment adverse  to  a  wife  in  her  action  for  divorce  on  the  grounds  of 
cruel  and  inhuman  treatment  and  failure  to  support  bars  a  counter- 
claim interposed  by  her  on  the  same  grounds  in  a  subsequent  action 
by  the  husband  for  a  divorce  because  of  desertion,     (pp.  1068,  1069.) 

BIVOBCE — ^Effect  of  Former  Decree  Between  Parties. — A  judg- 
ment adverse  to  a  wife,  in  her  action  for  a  divorce  on  the  grounds 
of  cruel  and  inhuman  treatment  and  failure  to  support,  does  not  estab- 
lish that  she,  in  living  apart  from  her  husband,  has  been  guilty  of 
desertion  so  as  to  entitle  him  to  a  divorce  on  that  ground  in  a  subse- 
qnent  action  hy  him.     (p.  1069.) 

DIVOBOK — ^A  General  Denial  Puts  in  Issue  Desertion  charged 
against  a  wife  in  the  complaint  in  an  action  for  divorce,  and  any 
facts  are  admissible  thereunder  tending  to  show  a  voluntary  sepa- 
ration and  living  apart,     (p.  1069.) 

DuflCy  &  MeCroiy,  for  the  appellant. 

Roy  D.  Tillotflon  and  Maurice  McKenna,  for  the  respond- 
ent. 

*•*  KBRWIN,  J.  This  is  an  action  for  divorce  brought 
by  the  plaintiff,  appellant,  against  respondent  on  the  ground 
of  desertion.    The  respondent  counterclaimed  and  asked  for 
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a  divorce  on  the  ground  of  cruel  and  inhuman  treatment  and 
failure  to  support.  Respondent  asked  leave  to  amend  by 
pleading  the  counterclaim  by  way  of  defense  as  well  as  eomh 
terclaim.  This  motion  does  not  appear  to  have  been  ruled 
upon.  The  action  was  tried  and  the  court  found  that  t!ie 
allegations  of  the  complaint,  as  to  the  desertion  of  plaintiff 
by  defendant,  had  not  been  proved  and  were  not  true.  Jcdg- 
ment  was  entered  dismissing  the  appellant's  complaint  and 
also  the  respondent's  counterclaim,  from  which  this  appeal 
was  taken. 

It  appears  from  the  record  that  the  parties  to  this  aetion 
were  married  in  June,  1900,  and  that  in  March,  1903,  thej 
separated,  and  soon  thereaft^  the  respondent  conunenoed  an 
action  against  the  appellant  for  divorce  on  the  ground  of 
cruel  and  inhuman  treatment,  which  action  was  tried  and 
the  complaint  dismissed,  and  that  plaintiff  and   defendant 
have  not  since  lived  together.    It  further  appears  that  the 
cause  of  action  set  up  in  the  complaint  in  the  action  of  re- 
spondent against  appellant  was  substantially  the  same  e 
her  counterclaim  in  this  action.    It  is  therefore  contended  in 
the  present  action  that  the  judgment  against  the  resxK>ndent 
^^  here  in  the  former  action,  dismissing  her  complaint,  which 
stands  unmodified  and  unreversed,  constitutes  a  bar  to  the 
respondent's  right  to  now  plead  the  same  allegations  in  her 
counterclaim  as  were  alleged  in  her  former  action  and  ad- 
judicated in  that  action.    The  appellant  moved  for  judgment 
on  the  pleadings,  on  the  ground  that  the  answer  admitted  the 
former  judgment  against  the  respondent  upon  the  same  cause 
of  action  as  that  set  up  in  the  counterclaim  in  this  action^ 
which  judgment  was  entered  June  15,  1903.    The  court  over- 
ruled  the  motion.     The  appellant  insists  that  the  findings  ai« 
not  supported  by  the  evidence.    The  court  found  that  the  al- 
legations of  the  complaint  as  to  the  desertion  of  the  appellant 
by  the  respondent  had  not  been  proved  and  were  not  true. 
From  the  written  opinion  of  the  trial  judge  in  the  record  it 
appears  that  he  found  from  the  record  in  the  former  case  and 
the  testimony  in  the  instant  case  that  the  separation  and  liv- 
ing apart  was  satisfactory  to  both  parties,  and  that  appellant 
consented  to  the  separation,  and  that  the  case  is  one  of  volun- 
tary separation. 

The  main  contention  of  appellant  is  that  the  former  judg- 
ment is  an  absolute  bar  to  the  respondent's  defense  and  coun- 
terclaim here,  and  that  no  evidence  should  have  been  admitted 
under  the  counterclaim.  It  may  well  be  that  the  former 
judgment  pleaded  was  a  bar  to  the  respondent's  cause  of  as- 
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tion  set  up  in  the  counterclaim  npon  all  inniea  tried  and  deter- 
mined in  that  action,  aa  contended  by  appellant:  Hart  ▼. 
Moulton,  104  Wis.  349,  76  Am.  St.  Eep.  881,  80  N.  W.  599 ; 
Rowell  V.  Smith,  123  Wis.  510,  102  N.  W.  1,  3  Ann.  Cas. 
773.  It  is  well  settled  that  facts  once  litigated  and  deter- 
mined within  the  limits  of  the  subject  matter  of  the  action 
and  upon  which  the  judgment  rests  are  conclusive  between 
the  same  parties:  Wentworth  v.  Bacine  Co.,  99  Wis.  26,  74 
N.  W.  551 ;  Hart  v.  Moulton,  104  Wis.  349,  76  Am.  St.  Eep. 
881,  80  N.  W.  599;  Grunert  v.  Spalding,  104  Wis.  193,  80 
N.  W.  589 ;  Rowell  v.  Smith,  123  Wis.  510,  102  N.  W.  1,  3 
Ann.  Cas.  773;  Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
24  L.  ed.  195 ;  Nesbit  v.  Riverside  I.  Dist.,  144  U.  S.  610,  12 
Sup.  Ct.  Rep.  746,  36  L.  ed.  562.  Counsel  ^^  for  appellant 
contends  that  the  doctrine  of  the  foregoing  cases  rules  this 
case.  In  the  former  action  the  court  found  that  the  de- 
fendant (appellant  here)  did  not  fail  and  neglect  to  prop- 
erly support  the  plaintifiF  (respondent  here),  and  that  de- 
fendant was  not  altogether  guilty  of  the  cruel  and  inhuman 
treatment  set  forth  in  the  complaint,  and  that  he  was  not  en- 
tirely blameless,  and  that  none  of  the  material  allegations  of 
the  complaint  as  to  cruel  and  inhuman  treatment  and  failure 
to  support  had  been  proved,  except  that  defendant  did  not 
furnish  all  clothing.  The  judgment  rendered  upon  these 
findings,  the  appellant  claims,  establishes  the  fact  that  the 
respondent  deserted  the  plaintiff  when  she  left  him  in  March, 
1903,  on  the  ground  that,  the  judgment  being  conclusive  that 
appellant  was  not  guilty  of  cruel  and  inhuman  treatment,  re- 
spondent was  not  justified  in  leaving  the  home  of  appellant, 
and  therefore  such  separation  amounted  to  a  desertion.  But 
the  conclusiveness  of  the  former  judgment  does  not  warrant 
appellant's  conclusion.  The  fact  that  respondent  had  no 
cause  of  action  against  appellant  for  cruel  and  inhuman  treat- 
ment does  not  establish  desertion  on  the  part  of  respondent 
nor  negative  the  finding  of  the  trial  court  in  this  action  to  the 
effect  that  there  was  no  desertion. 

Regarding  the  admission  of  evidence  under  the  answer 
little  need  be  said.  The  general  denial  put  in  issue  the  de- 
sertion charged,  and  any  facts  tending  to  show  that  the  sepa- 
ration and  living  apart  were  with  the  consent  of  appellant 
were  admissible  under  the  general  denial.  As  we  have  seen, 
the  court  below  was  of  opinion  that  the  parties  voluntarily 
lived  apart.    We  think  the  findings  of  the  court  below  are  not 
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against  the  clear  preponderance  of  the  evidence,  and  therefore 
the  judgment  mnst  be  afSrmed. 

By  the  COUBT.    The  judgment  below  is  affirmed. 


A  Decree  in  an  Action  of  IHvoree  between  the  same  partieB  for  tbt 
same  eaiue  of  action  ordinarily  bars  the  reexamination  of  the  same 
facts  in  a  subsequent  ease:  Farquar  v.  Farqnar,  20  Or.  69,  23  Aol 
St.  Bep.  03.  But  a  decree  affirming  that  a  wife  is  living  apart  fnsi 
her  husband  for  justifiable  cause  does  not  necessarily  affirm  that  she 
has  a  cause  entitling  her  to  a  divorce,  nor  that  a  cause  of  divem 
does  not  exiBt  in  favor  of  her  husband  against  her:  Watta  ▼•  Watt% 
160  Mass.  464,  39  Am.  St.  Bep.  609. 


JIRACHEK    V.    MILWAUKEE    ELECTRIC    EAILWAT 

AND  LIGHT  COMPANY. 

[139  Wis.  505,  121  N.  W.  326.] 

8TBEST  BAILWAT— Starting  Car  as  Passenger  AUgliti.— A 

conductor  who  starts  his  car  at  a  time  when  he  knows  a  pasBengar 
is  in  the  act  of  alighting  is  guilty  of  negligence  as  a  matter  of  law. 
(p.  1072.) 

STREET  EAILWAT— Kec688il7  of  Formal  Finding  of  JSegir 
gence. — Where  the  facts  found  by  the  jury,  taken  in  conneetioa  witfc 
the  admitted  facts,  establish  beyond  controversy  that  a  street-ear 
conductor  rang  the  bell  for  the  car  to  start  when  he  knew  that  a 
passenger  was  alighting  therefrom,  and  the  ear  started,  to  the  injury 
of  the  passenger,  there  is  no  necessity  for  a  formal  finding  of  Dili- 
gence by  the  jury.     (p.  1072.) 

TBIAIt.-— It  is  not  Error  to  Befuse  a  Oocrect  Instniello&  whes 

its  substance  is  embodied  in  the  charge  as  given,     (p.  1073.) 

TBIAL. — InstmctioiiB  not  Applicable  to  the  Evidence  are  prop- 
erly refused,     (p.  1073.) 

TBIAIi. — The  Omission  is  not  Prejudicial  to  Instract  the  Imf 
in  a  personal  injury  case  that  the  burden  is  on  the  plaintiff  to  shew 
his  damages,  if  the  court  fully  and  explicitly  charges  the  jnry  ts 
allow  only  such  damages  as  are  proved  by  the  evidence  to  a  reaaoa- 
able  certainty  to  have  been  sustained  as  a  natural  and  probable  c«a- 
sequence  of  the  injury,     (p.  1073.) 

TBIAL. — ^An  Instruction  Is  Properly  Befnaed  that  tne  Jtiiy  are 
not  Bound  to  find  the  existence  of  any  fact  inherently  improbable, 
although  there  is  testimony  from  the  mouths  of  witnesses  tending  to 
prove  the  fact.     (p.  1073.) 

Clarke  M.  Bosecrantz,  for  the  appellant 

0.  W.  Bow,  for  the  respondent. 

«^  WINSLOW,  J.  The  plaintiff,  while  stepping  from  oat 
of  defendant's  street-cars  in  the  city  of  Milwankee  on  the 
80th  of  March,  1907,  fell  to  the  pavement  and  was  severely 
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injured.  He  claimed  that  the  ear  started  while  he  was  in 
the  act  of  alighting,  thus  throwing  him  to  the  ground,  while, 
on  the  other  hand,  it  was  claimed  that  the  plaintiff  attempted 
to  get  off  the  car  before  it  stopped.  This  was  practically  the 
sole  issue  in  the  case.  The  jury  returned  a  special  verdict, 
by  which  they  found:  (1)  That  the  plaintiff  .was  injured 
while  alighting  from  the  car;  (2)  that  the  car  started  while 
he  was  alighting  and  thus  caused  him  to  fall  to  the  pave- 
ment; (3)  that  the  starting  of  the  car  was  the  proximate 
cause  of  his  injury;  (4)  that  plaintiff  did  not  alight  before 
the  car  had  stopped;  (5)  that  the  plaintiff  was  not  guilty  of 
contributory  negligence;  and  (6)  that  plaintiff's  damages 
were  $3,000.  The  defendant  moved  to  change  the  answers 
to  the  second  and  third  questions  and  for  judgment  on  the 
verdict  as  amended;  also  for  judgment  notwithstanding  the 
verdict;  also  that  the  verdict  be  set  aside  and  a  new  trial  be 
granted  for  aU  the  usual  reasons.  ^^^  These  motions  being 
overruled  and  judgment  entered  for  the  plaintiff  on  the 
verdict,  the  defendant  appeals. 

Appellant's  first  contention  is  that  there  was  no  evi- 
dence showing  that  plaintiff  was  alighting  from  the  car  af- 
ter it  had  stopped,  but  rather  that  the  only  fair  inference 
is  that  the  plaintiff  attempted  to  alight  before  the  car  had 
quite  stopped.  This  contention  cannot  be  sustained.  It  is 
true  that  the  plaintiff,  who  testified  through  an  interpreter, 
is  not  as  definite  in  his  testimony  on  the  subject  as  might  be 
desired,  but  he  says  th^t  the  car  stopped  at  Eleventh  avenue, 
where  he  wished  to  get  off.  In  answer  to  a  later  question  as 
to  how  he  got  hurt  he  said  that  he  took  hold  of  the  rail  of  the 
car  with  his  left  hand  and  was  stepping  off  the  car,  and  at 
that  moment  the  car  started  forward  and  he  was  thrown  to 
the  ground  and  the  car  went  along.  In  addition  to  this  the 
conductor  of  the  car  testified  directly  that  he  was  on  the  back 
platform  and  saw  the  plaintiff  when  he  got  off  and  that  the 
car  was  then  standing  stilL 

It  is  next  contended  that  the  verdict  is  insufficient  because 
there  is  no  specific  finding  of  negligence.  The  verdict  finds 
that  the  plaintiff  alighted  after  the  car  had  stopped,  that 
the  car  started  while  he  was  alighting  and  threw  him  to  the 
pavement,  and  that  the  starting  of  the  car  was  the  proximate 
cause  of  plaintiff's  injury.  There  is  no  finding  that  the  act 
of  starting  the  car  was  negligence,  and  the  question  might 
be  a  serious  one  if  the  facts  as  to  the  starting  of  the  car  were 
in  dispute.  There  is  no  dispute,  however,  aa  to  the  fact  that 
the  conductor  was  on  the  rear  platform  as  the  plaintiff  was 


1072  Amiuugan  State  Bepobts,  Vol.  131.     [Wiseonns, 

alighting  and  saw  the  plaintiff  in  the  act.  The  conductor  ao 
testifies,  while  the  plaintiff  testifies  that  the  eondnctor  was  tt 
the  door  of  the  rear  platform,  and  no  witness  testifies  to  the 
•^^  contrary.  Nor  is  there  any  dispute  as  to  the  fact  that  the 
conductor  rang  the  bell  to  start  the  car.  A  conductor  who 
starts  his  car  at  a  time  when  he  knows  a  passenger  is  in  the 
act  of  alighting  is  guilty  of  negligence  as  matter  of  law.  The 
facta  found  by  the  jury,  taken  in  connection  with  the  ad- 
mitted facts,  establish  beyond  controversy  that  such  was  tk 
case  here,  and  hence  there  was  no  necessity  for  a  formal  SdcI- 
ing  of  negligence  by  the  jury.  These  considerations  obTiatc 
the  necessity  of  any  consideration  of  the  provisions  of  chap- 
ter 346,  Laws  of  1907  (sec.  2858m,  Stats.). 

A  number  of  contentions  relating  to  the  charge  of  the  court 
are  made  and  will  be  briefly  noticed: 

1.  The  conductor  of  the  car  was  examined  before  the  triai 
under  section  4096,  Statutes  (1898),  and  was  cross-examiDed 
on  the  trial  with  relation  thereto,  and  forced  to  admit  that 
he  made  some  statements  upon  his  examination  c^ntradietorr 
to  those  made  on  the  trial.  The  court  charged  the  juiy  in 
connection  with  question  No.  2,  as  follows:  '^But  in  con- 
sidering your  answer  to  that  question  you  should  not  oonsider 
the  evidence  of  the  conductor  given  at  any  time  prior  to  the 
trial  of  this  action,  in  so  far  only  aa  to  determine  the  creifi- 
bility  of  the  conductor's  evidence  given  here,  and  the  weight 
to  be  given  to  his  evidence." 

It  is  now  claimed  that  by  this  instruction  the  juiy  were 
told  that  they  could  not  consider  the  statements  made  ob  the 
examination  under  section  4096,  for  the  purpose  of  testing  the 
conductor's  credibility,  and  as  this  was  the  only  purpose  for 
which  the  statements  were  admissible,  it  is  said  there  wai 
prejudicial  error  committed.  It  is  very  evident  that  the  eonrt 
intended  just  the  opposite  meaning,  and  this  intention  is  ao 
apparent  that  we  regard  the  objection  as  hypercritical  It  is 
true  that  the  wording  of  this  instruction  is  inaccurate,  and 
that  the  word  ''except"  should  properly  be  inserted  in  place 
of  *' in  so  far";  but  we  are  quite  well  convinced  that  the  jniy 
must  have  understood  the  sentence  as  the  court  intended,  and 
could  not  have  been  misled  by  its  faulty  wording.  An  in- 
struction '^^  embodying  the  correct  idea  was  refused  by  the 
court,  but  as  we  regard  its  substance  to  have  been  given  in 
the  instruction  attacked  there  was  no  error  in  the  refusal 

2.  An  instruction  to  the  effect  that  a  slight  want  of  ordi- 
nary care  by  plaintiff,  contributing  to  his  injury,  would  xv- 
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quire*  an  affirmative  answer  to  the  question  of  the  verdict 
which  was  addressed  to  that  subject,  was  requested  and  re- 
fused. The  legal  principle  stated  in  the  instruction  was,  of 
course,  correct,  but  under  the  circumstances  we  do  not  con- 
sider the  ruling  erroneous.  The  only  contributory  negligence 
claimed  was  that  the  plaintiff  attempted  to  alight  while  the 
car  was  in  motion,  and  the  court  fully  and  carefully  charged 
the  jury  that  if  he  made  this  attempt,  and  by  reason  thereof 
fell  or  was  thrown  from  the  car,  he  was  guilty  of  contributory 
negligence.  This  covered  the  whole  subject  and  rendered 
any  further  instruction  unnecessary. 

3.  Two  instructions  bearing  upon  the  third  question  were 
requested  and  refused.  The  first  was  to  the  effect  that  if 
the  car  was  stopped  and  so  remained  for  a  length  of  time 
reasonably  sufScient  for  the  plaintiff  in  the  exercise  of  ordi- 
nary care  to  alight,  and  the  car  was  then  started  by  defend- 
ant's servants  without  their  knowing  or  having  reason  to  be- 
lieve that  the  plaintiff  desired  to  alight  or  was  in  the  act  of 
alighting,  then  the  starting  of  the  car  was  not  the  proximate 
cause  of  plaintiff's  injury.  The  second  instruction  was  to 
the  effect  that  if,  when  the  car  started,  the  plaintiff  was  not 
in  a  position  reasonably  calculated  to  inform  defendant's  ser- 
vants, had  they  exercised  due  care,  that  plaintiff  would  prob- 
ably be  injured  by  the  starting  of  the  car,  then  the  starting  of 
the  car  was  not  the  proximate  cause  of  the  injury.  Inasmuch 
as  the  undisputed  evidence  shows  that  the  conductor  was  on 
the  rear  platform  and  saw,  or  should  have  seen,  the  plaintiff 
as  he  was  alighting,  these  instructions  were  not  applicable  to 
the  evidence  and  hence  were  properly  refused. 

4.  An  instruction  to  the  effect  that  the  burden  of  proof 
to  show  the  amount  of  his  damages  was  upon  the  plaintiff 
*^*o  ^2g  refused.  It  would  have  been  better  to  have  given  the 
instruction  as  asked,  but  inasmuch  as  the  court  charged  fully 
and  explicitly  to  the  effect  that  the  jury  should  only  allow 
such  damages  as  were  proven  by  the  evidence  to  a  reasonable 
certainty  to  have  been  sustained  by  the  plaintiff  as  the  natural 
and  probable  consequence  of  the  injury,  we  cannot  regard 
the  omission  of  the  instruction  as  in  any  way  prejudicial. 

5.  An  instruction  that  the  jury  were  not  bound  to  find  the 
existence  of  any  fact  inherently  improbable,  although  there 
was  testimony  from  the  mouths  of  witnesses  tending  to  prove 
the  fact,  was  properly  refused.  We  find  no  evidence  in  the 
case  to  which  it  was  fairly  applicable. 

By  the  COURT.    Judgment  aflSrmed. 

Am.  8t  Eep.,  VoL  131—68 
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The  NegHgenee  of  a  SoUtooy  Company  ki  Starting  a  Car  ot  foebt- 
ing  its  speed  while  a  passenger  is  alighting  is  considered  in  McGtii 
y.  Boston  Elevated  By.  Co.,  199  Mass.  446,  127  Am.  St.  Bepi  m; 
Besecker  ▼.  Delaware  etc.  Bj.  Co.,  220  Pa.  507,  123  Am.  St  Bep^  714; 
Martin  y.  Southern  By.,  77  S.  C.  370,  122  Am.  St.  Bep.  574.  Ite 
negligence  of  a  railway  company  in  starting  a  ear  or  train  whik  t 
passenger  is  boarding  it,  and  his  contributory  negligence  ia  sttaBf^ 
mg  to  board  the  same,  are  discussed  in  the  recent  cases  of  AUbiM 
etc.  By.  Co.  v.  HoUoway,  71  Kan.  1,  114  Am.  St.  Bep.  462;  Oizk  t. 
Durham  Traction  Co.,  138  N.  C.  77,  107  Am.  St.  Bep.  526;  Boolfnii 
V.  United  Traction  Co.,  210  Pa.  263,  105  Am.  St.  Bep.  809;  Simp  v. 
New  Orleans  City  B.  B.  Co.,  Ill  La.  395,  100  Am.  St.  Bep.  488; 
Burger  t.  Omahsi  etc  Street  B,j.  Co.,  139  loway  645^  130  Aou  St.  Bip. 
343. 


SOUTHWESTERN  SLATE  COMPANY  ▼.  STEPHENS. 

[139  Wis.  616,  120  N.  W.  408.] 

FOBEIOK  OOBPORATIOK— FaUnxe  to  Oomply  wltb  I«v- 
Bffeet  on  Oontracte. — ^The  contracts  inhibited  by  subdiFiuoB  1€  d 
section  1  of  chapter  506,  Wisconsin  Laws  of  1905,  are  not  liwtcd 
to  those  made  by  a  foreign  corporation  doing  busineae  in  the  ititt» 
within  the  meaning  of  subdivision  2.     (p.  1076.) 

FOBEIOK  OOBPORATIOK— FaUnro  to  Comply  wltt  Uv- 
Stock  Snbeciiption.— A  contract  to  sell  unsubscribed  stock  by  t  for- 
eign corporation  which  has  not  complied  with  section  1770b  Wifeoisi 
Statutes  of  1893,  as  amended  by  chapter  506  of  the  Laws  of  190K, 
is  unenforceable  against  the  subscriber,     (pp.  1076,  1078.) 

COBFORATIOK— BIglit  to  8oU  inmibacribed  Stock.— Ai  a- 

ganized  corporation  has  the  right  to  sell  its  unsubscribed  stock,   (f 
1078.) 

OOBPOBATIOK— Sale  of  Unsabsoibed  Stock.— If  a  eorpon 
tion  offers  to  sell  unsubscribed  stock  at  a  stipulated  figure,  an  aceepir 
ance  of  the  offer  makes  a  binding  contract.  No  acceptanee  ef  & 
acceptance  is  necessary,     (p.  1078.) 

FOBEION  OOBPOBATION— FaUnxo  to  Comply  witk  Lav.-i 
Stnglo  Contract  falls  within  the  ban  of  the  Wisconsin  statute  wbiek 
declares  contracts  unenforceable  when  made  by  a  foreign  corponte 
that  has  not  complied  with  the  law  of  the  state,     (p.  1078.) 

INTBBSTATB    OOMBffSBCE— Sale  of  Oorporato  Slock^ne 

sale  bT  a  foreign  corporation  of  its  unsubscribed  stock  does  sot  i>- 
yolve  interstate  eonmoerce.     (p.  1078.) 

Bichmond,  Jackman  &  Swansen  and  Josiah  Cratty,  for  Ae 
appellant 

Olin  ft  Butler,  for  the  respondent. 

^'^  BABNES,  J.  This  action  is  brought  to  reeoTer  a  btt 
ance  alleged  to  be  due  on  an  unpaid  subscription  for  eapitil 
stock  of  the  plaintiff.  The  plaintiff  was  incorporated  Jqik 
16,  1905,  with  an  authorized  capital  stock  of  $500,000.   Iti 
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principal  place  of  business  was  Pierre,  South  Dakota,  and  out- 
side of  South  Dakota  its  principal  place  of  business  was  the 
city  of  Chicago.  Its  articles  of  incorporation  emi>owered  it 
to  engage  in  a  great  many  different  kinds  of  business,  among 
them  the  operation  of  mines  and  quarries  and  dealing  in  the 
capital  stock  and  bonds  of  the  plaintiff  or  any  other  corpora- 
tion. The  business  in  which  the  company  was  engaged,  in 
BO  far  as  it  was  engaged  in  any  business,  was  developing  date 
quarries  in  Arkansas.  It  never  complied  with  the  provisions 
of  section  1770b,  Statutes  (1898).  Prior  to  November,  1905, 
the  company  had  issued  ^232,OK)0  of  paid-up  stock.  At  a 
meeting  of  the  board  of  directors  held  in  Chicago,  in  Au- 
gust, 1905,  it  was  decided  to  sell  a  portion  of  the  authorized 
and  unissued  stock  of  the  company  in  order  to  provide  the 
necessary  working  ^^^  capital,  and  a  resolution  was  passed 
authorizing  the  secretary  to  sell  such  stock  at  not  less  than 
par,  and  also  authorizing  him  to  offer  a  commission  for  the 
sale  of  the  same  not  exceeding  fifteen  per  cent  of  the  amount 
realized  upon  such  sale.  N.  B.  Van  Slyke  of  Madison,  Wis- 
consin, was  president  of  the  company,  and  J.  M.  Van  Slyke 
was  its  secretai-y.  An  arrangement  was  entered  into  with 
one  Frank  M.  Wootton,  a  broker  of  Madison,  to  sell  the  capi- 
tal stock  of  the  corporation  to  the  amount  of  $100,000.  There 
is  some  dispute  iu  the  testimony  as  to  whether  this  contract 
-was  made  on  behalf  of  the  company  by  J.  M.  Van  Slyke  or 
by  N.  B.  Van  Slyke.  The  court  found  that  the  contract  was 
made  with  the  latter.  Mr.  Wootton  commenced  soliciting 
subscriptions  in  December,  1905,  and  secured  the  necessary 
subscriptions  prior  to  March  6,  1906.  The  subscribers  were 
all  residents  of  the  state  of  Wisconsin.  When  the  necessary 
amount  of  capital  was  subscribed  tike  subscription  paper  was 
taken  by  Mr.  Wootton  to  N.  B.  Van  Slyke  and  the  same  was 
checked  over  by  him.  The  defendant  subscribed  to  the  capi- 
tal stock  of  the  plaintiff  to  the  amount  of  $5,000  and  paid 
the  first  twenty  per  cent  assessment.  Thereafter  he  refused 
to  pay  any  other  or  further  assessments,  and  this  suit  is 
brought  to  recover  the  unpaid  balance  of  his  subscription, 
amounting  to  $4,000.  The  court  found  that  the  plaintiff  made 
a  contract  with  Wootton  for  the  sale  of  its  stock  on  com- 
mission; that  Wootton  secured  the  subscription  of  the  de- 
fendant, a  resident  of  Madison,  for  $5,000  of  its  capital  stock ; 
that  such  subscription  was  made  at  Madison,  Wisconsin,  and 
the  same  was  accepted  there  by  N.  B.  Van  Slyke  as  presi- 
dent of  the  corporation,  pursuant  to  the  authority  given  bim 
by  the  board  of  directors.    As  a  conclusion  of  law  the  court 


1076  Ambugan  State  RKPCMns,  Vol.  131.     [Wiaoonna, 

found  that  the  salweription  oontraet  was  void  under  the  pio- 
▼iflions  of  section  1770b,  Statutes  (1898).  The  trial  oourt  in 
his  opinion  held  that  the  power  to  sell  carried  with  it  the 
authority  to  accept  subscriptions,  and  that  therefore  the  en- 
tire contract  pertaining  to  the  sale  of  the  stoek  ^*  was  made 
in  Wisconsin ;  that  such  contract  imposed  mutual  obligations 
upon  the  contracting  parties  which  affected  the  i)ei8onal  lia- 
bility of  the  plaintiff  corporation ;  and  that  the  plaintiff  was 
transacting  business  within  the  state  in  yiolation  of  the  stat- 
ute referred  to.  From  a  judgment  dismiiwing  the  eomplaint 
in  the  action  this  appeal  is  taken. 

^**  Section  1770b,  Statutes  (1898),  as  amended  by  chapter 
506,  Laws  of  1905,  was  in  force  when  the  transactions  out  of 
which  this  action  arose  took  place.  The  law  forbade  any 
***  foreign  corporation  to  '^transact  busineas  or  acquire,  hold 
or  dispose  of  property  in  this  state  until  such  corporation'' 
complied  with  the  law.  It  also  provided  that  ''every  oontraet 
made  by  or  on  behalf  of  any  such  foreign  corporation  affect- 
ing the  personal  liability  thereof  or  relating  to  properly 
within  this  state,"  before  it  complied  with  the  law,  should  be 
wholly  void  and  unenforceable  by  the  corporation,  but  might 
be  enforced  against  it. 

The  defendant  seeks  to  defeat  this  action  on  two  grounds: 
(1)  That  plaintiff  was  transacting  business  in  this  state  in 
violation  of  law;  (2)  that  the  contract  upon  which  the  suit 
is  brought  was  made  in  Wisconsin  and  affected  the  perwnal 
liability  of  the  defendant,  and  was  therefore  void.  The 
trial  court  found  as  a  matter  of  fact  that  the  subscription  eon- 
tract  was  made  in  Wisconsin,  and  that  it  affected  the  personal 
liability  of  the  plaintiff.  If  there  is  sufficient  evidence  in  the 
record  to  sustain  this  finding  the  judgment  must  be  affirmed. 
This  result  must  follow  regardless  of  whether  the  plaintiff 
was  or  was  not  transacting  business  in  this  state  within  the' 
meaning  of  subdivision  2,  section  1,  of  the  1905  law.  We  do 
not  think  the  contracts  inhibited  by  subdivision  10  of  section 
1  of  the  act  are  limited  to  those  made  by  a  corporation  doing 
business  within  the  meaning  of  subdivision  2.  Such  a  con- 
struction would  render  the  quoted  portion  of  subdivision  10 
superfluous.  The  important  question,  therefore,  becomes  al- 
most wholly  one  of  fact  and  of  legal  inferoices  to  be  drawn 
therefrom. 

In  July  of  1905,  the  secretary  of  the  oorporation  was  an- 
thorized  to  negotiate  the  sale  of  a  portion  of  the  unsufaseribed 
stock  of  the  company.  In  December,  Mr.  Wootton  was  en- 
ployed  as  a  broker,  by  either  the  president  or  the  secretaiy  of 
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lie  eorporation,  to  make  the  sale.  The  court  found  that  he 
WBB  employed  by  the  president.  He  was  assisted  in  securing 
^bscribers  by  Mr.  N.  B.  Van  Slyke,  the  president  of  the 
sompany,  and  by  Mr.  Higham,  it  being  understood  that  the 
atter  should  be  employed  as  manager  of  the  company  if 
'^^  $100,000  of  the  capital  stock  were  disposed  of  so  as  to  in- 
mre  the  necessary  working  capital  to  finance  the  enterprise. 
tfr.  Higham  submitted  his  proposition  to  the  board  of  direc- 
:or8  of  the  corporation  at  Chicago  at  a  meeting  held  on  Jan- 
uary 29,  1906.  Mr.  N.  B.  Van  Slyke  was  authorized  by  the 
lirectors  at  such  meeting  to  offer  for  sale,  in  accordance  with 
St  subscription  form  agreed  upon,  and  to  sell,  a  sufficient 
Bunount  of  the  treasury  stock  of  the  company  to  insure  the 
perman^it  financing  of  it.  He  was  also  authorized  to  enter 
into  a  contract  with  Higham  whenever  the  subscription  was 
completed  as  provided  in  the  form  of  subscription  proposed. 
Such  subscription  form  contained  two  conditions,  by  one  of 
which  it  was  provided  that  not  less  than  $100,000  should  be 
subscribed,  and  by  the  other  that  Mr.  Higham  was  to  under- 
take the  management  of  the  business  under  a  five  year  contract. 
As  we  read  the  subscription  contract,  it  would  not  be  bind- 
ing on  the  subscribers  unless  both  conditions  were  fulfilled. 
N.  B.  Van  Slyke,  Higham,  and  Wootton  all  resided  at  Madi- 
son. All  of  the  subscriptions  were  obtained  in  Wisconsin. 
The  requisite  amount  was  subscribed  about  March  1st.  The 
subscriptions  were  apparently  approved  by  Van  Slyke.  The 
stock  issued  was  sent  him  and  collections  therefor  were  made 
through  the  bank  in  which  he  was  interested.  After  the  requi- 
site suhscriptions  were  obtained  Mr.  Van  Slyke  apparently 
exercised  his  authority  to  hire  Higham.  At  a  meeting  of  the 
directors  held  at  Chicago,  March  16th,  a  resolution  was  passed 
approving  of  the  contract  made  by  Mr.  Van  Slyke  with  Mr. 
Higham  on  March  6th.  It  appears  that  the  formal  contract 
with  Higham  was  actually  signed  after  the  meeting  of  March 
16th. 

We  think  this  testimony  clearly  shows  an  offer  made  by 
the  plaintiff  to  sell  its  stock  and  to  sell  it  in  Wisconsin.  When 
this  offer  was  accepted  by  the  subscribers  and  the  requisite 
$100,000  was  subscribed,  a  completed  contract  was  made,  and 
it  was  made  in  this  state.  It  might  be  avoided  by  failure  or 
^^  refusal  to  onply  Higham,  but  as  a  matter  of  fact  he  was 
employed  at  Madison  and  the  contract  became  complete  in 
eveiy  particular:  Greer  v.  Chartiers  B.  Co.,  96  Pa.  391, 
42  Am.  Bep.  548 ;  European  &  N.  A.  R.  Co.  v.  McLeod,  16  N.  B. 
S;  10  Gyc.  384.    The  plaintiff  was  an  organized  corpora- 
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tion  and  as  such  had  the  right  to  offer  its  nnsubscribed  stodc 
for  sale  and  to  make  a  valid  sale  of  the  same :  Blunt  ▼.  Walker. 
11  Wis.  334,  78  Am.  Dec.  709.  Having  offered  to  sdl  its  stoek 
at  a  stipulated  figure,  no  good  reason  is  apparent  why  aa 
acceptance  of  the  offer  would  not  make  a  binding  eontnet. 
subject  to  repudiation  hy  the  purchaser  if  the  manager  stipo- 
lated  for  was  not  employed.  The  case  before  us  is  unUke 
Badger  P.  Co.  v.  Rose,  95  Wis.  145,  70  N.  W.  302,  37  L.  B. 
A.  162,  Smith  v.  Bums  B.  &  Mfg.  Co.,  132  Wis.  177,  HI  N. 
W.  1123 ,  and  Pran^  v.  Warner,  96  Wis.  222,  71  N.  W.  61, 
where  the  corporations  were  not  organized  when  the  tab- 
scriptions  were  made ;  nor  like  Behbein  v.  Bahr,  109  Wis.  13$, 
85  N.  W.  315,  where  the  statute  required  the  subscriptions  to 
be  a  part  of  the  articles  of  organization  as  filed ;  nor  like  6ilr 
man  v.  Gross,  97  Wis.  224,  72  N.  W.  885,  where  the  trans- 
action between  the  corporation  and  the  prospective  stockholder 
took  the  form  of  an  offer  by  the  former.  We  know  of  no 
case  in  this  court  holding  that  where  a  corporation  offers  for 
sale  its  unsold  stock  and  such  offer  is  accepted,  there  must  be  an 
acceptance  of  the  acceptance  to  make  a  binding  contract.  Mor^ 
over,  if  acceptance  of  the  subscriptions  by  the  corporation  were 
necessary  to  make  a  binding  contract,  we  think  the  evidenee 
is  sufficient  to  sustain  the  finding  of  tJie  trial  court  that  waA 
acceptance  was  made  in  Wisconsin  by  the  duly  authorized  offi- 
cer of  the  corporation,  Mr.  Van  Slyke. 

The  contract  having  been  made  in  Wisconsin,  the  subscrib- 
ers became  members  of  the  corporation,  and  the  plaintiff  w0 
bound  to  deliver  the  muniments  of  title  showing  the  intereft 
they  had  acquired  in  the  corporation,  and,  in  the  event  of  iti 
^^  failure  so  to  do,  delivery  might  be  compelled  by  appro- 
priate proceedings  in  the  courts.*  Furthermore,  hy  virtue  ef 
such  contract  of  purchase  the  subscribers  became  entitled  to 
enforce  the  ordinary  rights  of  stockholders  against  the  cat- 
poration:  1  Cook  on  Corporations,  sec.  192,  and  cases  cited. 
A  single  contract  falls  within  the  ban  of  the  statute :  Allen  t. 
Milwaukee,  128  Wis.  678,  116  Am.  St.  Bep.  54,  106  N.  W. 
1099,  5  L.  B.  A.,  N.  S.,  680,  8  Ann.  Cas.  392.  It  foUom. 
therefore,  that  the  contract  was  not  only  made  within  the 
state,  but  that  it  affected  the  personal  liability  of  the  plain- 
tiff and  was  void  under  our  statute.  What  was  really  sold 
was  a  fractional  interest  in  the  corporation,  and  we  do  not 
think  the  transaction  involved  any  question  of  interstate  com- 
merce :  International  T.  Co.  v.  Peterson,  133  Wis.  302,  113  K 
W.  730,  14  Ann.  Cas.  965.  Neither  do  we  think  that  the  aft 
of  1905  was  intended  to  amend  the  law  as  it  existed  so  as  to 
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relieve  all  foreign  corporations  that  did  not  have  a  portion  of 
their  capital  invested  in  Wisconsin  from  complying  with  the 
aet  if  such  corporations  actually  transacted  business  within  the 
state  or  made  contracts  therein  upon  which  they  assumed  a 
personal  liability. 

By  the  COURT.    Judgment  affirmed. 

Tff^inslow,  C.  J.,  took  no  part. 


^  Statute  Providing  that  ContraeU  of  a  Foreign  Corporation,  whieli 
has  not  eomplied  with  the  requirements  of  the  fttatnte,  shaU  be 
-v^hoUy  void  on  its  behalf,  must  be  enforced  according  to  the  words: 
Allen  ▼.  City  of  Milwaukee,  128  Wis.  678,  116  Am.  St.  Bep.  54.  Bee, 
also,  Halsey  y.  Jewett  Dramatic  Co.,  190  N.  Y.  231,  123  Am.  St.  Bep. 
546;  Union  Stock  Yards  Nat.  Bank  v.  Bolan,  14  Idaho,  87,  125  Am. 
St.  Bep.  146.  In  some  jurisdictions,  however,  foreign  corporations 
-which  have  not  eomplied  with  the  statutes  of  the  state  have,  never- 
theless, been  permitted  in  some  instances  to  maintain  suits  in  its 
courts  for  the  recovery  of  debts:  Garratt  Ford  Co.  v.  Vermont  Mfg. 
Co.,  20  B.  I.  187,  78  Am.  St.  Bep.  852.  In  Woolfort  ▼.  Dixie  Cotton 
Oil  Co.,  77  Ark.  203,  113  Am.  St.  Bep.  139,  a  contract  made  by  a 
foreign  corporation  before  compliance  with  the  terms  of  a  statute 
authorizing  or  permitting  it  to  do  business  within  the  state  is  held 
not  void,  but  may  be  eiuoreed  in  the  courts  of  that  state  after  the 
corporation  has  duly  complied  with  the  statutory  requirements:  See, 
however,  Tri-State  Amusement  Go.  ▼.  Forest  Park  etc.  Go.|  192  Mo. 
404,  111  Am.  8t.  Bep.  51L 
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AEMSTRONQ  v.  WILCOX 

[57  Fla.  31,  49  South.  41.] 

TAX  Tins,  Acqqliritiqn  of  I17  s  TMant.— TIm  man  fact  if 
ienancT  does  not  neeeuarilj  prevent  the  acqnirition  of  mm  advene 
tax  title  to  the  land  oeenpied.     (p.  1082.) 

UOnOLOBD  AND  TENANT,  AdT«rM  HoUUiic  I17  tha  Litis. 
A  tenancy  at  will  or  bj  snfferanee  maj  become  an  adTerae  holdnig 
against  the  landlord  witbont  rarrender  of  the  poMeaaioB,  bat  tke  db- 
claimer  and  disavowal  of  the  landlord's  title  must  be  broaght  homt 
to  him  hj  dear,  positive  and  distinct  notice,     (p.  1082.) 

LIMITATION  OF  ACTIONB,  Effect  of  tbo  Descent  of  Fnr 
ertj  to  ICinozB. — ^If  the  ancestor  were  alive  when  the  adverse  poaef- 
sion  began,  the  disability  through  nonage  of  his  descendants  does  sat 
check  nor  impede  the  running  of  the  atatute.     (p.  1083.) 

LIMITATION  OF  ACTIONS— Biuden  of  Proof  aa  to  Bnf- 

tloos  and  DiaabilltieB. — ^Those  claiming  the  exception  to  the  sUtcte 
of  limitations  in  ejectment  by  reason  of  minority  ahould  show  tkit 
the  right  of  action  first  accrued  during  such  minority,     (p.  1081) 

(Syllabi  by  the  court) 

Cooper  &  Cooper,  for  the  plaintiffs  in  error. 
Gibbons  &  Maxwell,  for  the  defendants  in  error. 

*^  COCEBELL,  J.  This  is  an  acticm  of  ejectment  for 
ten  acres  of  land  near  the  city  of  Jacksonville,  in  Donl 
county.  There  were  verdict  and  judgment  for  the  defend- 
ants and  the  plaintiffs  take  writ  of  error. 

We  may  assume  that  the  plaintiffs  proved  a  valid  pvpfSf 
title  in  their  ancestor,  Peter  E.  Armstrong,  in  1876,  and 
that  possession  remained  with  such  title  until  1896,  whoi 
the  defendants'  ancestor,  Alexander  Schilling,  acquired  • 
tax  deed  under  which  he  asserted  adverse  possession  in  fact 
as  color  of  title.    Schilling  died  in  1900  and  his  ehildieo 

(1080) 
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continued  this  poasession  and  were  holding  adversely  when 
this  action  was  begun  in  FebmiBtry,  1908. 

The  evidence  presents  two  theories  as  to  the  origin  of 
Schilling's  possession.  One  is  that  he  entered  about  1887 
aa  a  trespasser  from  the  first;  the  other  that  he  was  placed 
there  as  tenant  by  F.  F.  L'Engle,  Armstrong's  agent,  and 
we  are  inclined  rather  to  the  latter  as  the  ^  better  sup- 
ported by  the  proof.  If  the  former  be  correct,  there  can  be 
no  show  of  doubt  that  title  by  adverse  holding  beyond  the 
statutory  period  has  been  made  out,  but  the  plaintiffs  in- 
sist upon  the  theory  of  a  tenancy. 

Mr.  L'Engle,  the  agent,  died  in  1899  and  all  evidence  of 
the  tenancy  comes  from  his  son,  Porcher  L'Engle.  From 
him  we  learn  that  knowledge  of  the  acqmsition  of  the  tax 
deed  by  Schilling  was  brought  home  to  his  father,  who  pro- 
ceeded to  denounce  the  act  to  Schilling  as  a  breach  of  duty 
and  good  faith,  but  no  steps  appear  to  have  been  taken  to 
undo  the  wrong  or  correct  the  disseizin.  In  1898  two  of 
the  children  of  Peter  E.  Armstrong,  all  of  them  being  non- 
residents of  Florida,  visited  the  place,  and  by  the  testimony 
of  a  disinterested  witness  plainly  and  unequivocally  then  and 
there  recognized  and  acknowledged  Schilling's  title.  The 
evidence  is  also  clear  and  without  serious  contradiction  that 
after  the  acquisition  of  the  supposed  title  by  the  tax  deed, 
Schilling  openly,  continuously  and  notoriously  exercised  every 
act  and  claim  of  possession  and  title,  as  shown  by  the  oaths 
of  various  neighbors. 

Upon  the  rulings  on  the  evidence  no  special  difficulty  ap- 
pears, and  to  set  them  out  in  this  opinion  might  tend  more 
to  confusion  than  to  substantial  aid  in  the  future  adminis- 
tration of  the  law.  The  most  serious  contentions  are  as  to 
right  of  a  tenant  retaining  possession  to  acquire  title  by  ad- 
verse holding  as  against  the  landlord  and  as  to  the  propriety 
of  the  judgment  in  respect  to  those  plaintiffs  who  attained 
their  majority  within  seven  years  of  the  commencement  of 
the  action. 

The  court  charged  the  jury  that  the  tax  deed  did  not  con- 
vey title,  but  it  purx>orted  to  convey  the  state's  title  to  the 
property,  acquired  through  nonpayment  of  taxes,  and  was 
properly  before  the  jury  as  color  of  title. 

It  is  urged  that  a  tenant  cannot  acquire  a  tax  title  as 
"  against  his  landlord,  and  that  the  whole  proceeding  was 
merely  a  payment,  of  the  tax.  We  do  not  understand  how 
this  question  is  raised  on  this  record,  but  we  have  heretofore 
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held  that  not  every  tenant  is  chained  with  the  duty  of  pay- 
ing taxes  on  the  leased  premises  or  is  estopped  from  aeqnir- 
ing  an  adverse  tax  title  thereto  (Brown  v.  Atlanta  National 
Building  &  Loan  Assn.,  46  Fla.  492,  35  South.  403),  aod 
there  is  no  direct  evidence  here  that  the  tenant  was  bound 
to  pay  taxes. 

Instructions  were  requested  upon  the  theory  that  before 
a  tenant  can  hold  adversely  to  his  landlord  he  must  first  sur- 
render possession.  The  tenancy  here,  if  it  existed,  was  a 
mere  tenancy  at  will,  or  by  sufferance  with  no  fixed  term. 
These  instructions  were  refused  and  the  court  ehaiiged  in 
accordance  with  the  ruling  of  this  court  in  Wilkins  v.  Pa- 
sacola  City  Co.,  36  Pla.  36,  18  South.  20.  We  there  said 
(page  60) :  ''The  law  is  well  settled  that  a  tenant,  after  the 
expiration  of  his  lease,  may  disavow  and  disclaim  his  ten- 
ancy and  the  title  of  his  landlord,  and  drive  the  landkird 
to  his  action  for  the  recovery  of  possession  within  the  period 
of  the  statute  of  limitations,  but  before  any  foundation  can 
be  claimed  for  the  operation  of  the  statute,  in  such  a  case, 
a  clear,  positive  and  continued  disclaimer  and  disavowal  of 
the  landlord's  title  and  an  assertion  of  an  adverse  right  mist 
be  brought  home  to  the  landlord  by  dear,  positive  and  dis- 
tinct notice."  The  proof  comes  up  to  the  rule  thus  enun- 
ciated, and  the  holders  of  the  l^al  title  clearly  have  slept 
upon  their  rights. 

The  last  assignment  we  shall  notice  is  that  Grace  Bred[- 
enridge,  Calvin  B.  Armstrong,  Ervin  S.  Armstrong  and 
Dorothy  Quigley,  four  of  the  plaintifEs,  were  minors  within 
seven  years  prior  to  February,  1908,  when  this  action  was 
begun.  It  appears  affirmatively  that  Mrs.  Quigley  is  a  grand- 
daughter of  Peter  E.  Armstrong  and  *^  as  to  the  othm 
named  merely  that  they  are  descendants;  there  is  no  proof 
that  they  are  his  children,  and  the  presumptions  of  nature, 
if  we  are  to  indulge  in  presumptions,  from  the  vast  differ- 
ence in  ages,  would  be  that  they  are  not  his  children,  but 
grandchildren.  The  date  of  the  death  of  Mrs.  Quigley^ 
father  is  not  shown.  It  is  asserted  that  the  defendant  should 
have  shown  these  facts;  in  other  words,  that  one  daiminf 
title  by  adverse  possession  of  seven  years  must  go  further, 
and  show  that  the  holders  of  the  paper  title  do  not  eome 
within  the  exceptions  to  that  statute.  No  authority  ia  cited 
to  support  the  assertion.  It  is  sufficient  ordinarily  to  bring 
one's  self  within  the  general  provisions  of  the  statute,  and 
the  exceptions  thereto  are  conditions  not  presumed  to  exist. 
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and  therefore  to  be  affirmatively  shown.  If  the  ancestor  of 
these  plaintiffs  were  alive  when  the  adverse  possession  be- 
gan, the  disabilities  through  nonage  of  his  descendants  could 
not  check  or  impede  the  running  of  the  statute:  Doyle  v. 
Wade,  23  Fla.  90,  11  Am.  St.  Rep.  334,  1  South.  516.  The 
statute  recognizes  an  exception  to  the  seven  year  limitation 
period  in  favor  of  infants  if  such  at  the  time  the  title  shall 
descend  or  accrue,  but  the  saving  clause  applies  only  to  per- 
sons to  whom  title  first  accrues,  for  when  the  statute  once 
begins  to  run  it  continues  to  run. 

In  Shropshire  v.  Shropshire,  7  Yerg.  165,  it  was  held  that 
to  avoid  the  statute  the  plaintifEs  must  show  when  the  right 
of  action  accrued.  ''It  is  an  affirmative  fact  within  their 
knowledge,  which  would  come  in  avoidance  of  the  plea,  and 
the  proof  of  which  would  prevent  the  bar  apparently  cre- 
ated by  the  length  of  the  defendants'  possession."  This  is 
not  a  case  of  an  exception  to  an  exception,  but  a  rule  of 
law  engrafted  upon  the  statutory  exception  and  to  secure 
the  benefit  of  the  exception  one  should  fully  prove  himself 
entitled  to  it;  especially  is  ^  this  so  when  the  knowledge  of 
the  essential  facts  lies  more  easily  within  his  breast. 

The  cause  was  fully  and  fairly  submitted  to  the  jury,  and 
their  finding  finds  support  in  the  evidence. 

The  judgment  is  affirmed. 

All  concur  except  Parkhill,  J.,  absent  on  account  of  illnen. 

Adverse  Possession  hy  a  Tenant  Against  His  Landlord  is  eonsidered 
in  the  note  to  Davis  ▼.  Williams,  89  Am.  St.  Bep.  62.  As  a  general 
rale,  tbe  possession  of  a  tenant  or  of  a  subtenant,  though  merely  by 
permission  or  at  sufferance,  is  the  possession  of  the  owner,  and  avail- 
able to  him  fbr  the  purpose  of  creating  a  prescriptive  title:  Cobb  v. 
Bobertson,  99  Tex.  138,  122  Am.  St.  Bep.  609. 

If  Adverse  Possession  Commences  to  Bun  Against  a  Grantor  During 
Sis  Lifetime,  it  runs  on  against  his  heirs  and  devisees  after  his  death: 
Hubbard  v.  Swofford  Bros.  Drygoods  Co.,  209  Mo.  495,  123  Am.  St. 
Bep.  488.  See,  also,  Bowan  v.  Chenoweth,  49  W.  Va.  287,  87  Am. 
St.  Bep.  796.  Where  a  right  of  action  accrues  to  one  under  no  dis- 
ability, who  dies  without  bringing  suit,  the  statute  of  limitations 
continues  to  run,  notwithstanding  the  disability  of  one  claiming  under 
the  deceased:  McLeran  v.  Benton,  73  Cal.  329,  2  Am.  St.  Bep.  815; 
Orether  ▼•  Uark,  75  low^,  383,  9  Am.  St.  Bep.  49L 
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FBATEB  V.  BATLEN  STREET  WHARF  COMPANY. 

[67  FlA.  68,  49  South.  18».] 

FUBLXO  8TBEBT8  BztMidliig  to  Ka^lgaUe  Watm,  Bftet  tf 
Fnrtliflr  Eztemiioiis.— The  rule  of  law  it  well  settled  that  a  ftW 
street  leading  to  navigable  waters  will  keep  even  pace  with  the  ex- 
tension of  the  land,  whether  the  change  in  the  land  be  dot  to  iitsnl 
causes,  or  to  the  Toluntary  act  of  the  owner  of  the  land.    (p.  1081) 

HAVIGABLB  WATERS— Public  Street!,  Bzteiisl<m  et  mm 
Affects  the  Bii^t  of  Wharfago. — ^When  the  shore  line  of  s  pihSe 
street  in  a  city  fronting  upon  nayigable  waters  has  been  extaodBi 
out  hj  natural  or  artificial  causes,  such  public  street  keeps  era  put 
with  such  extension  of  the  shore  line,  and  when  such  ezteDsion  nteha 
privately  owned  abutting  property,  the  owner  of  such  abnttiiif  pnp- 
erty  has  the  right  to  the  full  and  free  use  of  such  extended  stmt 
to  and  from  his  abutting  property,  and  when  such  abutting  ovsa 
lands  goods  from  water  craft  directly  upon  his  own  abutting  property, 
he  has  the  right  to  transport  such  goods  across  or  along  saeh  aitei- 
■ion  of  the  street  without  liability  to  wharfage  charges  f or  the  sie  if 
such  extended  street,    (p.  1088.) 

(Syllabi  by  the  court.) 

Sullivan  ft  Sullivan  and  Blount  ft  Blount  ft  Carter,  tat  tke 
plaintiff  in  error. 

Maxwell  ft  Reeves,  for  the  defendant  in  error. 

•*  TAYLOR,  J.  The  defendant  in  error,  as  plaintiff  be- 
low,  sued  the  plaintiff  in  error,  as  defendant  below,  in  the 
circuit  court  of  Escambia  county  in  an  action  of  assanipBt 
for  the  recovery  of  wharfage  alleged  to  be  due  for  the  oft 
of  the  plaintiff's  wharf  in  loading  lumber  and  shinf^ 
thereon.  The  defendant  filed  a  plea  of  never  was  indebted 
as  alleged.  The  cause  was  submitted  to  the  circuit  jadge 
for  trial  upon  both  the  law  and  facts,  a  jury  being  waived. 
Judgment  was  rendered  in  favor  of  the  plaintiffs  for  the  fol 
amount  of  its  claim,  and  for  review  of  this  judgment  the  d^ 
fendant  brings  the  case  here  by  writ  of  error. 

Motion  for  new  trial  was  made  on  the  ground,  in  sob- 
stance,  that  the  facts  did  not  justify  a  recovery  in  law.  Tte 
following  plat  of  the  premises  shows  the  locos  in  quo: 
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^*  By  reference  to  this  map  Baylen  street  was  one  of  the 
original  streets  of  the  city  of  Pensaoola,  running  north  and 
south  through  the  city,  with  its  south  end  abutting  on  the 
waters  of  Pensacola  Bay.  What  is  designated  on  said  map 
as  being  ''Main  street"  was  the  original  shore  line,  and  from 
this  point  many  years  ago  Baylen  street  was  extended  tonth 
into  the  waters  of  the  bay  in  the  shape  of  a  wharf  or  pier 
originally  constructed  of  wooden  piling  and  planks. 

As  time  went  by  this  wharf  extension  of  Baylen  street 
was  filled  in  with  earth  and  stone  to  a  point  south  of  what 
is  designated  on  said  map  as  ''W.  Cypress  street,"  and  on 
the  west  side  of  said  Baylen  street  all  of  the  lots  and  inter- 
mediate cross-streets  between  Main  street  and  West  Cypros 
street  were  filled  in  above  high-water  mark  with  earth  aad 
stone  and  converted  into  solid  ground.  On  the  east  side  of 
said  Baylen  street  the  original  shore  line  has  been  extended 
south  to  the  south  line  of  what  is  designated  on  said  map  ai 
••W.  Cedar  street." 

By  said  map,  which  is  a  partial  reproduction  of  an  oflli- 
dal  survey  and  map  of  the  city  of  Pensacola  duly  approved 
and  adopted  by  said  city,  the  shallow  submerged  lands  lying 
along  the  waterfront  of  said  city  appear  to  have  been  sur- 
veyed, platted  and  laid  out  into  numbered  lots  or  Uocb 
with  named  intersecting  streets.  According  to  said  map  and 
the  facts  in  proof,  the  original  shore  line,  formerly  along 
Main  street,  has  been  extended  south  on  the  west  side  of  Bay- 
len street  and  including  said  street  to  a  point  south  of  West 
Cypress  stt^et,  and  from  thence  such  shore  line  runs  east- 
wardly  across  Baylen  street,  thence  north  along  the  east  side 
of  said  Baylen  street  to  the  south  line  of  West  Cedar  street 
thence  east  along  the  south  line  of  West  Cedar  ^^  street  to 
within  a  short  distance  of  South  Palafox  street,  thenee  in  a 
southerly  direction  to  a  point  in  Palafox  street  where  West 
Pine  street  intersects  the  same.  The  defendant  oceupies  a 
building  and  platform  constructed  upon  wooden  piling  located 
on  the  east  side  of  Baylen  street  on  the  northwest  eomer  of 
lot  thirty-five  (35),  designated  on  said  map  as  the  Bagdad 
Sash  Factory,  said  building  abutting  on  Baylen  street,  whidi 
at  that  point,  in  consequence  of  being  filled  in,  constituteB  the 
present  shore  line.  On  the  south  and  east  sides  of  the  de> 
fendant'a  building  and  platform  light  draft  veasds  can  navi- 
gate and  discharge  their  cargoes  on  the  defendant's  platfona 
or  wharf,  but  north  of  the  defendant's  building,  and  betwees 
it  and  the  present  shore  line  at  West  Cedar  street,  the  water 
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IB  shallow,  so  that  nothing  but  very  small  boats  can  go  m 
there.  On  the  east  side  of  Baylen  street,  and  south  of  the  de- 
fendant's building,  the  plaintiff  keeps  said  Baylen  street  bulk- 
headed  or  perpendicularly  boarded  in,  so  that  vessels  can 
land  there  and  discharge. their  cargoes,  but  on  the  north  side 
of  the  defendant's  building  the  eastern  bank  of  the  street 
slopes  down  into  the  water,  so  that  no  vessel  can  land  there, 
and  the  plaintiff  does  not  keep  up  any  appliances  there  for 
the  discharge  of  their  cargoes.  On  both  sides  of  said  Baylen 
street,  south  of  said  Main  street,  dwelling  and  business  houses 
have  been  erected  upon  the  filled  in  lots.  The  proofs  show 
that  for  many  years  the  city  authorities  of  Pensacola  have 
exercised  governmental  control  over  that  part  of  Baylen  street 
that  has  been  extended  south  from  its  original  terminus  at 
Main  street,  and  as  far  out  as  it  has  been  converted  into  solid 
ground  by  the  process  of  artificial  filling,  the  city  has  for 
years  repaired  it  and  kept  it  up  as  it  has  done  all  of  the 
city's  other  streets.  The  defendant  landed  the  goods  for 
which  the  wharfage  charges  are  claimed  by  the  plaintiff  on 
hia  own  ^  platform  or  wharf  located  on  lot  thirty-five  (35), 
and  transported  a  part  of  them  across  Baylen  street  to  a 
storage  lot  across  the  street,  and  part  of  them  he  hauled 
up  Baylen  street  into  the  city. 

The  contention  of  the  plaintiff  below  is  that  the  whole 
extension  of  said  Baylen  street  from  its  original  terminus 
at  Main  street  clear  out  to  the  end  of  its  present  terminus  at 
deep  water  is  still  the  wharf  of  plaintiff,  and  that  it  is  en- 
titled to  wharfage  upon  all  goods  landed  upon  said  extension 
from  the  water  at  any  point  south  of  Main  street. 

This  contention  we  cannot  sustain.  The  rule  of  law  is 
well  settled  that  a  public  street  leading  to  navigable  waters 
will  keep  even  pace  with  the  extension  of  the  land,  whether 
the  change  in  the  land  be  due  to  natural  causes  or  to  the  vol- 
untary act  of  the  owner  of  the  land :  Mark  v.  Village  of  West 
Troy,  151  N.  Y.  453,  45  N.  E.  842 ;  Dana  v.  Graddock,  66  N. 
H.  593,  32  Atl.  757;  Hoboken  Land  etc.  Co.  v.  Mayor,  36 
N.  J.  L.  540 ;  People  v.  Lambier,  5  Denio,  9,  47  Am.  Dec.  273 ; 
Mayor  of  Jersey  City  v.  Morris  Canal  etc.  Co.,  12  N.  J.  Eq. 
547 ;  Newark  Lime  etc.  Co.  v.  Mayor  of  Newark,  15  N.  J.  Eq. 
64;  Qovld  on  Waters,  3d  ed.,  sec.  157. 

It  appears  from  the  proofs  that  the  defendant  below  is  the 
lessee  of  the  owner  of  lot  thirty-five  (35)  upon  which  his 
building  and  platform  or  wharf  is  located,  and  that  this  build- 
ing and  lot  abuts  upon  the  present  shore  line  of  the  east  side 
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of  Baylen  street  as  the  same  has  been  extended  oni  bj  tk 
process  of  artificial  filling. 

The  goods  for  which  the  wharfage  is  daimed  w»e  not 
landed  from  the  vessela  on  any  part  of  the  plaintiff's  whail 
bat  were  landed  from  such  vessels  directly  on  the  premises  of 
the  defendant  on  said  lot  number  thir^-fiTe  ^^  (35),  asd 
from  there  were  hauled  in  wheeled  vehicles  across  Baykn 
street  as  extended  to  a  storage  lot  on  the  opposite  side  of  tk 
street  and  up  Baylen  street  into  the  city.  Under  thae  cir- 
cumstances the  plaintiff  below  had  no  right  in  law  to  a  re- 
covery of  wharfage  chaises  on  such  goods. 

We  do  not  mean  to  be  understood  in  what  has  been  sud 
as  holding  that  the  plaintiff  has  no  right  to  collect  wharbge 
upon  goods  landed  upon  any  part  of  Baylen  street  that  te 
been  filled  in  and  made  solid  ground  simply  f rtHn  the  fset 
of  its  having  been  so  converted  into  solid  ground,  since  the 
plaintiff  is  entitled  to  such  wharfage  upon  all  goods  landed 
directly  from  vessels  upon  such  street  as  extended  at  any 
point  thereon  that  comes  in  direct  contact  with  public  nivi- 
gable  water,  whether  it  be  at  the  southern  end  of  such  street 
as  extended  into  the  water  or  on  the  sides  thereof  that  are 
washed  by  pubUc  navigable  waters,  and  whether  such  exten- 
sion of  the  street  be  temi>orary  wooden  piling  or  pezmaneotly 
constructed  of  earth  and  stone;  but  under  the  facts  of  this 
case  we  do  hold  that  when  the  shore  line  of  such  public  stnet 
has  been  extended  out  by  natural  causes  or  artificially  soeh 
public  street  keeps  even  pace  with  such  extension  of  the  shoif 
line,  and  that  when  such  extension  reaches  privately  owned 
abutting  property,  the  owner  of  such  abutting  property  htf 
the  right  to  the  full  and  free  use  of  such  extended  street  to 
and  from  his  abutting  property,  and  that  wh«Q  such  abutting 
owner  lands  goods  from  water  craft  directly  upon  his  ovb 
abutting  property,  he  has  the  right  to  transport  such  goods 
across  or  along  such  extension  of  the  street  withoat  the  pay- 
ment  of  wharfage  charges. 

The  judgment  of  the  court  below  is  hereby  reversed  at  tk 
cost  of  the  defendant  in  error. 

70  ^Ji  concur,  except  ParkhiU,  J.,  absent  on  account  ot 
illness. 


An  Basement  Oranted  to  a  City  Over  Land  Abutting  cm  a  NoKiftMt 
Lake  for  a  public  street  which  terminates  on  the  lake  attadM  to 
accretions  apportioned  to  the  land:  Hathaway  v.  KUwaiikeay  ISa  Wa 
249,  122  Am.  St.  Bep.  975. 
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STRINGFELLOW  v.  COONS. 

[57  Fla.  158,  49  Soutk  1019.] 

MEOHAKIC'S  LIEN— Snbcontractors,  Bights  of,  Kotwlthstand- 
lug  Kotica  from  the  Owners. — ^In  a  suit  by  subcontraetors  to  enforce 
a  meebanie'a  lien  the  court  properly  refused  the  following  instruction 
t4>  the  jury:  ''The  court  charges  yon  that  if  you  find  from  the  evi- 
denee  or  the  admissions  in  the  plaintiff's  declaration  that  the  defend- 
ant Stringfellow  promptly  upon  receipt  of  notice  of  plaintiffs  of  their 
inteation  to  hold  a  lien  upon  his  house,  he  notified  them  in  writing  in 
reply  thereto  that  they  were  not  to  hold  his  property  for  any  service 
or  material  performed  for  the  contractors,  and  that  he  would  in  ao 
wise  be  responsible  to  plaintiffs,  but  that  they  must  look  to  the  con- 
tractors, and  that  thereafter  his  dealings  with  plaintiffs  did  not  alter 
Ills  dealings  as  expressed  in  this  reply,  then  you  cannot  find  for  the 
plaintiffs,  as  there  was  no  privity  between  them  and  the  defendant 
Stringfellow."     (p.  1093.) 

MBCHAKIOH  ZiIEK— SnbcontraetorB,  Extent  of  Ownei's  liia- 
liillty  to. — ^In  a  suit  bj  subcontractors  to  enforce  a  mechanic's  lien, 
the  extent  of  the  liability  of  the  owner  of  the  property  and  of  the 
lien  in  favor  of  the  plaintiffs  is  in  no  way  limited  or  affected  by  the 
state  of  the  accounts  between  the  owner  and  the  contractors  at  the 
time  of  the  abandonment  of  the  contract  by  the  contractors,  but  de- 
pends upon  the  amount  due  by  the  owner  to  the  contractors  at  the 
time  of  the  service  of  the  cautionary  notice  upon  the  owner,  and  the 
amount  due  the  subcontractors  for  labor  performed  and  materials 
furnished,  but  not  to  a  greater  extent  than  the  amount  of  the  original 
contract.  The  owner  may  not  defeat  the  right  of  subcontractors  to 
recover  by  merely  showing  that  he  has  settled  in  full  with  the  con- 
tractors,    (p.  1094.) 

MECHANICS'  LIENS — ^Waiver  of  by  Subcontractors  Taking 
Kotes  of  the  Original  Contractors.— Subcontractor4  do  not  waive  or 
forfeit  their  right  to  a  mechanic's  lien  by  taking  the  promissory  note 
of  the  contractors  for  what  was  due  them,  unless  the  parties  agreed 
that  the  note  should  have  the  effect  of  extinguishing  the  lien,  or  such 
was  their  intention,     (p.  1094.) 

MECHANICS'  XJENS — Subcontractors,  Remedies  of.— Under 
the  provisions  of  section  2213  of  the  General  Statutes,  subcontractors 
may  resort  to  the  remedy  prescribed  by  subsection  3  of  section  2212 
of  the  same  statutes,  and  enforce  the  mechanic's  lien  by  au  ordinary 
suit  at  law  and  the  levy  of  the  execution  obtained  therein  on  the 
property  on  which  the  lien  is  held;  the  contractor  or  the  person  for 
whom  the  labor  was  performed  or  the  materials  furnished  must  be 
made  a  party  defendant;  the  judgment  may  provide  for  the  recovery 
from  the  contractor  the  amount  due  by  him,  and  from  the  owner 
the  amount  due  by  him  to  the  contractor  at  the  time  of  the  service 
of  the  written  cautionary  notice  provided  for  by  section  2211,  as  well 
as  decree  and  enforce  the  lien  against  the  property  of  such  owner  for 
such  amount,     (p.  1095.) 

APPEAL  AND  EBBOB — ^Bills  of  Exceptions,  Necessity  for  on 
the  Refusal  of  a  Motion  to  File  Demurrers  and  Original  Pleas. — If  a 
review  of  the  refusal  of  the  court  to  permit  the  defendant  to  file  a 
demurrer  and  additional  pleas  is  desired,  these  papers  should  be  evi- 
denced to  the  appellate  court  in  a  bill  of  exceptions,     (pp.  1095,  1096.) 

APPEAL  AND  EBBOB — Charge  of  the  Court  Involving  Two 
Propositions  of  Law,  How  must  be  Excepted  to. — Where  the  charge  of 
the  court  embraces  two  or  more  distinct  propositions  of  law  and  was 
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excepted  to  ai  a  whole,  toeli  exeeptiona  nmat  fall  if  one  propositka 
is  eorreet. 

MEOHAinOS'  LIENS— UabiUty  to  Subcontxaeton,  Kotvtt- 
standing  Payment  to  Oontracton. — Although  the  owner  maj  hare  piid 
the  contraeton  all  that  waa  due  them  under  their  contract  to  fomUi 
materials  and  perform  the  work  for  the  erection  for  him  of  a  eertsii 
dwelling-house,  still  he  would  be  liable  for  anj  amount  doe  the  wah^ 
contractors  on  their  contract  to  the  extent  of  the  amount  unpaid  bj 
him  to  the  contractors  at  the  time  of  the  service  on  him  of  the  eas- 
tionary  notice  provided  for  by  section  2211  of  the  General  Statato. 
fp.  1095.) 

APPEAL  ANB  EBSOBr-Bacozd  Fafling  to  Disdoaa  Whsttsr 
the  Master's  Bnlinga  were  Ettocb. — ^The  appellate  court  ia  nuable  to 
determine  whether  the  trial  court  erred  in  exdadini^  certain  papcn 
not  set  out  in  the  bill  of  exceptions,     (p.  1096.) 

MEOHANIcrS  LIEN— Snbeontracton'  BIgbts  After  Ike  Ahsa- 
denment  of  the  Oontraet  by  the  Original  OontractoxB. — ^In  a  sait  ¥7 
subcontractors  to  enforce  a  mechanic's  lien,  if  they  wene  otherwxK 
entitled  to  recover,  they  would  not  be  limited  in  each  reeinrezy  to  thi 
amount  due  them  at  the  time  of  the  abandonment  of  the  eentxaet  hf 
the  contractors,  but  they  may  recover  the  amount  dne  theas  for  mA 
done  and  materiala  furnished  while  the  surety  company  iff'^t*™^  to 
perform  the  contract  for  the  contractors,     (p.  1097.) 

(Syllabi  by  the  court.) 

We  are  uirable  to  find  anything  in  the  opinion  eorrcapcnd- 
ing  to  the  sixth  syllabus. 

A.  H.  King,  for  the  plaintiff  in  error. 
C.  B.  Peeler,  for  the  defendants  in  error. 

^^  PARKHILL,  J.  On  the  seventh  day  of  July,  190t 
the  plaintiff  in  error,  B.  L.  Stringfellow,  entered  into  a  writ- 
ten agreement  with  Jones  and  Bell  whereby  they  were  to 
provide  all  materials  and  perform  all  the  work  for  tlie  €^e^ 
tion  and  completion  for  him  of  a  brick  veneered  dweUisr- 
house  on  a  certain  described  lot  of  ground  in  the  city  of  Jack- 
sonville, Florida. 

On  the  ninth  day  of  July,  1906,  Jones  and  Bell  entered  into 
a  contract  with  the  defendants  in  error  Coons  and  Golder. 
whereby  the  latter  firm  agreed  to  furnish  all  the  Ialx»'  and 
material  to  do  and  complete  the  plumbing,  gas-fitting;  h^^ 
ing,  roofing  and  metal  work  of  the  said  Stringfellow's  dweD- 
ing  for  the  sum  of  $2,500,  ^^^  eighty  per  cent  to  be  p«id  as 
the  work  progressed  and  the  balance  when  the  work  was  eoBk- 
pleted. 

On  the  twenty-fourth  day  of  July,  1906,  Coons  and  Golder 
delivered  to  B.  L.  Stringf ellow  a  notice  in  words  and  figurs 
as  follows: 
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"July  24,  1906. 
''R.  L.  Stringfellow,  Esq.,  City. 

''Dear  Sir:  We  are  famishing  the  labor  and  material  for 
the  plumbing,  gas-fitting,  heating,  roofing  and  metal  work 
of  your  new  residence,  on  Riverside  Ave.  to  Messrs.  Jones  and 
Bell,  general  contractors,  please  accept  this  notice  to  cover 
requirements  of  an  act  of  the  Legislature  regarding  liens,  our 
contract  is  for  two  thousand  five  hundred  dollars,  $2,500.00. 

**  Yours  truly, 

''COONS  &  GK)LDER." 

After  the  service  of  this  notice  Mr.  Stringfellow  made  pay- 
ments to  Jones  and  Bell  under  their  contract  as  follows:  In 
August,  1906,  $1,200 ;  in  September,  $1,600 ;  in  October,  $1,000 ; 
in  November,  $1,600;  in  December,  $775,  and  in  January, 
1907,  $700— making  a  total  of  $6,875. 

Coons  and  Oolder  received  on  account  of  their  contract 
$1,532.33.  In  addition  to  this  amount  Jones  and  Bell  gave 
them  a  thirty  day  note  for  $243,  for  which  they  were  credited 
on  Coons  and  Golder's  books,  but  the  note  not  being  paid  at 
maturity,  the  entry  of  credit  therefor  on  the  books  was  erased 
and  the  note  was  returned  to  Jones  and  Bell,  and  destroyed 
by  them  after  the  lapse  of  several  months  and  before  the  trial 
of  this  case.  Mr.  Stringfellow  refusing  to  pay  the  balance 
of  $967.67  *•*  claimed  by  Coons  and  Golder,  they  entered 
suit  against  him  and  Jones  and  Bell. 

The  declaration  was  filed  in  the  circuit  court  for  Duval 
county  on  the  fifth  day  of  August,  1907.  On  the  ninth  day 
of  October,  1907,  a  judgment  by  default  was  entered  against 
all  the  defendants  for  failure  to  plead  or  demur.  On  the 
twenty-fifth  day  of  November,  1907,  the  default  was  vacated 
as  to  Stringfellow  and  he  was  required  to  plead  instanter. 
This  he  did  by  pleading  that  he  never  was  indebted  and  he 
did  not  promise  as  alleged.  Issue  was  joined  on  these  pleas. 
On  the  seventh  day  of  February,  1908,  the  court  denied  a 
motion  made  by  the  defendant  Stringfellow  to  dismiss  this 
suit,  and  on  the  twenty-fifth  day  of  May  following  the  court 
denied  the  same  defendant  leave  to  file  a  demurrer  to  the 
declaration  and  additional  pleas.  On  the  last-mentioned  date 
a  trial  was  had,  the  jury  rendering  a  verdict  in  favor  of  the 
plaintiffs  for  $900,  and  a  final  judgment  was  entered  in  words 
and  figures  as  follows : 

''It  is  therefore  considered  by  the  court  that  the  said  plain- 
fciflEs,  James  Coons  and  E.  G.  (bolder,  copartner  doing  busi- 
Dess  under  firm  name  and  style  of  Coons  and  Golder,  do  have 
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and  reooTer  of  and  from  the  defendants  J.  Ij.  Jones  and 
W.  O.  8.  Bell,  eopartnera  doing  bnsineflB  under  firm  name  and 
style  of  Jones  and  Bell,  and  B.  L.  Stringfellow,  the  sum  of 
nine  hundred  ($900)  dollars  for  their  damages  sustained. 
It  is  further  ordered  by  the  court  that  said  plaintiflEi  do  hare 
and  recover  of  and  from  the  said  defendants  an  additional 
sum  of  ten  per  eent  of  the  sum  of  nine  himdred  doUais,  to 
wit:  Ninety  dollars,  which  sum  of  $90  is  allowed  said  plain- 
tiffs by  the  court  as  and  for  attome3rs'  fee,  aggregating  the 
sum  of  $990  to  be  recovered  by  said  plaintiflEs  from  said  de- 
fendants besides  their  costs  herein  expended  and  taxed  at 
$25.37,  for  which  let  execution  issue." 

^^  A  motion  in  arrest  of  judgment  was  denied,  a  motion 
for  a  new  trial  was  overruled,  and  the  defendant  sued  out  a 
writ  of  error  returnable  to  the  present  term  of  this  court 
A  fuller  statement  of  the  pleadings  and  other  pertinent  facts 
will  be  given  in  the  opinion. 

There  are  twenty-one  assignments  of  error,  the  first,  aeeond, 
fourth  and  dghth  being  expressly  abandoned. 

Passing  by  other  assignments  of  error  to  consider  theoi 
more  advantageously  later  on,  we  will  direct  our  attention 
now  to  the  twelfth  assignment,  which  is  based  upon  the  re- 
fusal of  the  court  to  charge  the  jury  as  follows : 

''1.  The  court  charges  you  that  if  you  find  from  the  eri- 
dence  or  admissions  in  the  plaintiffs'  declaration  that  the 
defendant  Stringfellow  promptly  up<Hi  receipt  of  notice  of 
plaintiffs  of  their  intention  to  hold  a  lien  upon  his  house,  he 
notified  them  in  writing  in  reply  thereto  that  they  were  not 
to  hold  his  property  for  any  service  or  material  performed 
for  the  contractors,  and  that  he  would  in  no  wise  be  respons- 
ible to  plaintiffs,  but  that  they  must  look  to  the  eontraeton 
and  that  thereafter  his  dealings  with  plaintiffs  did  not  alter 
his  dealings  as  expreased  in  tliis  reply,  then  you  cannot  find 
for  the  plaintiffs,  as  there  was  no  privity  between  them  and 
the  defendant  Stringfellow.'' 

This  instruction  was  properly  refused.  Under  the  provi- 
sions of  section  2211  of  the  General  Statutes  of  1906,  any 
person  not  in  privity  with  the  owner  of  land,  who  is  about 
to  furnish  materials  or  perform  ^^^  labor  by  himself,  or 
others,  under  a  contract  with  the  contractor  for  the  erection 
of  a  house  upon  the  land,  may  deliver  to  the  owner  or  his 
agent  a  written  cautionary  notice  that  he  will  do  eertain 
work,  or  will  furnish  certain  material,  or  both;  and  a  hca 
exists  upon  such  owner's  land  from  the  time  of  the  service 


.i 


Jan.  1909.]  Strinofellow  v.  Coons.  1093 

of  fhe  notice  for  the  amount  nnpaid  on  the  contraet  of  and 
by  the  owner  to  the  contractor  or  the  person  for  whom  the 
work  was  done  or  the  material  furnished.  Such  service  also 
creates  a  personal  liability  against  the  owner  of  the  property 
in  favor  of  the  lienor  giving  such  notice  for  the  amount  due 
him  as  aforesaid,  but  not  to  a  greater  extent  than  the  amount 
of  such  original  contract :  McDonald  v.  Erwin,  53  Fla.  1079, 
43  South.  872;  MuUikin  v.  Harrison,  53  Fla.  255,  44  South. 
426. 

The  charge  requested  by  the  defendant  flies  in  the  very 
teeth  of  the  statute.  The  lien  afforded  by  the  statute  may 
not  be  suspended  by  the  declaration  of  the  owner  that  the 
plaintiffs  are  not  to  hold  his  property  for  services  rendered 
or  material  furnished  for  the  contractors,  and  that  th^  must 
look  to  the  contractors. 

The  thirteenth  and  fourteenth  assignments  of  error  may  be 
considered  together.  They  complain  of  the  refusal  of  the 
eourt  to  give  the  following  instructions,  as  requested  by  the 
defendant:  ''2.  If  you  find  from  the  evidence  that  the  con- 
tractors Jones  and  Bell  failed  in  the  performance  of  the  con- 
traet, permitted  a  breach  thereof  so  as  to  release  Stringfel- 
low  from  his  performance  to  them  thereunder,  and  that  at 
such  time  Stringfellow  paid  for  all  work  performed  by  said 
contractors,  and  by  plaintiffs,  and  that  plaintiffs  had  knowl- 
edge thereof,  and  that  thereafter  Stringfellow  had  no  con- 
nection with  plaintiffs  in  a  business  way,  then  you  should 
find  for  the  defendant  Stringfellow.  8.  The  court  eharges 
you  that,  unless  it  has  been  proven  that  there  is  some  amount 
or  ^^^  sum  due  from  Stringfellow  to  Jones  and  Bell  at  the 
time  of  their  abandonment  of  the  contract  by  Jones  and  Bell, 
and  further,  that  after  that  time  the  plaintiffs  did  work  on 
the  building  for  Stringfellow,  you  must  find  for  the  defend- 
ant Stringfellow." 

It  is  sufficient  to  say  that  the  second  instruction  was  prop- 
erly refused,  because  it  did  not  require  the  evidence  to  show 
that  Stringfellow  not  only  paid  for  all  work  performed  by 
the  plaintiffs,  but  also  that  the  plaintiffs  themselves  received 
what  was  due  them. 

The  extent  of  the  liability  of  the  defendant  and  of  the  lien 
in  favor  of  the  plaintiffs  is  in  no  way  limited  or  affected  by 
the  state  of  accounts  between  the  owner  and  the  contractors 
at  the  time  mentioned,  but  rather  depends  upon  the  amount 
due  by  the  owner  to  the  contractors  at  the  time  of  the  service 
of  the  cautionary  notice  upon  the  owner  Stringfellow  and  the 
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amount  due  the  phtintiffs  for  labor  performed  and  matoials 
furnished,  but  not  to  a  ^eater  extent  than  the  amount  of  tbe 
ori^nal  contract.  The  defendant  may  not  defeat  the  plain- 
tiffs' right  to  recover  by  merely  showing  that  he  has  Kttkd 
full  with  the  contractors.  Without  saying  more,  we  think  tiv 
court  committed  no  error  in  refusing  to  ^ve  these  instroe- 
tions,  and  what  we  have  said  disposes  of  the  fifteenth,  seY»- 
teenth  and  eighteenth  assignments,  also,  which  have  been  lab- 
mitted  upon  the  argument  made  in  support  of  the  fourteesth 
assignment. 

The  sixteenth  assignment  of  error  is  based  on  the  eoart's 
refusal  to  charge  the  jury  as  follows:  "The  court  charges ymi 
that,  under  the  evidence,  the  note  given  by  Jones  and  Bell  for 
$240  was  accepted  by  them  as  a  credit  on  account  of  thdr 
contract,  that  this  would  destroy  any  claim  of  lien  for  ser- 
vices rendered  this  amount,  and  if  you  should  find  for  tk 
plaintiffs,  your  verdict  will  be  reduced  by  this  amount" 

199  iff^  Jq  j^qi  think,  in  view  of  the  evidence  on  this  poixit 
the  court  could  assume  that  the  note  was  accepted  by  tk 
plaintiffs  as  a  credit  on  account  of  their  contract.  The  evi- 
dence for  the  plaintiffs  tended  to  prove  that  the  oontraeton 
Jones  and  Bell,  gave  the  plaintiffs  their  thirty  day  promis- 
sory note  for  $243.  This  note  was  not  paid.  At  the  time 
it  was  given  the  plaintiffs  gave  Jones  and  Bell  credit  for  t^ 
amount  on  their  books,  but  when  the  note  was  not  paid  at 
maturity,  the  credit  entry  was  erased,  and,  after  holding  tbe 
note  for  nearly  a  year,  the  plaintiffs  returned  it  te  Jones  and 
Bell  and  it  was  destroyed  before  the  trial  of  this  case.  Mr. 
Coons  testified  that  the  total  amount  of  money  paid  the  plsB- 
tiffis  on  their  contract  was  $1,532.33,  and  that  this  sum  did 
not  include  the  note  for  $243.  It  was  made  to  appear  that 
the  plaintiffs  surrendered  the  note  and  it  was  not  enfone- 
able  against  the  makers:  27  Gyc.  271.  The  fact  that  tlte 
plaintiffs  upon  receiving  the  promissory  note  credited  the 
amount  upon  their  books  does  not  conclusively  establish  that 
the  note  was  taken  in  payment  so  as  to  defeat  the  iien:  27 
Cyc.  272.  The  plaintiffs  did  not  waive  or  forfeit  their  lifht 
to  a  lien  by  taking  the  promissory  note  of  the  contractors  lor 
what  was  due  them,  unless  the  parties  agreed  that  the  note 
should  have  the  effect  of  extinguishing  the  lien  or  such  was 
their  intention :  27  Cyc.  267,  272 ;  20  Am.  &  Eng.  Bmej,  of 
Law,  2d  ed.,  498.  In  view  of  the  state  of  the  evidence  on  ths 
point,  we  think  the  court  was  justified  in  refusing  to  give  the 
instruction  a9  it  was  requested  by  the  defendant.    The  effect 
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>f  the  plaintiff's  action  with  reference  to  the  note  was  a  qnes- 
;ion  for  the  jury. 

The  nineteenth  assignment  of  error  is  based  on  the  general 
sharge  of  the  court.  It  embraces  two  or  more  distinct  propo- 
rtions of  law,  and  was  excepted  to  as  a  whole.  Such  an  ex- 
ception must  fall,  for  the  charge  contains  ^^'^  one  correct 
proposition.  From  the  views  already  expressed  by  us,  how- 
ever, it  follows  that  the  court  committed  no  error  in  its  gen- 
eral charge. 

The  twentieth  assignment  of  error  is  based  on  the  court's 
refusal  to  dismiss  this  cause  or  to  arrest  the  judgment.  Un- 
der this  assignment  is  presented  the  proposition  that  the  court 
was  without  jurisdiction,  because  this  action  was  brought 
under  subsection  4  of  section  2212  of  the  General  Statutes, 
Ln  defiance  of  section  2213  of  the  same  statutes,  and  there- 
fore the  declaration  fails  to  state  a  cause  of  action. 

Under  the  provisions  of  section  2213,  the  plaintiffs  may 
resort  to  the  remedy  prescribed  by  subsection  3  of  section 
2212  and  enforce  their  lien  by  an  ordinary  suit  at  law  and 
the  levy  of  the  execution  obtained  therein  on  the  property 
on  which  the  lien  is  held;  the  contractor  or  the  person  for 
whom  the  labor  was  performed  or  the  materials  furnished 
must  be  made  a  party  defendant;  the  judgment  may  provide 
for  ther  recovery  from  the  contractor  the  amount  due  by  him, 
and  from  the  owner  the  amount  due  by  him  to  the  contrac- 
tor at  the  time  of  the  service  of  the  written  cautionary  notice 
provided  for  by  section  2211,  as  well  as  decree  and  enforce 
the  lien  against  the  property  of  such  owner  for  such  amount. 

The  allegations  of  the  second  count  of  the  declaration  fall 
clearly  within  these  provisions  of  the  statute  regulating  the 
remedy  in  a  case  of  this  kind,  and  are  good  against  a  gen- 
eral demurrer.  The  declaration  contains  one  good  count — 
the  court  had  jurisdiction  of  the  subject  matter  and  of  the 
parties.  The  motions  to  dismiss  and  to  arrest  the  judgment 
were  properly  overruled. 

The  tenth  and  eleventh  assignments  of  error  are  predi- 
cated upon  the  court's  refusal  to  permit  the  defendant  to  file 
a  demurrer  and  additional  pleas.  These  papers  are  not  evi- 
denced to  us  in  a  bill  of  exceptions.  As  they  *^  were  not 
properly  filed,  they  are  not  a  part  of  the  record  proper.  They 
should  have  been  brought  here  in  the  bill  of  exceptions,  if  a 
view  of  the  ruling  of  the  court  rejecting  them  is  desired: 
Muller  V.  Ocala  Foundry  &  Machine  Works,  49  Fla.  189,  38 
South.  64. 
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The  Mfentli  Mwigninent  of  error  is:  The  eourt  erred  in  sut- 
taining  plaintiff's  objection  to  the  following  qnestioii  pro- 
pounded  to  B.  L.  Stringfellow,  defendant,  a  witnes  m  hs 
own  behalf:  '*Do  you  owe  Messrs.  Jones  and  Bell  or  anycme 
anything  on  that  oontraett"  The  question  appears  in  tiie 
bill  of  exceptions  as  follows:  ''Do  you  now  owe  Messrs.  Jones 
and  Bell  or  anyone  an3rthing  on  that  contract  f"  The  differ- 
ence in  the  form  of  the  question  is  so  light  as  not  to  be  of 
much  importance.  The  court  did  not  err  in  its  ruling  on  the 
objection  to  this  question.  Under  our  view  of  the  law,  it  was 
immaterial  whether  the  defendant  owed  Jones  and  Bell  on 
their  contract.  We  suppose  the  question  has  reference  to  the 
contract  between  the  defendant  and  Jones  and  BelL  Ev^ 
though  the  defendant  did  not  owe  Jones  and  Bell  anything, 
even  though  the  defendant  had  paid  Jones  and  Bell  all  that 
was  due  them  under  their  contract,  still  he  would  be  liable 
for  any  amount  due  the  plaintiffs,  on  thdr  oontraet  to  the  ex- 
tent of  the  amount  unpaid  on  the  contract  l^  him  to  the  con- 
tractors Jones  and  Bell  at  the  time  of  the  service  of  the  cau- 
tionary notice. 

The  third,  fifth  and  sixth  assignments  may  be  considered 
together.  One  of  them  relates  to  the  propriety  of  the  exclu- 
sion of  a  question  propounded  l^  the  defendant  to  the  wit- 
ness Rutledge  Hohnes,  as  to  the  value  of  the  work  done  and 
material  furnished  by  Coons  and  Qolder  up  to  the  time  of  the 
abandonment  of  the  oontraet  by  Jones  and  BelL  Another 
assignment  relates  to  the  courts  sustaining  plaintiff's  objee- 
tion  to  the  introduction  in  evidence  of  a  letter  from  C.  IL 
Lowe,  the  agent  of  ^^  bond  company,  to  Butledge*  Holmes, 
supervising  architect,  and  a  paper  which  the  witness  Hcdraes 
said  was  a  contract  he  received  from  Mr.  Lowe;  but  neither 
the  letter  nor  the  other  paper  appears  anywhere  in  th^  Inll 
of  exceptions,  and  this  court  is  unable  to  say  whether  the  trial 
court  erred  in  excluding  them. 

The  evidence  tends  to  show  that  the  contractors,  Jones  and 
Bell,  abandoned  their  contract  in  January  or  February,  1907, 
that  is,  th€|y  could  not  complete  the  work,  and  thereupooi  the 
Le  Bannon  Company,  a  surety  company,  throng  its  r^re- 
sentative,  a  Mr.  Lowe,  assumed  the  c<Hnpletion  of  the  eon- 
tract  for  Jones  and  Bdl  in  their  name.  Mr.  Bell  became  the 
general  foreman  for  Mr.  Lowe,  and  signed  the  architects  eer- 
tifieate  so  that  Mr.  Lowe  could  collect  payments  due  undst 
the  contract  from  the  defendant.  The  arehitaet,  Batledge 
Hohnes,  testified:  ''I  started  to  issue  certificates  in  Jannaiy 
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For  work  done  and  materials  furnished.  I  have  stub  which 
allows  that  I  issued  a  certificate  dated  April  10th;  the  pay- 
ments were  made  to  Jones  and  Bell.  I  know  because  I  hare 
seen  Mr.  Lowe's  indorsement  as  agent,  he  having  received 
tlie  money  from  Mr.  Stringfellow.  Mr.  Lowe  was  agent  of 
the  bond  company." 

If  the  plaintiffs  were  otherwise  entitled  to  recover,  they 
would  not  be  limited  in  such  recovery  to  the  amount  due  them 
at  the  time  of  the  abandonment  of  the  contract  by  Jones  and 
Hell,  but  could  recover  the  amount  due  them  for  work  done 
and  material  furnished  after  the  Le  Bannon  Company  con- 
tinued to  perform  the  contract  for  Jones  and  Bell.  When 
the  surety  undertook  to  complete  the  contract,  it  took  the 
place  of  the  contractor:  Harley  v.  Mapes  Reieves  Const.  Co., 
33  Misc.  Bep.  626,  68  N.  Y.  Supp.  191 ;  20  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  468. 

The  twenty-first  assignment  of  error  is  based  upon  ^'^^  the 
overruling  of  the  motion  for  a  new  trial.  The  subject  mat* 
ter  of  this  motion  has  been  considered  and  discussed* 

Finding  no  error,  the  judgment  is  affirmed. 

Per  CURIAM.  Mr.  Justice  Parkhill  being  absent  on  ac- 
count of  illness,, the  foregoing  opinion  prepared  by  him  is 
concurred  in  as  the  opinion  of  the  court,  and  the  judgment 
is  af&rmed.  • 


Meehanicf^  Liens, — The  Fad  that  a  Subconirqctar  Accepts  a  Note  from 
the  Main  Contractor  for  the  amount  of  his  claim  does  not  affect  his 
right  to  enforce  his  mechanic's  lien  against  the  property:  Mivelaz  v. 
Johnaon,  124  K7.  251,  124  Am.  St.  Bep.  398.  Aa^a  general  principle, 
the  taking  of  the  notes  of  the  contractors  for  the  amount  due  for 
material  does  not  of  itself  effect  a  relinqnishment  of  the  right  to  file 
a  lien.  Nothing  less  than  an  agreement  of  the  parties  that  it  shall 
do  so  has  the  effect  of  waiving  the  risht  to  file  the  lien:  American 
Car  etc  Co.  ▼.  Alexandria  Water  Co.,  221  Pa.  529,  128  Am.  St.  Bep* 
740. 

Ae  to  Whether  a  Subcontractor  may  Lose  Eie  ^ighi  to  a  Mechanitfe 
Lien  through  the  acts  of  the  principal  contractor,  see  Jarvis  v.  State 
Bank,  22  Colo.  399,  55  Am.  St.  Bep.  129;  Berger  y.  Tumblad,  98  Minn. 
163,  116  Am.  St.  Bep.  853.  The  equities  of  subcontractors  are  de- 
rived from  their  relation  to  the  original  contractor,  and  are  not  sa- 
perior  to  his,  so  that  if  he  is  not  entitled  to  a  lien  on  ja  public 
bnilding,  they  are  not:  National  Fireproofing  Co.  t.  Hantington,  81 
Oona.  632,  129  Am.  St.  Bep.  228. 
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SOUTHERN  HOME  INSUBANCB  COMPANT  ▼,  FAULK- 
NER. 

[57  Fla.  194,  49  South.  542.] 

ZM8USAN0B,  Ii088»  Keceisanr  for  Fiziiig  Amoant  at  \fj  Ai- 

Utrmtion.— Covenants,  in  fire  insurance  policies  for  appraisal  bj  arbi- 
trators of  the  amount  of  the  loss  are  valid  and  binding  upon  the 
parties;  and  when  such  policies  further  provide  that  the  sum  for 
which  the  insurer  is  liable  shall  not  become  paysble  until  sixtj  dajs 
after  an  award  by  such  arbitrators  has  been  received  by  the  in- 
surer, when  an  appraisal  has  been  required,  or  that  no  suit  upon 
the  poliey  shall  be  sustainable  until  after  full  complianee  by  the 
insured  with  all  of  such  requirements,  then  such  arbitration  and 
award  are  conditions  precedent  to  the  right  of  the  insured  to  an 
action  upon  such  policy,  where  the  insurer  has  demanded  aneh  arbi- 
tration and  award,     (pp.  1099,  1100.) 

(S^abus  by  tbe  eourt.) 

Cockrell  &  Ck>ckrell  and  L.  W.  Blanton,  for  the  plaintiff 
in  error. 

H.  J.  McCall,  for  the  defendant  in  error. 

*«*  TAYLOR,  J.  The  defendants  in  error,  as  plaintiffs 
below,  sued  the  plaintiff  in  error,  as  defendant  below,  in  the 
circuit  court  for  Taylor  county  upon  a  fire  insurance  polic}% 
which  policy  was  attached  to  and  made  a  part  of  the  declara- 
tion by  apt  words. 

The  defendant  company  filed  two  pleas,  the  first  of  which 
was  as  follows: 

''The  defendant  by  its  attorney  for  plea  to  the  declaration 
styled  'Action  on  contract,  Damages  $1000,'  says  that  prior 
to  the  institution  of  said  action  and  after  said  fire  there  was 
a  disagreement  as  to  the  amount  ^of  the  loss,  the  same  being 
a  partial  loss,  the  plaintiff  was  duly  informed  thereof  by  the 
defendant,  and  the  defendant  demanded  in  writing  of  the 
plaintiff  an  appraisal,  but  the  plaintiff  did  not  consent  to  any 
appraisal.'* 

Issue  was  joined  on  this  as  well  as  the  other  plea  filed  by 
the  defendant  and  the  trial  was  had  thereon,  resulting  in  a 
verdict  and  judgment  for  the  plaintiffs  below,  to  review  which 
judgment  the  defendant  below  brings  the  case  here  by  writ  of 
error. 

At  the  close  of  all  the  evidence  at  the  trial  the  defendant 
requested  the  coufl  to  instruct  the  jury  affirmatively  **•  to 
find  for  the  defendant,  but  this  the  court  refused  to  do  and 
such  ruling  is  assigned  as  error. 
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This  ruling  was  error.    The  policy  sued  upon  contains  the 
following  provisions  among  others: 

^'This  company  shall  not  be  liable  beyond  the  actual  cash 
value  of  the  property  at  the  time  any  loss  or  damage  occurs, 
and  the  loss  or  damage  shall  be  ascertained  or  estimated  ac- 
cording  to  such  actual  cash  value  with  proper  deduction  for 
depreciation  however  caused  ....  said  ascertainment  or  es- 
timate shall  be  made  by  the  insured  and  this  company,  or,  if 
JLhey  differ,  then  by  appraisers,  as  hereinafter  provided;  and 
the  amount  of  loss  or  damage  having  been  thus  determined, 
the  sum  for  which  this  company  is  liable  pursuant  to  this  pol- 
icy shall  be  payable  sixty  days  after  due  notice,  ascertain- 
ment, estimate  and  satisfactory  proof  of  the  loss  has  been 
received  by  this  company In  the  event  of  disagree- 
ment as  to  the  amount  of  loss  the  same  shall,  as  above  pro- 
vided, be  ascertained  by  two  competent  and  disinterested  ap- 
praisers, the  assured  and  this  company  each  selecting  one> 
and  the  two  so  chosen  shall  first  select  a  competent  and  dis- 
interested umpire;  the  appraisers  together  shall  then  estimate 
and  appraise  the  loss,  stating  separately  sound  value  and 
damage,  and  failing  to  agree,  shall  submit  their  differences 
to  the  umpire;  and  the  award  in  writing  of  any  two  shall 
determine  the  amount  of  such  loss;  ....  the  lo^  shall  not 
become  payable  until  sixty  days  after  the  notice,  ascertain-, 
ment,  estimate,  and  satisfactory  proof  of  the  loss  herein  re- 
quired have  been  received  by  this  company,  including  an 

award  by  appraisers  when  appraisal  has  been  required 

No  suit  or  action  on  this  policy,  for  the  recovery  of  any 
claim,  shall  be  sustainable  in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  insured  with  all  the  foregoing 
requirements." 

*^  In  the  case  of  Hanover  Fire  Ins.  Co.  v.  Lewis,  28  Pla. 
209,  10  South.  297,  it  was  held  that  these  coveniants  for  arbi- 
tration or  appraisal  of  the  extent  of  the  loss  in  fire  insurance 
policies  were  valid  and  binding  on  the  parties  to  such  con- 
tracts. 

In  Chapman  v.  Rockford  Ins.  Co.,  89  Wis.  572,  62  N.  W. 
422,  28  L.  R.  A.  405,  it  is  held  that  an  appraisal  or  award  on 
the  question  of  the  amount  of  loss  or  damage  is  made  a 
condition  precedent  to  suit  upon  a  policy  which  provides  that 
the  loss  shall  not  become  due  and  payable  until  sixty  days 
after  an  award  by  appraisers,  when  an  appraisal  is  required. 
In  Elliott  V.  Royal  Exchange  Assur.  Co.,  L.  R.  2  Ex.  237,  it 
was  held  that  such  covenants  in  policies  were  covenants  to 
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pay  the  Iobb  as  adjusted  in  the  agreed  way,  and  thai  in  the 
absence  of  such  adjustment  the  plaintiff  had  no  cause  of  ae- 
tion.  In  Hamilton  v.  Home  Ins.  Co.  of  N.  Y.,  137  U.  S.  370, 
11  Sop.  Ct.  Bep.  133,  34*  L.  ed.  708,  it  waa  held  that,  if  a 
contract  of  insurance  provides  that  no  action  upon  it  ahaD 
be  maintained  until  after  an  award,  by  arbitrators  is  made  as 
to  the  amount  due  upon  it,  the  award  is  a  condition  preeedest 
to  a  right  of  action  on  the  contract 

To  the  same  effect  are  the  cases  of  Tredwen  v.  Holman,  1 
HurL  &  C.  (Ex.)  72;  CarroU  v.  Girard  Pire  Ins.  Co,,  72  CaL 
297,  13  Pac.  863 ;  Old  Saucelito  Land  &  Drydoek  Co.  ▼.  Con- 
meroial  Union  Assur.  Co.,  66  CaL  253,  5  Pae.  232;  Holmes 
v.  Bichet,  56  Cal.  307,  38  Ant  Bep.  54;  Gauche  y.  Londoo 
&  Lancashire  Ins.  Co.,  4  Woods,  102,  10  Fed.  347. 

Under  these  and  the  great  weight  of  authority,  bofli  ia 
this  country  and  in  England,  such  arbitration  coyenanta  ia 
policies  of  fire  insurance  are  valid  and  binding  upon  the  par- 
ties; and  where  such  policies,  as  does  the  one  here,  provide 
that  the  sum  for  which  the  insurer  is  ^*^  liable  shall  not  be^ 
come  payable  until  sixty  days  after  an  award  by  such  aita- 
trators  has  been  received  by  the  insurer,  when  an  appraisal 
has  been  required,  or  that  no  suit  upon  the  policy  shall  be 
sustainable  until  after  full  compliance  by  the  insured  witk 
all  of  such  requir^nents,  then  such  arbitration  and  award  are 
conditions  precedent  to  the  right  of  the  insured  to  an  aetioa 
upon  such  policy,  where  the  insurer  requires  such  arbitratioB 
and  award. 

It  was  proven  at  the  trial,  without  contradiction,  that  the 
defendant  company  made  prompt  demand  upon  the  plainti£b 
that  the  amount  of  the  losa  should  be  submitted  to  appraisen 
in  compliance  with  the  terms  of  the  policy,  but  the  pl^intiffii 
declined  without  any  valid  reason  to  submit  to  such  artntia- 
tion  as  demanded.  Under  these  circumstances  such  arbitra- 
tion and  award  as  to  the  amount  of  the  loss  waa  a  oonditioa 
precedent  to  the  right  of  the  plaintiffis  to  ynaintain  any  mes&m 
upon  such  policy,  and  under  the  circumstances  they  had  no 
right  to  any  recovery  in  this  suit.  The  court  should  have 
given  the  instruction  as  required,  peremptorily  requiring  the 
jury  to  find  for  the  defendant 

The  judgment  of  the  circuit  court  in  said  cauae  ia 
reversed  at  the  cost  of  the  defendants  in  error. 

Hocker  and  Parkhill,  JJ.,  concur. 

Whitfield,  C.  J.,  and  Shaekleford  and  CockrelU  JJ^ 
in  the  opinion. 
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ArbUrati&n  may,  Perhaps,  he  Made  a  Condition  Precedent  to  a  right 
«f  action  on  a  poliey  of  inanranee,  although  stipnlationa  to  that 
effect  have  been  declared  unenforceable  as  tending  to  oust  the  courts 
of  jurisdiction:  Hartford  Fire  Ins.  Co.  y.  Hon,  66  Neb.  555,  103 
Am.  St.  Bep.  725;  Fisher  y.  Merchants'  Ins.  Co.,  Wi  Me.  486,  85  Am. 
St.  Bep.  428.  But  if  a  stipulation  for  arbitration  is  regarded  aa 
▼alid,  still  the  insurance  company  may,  by  bad. faith,  lose  its  right 
to  rely  on  it:  Western  Assnr.  Co.  ▼.  Hall,  120  Ala.  547,  74  Am.  St. 
Bep.  48;  Stephens  ▼.  Union  Assur.  Soc,  16  Utah,  22,  67  Am.  St.  Bep. 
595;  Brock  v.  Dwelling-house  Ins.  Co.,  102  Mich.  583,  47  Am.  St. 
fiep.  562;  Christianson  y.  Norwich  Union  Fire  Ins.  Co.,  84  Minn. 
526,  87  Am.  St.  Bep.  379.  And  the  insurer,  once  haying  waiyed  the 
right  to  demand  arbitration,  cannot  thereafter  insist  on  an  arbitra- 
tion: Continental  Ins.  Co.  y.  Yallandingham,  116  Ky.  287,  105  Am. 
St.  Bep.  218;  Proyidence- Washington  Ins.  Co.  ▼.  Wolf,  168  Ind.  690, 
120  Am.  St.  Bep.  395. 


J.  I.  KBLLBY  COMPANY  ▼.  POLLOCK  ft  BBRNHEIMBB. 

[57  Fla.  459,  49  South.  934.] 

FBAUDULENT  0ONVEYAK0E&— Intent,  When  Presamed. — 
When  the  legal  effect  of  a  conyeyanee  is  to  hinder  or  dela^  creditors, 
the. intent  inll  be  presumed  regardless  of  the  actual  motiyes  of  the 
parties,     (p.  1104.) 

OOBFOBATIONS,  Transfer  from  Old  to  Kew,  Wheii  Frandn- 
leat^ — ^When  a  new  corporation  is  organized  which  takes  a  conyey- 
anee from  an  existing  corporation  of  all  its  corporate  property,  and 
the  only  consideration  paid  therefor  was  the  issuance  of  shares  of 
eapital  stock  in  such  new  corporation  to  the  indiyidual  stockholders 
and  directors  of  such  old  corporation,  and  an  agreement  to  assume 
certain  mortgage  indebtedness  of  such  old  corporation,  a  bill  filed 
by  creditors  of  such  old  corporation  against  the  new  cor^ration, 
containing  such  allegations,  coupled  with  the  further  allegation  that 
the  yalue  ot  the  property  of  such  old  corporation  so  conyeyed 
"amounted  to  considerably  more  than  the  mortgage  indebtedness  so 
assumed,"  which  seeks  to  subject  such  property  so  conyeyed  to  sale 
for  the  payment  of  the  judgment  indebtedness  of  such  old  corpora- 
tion, is  not  demurrable  for  lack  of  equity,     (pp.  1104,  1105.) 

APPEAL  AND  EBBOB — Conflicting  Evidence. — Where  a  final 
decree  has  been  rendered  in  a  cause,  the  correctness  of  which  is  ques- 
tioned by  an  assignment  of  error  on  the  ground  that  it  is  not  sup- 
ported by  the  eyidence,  an  appellate  court  will  refuse  to  disturb  it 
simply  because  the  eyidence  is  conflicting,     (p.  1105.) 

(Syllabi  by  the  court.) 

W.  W.  Floumoy,  for  the  appellant. 

Daniel  Campbell  &  Son,  for  the  appellees. 

^^  SHACKLEFORD,  J.  This  is  a  suit  in  chancery  insti- 
tnted  by  the  appellees  against  the  appellant,  which  resulted 
in  a  final  decree  in  favor  of  the  appellees,  from  which  the 
appellant  has  entered  its  appeal  to  the  present  term  of  this 
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court.  Very  briefly  stated,  the  appellees  in  their  amended 
bill  allege  that  each  one  of  the  complainants  is  a  jndgmoit 
creditor  of  the  Jemigan  Lumber  Company,  a  corporation,  tbe 
respective  amounts  and  dates  of  ^^^  such  jadgments  beiiif 
set  forth;  that  executions  had  issued  thereon  and  been  re- 
turned nulla  bona,  and  that  such  judgments  still  remain  on- 

satisfied;  that  on  the day  of  July,  1905,  the  Jemigan 

Lumber  Company,  being  the  debtor  of  complainanta,  pio- 
ceeded  by  certain  written  conveyances  to  transfer  and  con- 
vey to  the  appellant,  which  purported  to  be  a  corporation  bat 
which  had  no  corporate  existence  at  that  time,  all  of  the  prop- 
erty owned  by  such  Jemigan  Lumber  Company,  a  detailed 
description  of  which  is  set  forth;  that  the  complainants  ar? 
advised  and  believe,  and  so  charge,  that  the  appellant  vas 
not  incorporated  until  the  twelfth  day  of  Aagost,  1905,  on 
which  day  letters  patent  issued  to  it;  that  the onajority  of  tlie 
shares  of  stock  in  such  appellant  corporation  was  sabseribed 
for  by  individual  stockholders  and  directors  of  the  Jemigan 
Lumber  Company,  who  are  named,  such  shares  having  teen 
paid  for  by  the  conveyance  of  property  of  such  eorporatioB 
to  the  appellant;  that  the  only  consideration  paid  by  the  ap- 
pellant for  the  transfer  and  conveyance  to  it  of  aU  of  the 
property  of  the  Jemigan  Lumber  Company  was  the  issuance 
of  shares  of  stock  in  such  appellant  corporation  to  the  in- 
dividual stockholders  and  directors  of  the  Jernigan  Lumber 
Company ;  that  at  the  time  of  the  conveyance  to  the  appellant 
of  the  property  of  the  Jemigan  Lumber  Company  it  was  the 
understanding  that  the  appellant  would  pay  certain  mortgage 
indebtedness  of  such  Jemigan  Lumber  Company,  but  that  no 
provision  was  made  for  the  payment  of  the  indebtedness  dne 
to  the  complainants,  although  the  complainants  are  advised 
and  believe,  and  so  charge,  that  it  was  the  understanding  of 
the  remaining  stockholders  of  the  Jemigan  Lumber  Company, 
''and  not  only  was  it  the  imderstanding,  but  that  it  was  the 
agreement,  that  all  the  indebtedness  of  the  Jernigan  Lumber 
Company,  including  the  indebtedness  of  your  complainants 
would  be  paid  by"  ^^^  the  appellant;  that  the  indebtedness 
due  to  each  of  tiie  complainants  was  then  in  existence,  and 
some  of  the  complainants  had  reduced  their  claims  to  judg- 
ment ;  that  the  value  of  the  property  owned  by  the  Jemigan 
Lumber  Company  and  so  conveyed  by  it  to  the  appellant 
amounted  to  considerably  more  than  the  mortgaged  indebted- 
ness assumed  by  the  appellant;  that  the  appellant  ''was  not 
an  innocent  purchaser  without  notice  of  the  indebtedness  of 
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the  said  Jemigan  Lumber  Company  and  of  the  fact  that  the 
Jemigan  Lnmber  Company  after  making  this  conveyance  was 
insolvent,  and  had  no  means  with  which  to  pay  its  indebted- 
nesSy  because  the  said  J.  I.  Eelley  Company  is  composed  of 
the  stockholders  and  directors  of  the  said  Jernigan  Lumber 
Company,  and  that  it,  the  said  J.  I.  Eelley  Company,  is  hold- 
ing this,  as  your  complainants  are  advised  and  believe  and 
therefore  aver,  in  trust  for  the  payment  of  your  complain- 
ants' indebtedness  under  the  law,  they  having  received  this 
land  and  personal  property  with  these  obligations  resting 
upon  it,  and  not  only  so,  but  as  your  complainants  are  ad- 
vised and  believe  and  therefore  aver,  it  being  the  express 
understanding  and  agreement  at  the  time  of  the  conveyance 
that  all  the*indebtedness  of  the  Jemigan  Lumber  Company 
should  be  paid  by  the  said  The  J.  I.  Eelley  Company." 

The  prayers  of  the  bill  are  that  the  property  so  conveyed 
by  the  Jernigan  Lumber  Company  to  the  appellant  may  be 
decreed  to  be  liable  for  the  payment  of  the  several  judgments 
of  the  complainants,  and  that  the  same,  or  so  much  thereof 
as  may  be  necessary,  may  be  sold  under  the  direction  of  the 
court  for  such  purpose,  and  for  general  relief. 

To  this  amended  bill  the  appellant  interposed  a  demurrer, 
thereby  questioning  the  equity  of  the  bill,  which  demurrer 
was  overruled  by  the  court,  and  upon  this  ruling  is  based  the 
first  assignment.  This  demurrer  contains  ^®*  seven  grounds, 
but  we  see  no  useful  purpose  to  be  accomplished  by  setting 
them  out  or  discussing  them  in  detail.  The  appellant  cites  1 
Moore  on  Fraudulent  Conveyances,  84,  to  the  following  effect : 
' '  In  order  that  a  conveyance,  transfer,  or  transaction  may  bi* 
attacked  as  being  fraudulent  and  void  as  against  creditors, 
prejudice  to  the  rights  of  creditors  must  result  therefrom, 
even  where  there  is  actual  fraudulent  intent.  A  mere  intent 
to  defraud  not  resulting  in  injury  will  not  render  a  convey- 
ance fraudulent ;  there  must  be  something  done  in  pursuance 
of  the  intention  which  operates  prejudicially  on  the  rights  of 
creditors."  We  do  not  question  this  statement  as  embodying 
a  sound  legal  principle,  but  we  fail  to  see  its  applicability  to 
the  instant  case.  It  is  doubtless  further  true,  as  the  same 
writer  proceeds  to  say:  "The  transfer  by  a  debtor  of  exempt 
property  or  property  of  little  or  no  value,  not  being  preju- 
dicial to  the  rights  of  creditors,  cannot  be  set  aside  as  fraudu- 
lent and  the  property  subjected  by  creditors."  Neither  have 
we  any  fault  to  find  with  the  following  excerpt  from  Dunham 
▼.  Cox,  10  N.  J.  Eq.  437,  64  Am.  Dec.  460,  also  cited  by  the 
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appellant:  ''It  is  not  enough  for  the  bill  to  show  that  ike 
debtor  has  made  a  fraudnlent  disposition  of  snj  particolir 
portion  of  his  property  to  entitle  the  creditor  to  the  aid  of  i 
court  of  equity.  He  must  show  that  such  disposition  emlar- 
rasses  him  in  obtaining  satisfaction  of  his  debt;  for  if  tbe 
debtor  has  other  property  subject  to  the  judgment  and  exeea- 
tion  sufficient  to  satisfy  the  debt,  there  is  no  necessity  for 
the  creditor  to  resort  to  equity."  We  fail  to  see,  howew, 
wherein  this  principle  can  avail  the  appellant.  It  is  clearlj 
and  positively  alleged  in  the  bill  that  the  Jemigan  Lumber 
Company  had  conveyed  all  of  its  property  to  the  appeHant 
so  that  nothing  was  left  out  of  which  the  judgments  of  die 
appellees  could  be  satisfied;  that  a  majority  '^^^^of  the  shares 
of  stock  in  the  appellant  corporation  was  subscribed  for  by 
individual  stockholders  and  directors  of  the  Jemigan  Lim- 
ber Company,  and  therefore  the  appellant  was  not  an  iniio- 
cent  purchaser  for  value ;  that  no  consideration  was  paid  for 
the  property  of  the  Jemigan  Lumber  Company  so  coovesred 
to  the  appellant  save  the  issuance  of  shares  of  stock  in  tbe 
appellant  corporation  to  individual  stockholders  and  direeton 
of  the  Jemigan  Lumber  Company  and  an  agreement  by  tiie 
appellant  to  pay  certain  mortgage  indebtedness  of  such  Jemi- 
gan Lumber  Company;  that  the  value  of  the  property  m 
conveyed  "amounted  to  considerably  more  than  the  seeured 
indebtedness,  i.  e.,  the  mortgages,  the  payment  of  whieh  wis 
provided  for  in  the  conveyance."  It  is  also  further  alleged 
in  the  bill  that  it  was  the  express  understanding  and  agre^ 
ment  at  the  time  of  the  conveyance  that  all  the  indebtednes 
of  the  Jemigan  Lumber  Company,  including  the  indebted- 
ness of  the  appellees,  would  be  paid  by  the  appellant.  Evea 
if  the  contention  of  the  appellant  be  conceded  that  the  all<^a- 
tions  of  the  bill  concerning  the  agreement  by  the  appdlaat 
for  the  payment  of  the  indebtedness  of  the  appellees  are  so 
vaguely,  ambiguously  and  uncertainly  stated  as  not  to  soft- 
ciently  charge  the  appellant,  we  do  not  see  that  the  situatioii 
is  materially  changed  or  that  the  bill  is  rendered  demurrable 
thereby.  As  was  held  in  Logan  v.  Logan,  22  Fla.  561,  1  Am. 
St.  Rep.  212,  "when  the  legal  effect  of  a  conveyance  is  to 
hinder  or  delay  creditors,  the  intent  will  be  presumed  regard- 
less of  the  actual  motives  of  the  parties."  Also  see  the  rea- 
soning and  the  authorities  cited  therein.  As  was  also  hdd 
by  this  court  in  Bloxham  v.  Florida  Cent  &  P.  R.  Co.,  35  Fa. 
625,  17  South.  902:  ^'When  a  new  corporation  is  created  by 
the  consolidation  of  two  or  more  corporations,  and  no  piori- 
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sion  is  made  by  statute  or  by  the  articles  of  incorporation  for 
the  ^^^  payment  of  the  debts  and  liabilities  of  the  constituent 
corporations,  the  new  corporation  assumes  all  the  debts  and 
liabilities  of  the  constituent  companies,  which  follow  as  an 
incident  of  the  consolidation;  and  under  such  circumstances 
such  consolidated  corporation  is  not  an  innocent  purchaser 
for  value  of  the  property  of  its  constituent  companies,  so  as 
to  prevent  the  state  from  subjecting  the  same  to  payment  of 
taxes  thereon."  While  the  point  at  issue  in  this  cited  case 
was  the  enforcement  of  the  state's  lien  for  taxes,  but  the  rea- 
soning in  the  opinion  and  the  authorities  cited  in  support 
thereof  will  be  found  to  be  very  much  in  point  in  the  instant 
«ase.  See  especially  the  excerpts  from  the  opinions  in  Han- 
cock V.  Holbrook,  40  La.  Ann.  53,  3  South.  351,  and  Hiber- 
nia  Ins.  Go.  v.  St.  Louis  &  New  Orleans  Transp.  Co.,  13  Fed. 
516,  4  McCrary,  432.  Also  see  Atlantic  Coast  Line  B.  B.  Co. 
V.  Cone,  53  Fla.  1017,  43  South.  514.  We  would  also  refer 
to  10  Cyc.  286-288,  308,  1266  et  seq.  and  authorities  cited  in 
notes,  and  Jones  on  Insolvent  Corporations,  sees.  194  and  195. 
Also  see  Curran  v.  State,  15  How.  (U.  S.)  304,  14  L.  ed.  705. 
The  contention  of  the  appellant  that  the  bill  is  demurrable 
for  the  reason  that  it  fails  to  allege  that  the  reasonable  value 
of  the  property  conveyed  by  the  Jeraigan  Lumber  Company 
was  greater  than  the  amount  paid  therefor  by  the  appellant 
<;annot  be  sustained.  We  are  of  the  opinion  that  the  allega- 
tion in  the  bill  that  the  valuation  of  such  property  was  con- 
siderably more  than  the  mortgage  indebtedness  of  the  Jerni- 
gan  Lumber  Company  assumed  by  the  appellant,  taken  in 
connection  with  the  other  allegations,  is  su£Scient  to  shield 
the  bill  from  the  attack  made  upon  it  by  the  demurrer. 

Upon  the  overruling  of  the  demurrer,  the  appellant  filed 
an  answer  to  the  bill,  to  which  the  appellees  filed  a  replica- 
tion and  an  order  was  made  referring  the  cause  to  ^^^  a  mas- 
ter to  take  the  testimony  therein.  Upon  the  coming  in  of  his 
report,  which  embraced  a  considerable  amount  of  evidence, 
both  oral  and  documentary,  the  cause  came  on  for  a  final 
hearing  and  a  final  decree  was  rendered  therein  in  favor  of 
the  complainants,  in  accordance  with  the  prayers  of  their  bill. 
Such  decree  was  rendered  on  the  thirteenth  day  of  October, 
1908,  and  on  the  thirtieth  day  of  November,  1908,  the  court 
made  an  order  amending  such  decree.  The  other  assignments 
of  error  question  the  sufficiency  of  the  evidence  to  support 
the  decree.  We  shall  not  undertake  to  give  a  synopsis  of  the 
evidence.    These  assignments  are  but  lightly  urged  before  us, 

Am.  St.  Eep.,  VoL  131—70 


1106  Amsbigan  State  Beportb,  Voll  131.       [Fbridi, 

the  main  argument  of  the  appellant  being  directed  to  the  fint 
assignment  based  upon  the  overruling  of  the  demurrer,  vitk 
which  we  have  already  dealt.  We  have  given  the  evidence 
our  careful  consideration,  and  are  of  the  opinion  that  it 
amply  warranted  the  decree  made.  Finding  no  error  in  the 
record,  it  follows  that  the  decree  must  be  affirmed. 

All  concur  except  Parkhill,  J.,  who  took  no  part  because 
of  i 


If  a  Vohintarf  Conveyance  is  Made  under  eonditioiiB  in  wlii^  it» 
effect  must  be  to  hinder,  delay,  or  defraud  creditors  of  tlie  graator, 
the  inference  follows,  as  a  matter  of  law,  unless  there  is  somethiBf 
else  to  control  it,  that  snch  convejanee  is  invalid  as  against  thesL 
Matthews  y.  Thompson,  186  Mass.  14,  104  Am.  St.  Bep.  550,  and  easa 
cited  in  the  cross-reference  note  thereto.  Or,  as  expressed  in  Cniy 
V.  Earts,  132  Iowa,-  105,  119  Am.  St.  Bep.  549^  a  volnntaiy  cea- 
veyance  which  will  defeat  the  collection  of  an  existing  indebtedneH, 
because  of  the  insolvencj  of  the  grantor,  is  presnnied  to  be  siade 
for  that  purpose. 

The  Efeci  of  the  Coneolidation  of  Corporation*  is  the  sabjeei  of  t 
note  to  Morrison  y.  American  Snuff  Co.,  89  Am.  St.  Rep.  604;  aad 
the  effect  of  a  transfer  bj  a  corporation  of  all  its  property  is  thr 
subject  of  a  note  to  Tanner  ▼.  Lindell  By.  Co.,  103  Ana.  St.  Bsp.  548. 


McGILL  V.  AET  STONE  CONSTRUCTION  COMPANY. 

[57  Fla.  498,  49  South.  539.] 

MAHRTRD  WOMAK,  Charging  in  BQnitgr  for  Building  te- 
proyements  Made  with  Her  Acqnlescenced — Where  the  husband  of  a 
married  woman  enters  into  an  agreement  with  building  eontractes 
for  the  erection,  at  an  agreed  price,  of  a  building  upon  a  lot  that  is 
the  separate  property  of  his  wife,  and  the  wife  has  knowledge  «f 
the  erection  of  such  building,  and  does  not  dissent  thereto,  bs: 
silently  acquiesces  in  the  erection  thereof,  such  separate  propertr 
of  the  wife  may  be  charged  in  equity  and  sold  for  tne  eoUeetioa  ei 
the  agreed  price  of  such  building,  if  such  agreed  price  is  not  aa* 
reasonable,     (p.  1109.) 

(Syllabofl  by  the  court.) 

H.  F.  Atkinson,  for  the  appellants. 

Mitchell  D.  Price,  for  the  appellees. 

*^  TAYLOR,  J.  The  corporate  appellee,  the  Art  Stane 
Construction  Company,  as  complainant  below,  filed  its  bill  of 
complaint  in  equity  against  the  appellants,  as  defendants  be- 
low, in  the  circuit  court  of  Dade  county,  alleging  in  substenee 
that  the  defendant  Anna  M.  McGill  was  the  wife  of  the  de- 
fendant F.  J.  McGill,  and  that  she  was  the  owner  in  f  ee  af 
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that  certain  lot  of  land  sdtnated  in  the  city  of  Miami  in  said 
county  of  Dade,  described  as  being  lot  six  (6)  of  block  forty 
(40)  north  of  the  city  of  Miami.  That  on  November  29, 1905, 
the  complainant  entered  into  a  written  contract  with  the  de- 
fendant F.  J.  McGUl,  who  acted  in  said  transaction  as  the 
agent  and  representative  of  his  wife,  the  said  Anna  M.  Mc- 
Qill, although  he  did  not  at  the  time  reveal  his  agency  to  com- 
plainant, whereby  complainant  agreed  and  undertook  to  i>er- 
form  and  finish  in  accordance  with  plans  and  specifications 
submitted  to  it  all  work  necessary  to  the  erection  of  the  con- 
crete stone  work  in  a  building  to  be  erected  by  the  defendant 
F.  J.  McOill  upon  said  described  lot  of  his  wife,  Anna  M. 
McOill,  which  said  work  included  the  furnishing  of  artificial 
stone  and  the  labor  and  material  necessary  in  erecting  said 
walls.  That  in  accordance  with  said  contract  complainant, 
who  was  then  and  there  in  the  business  of  furnishing  mate- 
rial and  performing  labor  in  the  erection  of  artificial  stone 
buildings,  furnished  said  stone  to  the  said  F.  J.  McGill,  who 
was  then  and  there  silently  acting  as  aforesaid  as  agent  for 
the  said  Anna  M.  McOill,  and  also  furnished  said  labor  and 
erected  said  walls  upon  the  property  above  described,  and  in 
all  things  complied  with  the  obligations  of  said  contract  by  it 
to  be  performed.  That  the  total  contract  price  for  which 
said  '^^^  work  was  done  was  $865,  according  to  the  terms  of 
said  contract.  That  in  addition  to  the  work  called  for  and 
specified  in  said  contract  the  defendant  F.  J.  McGill,  acting 
as  aforesaid  as  agent  for  his  wife,  the  said  Anna  M.  McGill, 
and  with  her  full  knowledge  and  consent,  requested  complain- 
ant to  perform  divers  enumerated  items  of  extra  work,  and 
that  such  extra  work  performed  by  complainant  amounted, 
together  with  the  extra  material  for  same  furnished,  to  the 
sum  of  $116.80.  That  $400  has  been  paid  by  the  said  F.  J. 
McGill  while  acting  as  agent  for  his  said  wife  as  aforesaid, 
and  that  there  remains  due  to  complainant  and  unpaid  for 
the  work  and  material  so  furnished  as  aforesaid  the  sum  of 
$581.80,  which  sum  is  now  past  due  and  unpaid.  That*  said 
contract  was  made  by  F.  J.  McGill  personally,  without  dis- 
closing his  agency  for  the  said  Anna  M.  McGill,  his  wife, 
although  she  well  knew  that  he  was  acting  as  her  agent  in 
the  premises,  and  that  he  was  buying  the  material  and  hav- 
ing the  building  erected  upon  said  premises  in  accordance 
with  said  contract,  and  in  every  way  ratif  jong  the  actions  of 
her  said  agent  by  passively  submittiug  to  the  erection  of  said 
huilding,  and  by  allowing  the  complainant^  with  her  full 
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knowledge  and  consent,  to  hanl  material  npon  said  pranki 
and  to  erect  the  building  which  is  now  situate  thezeon.  That 
said  F.  J.  MeOill  is  insolvent  and  has  no  property  whatefff 
in  his  own  name  known  to  complainant.  The  bill  pnyi  for 
an  accounting  of  what  is  due  to  complainant  for  work,  labor 
and  material  for  same  upon  said  building  under  the  tenn  of 
said  contract  therefor  and  for  extra  work  and  material  out- 
side of  said  contract,  and  for  a  decree  for  the  amoont  found 
to  be  due,  and  that  the  same  may  be  enforced  by  a  aale  of 
said  property,  or  by  the  sequestration  of  the  rents,  issues  and 
profits  thereof.  The  bill  also  prays  for  subpoena,  and  for 
general  relief. 

"^^  The  defendants  demurred  to  the  bill,  but  sack  denar- 
rer  was  overruled,  whereupon  the  defendants  jointly  an- 
swered the  bill  in  sabstance  as  follows:  They  admit  that 
Anna  M.  McOill  is  the  owner  in  fee  of  the  said  described 
lot,  and  they  admit  the  alleged  contract  between  F.  J.  M^ 
Gill  and  complainant,  but  deny  that  in  executing  sane,  or 
at  any  time  during  the  constniction  of  said  bnilding,  tbr 
said  F.  J.  McOill  was  acting  as  the  agait  and  represeota- 
tive  of  Anna  M.  McGilL  They  deny  that  the  eomplainaBt 
in  all  things  complied  with  the  terms  of  said  eontnet  (« 
that  the  defendants,  or  either  of  them,  ever  became  indebted 
to  complainant  in  tiie  sum  of  $865,  and  deny  that  the  eon- 
plainant  did  the  extra  work  as  alleged,  or  that  defendaati 
or  either  of  them,  requested  any  such  extra  work  to  be  done 
The  answer  alleges  divers  particulars  in  which  complaisai^ 
has  failed  to  comply  with  its  contract,  and  alleges  dites 
items  of  defective  work  and  material  done  and  supplied  bf 
complainant,  and  alleges  delay  by  complainant  in  coinplet»a 
of  the  work  within  the  time  limited  by  the  contract,  and  eir 
pense  to  which  defendants  were  put  by  such  delay,  in  c<»b^ 
quence  of  all  which  the  defendants,  the  answer  alleges,  veit 
damaged  in  the  sum  of  $415,  which  they  offer  to  aet  « 
against  any  amount  that  may  be  found  to  be  due  by  tbaa  It 
complainant.  They  deny  that  any  sum  is  due  to  oomi^ 
ant  for  said  work  and  material. 

The  cause  was  referred  to  a  master,  who  took  and  report^ 
a  large  volume  of  evidence,  and  upon  the  final  hearing  on  i>] 
answer  and  the  evidence  reported  the  court  rendered  a  fin» 
decree  adjudging  the  sum  of  $501.15  to  be  due  the  oo^ 
plainant  for  principal  and  interest,  and  the  further  son 
$161.91  for  costs  in  the  case,  and  decreeing  that  said 
shall  be  paid  into  the  ofSce  of  the  derk  of  saiid  cireoit 
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for  the  benefit  ^^^  of  the  complainant  within  thirty  days 
from  the  date  of  the  decree,  and  in  default  thereof  that  the 
said  described  lot  of  land^  being  the  separate  property  of 
the  defendant  Anna  M.  McOill,  be  charged  in  equity  for 
the  payment  of  said  stuns,  and  shall  be  sold  by  a  regular 
master  of  the  court  after  due  advertisement  to  satisfy  the 
same.  For  review  of  this  decree  the  defendants  have  brought 
the  case  here  by  appeal,  and  assign  as  error  the  overruling  of 
their  demurrer  to  the  bill  and  the  rendition  of  said  decree. 

The  order  overruling  the  defendants'  demurrer  to  the  bill 
was  proper.  The  second  section  of  article  11  of  our  consti- 
tution provides  among  other  things  that :  '^  A  married  woman's 
separate,  real  or  personal  property  may  be  charged  in  equity 
and  sold,  or  the  uses^  rents  and  profits  thereof  sequestrated 
....  for  labor  and  material  used  with  her  knowledge  or 
assent  in  the  construction  of  buildings,  or  repairs,  or  im- 
provements upon  her  property." 

The  bill  in  this  case  makes  out  a  complete  case  for  equi- 
table  interposition  under  this  provision  of  our  organic  law, 
and  under  its  allegations  there  was  no  other  forum  to  which 
the  complainant  could  properly  have  resorted  for  the  relief 
sought :  Smith  v.  Gauby,  43  Pla.  142,  30  South.  683 ;  Micoa 
V.  McDonald,  55  Fla.  776,  46  South.  291. 

A  great  volume  of  testimony  was  taken  and  reported  to 
the  court,  much  of  it  conflicting,  but  after  a  careful  review 
of  all  of  it,  we  think  that  the  court  below  in  the  final  decree 
made  has  done  substantial  justice  and  equity  between  the 
parties,  and  the  decree  appealed  from  is,  therefore,  hereby 
a£Gurmed  at  the  cost  of  the  appellants. 

Hocker  and  Parkhill,  JJ.,  concur. 

Whitfield,  C.  J.,  and  Shackleford  and  Cockrell,  JJ.,  con- 
cur in  the  opinion. 


Medhania^  Liens  and  Property  of  Married  Women. — The  Principal 
Case  is  Supported  by  Harris  ▼.  Graham,  86  Ark.  570,  126  Am.  St.  Bep. 
1110.  The  qnestion  whether  the  estate  of  a  married  woman  can  be 
subjected  to  a  mechanic's  lien  under  a  contract  made  by  her  hus- 
band alone,  where  she  has  knowledge  of  the  improvements  and  makes 
BO  objection  thereto,  is  discussed  further  in  the  note  to  Bust-Owen 
Xiumber  Co.  ▼.  Holt,  83  Am.  St.  Bep.  520. 
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Jkrdiitecti^  adininioiu  of  as  aTidenea  against  owner,  S23-828. 
Anetloii  8aloi»  aetion  for  the  priee  of  the  gooda  aold^  408. 
advertisement  of  is  not  essential  to,  484. 
nnetioneer  at,  aeting  for  himself,  480,  482,  485. 
anetioneer  at,  action  bj  to  enforce  bid,  498. 
auctioneer  at,  agency  of,  when  commences,  481. 
anetioneer  at,  authority  of  must  be  exercised  at  the  sale  or  withla 

a  reasonable  time  afterward,  481. 
auctioneer  at,  authority  of  to  announce  and  rmrj  the  terms  of  a 

sale,  483. 
nuetioneer  at  cannot  bind  the  vendor  nor  the  vendee  by  a  meais- 

randum  made  subsequently  to  the  sale,  481. 
anetioneer  at  cannot  rescind  nor  vary  the  eontraet,  480. 
snetioneer  at,  delegation  of  authority  by,  481. 
suetioneer  at,  expenses  and  disbursements  of,  right  of  to  recover, 

601. 
auctioneer  at,  fees  and  commissions  at,  501. 
auctioneer  at,  liability  and  duty  of,  498. 

Auctioneer  at,  liability  of  for  selling  contrary  to  Instructions,  4t9. 
anetioneer  at,  liability  of  for  selling  stolen  goods,  500. 
auctioneer  at,  liability  of  for  the  price  of  the  goods  sold,  499. 
auctioneer  at,  liability  of  to  the  bidder,  499. 
auctioneer  at,  liability  of  to  owners  and  purchasers,  498. 
auctioneer  at,  liability  of  when  the  principal  is  not  disclosed,  499. 
auctioneer  at,  termination  of  authority  of,  480. 
anetioneer  at,  when  represents  the  seller  and  when  the  buyer|  480. 
auctioneer  at,  whether  may  bid  for  a  third  person,  486. 
bid  at,  existence  of  and  its  effect,  491. 
bid  at,  disputed,  effect  of  and  practice  upon,  4dl. 
bid,  withdrawal  of,  492. 
bids  at,  right  to  refuse,  491,  492. 
bidding  at  by  the  auctioneer,  485. 
bidding  at  by  the  owner,  485. 
bidding  at,  mode  of,  484. 
bidding  at,  not  on  the  terms  offered,  484. 
by-bidding  at,  488,  491. 
hj  decrease  in  price,  479,  480. 
chilling  and  stifling  competition  at,  486. 
eombinations  at,  486-488. 
compensation  of  auctioneer,  lien  for,  501* 
completion  of,  what  essential  to,  491. 
conversion,  auctioneer,  when  guilty  of,  498. 

(1111) 
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Anctton  Bales,  definitioii  of,  479. 
definition  of  auctioneer,  480. 
deposit  of  eamett-xnonej,  494. 
frauds,  atatnte  of,  whether  and  when  within,  408. 
garnishment,  liability  of  auctioneer  to,  498. 
interest  of  anetioneer  in  which  will  disqualify,  483. 
laches  as  a  bar  to  the  right  to  rescind,  488. 
memorandum  of,  entiy  of  and  its  effect,  492. 
owner,  right  of  to  bid  at,  485. 
payment  at,  effect  of  the  failure  to  make,  494. 
payment  at,  in  what  mode  may  be  made,  496. 
payment  at,  what  amounts  to,  494,  495. 
possession,  bidder,  when  becomes  entitled  to,  494. 
puffers  at,  employment  of,  effect  of  upon,  48^-491. 
puffers  at,  who  are,  490. 
purchaser  at,  damages,  liability  for  on  the  failure  to  tamftj  uifk 

his  bid,  497. 
purchaser  at,  deposit  of  earnest-money  or  part  payment  by,  4M. 
purchaser  at,  payment,  failure  of  to  make,  495. 
purchaser's  right  to  withdinw  from  because  of  by-bidding  481 
remedies,  right  to  sue  for  the  price  of  goods  sold  at,  498L 
remedy  of  auctioneer  to  recover  compensation,  501« 
reopening  of,  493. 

resale  upon  the  default  of  a  purchaser,  493. 
reocission  of  by  the  auctioneer,  497. 
rescission  of  by  the  purchaser,  496. 
rescission  of  by  the  seller,  497.' 
specific  performance  of  contract  by,  497. 
terms  of,  advertising  and  announcing,  484. 
terms  of,  waiver  of,  484. 

terms  of,  when  bind  both  the  seller  and  the  bidder,  48^ 
title  by,  when  passes,  494. 

warranty  at,  auctioneer  is  not  authorized  to  make,  483. 
warranty  implied  in,  496. 
withdrawal  of  bid  or  property,  498,  494, 
writing,  whether  essential  to,  482. 


Brokers  and  Facton»  admissions  of  as  evidence  against  principal^  SB- 
Building  Ckmtracton,  admisAons  of  as  evidence  against  owner,  385-^ 

Oarriers,  admissions  of  agents,  officers  and  employ^  of,  319,  322,  A 
Olams*  ownership  of,  752. 

OonfesBions  aad  AdmisslMis  of  Third  Panoosin  Oriadnal  CasBi^  as  put 
of  the  res  gestae,  786,  788. 

by  letter,  785,  786. 

considered  with  circumstantial  evidence,  780,  787,  78&. 

death  of  declarant,  785. 

dying  declarations  within  the  rule  of  exclusion,  788^  788. 

exception  in  Texas  to  rule  regarding,  779,  786w 
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Oonf  anions  and  Admtaiona  of  TliM  Paraons  in  OEtaiilnal  Oai 

bastardy  oaaea,  785. 

in  Engliah  cases,  783-785. 

of  codef  endants,  782. 

rejection  aa  hearsay,  reasona  for  and  illnatrations,  780,  781 
783. 

mle  of  hearaaj  excludes,  779. 

rule  where  offered  to  discredit  witness  who  was  declarant,  7 

Corporationa,  admissions  of  agents  of,  311,  312,  816,  821,  334,  33i 

Criminal  Iaw.    See  Confessions  and  Admissions  of  Third  Persi 

Criminal  Cases;  Offenses  Continuing  Throughout  One  !l 

Oropa,  agreement  to  convej  lands,  whether  includes,  620. 

conveyance  of  lands  by  escrow,  when  passes  title,  620. 

conveyance  of  lands,  operation  by  relation  and  its  effect 
620. 

conveyance  of  lands,  passes  unless  reserved,  619. 

conveyance  of  lands  passes  grantor's  interest  in  aa  landloii 

death  of  owner,  in  whom  vests  after,  623-625. 

definitions  of,  617,  618. 

devise  of  Atnds,  when  includes,  625. 

dowresB,  right  of  to  as  against  executors  and  administrato 

emblements,  distinction  between  and,  618. 

evidence,  parol,  of  the  grantor's  reservation  of,  621. 

execution  or  foreclosure  sale  of  land,  when  pass  by,  622. 

executors  and  administrators,  statutes  affecting  right  of    i 

executors  and  administrators,  when  become  entitled  to,  623,  I 

fructus  industriales  and  f ructus  naturalea  are  included  witli 

grantor's  interest 'in,  extent  of,  620. 

grass,  when  regarded  as,  619-621. 

heirs,  when  become  entitled  to,  625,  626. 

incidents  of  possession  of,  620. 

life  tenant,  to  whom  go  on  death  of,  625. 

ordinary  agricultural,  what  are,  618. 

personalty,  when  and  for  what  purposes  regarded  as,  623. 

realty,  when  a  part  of,  619. 

reservation  of  from  a  conveyance,  parol  evidence  of,  621. 

sale  of,  when  effects  a  severance  from  the  lands,  621. 

severance  of  from  the  land  by  sale,  621. 

what  included  within,  618. 

when  severed  become  personalty  and  do  not  pass  by  deed 
620. 

2>ellnitlon  of  auction,  479. 
of  auctioneer,  480. 
of  crops,  617,  618. 
sf  Dutch  auction,  480. 

of  franchises  of  corporations,  864-866,  868,  86A. 
of  mortgages  in  equity,  915. 
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deflnitioiL  of,  618,  619. 
BrldioM,  admiaaioiis  of  agenti.    8e«  Prineipal  and  Afont* 


ftthy  eluiiileatioii,  f eno  Batnraa,  751. 

damagM  for  iBfriagoment  of  right  to,  764. 

damagM  for  injnrieo  to  by  poUntioii  of  stroam,  ote.,  765L 

English  law  of  li^ta  to,  eonsiderad  with  aaawmmt  of  asvigalioB, 

758,  759. 
f aneing  off  tide  watoro  to  retain,  752. 
fahery,  aaaignment  of  right  to,  761. 

flahery,  criminal  proaeoationa  for  interfering  with  right*  o^  166. 
flahery,  enatom,  righta  to  baaed  upon,  760. 
flahery,  exelaaive  right  of,  when  in  a  land  owner,  752,  753. 
flahery,  preacriptiTe  right  to,  760. 
flaherj,  remediea  for  interfering  with  right  of,  764. 
faherj,  right  of  where  ownerahip  of  land  and  water  ia  aaytale, 

755. 
flaheiy,  state  regnlation  of  right  of,  755. 
injnnetion  from  interferenee  with  right  to,  764. 
land  owner**  property  in,  752,  753. 

land  owners,  ezelnsiTo  right  of  flahery,  when  veated  in,  752,  19L 
lareeny  of,  765. 

naTigable  watera,  right  of  fishery  in,  755,  756. 
navigation,  right  of  aa  in  conflict  with  right  to  flah,  762,  762. 
Bon-navigable  waters,  right  to  enter  upon  to  take,  753,  754k 
other  uaes  in  conflict  with  right  to,  763,  764. 
ownership  of  escaped  sea-lion,  752. 
ownership  of  trani^lanted  clams  or  oysters,  752. 
ownership  of  tront  propagated  and  maintained,  751,  758. 
ownership  of  when  escaped  from  possession,  752. 
ownership  of,  when  in  a  land  owner,  751. 
ownership  of,  when  in  state,  751. 
ownership  of  when  netted,  752. 
ownership  of   when  reduced  into  possession,  751,  752. 
ownership  of  where  in  entirely  disconnected  lake,  752. 
restrictions  and  regulations  concerning,  how  people  boand  by,  T85. 
restrictions  and  regulations  concerning,  state  may  make,  755. 
right  to  acquired  by  custom,  760. 
right  to  acquired  by  grant,  755,  760. 
right  to  acquired  by  prescription,  760,  761. 
right  to  and  right  to  navigation  are  distinct,  756. 
right  to  enter  on  landa  of  a  private  proprietor  to  take,  75S. 
right  to  founded  upon  grant,  760. 
right  to  in  lakes,  753,  754,  755. 
right  to  in  lakes  which  connect  by  overflow  with  other  jnJbm, 

754. 
right  to  in  non-navigable  streams,  753, 


right  to  in  relation  to  right  of  navigatioB,  767|  75S. 
right  to  in  navigable  waters,  755,  756. 
right  to  maj  be  assigned,  761,  762. 
right  to  maj  be  distinct  from  ownership  of  land,  755. 
right  to  not  an  incident  of  right  of  navigation,  758. 
right  to  of  adjoining  owners^  754. 

right  to  of  owner  of  both  sides  of  navigable  stream,  756* 
right  to  of  owner  of  eoO  under  navigable  stream,  757. 
right  to  of  riparian  owners,  753,  756. 
right  to  within  corporate  limits  of  town,  756. 
several  or  exclusive  rights  to,  756,  757,  758,  759. 
use  of  land  under  or  bordering  on  non-navigable  waters  to  eateh, 

762. 
nsndiifles  of  Oorporatioiu^  as  easements,  866. 
classiiication  of,  862,  868,  872. 
definitions  of,  864-866,  868,  869. 
distinction  between  the  franchise  to  be  and  the  franchise  to  tfe, 

862,  863. 
dual  character  of,  862. 
property,  when  become,  864,  865,  868. 
taxation  of  as  property  maj  be  authorized,  870. 
taxation  of,  assessment  for  purposes  of,  whether  must  be  against 

the  stockholders  or  the  corporation,  872,  873. 
taxation  of,  banking  institutions,  franchises  of,  when  subject  to, 

882. 
taxation  of,  classification  of  for  the  purposes  of,  872. 
taxation  of,  constitutional  limitations  upon  power  of,  874-876. 
taxation  of,  constitutionality  of  statutes  authoriring,  874. 
taxation  of,  discretion  of  the  legislature  respecting,  879,  880. 
taxation  of,  discrimination  in  which  is  forbidden,  877. 
taxation  of,  double,  which  is  constitutional,  875. 
taxation  of,  exemption  of  from,  877-879. 
taxation  of,  foreign,  when  subject  to,  874-876,  883-885. 
taxation  of,  in  the  case  of  foreign  corporations,  868. 
taxation  of,  legislative  power  over,  867,  874. 
taxation  of,  manner  of  is  within  state  control,  869. 
taxation  of,  mode  of  is  subject  to  state  control,  874. 
taxation  of,  national  banks,  franchises  of,  when  subject  to,  883. 
taxation  of,  need  not  extend  to  all  corporations,  876. 
taxation  of,  obligation  of  contracts,  whether  impaired  by,  872, 

878,  879. 
taxation  of,  place  where  may  be  liable  to,  867. 
taxation  of,  plea  of  ultra  vires  will  not  avoid,  869. 
taxation  of,  railroad  corporations,  franchises  of,  when  subject  to, 

881. 
taxation  of,  uniformity  and  equality,  whether  and  when  required, 

675,  876,  878. 
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Tna/Odam  oT  qntyoritloai,  tantion  of,  Taloatloa  for  ikm 

87»-878L 
taxation  of,  what  fraaehiooo  are  tobjoet  to,  8M. 
taxation  of,  when  ereatod  by  the  Uaitod  BUtoo,  880-SO. 
taxation  of,  whether  is  a  tax  on  property,  871. 
taxation  of,  whether  within  eonititational  limitatioao  reapestiBf 

the  taxation  of  property,  M9,  870. 
telegraph  and  telephone  eorporation%  taxation  of  franehise*  el^ 

870,  881. 
te  occupy  streets  and  highways,  taxation  of,  872,  883. 
to  exist  have  no  eash  valne,  864. 
▼alnation  of  for  the  pnrposes  of  taxation,  878-878. 


Hlfliwaj%  Public,  horses,  qms  of  which  may  frighten,  535-589. 
new  OSes  of,  534. 

objects  in  calculated  to  frighten  horses,  684-539. 
pnrposes  for  which  may  be  used,  532-539. 
steam-rollers  in,  when  not  lawful,  538. 
steam,  use  in  of  vehicles  propelled  by,  533-535. 
traction  engines  upon,  when  may  be  held  to  be  nnisancos,  58f. 
traction  engineo  upon,  when  unlawful,  533-535. 
nses  of,  what  are  proper,  532,  533. 
▼ehides  and  objects  of  unusual  character  upon,  533. 

XnnkeeperBy  admiMions  of  agents  of,  311,  314. 
Insurance  Oon^anies^  admissions  of  agents  of,  332. 
Intexprstars,  when  are  regarded  as  agents  of  both  parties,  330. 

Married  Women,  assault,  liability  for  procuring  another  to  commit,  143. 
coercion  of  by  husband,  rebutting  presumption  of,  132. 
coercion  of  by  husband,  presumption  of  on  the  commission  of  a 

tort,  131. 
conversion,  liability  of  for,  142. 
fraud,  liabiUty  of  for,  130,  141,  142. 
fraudulent  representations,  liability  for,  141. 
good  faith  due  from  in  dealings  with  the  world,  130. 
husband,  control  of  over  at  the  common  law,  130. 
husband,  liability  of  for  torts  of  at  the  common  law,  130,  131. 
husband,  liability  of  for  torts  of,  statutory  modification  of,  13L 
torts,  death  of  husband,  effect  of  upon  liability  of  wife  for,  136, 

187. 
torts  dependent  upon  marital  relation,  nonliability  for,  138. 
torts,  death  of  husband  or  wife  before  judgment,  effect  of  npea 

liabUity  for,  148. 
torts,  express  repeal  of  the  common  law  respecting  the  liabili^ 

for,  157. 
torts  for  which  answerable  at  the  common  law,  131. 
torts,  husband  may  act  as  agent  of  wife  in  committing,  185. 
torts,  joinder  of  as  defendants  in  actions  for,  147. 


Women,  torto,  liability  of  for  when  eommitted  without  eooreiom 
of  hnsband,  131,  133. 

legal  oneness  with  hnsband,  statutory  modiHeation  of,  1S1» 

libel  and  slander,  liability  for,  143. 

negligence,  liability  of  for,  136,  137. 

rights  of  husbands  of  at  the  eommon  law,  130,  131. 

servitude  of,  implied,  repeal  of  law  respecting,  152. 

tort,  agent,  wife,  when  may  act  by  in  committing,  136. 

torts  arising  from  the  management  and  control  of  separate  prop- 
erty, 167-169. 

torts  eommitted  by,  acting  by  husband  or  other  agent,  135. 

torts  committed  by  in  the  absence  of  husband,  132-134. 

torts  eommitted  by  in  conjunction  with  husband,  134. 

torts  eommitted  by  in  the  presence  of  husband,  131. 

torts  committed  by  not  in  the  presence  of  the  husband,  but  by 
his  direction,  132,  133. 

torts,  married  women's  statutes,  whether  affect  liability  for,  138, 
144,  149,  156. 

torts  not  connected  with  separate  estates  of,  159,  160* 

torts  of,  liability  of  husband  and  wife  for,  131,  138. 

torts,  presumption  respecting  husband's  coercion,  134. 

torts,  reasons  of  the  common-law  rule  respecting  liability  for,  144- 
147. 

torts,  repeal  by.  implication  of  the  law  respecting  liability  for,  149. 
and  Servant,  admissions  of  servants  as  evidence  against  mas- 
ters, 327-330. 

assumption  of  risks,  rule  of,  on  what  rests,  437. 

dangerous  machinery,  liability  of  master  for  injuries  due  to,  437. 

guards  of  emery-wheel,  liability  for  injuries  due  to  want  of,  437. 
i,  agreements  making  irredeemable,  when  void,  916. 

character  of  which  does  not  appear  on  their  face,  919,  920. 

eonditional  sales  cannot  be  converted  into,  920. 

eonveyances  with  agreements  to  reconvey,  when  amount  to,  920. 

contemporaneous  contxacts  waiving  equity  of  redemption,  922- 
926. 

definitions  of  equitable,  915. 

diflerenee  between  effeet  of  at  law  and  in  equity,  915. 

instruments  which  will  be  construed  to  be,  916. 

evidence,  extrinsic,  to  show  whether  a  transaction  amounts  to,  921. 

maxim  "Once  a  mortgage,  always  a  mortgage,"  conceded  existence 
of,  914,  915. 

maxim,  "Once  a  mortgage,  always  a  mortgage,"  exceptions  to  the 
rule  of,  921. 

maxim,  "Once  a  mortgage,  always  a  mortgage,"  origin,  purpose 
and  meaning  of,  916. 

power  of  parties  to  to  abandon  their  relation,  916. 
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Mortgnfii^  purehmM  bj  the  mortgagee  of  the  mortgagoT't  iMtef— t  ia 

the  premiMS,  017. 
redemption,  agreement*  to  waiTe  the  right  of,  916,  917. 
redemption,  eqnitj  of,  agreementa  reepeeting  made  aimnltaneoBely 

with  the  mortgage,  922. 
redemption,  eqqltj  of,  eontraeta  to  eeU  or  release,  how  Tieved, 

927. 
redemption  of,  eqnitj  of  ia  an  inseparable  part  of  the  mortgage, 

918. 
redemption,  equity  of  need  not  appear  bj  the  inatrnment,  909. 
redemption,  eqnitj  of,  sale  or  release  of  bj  the  mortgagor  to  the 

mortgagee,  926. 
redemption,  eqnitj  of,  sale  or  release  of,  eonsi deration  aeeenaij 

to  sopport,  927,  928. 
redemption,  eqnitj  of,  waiver  of  bj  snbseqnent  agreements^  926- 

928. 

redemption  of,  eqnitj  of,  waiver  of,  eontemporaaeoxta  agreemeat 

respecting,  922,  926. 
redemption,  eqnitj  of,  when  moat  be  extinguished  bj  f oredosore, 

923. 
Moltlplicitj  of  BoitB,  assessments,  street,  preventing  mnltipUeitj  of 
snits  to  enf  oree,  37,  88,  47. 
assignee  for  the  benefit  of  creditors,  remedj  to  prevent,  36. 
assignees  in  insolvencj,  whether  maj  enjoin  suits  to  prevent,  48. 
bonds,  enjoining  separate  suits  upon,  40,  41. 
bj  depositors  of  bank,  when  equitj  will  prevent,  36,  37. 
eommunitj  of  interest  in  questions  of  law  and  fact,  eases  holding 

it  to  be  sufficient  to  sustain  bill  to  prevent,  42-51. 
eommunitj  of  interest  in  questions  of  law  and  fact  without  sneh 

interest  in  the  subject  matter  of  the  controversj,  33-42. 
eommunitj  interest  in  the  subject  matter  of  a  controversj,  whether 

necessarj  to  sustain  suits  to  prevent,  45. 
damage,  separate  suits  for,  whether  maj  be  enjoined,  45. 
damages  for  condition  of  streets,  injunction  against  snita  to  re- 
cover, 33,  34. 
damages  for  personal  injuries,  separate  suits  for,  whether  maj  be 

enjoined,  45,  46. 
discretionarj  power  of  courts  respeeting,  81,  82. 
discretionarj  powers  of  courts  respeeting  not  to  be  exereiaed  arbi- 

trarilj,  32. 
equitj  will  assume  jurisdiction  to  prevent,  30,  31. 
escrows,  deliveij  of,  numerous  suits  to  prevent,  36. 
execution,  preventing  multiplicitj  of  suits  founded  npoa,  34,  35. 
garnishment,  separate  suits  based  upon,  whether  maj  be  enjoined, 

47. 
insurance  commissioners,  remedj  of  to  prevent,  35. 
insurers,  when  maj  enjoin  suits  upon  separate  policies,  38w 


upiicxty  or  Bnits,  nmsanees,  enjoining  mmttpuetty  ox  mltB  loimdea 

npon,  34-46. 
penalties,  injunetioni  against  miits  to  reoover,  33,  38. 
Pomeroj's  rule  respecting  suits  to  prevent,  32. 
railways,  suit  by  to  enjoin  separate  actions  for  damages  resnlting^ 

from  fires,  43. 
railways,  suits  by  to  prevent  unauthorized  brokers  from  dealing 

with  nontransferable  tickets,  42. 
railways,  when  may  prevent  separate  suits  of  different  passengen, 

37-41. 
railways,  whether  may  prevent  separate  actions  to  recover  for 

excess  of  charges  made  to  different  persons,  48. 
separate  notes,  enjoining  separate  suits  upon,  39. 
taxes,  separate  suits  to  recover,  whether  may  be  enjoined,  47. 
tort-feasors,  when  entitled  to  injunction  to  prevent,  31. 

Xl'ational  Banks,  taxation  of  the  franchises  of,  883. 

Offanses  Contlnnlng  Throughout  One  Day,  against  the  game  laws,  816.. 

English  decisions,  815,  816. 

law  in  Michigan  as  to  saloons,  817. 

law  in  Texas  as  to  contravention  of  local  option  law.  817* 

law  in  Texas  as  to  saloons,  817. 

law  in  Texas  as  to  theatrical  performances,  817. 

making  unlawful  sales,  816. 

several  sales  of  liquor  without  license  before  conviction,  817* 

unlawful  cohabitations,  816. 

violations  of  Sunday  laws,  817. 

when  constitute  but  one  crime,  815-817. 

where  offenses  are  distinct  in  nature,  817. 
Oysters,  ownership  of,  752. 

Principal  and  Agent — Admissions  of  Agents,  accounts,  settlement  of^ 
310. 
aets  or  conduct  of  agents  of  natural  persons,  313,  314. 
acts  or  conduct  of  officers  and  other  agents  of  corporations^  816.^ 
after  revocation  of  authority,  337. 
after  termination  of  agency,  337,  338. 
at  former  trial,  337. 
authority,  how  provable,  309. 
coincident  with  occurrence,  307,  310,  311,  320. 
concealing  agency,  334. 

conditions  precedent  to  reception  of  as  evidence,  309. 
contracts,  as  to  terms  of,  333. 
contracts,  breach  of,  establishing  by,  320. 
conversation  of  wife  of  partner  not  admissible,  319* 
criminal  causes,  when  admissible  in,  309. 
death  of  agent,  wken  eyidence  after,  313. 


I 


Prinelpal  and  Agent — ^Admissions  of  Agente,  of  receivers,  321^  322. 
of  telegraph  company  as  to  undelivered  telegrams,  311. 
of  vendors,  purchasers,  mortgagees  and  lessors,  318. 
of  warehouse,  shipping  and  counting-house  clerks,  319,  322. 
opinion,  statement  of,  317. 
ostensible  agent,  where  he  is,  319,  334. 
ostensible  principal,  where  he  is,  310,  334. 
principles  controlling,  307. 
ratification  of  unauthorized  contract,  effect  upon  admissibility  of, 

311. 
reasons  governing  admissibility  of,  307. 
reports  to  principal,  337. 
res  gestae,  when  admissible  as,  307,  310,  311. 
special  or  subagent,  when  acting  as,  314,  319,  322. 
specially  authorized,  323. 
spontaneous  utterances,  307. 

symbols  on  principal's  receipt  explanatory  of,  310. 
third  parties,  not  evidence  against,  309. 
title  of  principal,  disclaiming  or  disparaging,  320,  322. 
unauthorized,  cannot  bind  principal,  309. 
under  Civil  Code  of  Georgia,  section  3034,  313. 
where  acting  as  general  agent,  318. 
where  acting  for  both  parties,  317. 
where  the  authority  is  special  or  limited,  322. 
witness^  when  agent  competent  as  must  be  called,  314. 

Sheriffs^  admissions  of  deputies  of  as  evidence,  326. 
Societies^  Ecclewlartlcal,  admissions  of  agents  of,  320. 

Tazation,  easement  of  corporations  may  be  taxed  as  real  estate,  866. 

See  Franchises  of  Corporations. 
TelAgnqph  and  Telephone  Oorporationsy  taxation  of  the  franchises  of| 
870,  881. 
admissions  of  agents  of,  311. 

VeBoelo,  admissions  of  masters,  pilots,  captains  and  other  officers  of, 
330. 

Watens  navigability  of,  tests  of,  757-759. 
Am.  St  Eep.,  VoL  181—71 
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ABOBTIOK. 

1.  ABOBTION— Bvideiice  of  Innocent  Purpose  in  Vljdtiiig  Do- 
Beased. — Where  in  a  prosecution  for  homicide  cansed  by  an  alleged 
abortion  the  state  introdueee  evidence  showing  that  the  accused  visited 
the  deceased  on  the  day  of  the  alleged  crime,  he  may  introduce  evi- 
dence to  show  an  innocent  purpose  in  making  the  visit.  (Tex.  Cr.) 
Jackson  v.  State,  792. 

2.  ABOBTION— Necessity  of  InBtrnetlng  on  All  PhaseB  of  Case. — 
Where  in  a  prosecution  for  homicide  caused  by  an  alleged  abortion 
there  is  evidence  that  the  difficulty  may  have  been  brought  on  in 
various  ways,  each  involving  no  criminality  on  the  part  of  the  ac- 
cused, the  court  should  charge  the  jury  on  all  phases  of  the  evi- 
dence authorizing  an  acquittal;  to  select  two  of  them  and  ignore 
ft  third  is  error.     (Tex.  Cr.)     Jackson  v.  State,  792. 

3.  ABOBTIOK— Alibi.— The  Oonrt  Oionld  not  Oliargo  the  Jury 

with  reference  to  alibi,  in  a  prosecution  for  homicide  caused  by  an 
alleged  abortion,  when  there  is  no  evidence  showing  an  alibi.  (Tex. 
Cr.)    Jackson  v.  State,  792. 

4.  ABOBTION. — ^There  ia  No  Ezchm  or  JnstUlcation  for  a  crim- 
inal abortion;  but  an  abortion  performed  to  save  the  life  of  the 
mother  may  be  excused.     (Tex.  Cr.)     Jackson  v.  State,  792. 

6.  ABOBTION— Oonstltutionallty  of  Statute.— The  Texas  statute 
defining  the  crime  of  abortion  is  not  unconstitutional,  in  that  it  does 
not  sufficiently  define  or  describe  the  ofense.  (Tex.  Cr.)  Jackson  v. 
State,  792. 

AOOOMMODATION  PAFEB. 
See  Bills  and  Notes,  5-7. 

AOOOMPLIOE. 

See  Criminal  Law,  !• 

AOTION& 

BEMEDIE8»  Amplitude  and  Variety  of  .—A  right  of  defense 
and  of  a  form  of  defense  as  efficient  and  practicable  as  the  nature  of 
the  transaction  will  reasonably  admit  are  rights  as  sacred  as  the  cor- 
responding rights  of  prosecution  for  the  assertion  of  property  rights. 
(Ala.)    Southern  Steel  Co.  v.  Hopkins,  20. 

ABinNISTBATIOK. 
Sea  Executors  and  AdministratoriL 

ABMIS8I0N& 

See  Evidence,  d-5. 

ADOPTION. 

1.  ADOPTION  OF  OHILDBEN,  Effect  of  in  Making  Them  Heirs 
In  Another  State. — Statutes  of  adoption  have  no  extraterritorial  effeet, 
and  hence  do  not  confer  any  right  to  inherit  lands  of  the  adopting 
parent  situate  in  another  state.     (Ala.)     Brown  v.  Finley,  fi8. 

2.  EVIDENOE  on  the  Issue  of  Undue  Influence. — ^In  a  proceed- 
ing to  set  aside  an  adoption  because  of  the  undue  influenoo  of  the 

(1123) 


time  of  his  flrst  acqaaiotanea  with  ker,  commencing  Im  m  tn 
yean  prior  to  the  adoption.,  and  eondnet  afterward  tkroigk  ttiii 
whole  married  life,  is  ndmiasible,  together  with  the  onl  iteiui- 
tioDB  of  the  wife  and  her  writinga  touehiag  the  astten  in  di^ftc 
(Uaas.)     PhillipB  v.  Ghaie,  40S. 

3.  ETIDBNOE — Undna  Tnfliwrnni  pn— — — i—h—*  t»  an  AtlB- 
Btrj. — Evidence  of  the  attomej'  of  a  deceased  wife  tbtt  ki  pre- 
pared for  ber  an  affidavit,  which  the  subseribed  and  verifted.  U  At 
effect  that  a  certain  adoption  waa  not  made  bj  her  of  ber  owi  fro  riL 
but  was  forced  upon  her  bj  bet  bnaband,  and  that  she  tlM  Ud  kin 
to  communicate  sneh  ttatemeot  to  her  brothers,  is  admignUc  u 
proceedings  to  aet  aside  sneh  adoption.    <lfasa.}    FhiUi;a  t.  CIm 

AmrXiTEBATIOH  OF  FOOD. 

Bee  Food. 


1.  ZJUITATIOir  OF  ACTIONS,  ESect  Of  the  DHcant  al  ?Tif- 
mtf  to  Hmon. — If  the  ancestor  were  alive  when  the  sdvertc  pMW» 
■ion  began,  the  diaabilit;f  through  nonage  of  his  deacendaits  iMt  at 
cheek  nor  impede  the  running  of  the  atatnte.  (Fla.)  Armttroif  r. 
WUooi,  1080, 

3.  FlffiSOKlVTlON — Tttla  to  Eaaemant  or  bkctvpoiesl  KiU^ 
The  use  and  enjovment  which  will  give  title  by  prageriptioii  Uu 
eaiement  or  other  incorporeal  right  is  subBtantially  the  sans  is  quHl; 
and  eharaeteriaticB  as  the  adverse  possession  which  win  gin  titli 
to  real  tsUte.  (Or.)  Hume  v.  Bogae  Biver  Packing  Co.,  73L 
See  Landlord  and  Tenant,  I,  2. 

AGEmnr. 

See  Principal  and  Agent. 


AUUOHT. 

Bee  Divorce,  5-8. 


1.  DOHEBTIO  AKIBCAIiS— Doty  of  Ownor  to  OtBSna;— Tl*  tit 
of  the  common  law  requiring  the  owner  of  animals  to  keep  thc>  Nt- 
fined  on  his  own  land  does  not  obtain  in  West  Virginia,  eiMpl  « 
to  unmly  and  dangerona  animals.  (W.  Va.)  JohMaton  v.  Hut  Vt- 
Co.,  B79. 

2.  DOHEBTIO  AKTMALB— UablU^  of  OwiMr  for  Psonil  > 
Juries.— The  owner  and  keeper  of  a  boar  is  not  liable  for  a  P""* 
injury  inflicted  hy  him,  vnleae  it  appear  that  he  was  vieiou  >*° 
that  sneh  owner  and  keeper  had  previona  knowledge  of  ha  vicii* 
propensity;  or  unless  the  injury  was  done  while  trespassing  W* 
lands  inclosed  by  a  lawful  fence.  (W.  Va.)  Johnston  t.  Hack  Vt 
Co.,  87B. 

3.  DOMESTIO  ANIHAIA— Sunning  at  JMrg». — So  MvA  if  ■* 
tl<»i  2730,  Oode  of  1906,  as  relates  to  the  mnning  at  large  of  M' 
buck  sheep  and  boars,  il  the  law  only  in  those  cauntiea  whMtii  i 
baa  been  adopted  by  a  vote  of  the  people  taken  in  the  manssc  p 


Indbx  1125 

_  _aed  hj  teetion  2733  of  the  Code.     (W.  Va.)    Johnston  v.  Mack  Mfg. 
CJo.y  97v« 

APPEAL  AND  EBBOB. 

1.  APFEAIi.~A  Judgment^  to  be  Final,  must  Dispose  of  ttie  Oase 
aa  to  all  parties  and  the  whole  subject  matter  in  dispute;  it  is  the 
xiltimate  determination  of  the  court  upon  the  whole  controversy  in 
tbe  action.     (Ind.)     State  v.  Derry,  237. 

2.  AFPBAIi  AND  EBBOB— Interventicm.— A  decree  denying  an 
application  to  intervene  is  final,  and  hence  reviewable  on  appeal. 
(Ala.)     Ex  parte  Oray,  62. 

S.  APPEAIi  AND  EBBOB— Eridence,  Failure  to  Object  to.  When 
Overruled. — An  assignment  of  error  complaining  of  the  admission  or 
Tejection  of  testimony  over  objections  will  not  be  considered  when  it 
does  not  appear  that  any  objection  was  made  at  the  time  the  testi- 
mony was  offered.     (Ga.)     Hawkins  v.  Studdard,  190. 

4.  APPEAIr— Abridgment  of  Transcript. — Under  rule  9  of  the 
Arkansas  court,  the  appellant  need  not  set  out  the  whole  testimony; 
the  rule  contemplates  an  abridgment,  and  brevity  is  commendable 
vrhere  the  material  point  to  be  decided  is  brought  into  the  abstract. 
(Ark.)     Oliver  v.  Ft.  Smith  Light  etc.  Co.,  86. 

5.  APPEAL — ConclnslTeness  of  Chancellor's  Finding. — The  finding 
of  the  chancellor  on  a  question  of  fact  will  not  be  disturbed  on 
appeal  unless  clearly  against  the  preponderance  of  evidence.  (Ark.) 
Farmer  v.  First  Nat.  Bank,  79. 

6.  APPEAL — ^Denial  of  New  Trial— Exception. — Where  the  record 
shows  that  the  motion  of  the  plaintiff  for  a  new  trial  was  refused,  and 
that  at  the  time  he  prayed  for  an  appeal  which  was  granted,  the 
prayer  for  the  appeal  following  the  denial  of  a  new  trial  is  tantamount 
to  an  exception  to  the  ruling  in  regard  to  a  new  triaL  (Ark.) 
Moody  v.  St.  Louis  etc.  By.  Co.,  75. 

7.  APPEAL — ^Harmlecs  Error. — The  Supreme  Oonrt  is  Bonnd  to 
I>i8regard  Erron  which  were  not  influential  in  the  attainment  of  an 
adverse  result.     (Ind.)     New  v.  Germania  Fire  Lis.  Co.,  245. 

8.  APPEAL. — ^Variona  Assignments  of  Error  Oonsldered,  and  held 
to  be  without  substantial  merit.  (Minn.)  Kessler  ft  Co.  v.  Parelius, 
459. 

9.  APPEAL. — Thel  Point  that  a  Petition  States  No  Oanse  of  Ac- 
tion may  be  raised  for  the  first  time  on  appeal  and  the  judgment 
reversed.     (Mo.)     McQuitty  v.  Wilhite,  561. 

10.  APPEAL  AND  EBBOR — Conflicting  Evidence. — Where  a  final 
decree  has  been  rendered  in  a  cause,  the  correctness  of  which  is  ques- 
tioned by  an  assignment  of  error  on  the  ground  that  it  is  not  sup- 
I)orted  by  the  evidence,  an  appellate  court  will  refuse  to  disturb  it 
simply  because  the  evidence  is  conflicting.  (Fla.)  J.  I.  Kelley  Co.  v. 
Pollock,  1101. 

11.  APPEAL  AND  EEBOB — Charge  of  the  Court  Involving  Two 
Propositions  of  Law,  How  must  be  Excepted  to. — Where  the  charge  of 
the  court  embraces  two  or  more  distinct  propositions  of  law  and  was 
excepted  to  as  a  whole,  such  exceptions  must  fall  if  one  proposition 
is   correct.     (Fla.)     Stringfellow  v.  Coons,  1089. 

12.  APPEAL  AND  EEBOB — ^Record  Failing  to  Disclose  Whether 
the  Master's  Bnllngs  were  Errors. — The  appellate  court  is  unable  to 
determine  whether  the  trial  court  erred  in  excluding  certain  papers 
not  set  out  in  the  bill  of  exceptions.  (Fla.)  Stringfellow  v.  Coons, 
1089. 

13.  APPEAL  AND  EBBGB^-Bllls  of  Exceptions,  Necessity  for  on 
the  Befvsal  of  a  Motion  to  File  Demurrers  and  Original  Pleas. — If  a 
review  of  the  refusal  of  the  court  to  permit  the  defendant  to  file  a 


d«iiiiiiT«T  U)d  Additional  plesB  is  deBired,  tfceM  papen  ikMld  bi  «n- 
deneed  to  the  appellate  court  in  a  bill  of  axeeptioni.  (FU.)  tebt- 
fellow  V.  Coohb,  1089. 

11.  AFPEAI.— Ideatlflcatlon  of  Evldaaiw.— Tha  0»|ta  tUUt 
PiOTldlns  that  when  an  equity  cause  haa  gone  to  a  flial  deoM,  tkc 
judge  TeadeTiDg  the  decree  ahall,  within  ten  dajB  after  thi  t*ttj 
thereof,  by  a  proper  certificate,  identify  all  the  evidence  in  U«  [*>■ 
ia  not  mandatory.     (Or.)     Hnme  t.  Bogus  Biver  Packing  Co.,  la 

16.  APPEAIi  BwYttCBal  of  Secrm  Coatawy  to  Brldmce.-^  h 
Bqnitr  Omis*  turning  wbolly  on  the  weight  of  the  evidecec,  a  item 
not  eontrUT  to  a  plain  preponderance  thereof  will  not  be  itftcui. 
(W.  Ta.)     FUher  t.  Berwiod,  898. 

See  New  Trial. 
Hat«. 
AnUtMt^  admiaaiona  of  a*  evidence  against  owner,  323-IiS. 


Assoir. 

.  ABSOK— Husband  Bonilng  WlfCa  Hon**.— TJnder  the  b«i  rf 
tUa  atato  the  legal  identity  of  husband  and  wife  does  not  pitTai  i 
hnaband  who  burns  his  wife's  home  from  being  guil^  at  if'- 
<Ean.)    State  t.  Shaw,  £98. 

ASSAULT  AND  BATTEBT. 

1.  ASSAULT  AND  BATTEBT— Self-defetm,  Blgkt  af.-4i  ■> 
action  for  damagsa  for  an  assaalt  and  battery,  wherein  it  wu  diif^ 
by  each  of  the  partiea  that  the  other  was  tbe  aggreaaor,  and  bj  tti 
defendant  that  what  he  did  was  in  self-defense,  it  was  not  w* 
for  the  conrt  to  instruct  the  jury,  among  other  things,  that  !■> 
right  of  self-defense  did  not  imply  the  right  to  attack,  ot  to  ^ 
nntarily  enter  into  an  affray,  nor  to  use  more  fore*  tbaa  wu  mm- 
sary  for  hia  defense,  and  that  the  question  as  to  who  provoked  ^ 
difficulty  or  made  the  first  assault  was  for  the  jury  to  deud*  nco 
the  evidence.     (Neb.)     Morris  v.  Miller,  G36. 

2.  ASSAULT  AND  BATTEBT— Oonaant  dOM  not  Maka  U^* 
nor  Bar  Bigbt  to  Kecover  for  Injnrlee. — Where  two  peiuins  app 
voluntarily  ill  a  fight,  either  can  maintain  an  action  against  tb 
other  to  recover  the  actual  damages  for  tbe  injoric*  he  mar  n^ 
eeive,  and  the  fact  that  the  combat  was  by  agreement  or  untMJ 
consent  of  the  partiea  to  it  is  no  defense.  (Neb.)  Uorris  v-  UiOk 
636. 

S.  EVIDENOE— Hat,  PreUmlnarj  ETldence  to  Idntttty  of.--I> 
mediately  after  an  encounter  between  plaintifT  and  defendait.  '•'-' 
plaintifTe  hat  was  picked  op  near  where  he  fell,  and  was  intrciiK' 
in  evidence  npon  the  trial,  ahowing  a  break  or  rent  at  a  ^ 
which,  when  worn,  would  be  over  or  near  the  point  of  injury  ip 
{daintiff's  head.  The  identity,  condition  and  poeaaasion  of  tbi  ^ 
were  shown  by  evidence  preliminary  to  its  introdnetion.  Held,  l±' 
the  admission  of  the  bat  in  evidence  was  not  erroneooa.  (Ni& 
Morris  v.  Miller,  636. 

ABSiaNMENTS. 

1.    ASSIGNKENT— Contract  to  Bnild  Oannerr,  WhcOm  Airil 

able. — A  contract  to  erect  a  canning  factory  for  persona  inaxpentar 

in   the  business  who  tubscritie  the  cost  of  the  enterprise  inntra 

i«  not  QSaJgTiablu  by  liim  witliDut  llieji  coiiftoat     (Wia.J      JoliBi^ 
Tickets,  1046. 
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8.    AflSIGiniENT— When  Amlgneo  of  Oontnct  cumot  Secorsi. — 

Tbe  asugnee  of  a  nonaeilgnftble  contract  eanuot  recover  from  the  other 
paitj  to  the  eontraet  in  Che  absence  of  facts  showing  a  rfttiflcation  or 
«itDppeI.     (Wis.)     JohnBOU  t.  Viokere,  104fl. 

3.  ASSIGNMENT  OF  0HOSE8  IH  ACTION,  What  Amoimta  to^- 
No  ipecial  form  of  words  is  neceBsary  to  make  an  aaeignment  of  a 
fhoae  in  action.  Any  JaDgnage,  however  informal,  if  it  ahowa  the  in- 
tention of  the  owner  of  the  chose  in  action  te  at  once  transfer  it,  so 
that  it  will  be  the  property  of  the  transferee,  will  be  sufficient  to 
vest  the  title  in  the  assignee.  (Qa.)  Southern  Mntaal  IMt  Ins. 
Ann.  V.  Durdin,  £10. 

Bee  Inaoranee,  17-20;  Judgment,  7;  Mortgasei,  9. 

ASSIGNMENT  FOB  OSEDIIOB8. 

ASSIONEB  for  the  Ben^t  of  Oradltora,  8nlt>  by  WUcb  an 
not  Maintainable  by  Hl>  Assignor. — An  assignee  for  the  benefit  of 
creditors  has  mo  greater  rights  than  bis  assignor,  and  cannot  main- 
tain a  salt  to  enjoin  the  foreelosare  of  a  mortgage  given  for  liquors 
sold  in  violation  of  law  to  his  assignor  when  the  latter,  because  of 
hit  participation  in  such  vioIatioD,  could  not  have  maintained  nek 
salt.    (Mass.)    Downs^  t.  Charles  8.  Gove  Co.,  398. 

ATTACHMENT. 

1.  ATTACHMENT — JnstlAcation  of  Iievr,  Whan  doM  not  B^ 
qnire  Proof  of  a  Delrt.-i-Where  a  sheriff  or  constable  seizes  prop- 
erty by  virtue  of  a  writ  of  attachment  regalarly  Issued,  and  being 

sued  in  replevin  for  the  poaeeasion  of  the  property  by  a  atranger  to 
the  action,  jnstifies  nnder  the  writ,  he  is  not  required  to  prove  the 
debt  of  the  attaching  creditor,  except  in  cases  where  aucb  property 
was  by  him  taken  from  the  possession  of  such  stranger  to  the  ac- 
tion.    (Neb.)     Curtis-Baum  Co.  v.  Lang,  680. 

2.  ATTACHMENT — AfBdavlt  on  the  Onmnd  of  Intended  Be- 
moral,  When  SnfOclent. — An  affidavit  for  attachment  which  alleged 
that  the  defendant  is  about  to  remove  hia  property  out  of  the  county 
with  intent  to  defraud  his  creditors  jnstlnea  a  justice  of  the  peace 
in  ietuiitg  an  attachment,  and  gives  him  jurlBdlction  of  the  property 
af  the  defendant  seized  in  the  county  under  such  writ,  when  fol- 
lowed by  the  service  provided  by  section  B32  of  the  Code.  (Neb.) 
iiluitis-Banm  Co.  v.  Lang,  660. 

3.  ATTACHMENT.  Motion  to  DIsb^tb,  Decision  npon.  When  not 
Bes  Jndicata.^The  queation  of  the  ownership  of  real  estate  caunot 
le  adjudicated  on  a  motion  to  dissolve  an  attachment.  The  issue  of 
Fact  in  such  a  proceeding  is  not  whether  the  attacbment  debtor  owns 
;iie  property,  nor  whether  his  grantee  has  an  unimpeachable  title 
ir  interest  therein.     (Neb.)     Maboney  v.  Salsbnry,  S47. 

Bee  Deeds,  5. 

ATTOBNET  AND  CLIENT. 

1.  ATTORNET — Placing  Under  Eola — Depriving  Accnsed  of  Oovn- 

Ali — An  attorney  for  the  accused  in  a  homicide  case  cnnnot  be 
)1aeed  under  the  rule  as  a  witness  and  eicluded  from  the  courtroom 
Inring  the  trial,  although  the  accused  has  other  able  counsel  to  de- 
end  him.     (Tex.  Cr.)     Jackson  v.  State,  792. 

2.  ATTOBNET— Eight  Of  Accosod  to  Counsel  of  Hla  Oholca. — 
The  fact  that  the  accusud  In  a  homicide  case  may  be  ably  defended 
ly  other  eounael  does  not  abridge  his  right  to  have  an  attornaj  of 
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hit  own  seleetioB  ab4  m  vmmj  m  he  nifty  lee  tt  to  em^oj; 

be  be  deprived  of  the  advantage  of  hie  selected  counsel  bjr  p»*^«g 
them  under  the  role  as  witnesses.     (Tex.  Cr.)     Jackson  ▼.  StsOe^  792. 

Bee  Witnesses,  1-4. 

AUCTION. 

1.  AUCnOV—WbMl  Oontract  Competed. — ^An  annonneement  er 
advertisement  that  certain  property  will  be  sold  at  auction  to  the 
highest  bidder  is  a  mere  declaration  of  intention  to  hold  an  auction 
at  which  bids  wOl  be  received.  It  is  not  an  offer  to  seU,  which 
becomes  binding,  even  conditionally^  on  the  owner  when  a  bid  is 
made.     (Minn.)     Anderson  v.  Wisconsin  Cent.  By.  Co.,  462. 

2.  AUOnOK— Whan  Contract  Completed— Acceptance  of  Bid. — 
An  auctioneer  asks  for  bids  for  the  property,  and  a  bid  is  an  offer  to 
purchase  at  the  price  named.  Until  the  offer  is  accepted,  no  contract 
relations  exist.     (Minn.)     Anderson  v.  Wisconsin  Cent.  By.  Co.,  4^ 

3.  AUCTION— Withdrawal  of  Bid  or  of  Propocty.— At  any  time 
before  the  bid  is  accepted,  the  bidder  may  withdraw  his  offer  te 
purchase  or  the  owner  his  offer  to  selL  (Minn.)  Andenon  ▼.  Wis- 
consin Cent.  By.  Co.,  462. 

Note. 

Auction  Sales,  action  for  the  price  of  the  goods  sold,  498. 

advertisement  of  is  not  essential  to,  484. 

auctioneer  at,  acting  for  himself,  480,  482,  485. 

auctioneer  at,  action  by  to  enforce  bid,  498. 

auctioneer  at,  agency  of,  when  commences,  481. 

auctioneer  at,  authority  of  must  be  exercised  at  the  sale  or  within 
a  reasonable  time  afterward,  481. 

auctioneer  at,  authority  of  to  announce  and  vary  the  terms  of  a 
sale,  AbS, 

auctioneer  at  cannot  bind  the  vendor  nor  the  vendee  by  a  memo- 
randum made  subsequently  to  the  sale,  481. 

auctioneer  at  cannot  rescind  nor  vary  the  contract,  480. 

auctioneer  at,  delegation  of  authority  by,  481. 

auctioneer  at,  expenses  and  disbursements  of,  right  of  to  recover^ 
501. 

auctioneer  at,  fees  and  commissions  at,  501. 

auctioneer  at,  liability  and  duty  of,  498. 

auctioneer  at,  liability  of  for  selling  contrary  to  inatmetiona,  499. 

auctioneer  at,  liability  of  for  selling  stolen  goods,  500. 

auctioneer  at,  liability  of  for  the  price  of  the  goods  sold,  499. 

auctioneer  at,  liability  of  to  the  bidder,  499. 

auctioneer  at,  liability  of  to  owners  and  purchaserSi  498. 

auctioneer  at,  liability  of  when  the  principal  is  not  disdoaed,  499. 

auctioneer  at,  termination  of  authority  of,  480. 

auctioneer  at,  when  represents  the  seller  and  when  the  buyer,  489. 

auctioneer  at,  whether  may  bid  for  a  third  person,  485. 

bid  at,  existence  of  and  its  effect,  491. 

bid  at,  disputed,  effect  of  and  practice  upon,  494. 

bid,  withdrawal  of,  492. 

bids  at,  right  to  refuse,  491,  492. 

bidding  at  by  the  auctioneer,  485. 

bidding  at  by  the  owner,  485. 

bidding  at,  mode  of,  484. 

bidding  at,  not  on  the  terms  offered,  484. 

by-bidding  at,  488,  491. 

by  decrease  in  price,  479,  480. 

chilling  and  stifling  competition  at,  486. 
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&.actl«n  SalW,  eombliifttlonB  at,  488-488. 

eompenBiitioii  of  auetioneer,  lien  foi,  SOL 
eompletioii  of,  what  euential  to,  491. 
eonverBion,  anctioneu,  when  guilt7  of,  498. 

definition  of,  479. 

definition  of  auctioneer,  480. 

deposit  of  eHrnest-monej,  4B4. 

franda,  (tatute  of,  wbether  and  when  within,  40S. 

^arniahment,  liability  of  auctioneer  to,  49B. 

latereat  of  auctioneer  in  which  will  disqualify,  483. 

lachea  as  a  bar  to  the  right  to  rescind,  488. 

memorandam  of,  entry  of  and  its  effect,  492. 

owner,  right  of  to  bid  at,  466. 

payment  at,  eSect  of  the  failure  to  make,  494, 

payment  at,  in  what  mode  may  be  made,  49S. 

payment  at,  what  amounts  to,  494,  495. 

poeaeseion,  bidder,  when  becomes  entitled  to,  494. 

paffers  at,  employment  of,  effect  of  upon,  488-491. 

puffers  at,  who  are,  490. 

purchaser  at,  damages   liability  for  on  the  failure  to  comply  with 

hie  bid,  497. 
purchaser  at,  deposit  of  earnest-money  or  part  payment  by,  494, 
purchaser  at,  payment,  failure  of  to  make,  495, 
purchaser's  right  to  withdraw  from  because  of  by-bidding,  488. 
remedies,  right  to  sue  for  the  price  of  goods  sold  at,  498. 
remedy  of  auetioneer  to  recover  compensation,  501, 
reopening  of,  493. 

resale  upon  the  default  of  a  parchaser,  493. 
'    "    1  of  by  the  auctioneer,  497. 

1  of  by  the  puicbaier,  49G. 

1  of  by  the  seller,  497. 
•pecine  peTformanee  of  contract  by,  497. 
terms  of,  advertising  and  announcing,  484. 
terms  of,  waiver  of,  484. 

terms  of,  when  bind  both  the  seller  and  the  bidder,  481. 
title  bj,  when  paasea,  494. 

warranty  at,  auetioneer  is  net  anthorized  to  make,  483, 
warranty  implied  in,  496. 
withdrawal  of  bid  or  property,  492,  494. 
writing,  whether  essential  to,  482; 


BANEBXTFTCnr. 
BAITKBUPTCT. — A  Tnutee  la  BauknqitCT  Succeeds  Only  to 

the  rights  of  the  bankrupt  at  the  time  of  the  adjudication,  and  can 
recover   only   such   property   as   the'  bankrupt   could   have   controlled 
and   collected   personally  at   the   time  when   his  rights  passed  to   his 
successor.     (Mats.)     Bennett  v.  Aetna  Ins.  Co.,  414. 
Bee  Partition,  8-11. 

BANES  AlTD  BANKDrO. 
1.    INSOLVENT  BANE— BeceiWiig  Depoalt  In  Form  of  Check. — 

If  a  person  deposits  in  a  bank  for  his  credit  a  check,  and  it  is 
presently  treated  between  such  person  and  such  bank  as  money,  the 
lUTmsr  obtaining  credit  upon  which  he  may,  at  bis  pleasure,  draw 
for  money,  section  4541,  Statutes  (1898),  is  satisfied,  as  regards  & 
deposit  of  money.     (Wis.)     Ellis  V.  State,  1023, 


A  Ob 
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11.  IKSOIiV£NT  BANK— BeoeiTlng  Deposits.— A  Bank  Is  TJiia»i% 
nr  Insolvent  within  the  meaning  of  the  statute  when  the  eash  value 
>f  its  aesetfl,  realizable  in  a  reasonable  time,  in  case  of  liquidation 
bj  its  proprietors  as  ordinarily  prudent  persons  would  ordinarily  doss 
up  their  business,  is  not  equal  to  its  liabilities,  exclusive  of  stock 
liabiUties.     (Wis.)    Ellis  ▼.  State,  1022. 


See  Sunday,  1. 

BILL  OF  EZOEPTIOKS. 

See  Appeal  and  Error. 

BELLS  AND  NOTE& 
In  OenerA 

1.  BUiliS  AND  KOTES-^onditioiifl  Affecting  Negotiability.— The 
negotiability  of  a  note  is  not  impaired  by  a  recital  that  it  is  secured 
by  a  chattel  mortgage  and  a  promise  to  have  the  property  insured. 
(Ark.)     Farmer  v.  First  Nat.  Bank,  79. 

2.  BIIX8  AND  NOTES— Effect  of  Proviston  for  Attorney  Fees.— 
A  provision  in  a  note  for  "ten  per  cent  attorney's  fees  if  collected  by 
attorney  or  if  suit  is  brought"  is  a  promise  to  pay  such  fees  only  on 
collection  by  an  attorney  after  dishonor,  and  it  does  not  render  the 
amount  payable  uncertain  so  as  to  destroy  the  negotiability  of  the 
paper.     (Wis.)     First  Nat.  Bank  v.  Miller,  1040. 

3.  BILLS  AND  NOTES— Effect  of  Negotiable  Instrument  Act— 
In  all  situations  where  the  Wisconsin  negotiable  instrument  law, 
passed  in  1899,  conflicts  with  the  adjudications  of  the  supreme  court, 
as  to  instruments  made  after  that  time,  the  former  control.  (Wis.) 
First  Nat.  Bank  v.  Miller,  1040. 

4.  BILLS  AND  NOTES— Parol  to  Explain  or  Vary  Writing.— 
In  an  action  to  recover  on  a  promissory  note,  parol  evidence  was  ad- 
missible to  show  that  the  parties  had  previously  made  an  oral  agree- 
ment for  the  purchase  of  a  commodity  in  pursuance  of  which  the 
note  was  given^  that  under  such  agreement  the  payee  of  the  note  was 
to  make  its  maker  a  certain  loan,  and  that  the  loan  had  not  been  in 
fact  made.  Wheaton  Boiler-Mill  Co.  v.  Noye  Mfg.  Co.,  66  Minn.  156, 
followed  and  applied.'    (Minn.)     Kessler  Co.  v.  Parelius,  459. 

Accommodation  Paper. 

6.  ACCOMMODATION  PAPEB— ^Necessity  of  Consideration. — No 
consideration  moving  to  the  accommodation  maker  is  necessary  to  up- 
hold an  accommodation  note;  the  consideration  which  supports  the 
promise  of  the  accommodation  maker  is  that  parted  with  by  the  per- 
son taking  the  note  and  received  by  the  person  accommodated. 
(Wis.)     Marling  v.  Jones,  996. 

a.  ACCOMMODATION  PAPEB— Defense  of  Want  of  Considera- 
tion.— ^It  is  no  defense  by  the  maker  of  an  accommodation  note  that 
the  taker  other  than  the  person  accommodated,  whether  indorsee  or 
transferee  for  value,  knew  before  and  when  he  took  the  note  that 
the  accommodation  maker  received  no  consideration.  (Wis.)  Mar- 
ling V.  Jones,  996. 

7.  ACCOMMODATION  PAPEB— Transfer  After  Maturity.— The 
fact  that  an  accommodation  note  is  transferred  by  the  party  accom- 
modated, after  due  notice  to  the  holder  for  value,  does  not  permit 
the  accommodation  maker  to  defeat  recovery  merely  upon  the  ground 
that  the  note  was  an  accommodation  note  and  without  consideration 
moving  to  the  accommodation  maker.     (Wis.)     Marling  v.  Jones,  996. 
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Iitdort»m«iit  <md  Ttwufen. 
8.    NEOOTIABLB  IH8TR1T1IENT— fiidocMnai^  What  li  nd  thi 

Effoet  of. — An  iadorsBment  ia  »  aeparate  and  independent  eoitnct, 
and  the  onlj  pontrset  of  ths  indomir  is,  (1)  that  the  note  ilul]  bt 
paid  on  due  pTaBsntmant  knd  notice  of  diAouor;  (2)  that  the  indnw- 
ment  and  all  prior  Bi^natures  npon  it  are  gennine;  (3)  that  tbe  iMtn- 
ment  is  valid  according  to  ita  purport;  (4)  that  the  partiea  to  it  m 
competent  to  contract;  and  (5)  that  the  indoreer  haa  title  to  11* 
paper  and  the  light  to  trauBfer  iL  (Ala.)  Searbrongh  t.  Citj  Su. 
Bank,  71. 

g.  SILLa  AND  NOTES— AsalgDM  foi  Talu,  How  Far  Satject  te 
Equities. — The  mle  that  a  negotiable  inatniment  in  the  handi  of  v 
aeaignee  for  value  and  without  notice  of  defenses  as  betweci  th 
original  partiea  is  nevertheleBs  subject  to  such  defenses  has  nlscn 
to  each  eqoities  or  defenses  as  eziated  at  the  time  of  the  tr*niftr, 
not  to  latent  defcBBea  or  eqaitiea  which  postiblj  maj  at  sohc  farsi* 
time  exist     (Wis.)     Marling  t,  Fitigerald,  1003, 

10.  BIIJ.S  AND  NOTES — Ftemimptloii  In  Favor  of  Xkantfc^ 
Under  the  Arkansas  statute  the  asBtgnment  of  a  note  ia  presnaied  va&i 
and  for  consideration,  in  an  action  bj  the  bolder,  anlesa  the  dcfeniul 
annexes  to  bis  answer  an  affidavit  denring  the  aawgnment.  (Ark.) 
Hinei  v.  Bank  of  Bljtheville,  lOS. 

11.  BllJiS  AND  NOTES— Ultra  Vires  Indotsemant  by  Ooipantbn 
Although  the  iDdorsement  by  a  eorporatioB  of  negotiable  paper  is 
ultra  virea  ao  that  it  incurs  no  liability  thereby,  the  indorsenest 
nevertheless  passes  the  title.  (Ark.)  Miner  v.  Bakk  of  Bljtbenll^ 
102. 

12.  BILLS  AND  NOTES— OMtadty  to  Transfor,  BCakac  caawt 
(IneatlOIl. — As  a  rale,  the  maker  of  a  note  cannot  questian  the  antbor- 
ity  or  capacity  of  the  payee  to  make  a  transfer  thereof.  (Ark-) 
Miner  v.  Bank  of  Blytheville,  102. 

13.  Bllild  AND  NOTES — Ultra  Vires  Indoisement  hj  Coipaa- 
tlon. — The  maker  of  a  note  to  a  corporation  cannot  defend  an  ae*.>oa 
by  a  transferee  by  showing  want  of  authority  by  the  payee  to  make 
the  transfer,  when  the  latter  does  not  contest  the  right  to  enforce  tke 
note.     (Ark.)     Miner  \.   Bank   of  Blytheville,   102. 

14.  BUXB  AND  NOTES— OonsldBratlon  for  AwlgnmenL — An  as- 
signment of  a  note  in  consideration  of  the  extension  of  the  time  of 
payment  of  an  existing  indebtedness  of  the  payees  to  the  aasignse 
conetltutea  him  a  holder  for  valua.  (Ark.)  farmer  v.  First  Kmt, 
Bank,  79. 

Solder  in  Du«  Covne. 

IG.  BILLS  AND  HOTES^-^fflies  a  HoMar  In  Dw  Oontaa  Saaa  n 
a  note,  the  question  whether  it  haa  been  paid  by  the  offset  of  aa 
account  between  the  maker  and  payee  ia  not  before  the  eanrt.  (Ark.) 
Farmer  v.  First  Nat.  Bank,  79. 

16.  BILLS  AND  NOTES—Holder  In  Dne  Oomse.— Want  of  Ow- 
Blderatlon  is  not  a  defect  in  title  within  the  statutory  role  that  whea 
it  is  shown  that  the  title  of  any  petsoD  who  bas  negotiated  an  ia- 
Btrument  was  defective,  the  bnrden  is  on  the  holder  to  show  thai 
he  acquired  the  paper  in  due  course.  (Utah)  Cole  Banking  Co.  v- 
Sinclair,  885. 

17.  BlUil  AND  NOTES— HoMor  In  DtM  OovTsa— PTWnvUOH^ 
l^Vom  the  possession  and  production  of  a  note  by  the  indorse*,  tta 
Utah  statute  raises  a  presumption  that  he  is  a  holder  in  dne  eonrse, 
which  if  unrebutted  is  sufficient  to  sustain  a  finding  to  that  eflecL. 
(Uluh)     Colo  Banking  Co.  v.  Sinclair,  885. 
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18.  BILLS  AND  N0TE8.^Tlia  Payment  of  %  Note  to  %  Tenaa 
^rlio  is  not  in  possession  of  the  instrument  is  at  the  risk  of  the  payer. 
(.A.rk.)     Miner  v.  Bank  of  Blytheville,  102. 

3.9.    BILLS  AND  NOTES — Payment  to  Agents— An  Instmetlon  is 

operly  Befosed  that  if  the  holder  of  a  series  of  promissory  notes 

I  permitted  the  agent  of  the  payee  to  collect  any  of  them,  then  the 

ker  is  entitled  to  pay  to  him  all  of  the  notes.     (Ark.)     Miner  ▼. 

"    of  Blytheville,  102. 


Notice  of  Dishonor. 

20.  BILLS  AND  NOTES.~A  Notico  of  Dishonor  of  a  Note  Gomes 
Too  Late,  under  the  negotiable  instrument  act  of  Wisconsin,  where 
il;  is  deposited  with  insufficient  postage  in  the  postoffice  after  ordinary 
l^nsinesa  hours  and  after  the  closing  of  the  mail  on  the  first  secular 
day  following  dishonor,  and,  being  returned  by  the  postal  authorities, 
is  not  again  mailed  with  sufficient  postage  until  five  days  thereafter. 
<^Wis.)     First  Nat.  Bank  v.  Miller,  1040. 

21.  NECK>TIABLE  INSTBUMENTS.— An  Oral  Notice  of  Dishonor 
is  sufficient,  though  it  was  given  to  the  indorser's  agent.  (Ala.) 
Searbrough  v.  City  Nat.  Bank,  71. 

22.  NEGOTIABLE  INSTBX7MENTS— Fonn  of  Notice  of  Dishonor. 

No  particular  form  is  required  of  a  notice  of  dishonor.  All  that  is 
necessary  is  that  the  party  liable  should  be  apprised  of  the  dishonor 
SLnd  that  he  is  looked  to  for  payment.  (Ala.)  Scarbrough  t.  City 
:N'at.  Bank,  71. 

Actions  and  Pleading. 

23.  PBAOTIOE — Joinder  of  the  Maker  and  Indoner  of  a  Promls- 
flory  Note. — Though  the  maker  and  indorser  of  a  promissory  note  may 
be  sued  simultaneously  in  different  actions,  there  is  no  authority  for 
joining  them  in  one  action  in  the  absence  of  a  statute  to  that  effect, 
"but  if  improperly  joined,  the  plaintiff  may  Correct  his  error  by  strik- 
ing out  the  maker.     (Ala.)     Scarbrough  v.  City  Nat.  Bank,  71. 

24.  PLEADING^-Agency,  When  Snfflclently  Alleged. — In  an  action 
against  the  indorser  of  a  promissory  note,  an  allegation  that  the  notice 
of  dishonor  was  ^ven  to  N.,  who  was  present  at  the  defendant's  place 
of  business  and  in  his  service  and  employment,  is  sufficient  to  show 
that  N.  was  an  agent  with  whom  such  notice  might  properly  be  left. 
(Ala.)     Scarbrough  v.  City  Nat.  Bank,  71. 

See  Intoxieating  Liquors,  5;  Stolen  Funds. 

B0UNDABIE8. 

See  Navigable  Waters,  2-4. 


1.  BBOSEB — Oommisslon  on  Fallnre  of  Purchaser  to  Perform. — 
A  broker  who  has  presented  a  customer  capable  of  entering  into  a 
contract  of  purchase,  and  willing  to  do  so,  earns  his  commission  when 
the  vendor  enters  into  a  valid  contract  with  him  for  the  sale  of  the 
land,  though  the  sale  is  never  consummated  by  reason  of  the  failure 
of  the  purchaser  to  perform.     (Ark.)     Moore  v.  Irwin,  97. 

2.  BBOKEB — Oommission  When  Purchaser  Financially  Unable  to 
Perform. — In  the  absence  of  an  express  warranty  of  the  financial  abil- 
ity of  the  purchaser  procured  by  him,  an  agent  does  not  lose  his  com- 
mission where  a  binding  contract   of  salo  is  effected   through   his 


•gese7,  ti«c«tue  th«  pnreliaMT  Ib  flnBneimUy  uiftbla  to  etrtj  wt  Ui 
•OBtnet.     <Aik.)     Uoore  v.  Irwin,  97. 

Sm   Corporationa,  S. 
Note. 

Brakon  uid  F*cton,  admimana  of  aa  aTidenee  agalBit  pTincipah,  K. 
Bnlldliii  OtmteactoTB,  admiavona  of  aa  eTidenec  agMiaat  owner,  3!3-IlS. 

OABD-PIATINa. 

See  Gaming,  2a, 


0/  Oood*. 

1.  OOHHON    OABBIEBS — ^Inaimn,  TJmWatlfftw    ipOB  liiMIBi 

of  as — Caman  of  Liyastock. — The  liabilitj  of  a  common  cunet  ■ 
an  insDTer  dooa  not  extend  to  ajij  damage  rerolting  from  la  ii- 
trioBie  eanae  againit  which  care  and  foresight  eonid  not  pnriAu 
for  aueh  eauM  is  within  the  principle  which  excuses  oonunos  ta^ 
riers  from  lose  or  damage  resolting  from  ths  act  of  God.  Undet  t^ 
role  the  liabilitj  of  the  carrier  andertaking  to  transport  [i*eflo«l 
for  tbOBB  who  choose  to  employ  him  does  not  extend  to  any  dtmit 
resulting  from  the  u&ture,  disposition  or  viciousneaa  of  the  uiul- 
(Fla.)     Summerlin  v.   Seaboard  A.ir  Line  By.,  164. 

2.  OOIDIOM  OABBJESS,  Iil&bllttlaB  for  Wlileh  cansot  Contntf 
for  ExemptloiL — A  comnoD  carrier  of  goods  cannot  legally  itipDliti 
for  exemption  from  liabilitj  for  losses  occasioned  bv  its  own  ■<( 
ligence,  or  that  of  its  agents  or  serTants,  and  all  stipalationi  In 
exemption  from  negligence,  whether  gross  or  ordinnrj,  nre  ineffectmL 
A  foilure  to  exercise  the  cara  and  diligence  due  from  railroad  com 
ponies  as  common  carriers  is  negligence,  without  anj  legal  distiu- 
tion  as  being  gross  or  ordinary.  (Fla.)  Summerlin  v.  Se»baard  Ait 
Line  By.,  164. 

3.  OABBIEBS — Betumlng  Goods— X>lablUtr  for  Z«as  on  Omnect- 
Ing  Iilnea. — When  goods  have  been  carried  over  conaeetiog  liaei  u 
the  point  of  destination  and  tbere  refused  by  tbe  con&ignee,  and  Hx 
shipper,  on  receiving  notice  thereof,  in  writing  appoints  the  eo« 
panj  owning  and   operating  one   of  the  lines   his  agent   to   itap  lie 

fooda  for  him  before  delivery  to  coBEigQCe  and  return  the  same  t^ 
im,  and  agrees  to  indemnify  and  save  harmless  such  company  fm 
any  suit  or  legal  proceedings,  loss,  damage,  expense,  counsel  fe« 
costs  and  charges  arising  from  or  caused  bj  its  attempt  to  eov;^ 
with  the  request,  soch  writing  does  not  implj  a  verbal  eontrvi 
by  such  company  to  transport  and  lafely  carry  the  goods  over  iT 
tlie  connecting  lines;  and  such  company  will  not  be  liable  for  loa 
of  the  goods  or  damage  thereto,  occurring  on  the  return  wit^snt 
its  fault  and  not  on  its  own  road.  (Ohio  St.)  Erie  B.  B.  Co.  t.  Cap- 
pel,  6S6. 
Of  L4verto<^. 

4.  COMMON  CAKKIEBS,  Iilabillties  of,  Contracts  lamitlng.— Tte 
dol^trLDe  of  :Uo  common  law  whieh  holds  tbe  carrier  to  tbe  liability 
of  an  insurpr  does  not  deny  to  the  parties  to  the  shipment  the  rigW 
Id  eoter  into  cooLracts  with  reference  to  this  liability,  and  it  is  wd 
sciUed  that  tbe  owner  and  the  carrier  may^  by  contract,  provide  f« 

able.     <Fla.)     Summerlin  v.  Seaboard  Air  Line  By.,  164. 

6.  CABBIBBS  OF  LIVESTOCE,  UiulUtiOiis  i^on  tlt«  TftaTt*m 
of. — The  liability  of  a  i^omnion  catTier  of  livestock  does  not  «xUai 
(o  any  damage  reanltlog  from  the  oatural  disposition  or  vicioanieM 
of  the  animals.     (Fla.)     SummeiliD  v.  Seaboard  Air  Line  Bjr,  1G4. 
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e.    0ABBIEB8  OF  UVESTOOK,  Datias  and    OUlgatloiui    of^- 

"^^HieiieYer  a  railroad  company  reeeiyea  cattle  or  liveitock,  and  nn- 
dertakea  to  transport  the  same  for  hire,  each  company  aasumes  the 
relation  of  a  common  carrier,  and  becomes  chargeable  with  the  du- 
-tlea  and  obligations  which  are  incident  to  that  relation,  except  so 
iPar  as  such  duties  and  responsibilities  may  legally  be  modified  by 
special  contract.     (Fla.)     Summerlin  ▼.  Seaboard  Air  Line  By.,  164. 

Street  BaUways, 

7.  STREET  RAILWAY-— Starting  Oar  as  Passemger  Alights. — ^A 

conductor  who  starts  his  car  at  a  time  when  he  knows  a  passenger 
is  in  the  act  of  alighting  is  guilty  of  negligence  as  a  matter  of  law. 
(Wis.)     Jiraehek  y.  Milwaukee  Elec.  By.  ft  L.  Co.,  1070. 

8.  STREET  RAILWAY— Necessity  of  Formal  Finding  of  Vegli- 
^pemce. — Where  the  facts  found  by  the  jury,  taken  in  connection  with 
'the  admitted  facts,  establish  beyond  controversy  that  a  street-car 
eonductor  rang  the  bell  for  the  car  to  start  when  he  knew  that  a 
passenger  was  alighting  therefrom,  and  the  car  started,  to  the  injuiy 
of  the  passenger,  there  is  no  necessity  for  a  formal  finding  of  negli- 
gence by  the  jury.  (Wis.)  Jirachek  ▼.  Milwaukee  Elec.  By.  ft  L. 
Co.,  1070. 

9.  STREET  RAILWAYS — ^Degree  of  Oaro  Toward  Passengers. — 

J^  street  railway  company  is  required  to  exercise  the  highest  degree 
of  skill  and  care  which  may  reasonably  be  expected  of  intelligent  and 
prudent  persons  employed  in  that  business,  but  it  is  not  an  insurer 
of  the  safety  of  passengers  and  not  bound  absolutely  to  carry  them 
safely  or  without  injury.  (Ark.)  Oliver  ▼.  Ft,  Smith  Light  etc. 
Co.,  86. 

10.  STREET  RAILWAYS— Passenger  on  Running-board — Sndden 
Start  of  Car. — A  street  railway  company  is  negligent  if,  having  slack- 
ened or  stopped  a  car  for  passengers  to  get  on  and  off,  it  starts  the 
car  with  such  a  sadden  jerk  as  to  cause  passengers,  who  are  riding 
upon  the  running-board  when  there  is  no  room  for  them  inside  the 
car,  to  surge  back  and  forth  and  crowd  or  throw  one  of  them  to  the 
gpround.     (Ark.)     Oliver  ▼.  Ft.  Smith  Light  etc.  Co.,  86. 

11.  STREET  RAILWAYS. — To  Start  a  Street-car  Suddenly  is  not 
negligence  per  se.     (Ark.)     Oliver  v.  Ft.  Smith  Light  etc.  Co.,  86. 

12.  STREET  RAILWAYS. — ^While  a  Passenger,  Ridtog  on  the  Run- 
ning-board of  a  street-car  when  there  is  no  room  for  him  inside  takes 
npon  himself  the  duty  of  looking  out  for  and  protecting  himself 
against  the  usual  and  obvious  perils  of  his  position,  such  as  the  sway- 
ing or  jolting  of  the  car  while  carefully  and  prudently  operated,  he 
does  not  assume  any  risk  or  danger  caused  by  the  operation  of  the 
car  in  an  unususd,  improper  and  negligent  manner.  (Ark.)  Oliver 
▼.  Ft.  Smith  Light  etc.  Co.,  86. 

13.  STREET  RAILWAY. — ^Where  a  Passoiger,  Riding  on  the  Run- 
ning-board of  a  car  when  there  is  no  room  inside,  is  thrown  to  the 
^ound,  the  railway  company,  though  negligent  in  suddenly-  starting 
the  car,  is  not  liable  if  his  own  negligence  contributed  to  the  injury. 
(Ark.)     Oliver  ▼.  Ft.  Smith  Light  etc.  Co.,  86. 

14.  STREET  RAILWAYS  —  Passenger  on  Rnnnlng-board. — ^When 
there  is  evidence  tending  to  show  that  a  passenger,  while  standing 
on  the  running-board  of  a  crowded  street-car  and  trying  to  pay  his 
fare  when  there  is  no  room  inside,  is  injured  by  the  car  starting  sud- 
denly, a  verdict  should  not  be  directed  for  the  railway  company,  but 
the  case  should  go  to  the  jury.  (Ark.)  Oliver  v.  Ft.  Smith  Light  etc. 
Co.,  86. 

16.    STREET  RAILWAYS— Rules  Respecting  the  Risk  of  Riding 
tlie  Platform. — ^A  rule  of  a  street  railway  company  that  persons 


ridiDg  on  the  plfttfonu  do  co  at  their  ( 
within  the  scope  of  tha  eompAny  to  bu 
Boston  Elevated  Ry.  Co.,  392. 

ISl  BTSEET  KATLWATS— KIA  AMUiMd  In  OatUllK  «  »  CmM 
Omr. — One  who  becomes  ■  paasenger  on  s  ear  lo  crowded  thit  bt  ai- 
Dot  get  isaide  t&kes  the  risk  iocidcot  to  transportation  in  thne  at- 
eamstaneea,  among  which  is  that  of  temporarily  alighting  for  At 
pnrpoae  of  permitting  the  other  pauengera  to  get  off  the  cai  tM- 
venientlj.     (Maee.)     Tompkina  v.  Boston  Elevated  B;.  Co.,  39!. 

17.  BTBBET  BAXLWAT8 — Passenger,  Wlien  does  not  Com  ts  ta 
Sncli. — By  Temporarily  Alighting  fnun  k  Crowded  Car  to  pemit  u- 
othei  paasenger  to  eonvenientlj  get  off  one  does  not  cease  t«  bl  t 
passenger.  This  is  one  of  the  incidents  to  travel  dnring  tht  luk 
liouTi.     (MaM.)     Tompkins  v.  Boston  Elevated  By.  Co.,  392. 

IS.  BTB£ET  BAII.WAT8— Biak  Of  KegUgeoce^  Whfli  Asonet  kr 
a  PaoMngei. — If  a  street  railway  has  adopted  and  posted  natiM*  il 
a  rule  that  passengers  riding  on  the  platforms  do  so  at  their  on  liil^ 
and  because  of  the  eiowded  condition  of  a  cur,  a  passenger  haTii| 
notice  of  the  rule  staods  on  the  front  platform  and  alights  foe  tb 
purpose  of  allowing  aaotber  paseen^r  to  coDvenienUy  get  of,  ud 
while  attempting  to  regain  bis  position  on  the  ear  is  iojured  I9  tb 
negligence  of  the  carrier  or  its  agents  in  suddenly  starting  nek  tti, 
this  is  one  of  ths  risks  assumed  by  riding  on  such  platform,  sad  tt 
vannot  recover  of  tbe  corporation  for  bis  injuries.  (Hasa.)  Tsnp- 
kins  V.  Boston  Elevated  By.  Co.,  39S. 

See  Damages,  4r-6;   Ezpress  Companies;    Bailroada;    Street  BailviTi. 
Note. 

Oanlers,  admissions  of  agents,  ofBeer*  and  employee  of,  319,  32S,  IS- 
CDuM,  ownenhip  of,  79£. 

ooEXEonroBS. 

Bee  Ezeentors  and  Administrators,  11-13. 


1.  INTEBSTATE  OOUMEBCE— Bale  of  Qooda  on  niiiiiil^w 
Where  goods  are  shipped  by  a  resident  of  another  state  to  his  t«> 
mission  agent  in  Wisconsin,  not  in  response  to  an  order  from  a  pai- 
chaser  but  to  be  held  by  the  agent  as  part  of  his  stock  of  eommlniu 
goods  in  that  state,  a  sale  and  delivery  by  him  is  not  a  transaciiu 
of  interstate  commerce;  and  the  place  of  payment  specified  in  the  sou 
given  for  part  of  the  purchase  money,  though  in  another  atate,  kss  u 
bearing  upon  the  question  whether  the  sale  and  delivery  was  aa  act 
oi  interstate  commerce.     (Wis.)     Duluth  Music  Co.  v.  Clancy,  1051. 

2.  INTBBSTATE  OOMMEBCE— Interstate  Carrier,  Wba  is  ns*- 
^oesUOQ  of  Fact. — Whether  an  express  company  to  which  Uqaon 
consigned  from  another  state  for  divers  persons  are  delivered  by  ss 
interstate  common  carrier,  to  be  by  such  company  received  for  sad 
delivered  to  snch  consigDees,  is  an  interstate  carrier  i«  a  qatattn 
of  fact  to  be  determined  by  the  jory  under  appropriate  InstmetiaEt. 
(Mass.)     Commonwealth  v.  People's  Express  Co.,  416. 

3.  COMUON  0ABBIEB3,  DeUvery  by  Of  Goods  Adilr— ui  to  tkt 
Care  of  a  Designated  Person.— If  goods  are  consigned  and  addresM^ 
to  specified  persons  in  the  care  of  au  express  company,  the  latter  is 
thereby  made  a  proper  person  to  whom  to  make  delivery.  (Msm.) 
Commonwealth  v.  People's  Express  Co.,  416. 

4.  XNTEBSTATE  OOMUBBCE— Sale  Of  Corporate  Btock^Tbi 
sale  by  a  foreign  corporation  of  its  onsabsetibad  stock  doea  net  is 
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^volve    interstate    eommeree.     (Wis.)     Sonthwesteni    Slate    Go.    ▼. 
Stephens,  1074. 

5.  LIQUORS,  INT0XI0ATIKCI--Inter8tate  Oommerce. — Whatever 
1m  the  precise  meaning  of  interstate  commerce,  goods  brought  from 
one  state  into  another  at  some  time  reach  a  stage  where  thej  are 
no  longer  immane  by  reason  of  interstate  commerce  from  any  fur- 
ther legal  intrastate  regulation.  Respecting  intoxicating  liquors,  that 
point  of  time  is  fixed  Dy  the  act  of  Congress  of  August  8,  1890,  to 
^e  upon  arrival  in  the  state.  (Mass.)  Commonwealth  v.  People's 
Ehcpress  Co.,  416. 

6.  INTERSTATE  OOMimROE— OoncInslTeiiieBS  of  Adjndicatioiui 
of  the  XTnited  States  Supreme  Court. — ^As  to  the  meaning  and  defini- 
tions of  terms  employed  in  the  statutes  of  the  United  States  con- 
cerning interstate  commerce,  the  decisions  of  the  supreme  court  of 
the  United  States  are  conclusive.  (Mass.)  Commonweath  v.  People's 
^Express  Co.,  416. 

7.  INTERSTATE  COMMERCE  —  COiitinnazice  of  After  Ctoods 
Jkrrive  Within  the  State. — ^The  interstate  commerce  clause  of  the 
•constitution  guarantees  the  right  to  ship  merchandise  from  one  state 
Into  another,  and  protects  it  until  the  termination  of  the  shipment 
'bj  delivery  at  the  place  of  consignment,  and  this  right  is  wholly  un- 
affected by  the  act  of  Congress  which  allows  state  authority  to  at- 
tach to  the  original  package  before  sale,  but  only  after  delivery. 
<Ma88.)     Commonwealth  v.  People's  Express  Co.,  416. 

&  INTERSTATE  COMMERCE,  Final  Carrier,  Though  Acting 
'VHiiiUj  Within  the  State,  may  be  Engaged  In. — The  final  link  in  an 
interstate  shipment  may  be  through  a  carrier  wholly  within  the 
terminal  state,  even  when  the  completed  delivery  is  by  horse  and 
"wagon.     (Mass.)     Commonwealth  v.  People's  Express  Co.,  416. 

9.  INTERSTATE  COMMERCE — Constitationality  of  Statute  For- 
tiidding  CoiporationB  to  Receive  for  Hire  or  to  Deliver  for  Reward. — 

A  statute  prohibiting  any  person  or  corporation  not  regularly  con- 
ducting a  general  exjpress  business,  excepting  railway  corporations, 
from  reeeivine  intoxicatinp;  liquors  for  transportation  for  hire  or 
reward  for  delivery  in  a  city  or  town  without  first  being  granted  a 
permit,  may  be  regarded  as  having  ample  scope  for  operation  in  re- 
spect to  trade  beginning  and  enduig  within  the  commonwealth,  and 
may  therefore  be  held  constitutional.  (Mass.)  Commonweath  v.  Peo- 
ple's Express  Co.,  416. 

10.  INTERSTATE  COMMERCE,  When  a  Question  of  Fact. — 
Where  intoxicating  liquors  are  shipped  from  another  state,  consigned 
to  specified  persons  in  this  state  in  the  care  of  a  designated  express 
company  doing  business  here,  and  are  delivered  to  such  corporation 
for  such  consignees,  it  cannot  be  held  as  a  matter  of  law  that  such 
express  company  is  not  engaged  in  interstate  commerce,  and  a  rul- 
ing so  made  is  erroneous,  where  there  is  evidence  from  which  the 
jury  might  find  that  sucn  express  company  was  engaged  in  inter- 
state commerce.  (Mass.)  Commonwealth  v.  People's  Express  Co., 
416. 

COBiMON  I.AW. 

COBiMON  LAW— Iti  Nature,  Origin  and  Orowth. — ^The  com- 
mon law  is  the  result  of  growth,  and  its  development  has  been  de- 
termined by  the  social  needs  of  the  community  which  it  governs.  It 
is  the  resultant  of  conflicting  social  forces,  and  those  forces  which 
are  for  the  time  dominant  leave  their  impress  upon  the  law.  It  is 
of  judicial  origin,  and  seeks  to  establish  doctrines  and  rules  for  the 
determination,  protection,  and  enforcement  of  legal  rights.  Mani- 
festly it  must  change  as  society  changes  and  new  rights  are  rec- 
ognised.   To  be  an  efficient  instrument,  and  not  a  mere  abstraction. 

Am.  St.  Rep.,  Vol.  131—72 
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OOSOBAIAD  WEAFOBB. 

See  Weapons. 

OONSinONS  SnBSEQTTEHT. 

1.  OONSinONS  SUBSEQUENT  ud  tha  Si^it  of  EntiT  to  » 
BtmcIi  TbWMt. — Wbeie  l&Dds  are  convejed  on  a  eoaditioo  that  t^ 
are  to  be  med  for  the  pnrposcs  of  the  eommiBiioii  of  fish  and  JthfriM, 
and  are  never  need  for  that  purpose,  though  more  than  tweatj  jaan 
have  elapsed,  there  ia  a  breach  of  condition  for  whieb  the  giaitir 
and  hia  heirs  have  a  right  of  entrj.     (Mass.)     Fay  v.  Locke,  402. 

2.  CONDITIONS  BUBBBqUENT,  Breach  Of  by  tta*  United  SlaUL 
If  the  United  States  acquires  title  to  real  property  snbject  to  a  eoa- 
dition  Bubseqnent  in  the  eonvejance,  its  title  may  be  deitrojiJ 
through  a  bresch  of  luch  condition  nnder  the  same  eircamstaactt 
as  if  the  conveyances  were  to  a  priTate  person.  (Maae.)  F^j  f. 
Loeke,  402. 

Note. 

Oonf aadons  and  AdnlBiloDa  of  Third  Peraooa  In  Criminal  riniii.  ^  fait 
of  the  res  gestae,  786,  788. 

by  letter,  TSS,  786. 

considered  with  eircomstantisJ  evidenee,  760,  787,  788. 

death  of  declarant,  785. 

dj'ing  declarations  within  the  rule  of  exclusion,  788,  781. 

exception  in  Texas  to  role  regarding,  779,  786. 

in  bastardy  eases,  785. 

in  English  cases,  783-785. 

of  cod efend ants,  7S£. 

rejection  as  hearsay,  leasons  for  and  illnatratioiiB,  780,  781,  i<t> 


CONSTrrnTIONAL  I.AW. 

1.  f.maitrT'n  iTTft w— w.  iTMnt  h  n  g  Durerent  Parts. — In  eonitniic 
a  constitution  it  is  the  doty  of  the  court  to  harmonize  the  diflereat 
parts  and  to  give  each  one  its  proper  efFeet  so  far  aa  poaaible  nadff 
the  rules  of  construction.  (Utah)  Blackroek  Copper  IC.  ft  IC.  Co.  t. 
Tingey,  850. 

2.  CONSTITUTION — ConaidenittOD  of  Entire  Instnunent. — In  ca- 
struing  a  eonstitntional  provision,  it  is  the  duty  of  the  «oart  ta  ha**- 
recourse  to  the  whole  instmmeDt,  if  necessary,  to  aacertsin  the  trat 
intent  and  meaning  of  the  tArtienlar  proviaioa  in  qneation.  (Otak) 
Blackroek  Copper  M.  A  M.  Co.  v.  Tingey,  850. 

3  CONS TITUTIONAIi  IiAW— Oonatmfng  Statute  to  AtoU  I^ 
eonstltcttoaallty  ^A  statute  which  would  be  unconstitutional  aa  s:^ 
plitQ    t  f  1  ^        1     It     ^xBtir- 

lit   re      (Ms  =  I        omn    uvvLaltb  \     P  o^Ils  iupuM  Ld^  -ilfi. 

I  CONSTITUTIONAL  LAW— Party  Whose  Kigbte  are  nnt  Af 
focted.  When  may  Question  the  Oonstftntianality  of  a  Statata^— TW 
rule  that  a  court  will  ooC  liaten  to  an  objection  made  to  the  caartJIst- 
liannlity  of  a  law  by  a  party  whose  rights  it  doea  aot  affect  ■•  i** 
applicable  to  a  case   whare  Uia  vice  of  the  law   (        *  '      ' 
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vamntad  diserimination  between  the  indiTidnals,  against  whom  the 
iggression  thereby  forbidden  ia  committed.  (Neb.)  Greene  y.  State, 
$26. 

6.  OONSTITUTIOIIAL  LAW— Poial  Statatea  Making  Acta  CMm- 
nal  Whan  Oommitted  Agalnit  Oitiaana  and  Reaidenta  of  tbo  State. 
Section  3  of  the  act  of  March  30,  1901  (Laws  1901,  e.  93),  eontra- 
renes  section  15,  article  3  of  the  constitution  of  the  state  of  Ne- 
braska, which  forbids  special  legislation,  aa  well  as  section  1  of  the 
fourteenth  amendment  to  the  constitution  of  the  United  States^ 
Krhich  forbids  a  state  to  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  in  that  the  acts  thereby  pro- 
hibited are  made  criminal  only  when  committed  against  citis^ns 
or  residents  of  the  state  of  Nebraska.  (Neb.)  Greene  y.  State, 
326. 

3ee  Abortion,  5;  Attorney  and  Client;  Criminal  Law,  5,  7;  Gaming, 

3-6. 

00NTINT7AKCE. 

OONnNUANOE— Bifl^t  to  In  Oaaa  of  Absent  Witneasaa^ — 
Where  it  appears  on  a  trial  for  yiolating  the  local  option  law  that 
the  testimony  of  absent  witnesses  would  corroborate  the  defendant's 
theory  as  testified  to  by  himself,  and  would  otherwise  strengthen  his 
defense,  an  application  for  a  continuance  should  be  granted.  (Tex. 
Or.)     Beard  v.  State,  806. 

00NTBA0T8. 

In  Oenerdl, 

1.  0ONTBA0T»  UNIIiATIiBAIi»  not  Showing  Any  Consideration. 
Watkins  signed  and  delivered  to  Mallet  a  writing  as  follows*  "I 
agree  to  sell  W.  M.  Mallet  25  bales  of  middling  cotton  at  7%  cts., 
delivered  at  his  warehouse  during  November  and  October,  1900. 
4/2/1900.  Jackson,  Ga.  B.  F.  Watkins.*'  Such  writing,  not  showing 
any  consideration  to  support  the  promise  of  Watkins,  did  not  of  itself 
bind  him  to  deliver  the  cotton,  or  make  him  liable  in  damages  for  a 
failure  to  do  so.     (Ga.)     Mallet  v.  Watkins,  226. 

2.  JUBT  TBIAL^  Adoption  of  the  Charge  to  the  Evidence. — A 
charge  must  be  adjusted  to  the  evidence;  and  there  being  no  evidence 
of  any  promise  on  the  part  of  Mallet  to  buy  the  cotton,  other  than 
a  written  promise  delivered  to  Watkins,  the  court  did  not  err  in 
instructing  the  jury  that  the  plaintiffs  could  not  recover  unless  Mallet 
executed  and  delivered  to  Watkins  such  written  promise,  or  in  failing 
to  charge  what  would  be  the  effect  of  an  oral  promise  on  the  part  of 
Mallet  to  buy  the  cotton.     (Ga.)     Mallet  v.  Watkins,  226. 

3.  CONTBACTS,  Interpretation  by  the  Parties. — ^If  a  contract  is 
ambiguous,  the  court  will  generally  follow  the  interpretation  placed 
on  it  by  the  parties.     (Neb.)     Gorder  v.  Pankonin,  629. 

dceeptance. 

4.  CONTBACTS. — ^If  the  Notice  of  Acceptance  of  an  Offer  actu- 
ally reaches  the  party  making  the  proposition,  the  agency  through 
vrhich  the  fact  is  communicated  may  be  immaterial;  but  prior  to  the 
receipt  of  actual  or  constructive  notice  there  ordinarily  is  no  contracts 
(Ind.)     New  v.  Germania  Fire  Ins.  Co.,  245. 

6.  CONTBACTS-— Communication  of  Acceptance. — ^Mental  deter- 
mination to  accept  a  bare  proposal  or  mere  offer,  or  even  acts  done  in 
pursuance  thereof,  are  not  sufficient  to  bind  the  party  who  makes  the 
offer;  a  reciprocal  promise  is  required,  and  therefore  in  addition  to 
Bonsent,  the  party  to  whom  the  offer  is  made  must  communicate  his 
acceptance  directly  or  constructively  to  the  other  party.  (Ind.) 
New  v.  Germania  iFire  Ins.  Co.,  245. 
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8.  CONTBAOTS— OnmnimlefttlOB  «r  Acnptanee. — ^WIi«b  tm  OCk 
!■  HMl*  ttj  Hail  it  ia  implied,  ia  the  abeence  of  notieB  itf  revoeilin 
reBching  the  party  reeeiTing  the  offer  before  ita  ftcecptuiea,  that  tke 
writer  eaatinnea  wHling  to  contract  domi  to  the  time  tiuit  Um  itktr 
partj  may,  with  due  diligence,  aeeept  the  propoaitiaa,  aad  the  latta 
m&7  Dte  the  aame  mediam  to  expreaa  hig  aaaent;  in  tbkt  waj  tb 
en^^ment  may  be  concluded  before  the  party  ""V'g  the  aftr 
baa  notice  of  the  acceptance.  Bat  thia  doetrime  la  aot  extended  ■ 
far  aa  to  make  a  eommunieation  to  the  offeree'a  ai^nt  a  aaBidtti 
acceptance,  even  when  it  is  accompanied  by  direetion  to  (ive  notice. 
(Ind.)     New  V.  Oermania  Fire  Ins.  Co.,  24S. 

fvideaee  af  Jnfoxieatton  of  Party, 

7.  INTOXIOATIOH,  ETldanca  ai. — When  ob«  at  the  qaeatiow  ta 
be  jpwied  on  by  a  jury  i«  whether  or  not,  at  the  time  one  of  Ike 
parnea  to  the  ease  si^ed  a  writing,  he  waa  depriTed  »t  rsaaoa  ■■ 
aeeoDDt  of  being  intozicated:  held,  (a)  that  the  acts  and  aayinc*  rf 
■neb  party  immediately  before  and  after  aneh  time  aie  admiaaible  1* 
illustrate  such  queetion;  (b)  that  evidsnee  that  sneh  party  genenHj 
talked  incoherently,  had  no  conaeentiva  thought,  and  wu  wttkent 
bniineaa  capacity  while  under  the  iafiucnce  of  wtueky,  waa  not  admit- 
■ible  to  be  considered  in  deternuoing  aneh  qpeatien.  (Om-)  HswkiM 
T.  Stnddard,  IM. 
J«*oiMW«  of  Contraot. 

B.  O0NTRA0T8~a«Klsrian.— A  Snbataatial  FaOiin  of  **-'i**r-- 
-tlon  of  a  contract  may  joatify  ita  reaeiaaion.  (Mina.)  Ff—lrii  t 
Parelina,  450. 

9.  RESCISSION— nme  Within  Wblch  mnat  be  Hadau— TW  vet 

Joestion  of  how  much  time  a  party  to  a  contract  baa  permitted  M 
lapae  ia  not  neeeaaarily  determinatiTo  of  hii  right  to  reaeind;  tkt 
important  eonsideTation  ia  whether  the  period  has  been  long  «MKig3 
to  result  in  prejudice  to  the  other  party.  (Kan.)  Ba^e  v.  Paala 
Beflning  Co.,  34B. 

10.  KBSOISSION— Kertoratlon  of  Prin  Statna.— The  rule  that  ka 
who  seeks  the  reseiHlon  of  a  contract  must  restore  in  a^eei*  wha:- 
ever  he  baa  receiTed  onder  it  is  one  of  jnstice  and  aqiuty,  aal  ti 
procednre — of  subitance,  not  of  form — and  mnst  be  Toaaonably  ese- 
atrned  and  applied.  All  that  ia  neeesaar^  ii  that  the  one  party  ahai: 
be  plaesd  in  sobstantially  his  original  sitnation,  and  that  the  atha 
shaU  derive  no  nnconscionable  advantage  from  bia  oondnet.  (KaaJ 
Baaye  v.  Faola  Befining  Co.,  3411. 

See  Auignmenti. 

OOMTBTANOES. 

See  Deeds;  Yendor  and  Vendea. 

OOBOMBB& 

1.  OOBOHEB.— Mo  Bitoppal  cao  Oiow  Ont  of  1k«  Ptoaattndw* 

Acta  of  a  public  officer  of  limited  authority,  sneb  aa  *  coxomiz. 
(Ind.)     Sandy  v-  Board  of  Commisaionera,  273. 

2.  OOEONEB — Oecaaton  tot  mqneM  or  Antopoy- — ^A  reuaaah> 
iopposition  that  a  death  occurred  from  violence  or  casualty  ia  M 
necessary  to  confer  joriadietion  on  the  coroner  to  hold  a«  inqnen  ei 
an  antopey  aa  that  the  body  be  found  in  lua  connty.  (lad.)  Amij 
r.  Board  of  Commiesioners,  273. 

3.  OOBOHBB — Wben  cannot  Order  Autopaj.— Wben  ft  CfalU  wte 
baa  been  regularly  attended  at  home  by  physiciana  dies  withoat  aaj 
miBpicion  of  Violence  or  easoalty,  the  coroner  cannot  legally  ba!d  an 
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inquest  or  direet  an  satoptj,  althongh  tlie  exact  eansa  of  the  death 
ia  not  known.     (Ind.)     Sandj  v.  Board  of  CommisaionerSy  273. 

4.  OOBONEB— Antopsies  and  Inqna8t&— Undor  tbe  Indiana  Btat- 
nte^  autopsies  may  be  ordered  by  the  coroner  only  in  caaes  in  which 
inquests  may  be  legally  held — ^that  is,  where  death  is  reasonably 
supposed  to  have  come  bv  violence  or  casualty.  (Ind.)  Sandy  v. 
Board  of  Commissioners,  273. 

6.  COBONEH— Authority  to  Order  an  Autopsy. — ^A  coroner  is  not 
the  sole  arbiter  of  the  necessity  of  an  autopsy.  He  must  exercise 
his  authority  reasonably  and  not  arbitrarily,  and  a  person  holding 
an  autopsy  under  his  direction  is  charged  with  notice  of  the  limita- 
tions of  his  powers.     (Ind.)     Sandy  ▼.  Board  of  Commissioners,  273. 

C0BP0KATI0N8. 
In  Oenerdl. 

1.  COKPOBATION— Waiver  of  DlzectoraP  Meeting. — A  corporation 
may  waive  any  necessity  for  a  meeting  of  its  board  of  directors  for 
the  transaction  of  the  business  of  the  company  by  permitting  the 
direetors  to  establish  a  habit  or  usage  of  attending  separately  to  the 
making  and  performance  of  contracts  by  their  agents.  (Ark.)  Winer 
▼.  Bank  of  BlytheviUe,  102. 

2.  00BP0BATI0N8. — ^The  Authority  of  an  OflLcer  to  Act  for  a 
corporation  may  be  established  by  proof  that  he  was  held  out  to  the 
public  as  possessing  those  powers  wnich  he  exercised  in  a  given  case, 
or  that  the  corporation  has  acquiesced  in  or  ratified  his  acts.  (Ark.) 
Winer  v.  Bank  of  Blytheville,  102. 

5.  COBFOBATION. — The  Legal  Fiction  that  a  Ooxporation  is  a 
Person  or  Legal  Entity  cannot  be  urged  to  an  extent  and  purpose 
not  within  the  reason  and  policy  of  that  fiction.  (Wis.)  Milbrath  v. 
State,  1012. 

Bights  and  Powers — Ultra  Vires  Contracts, 

4.  OOBPOBATION8»  Bights  and  Powers  of. — A  corporate  entity 
has  only  such  rights  and  powers  as  are  conferred  upon  it  by  express 
or  implied  provisions  of  law.  (Fla.)  McQuaig  v.  Gulf  Naval  Stores 
Co.,  160. 

6.  OOBFOBATIONS->Xntra  Vires  Act8.-~A  Simple  Ck>ntract  Cred- 
itor, who  executed  notes  to  a  corporation,  is  not  entitled  to  question 
the  validity  of  a  transfer  of  the  paper  in  an  action  upon  the  notes. 
(Ark.)     Winer  v.  Bank  of  Blytheville,  102. 

6.  COBPOBATION8,  Power  of  to  Contract — ^When  not  prohibited 
by  law,  corporations  have  the  implied  power  to  make  contracts  that 
are  fairly  within  the  scope  of  the  purposes  of  their  creation.  (Fla.) 
McQuaig  V.  Gulf  Naval  Stores  Co.,  160. 

7.  C0BP0BATI0N8  —  Contracts  Which  may  not  Bepudiate^ — 
When  a  contract  made  by  a  private  corporation  is  not  forbidden  by 
law  and  has  some  relation  to  the  business  the  corporation  is  author- 
ized to  do,  such  contract  may  not  be  repudiated  at  pleasure  to  the 
injury  of  one  who  in  good  faith  dealt  with  the  corporation  under 
circumstances  indicating  the  authority  of  the  corporation.  (Fla.) 
McQuaig  V.  Gulf  Naval  Stores  Co.,  160. 

8.  COBFOBATIONS->Ultra  Vires,  Defense  of.  When  not  Avail- 
able.— ^While  those  dealing  with  a  private  corporation  are  charged 
with  some  degree  of  care  to  ascertain  the  powers  of  the  corporation 
with  reference  to  the  transaction,  yet  if  the  transaction  has  some 
fair  relation  to  the  matters  within  the  corporate  authority,  the  de- 
fense of  ultra  vires  will  not  in  general  be  available  to  afford  in- 


jnatiw  01   inpoiitioii.     (FIr.)    UeQo^  ▼.   Onlf  Vwnl  I 
100. 
9: '  OOBPORA.TIONS,  Ooittoaet  Of  vMi  Bmknr  to  S«U  I 

<rf  Ultn  VliM. — When  %  eor^ration  having  antlioritj  to  do  a  gei 
eral  eommusion  knd  ntSTcantile  busineia,  to  own,  lemse  ttai  opentr 
tarpentiiia  fanna,  to  IsAM  and  anblet  and  bof  iind  sell  timbv  lot 
tnrpentine  and  milling  pnTpoaea,  and  to  mj  and  hold  «iiel>  real  otite 
aa  ma7  b«  neceasaiy  for,  or  incidental  to,  the  aDtfaorized  bonnoi, 
and  an  action  ia  bronght  against  the  earporation  for  eoraaiiniiiM 
for  finding  a  pnTehaaer  for  lands,  and  to  a  piek  of  altra  viret  tkit 
the  eorporation  did  not  have  anthority  to  maka  the  eontnet,  ud 
was  not  at  asv  time  seised  and  possessed  of  the  lands  to  whiek  tkt 
contract  of  sale  reUtea,  and  had  no  interest  direetly  or  indirtctly  is 
the  lands,  a  demnrrsT  was  filed,  and  a  replication  to  the  plea  si- 
lages that  the  defendant  corporation  claimed  and  represented  itMlt 
to  be  the  owner  of  the  lands,  emplojed  plaintiffs  and  receired  tk 
benefit  thereof,  and  sold  or  eansed  to  be  sold  the  identicsl  lasit 
throngh  another  for  a  greater  profit,  which  replication  is  denorred 
to,  the  defense  of  nltra  vires  cannot  avail  the  defandAnt.  (Ha.) 
McQnaig  ▼.  Qalf  Naral  Stores  Co.,  IfiO. 

Tnmtfen  and  Cotttolvtationi. 

10.  OOSPOKA.TIOin,  OONSOUDATED,  Bight  of  to  8w  nd  h 
DafMid  Suits. — When  a  corporation  is  the  saecanor  by  oonMlidatias 
of  other  corporations,  it  has  the  same  right  to  sne  upon  csases  sf 
action  and  to  make  defense  when  sued  aa  uie  original  eorporatinas,  ■ 
either  of  them,  had.     (Ala.)     Bonthem  Steel  Co.  r.  Hopkins,  90. 

11.  OOMFOBATIOKS,  TraaMfer  irom  Old  to  Nov,  WImb  F(aal» 
IflDt. — When  a  new  corporation  is  organized  which  tak«B  a  eostt; 
anea  from  an  existing  corporation  of  all  its  eorporata  propertj,  sad 
the  only  eonaideration  paid  therefor  was  the  iasaane«  of  shuia  d 
capital  stock  in  such  new  corporation  to  the  individaAl  stockholdtn 
and  directors  of  aneh  old  corporation,  and  an  agreement  to  asssBt 
certain  mortgage  indebtedness  of  each  old  corporation,  ■  biH  IM 
bj  creditors  of  Each  old  corporation  against  the  new  corporatitB. 
containing  sneh  allegations,  eoDpIed  with  the  farther  nllegatioa  tU 
the  valoe  Ot  the  property  of  aach  old  corporation  so  convejrc 
"amoonted  to  conaiaeiably  more  than  the  mortgage  indebtednesi  » 
assnmed,"  which  sMks  to  sabjeet  each  property  so  conveyed  to  nJi 
for  the  payment  of  the  judgment  indebtedDcss  of  such  old  eorp«a- 
tion,  is  not  damnrrabia  for  lack  of  equity.  (Fla.)  J.  I.  Kelley  Co.  t. 
Pollock,  1101. 

Sales  owl  Tnuu/tfra  of  Stock. 

12.  OOKPORATION— liablUtf  foi  Pomlttlac  Tnaaln  of  StaA 
«■  Books. — It  is  the  duty  of  the  officers  of  a  corporation  to  preliet 
the  stock  of  its  members,  and  if  they  permit  an  ananthorised  tns*- 
fer  on  the  boohs  of  atock  from  one  of  the  stockholders  to  anolter 
person  not  legally  entitled  thereto,  the  corporation  itsolf  is  th««hf 
made  Usble.     (W.  Va.)     Snyder  v.  Charleston  etc.  Bridg*  Co.,  H7. 

13.  OOKPOBATION— Blgbt  to  SOU  ntuabsaibed  Stock.— Ai  o^ 
ganised  corporation  has  the  right  to  sell  its  onsabscribed  stock. 
(Wis.)     Soutbwestom  Slate  Co.  v.  Stephens,  1074. 

14.  OOBPOKATIOH— Sale  of  Unanbacilbed  Stock.— If  a  eorpors- 
tion  offers  to  aell  unsubacribed  stock  at  a  stipnlated  fignre,  aa  accei'- 
anee  of  the  offer  makes  a  binding  contract.  No  acceptance  of  tbi 
acceptanco  is  neeesBair.  (Wis.)  Sonthweaten  SlaU  Co.  t.  Stohesi, 
1074. 
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CompelHnff  I$9vance  of  Stock. 

15.  OOBPOBATION— «iiit  to  Compel  Isnunca  of  Stock  to  Sharo- 
holdor. — ^Equity  has  Jnrifldiction  in  the  matter  of  a  suit  broaght 
by  a  stoekholder  against  a  corporation  to  compel  it  to  issue  a 
certificate  for  the  shares  of  stock  owned  by  him  in  such  corpora- 
tio^y  and  for  the  accounting  for  dividends  to  which  he  is  entitled 
on  his  stock;  and  if  there  is  any  valid  reason  why  this  relief  can- 
not be  given,  equity  will  grant  alternative  relief  by  way  of  dam- 
ages.    (W.  Ya.)     Snyder  v.  Charleston  etc.  Bridge  Co.,  947. 

16.  OOBPOBATION— Suit  to  Ck>mpel  Issuance  of  Stock  to  Share- 
lufldeTd — At  a  stockholders'  meeting  held  for  the  purpose  of  organiz- 
ing in  pursuance  of  the  certificate  of  incorporation,  at  which  meet- 
ing all  the  stock  ia  properly  represented,  one  of  the  persons, 
appearing  from  the  certificate  of  incorporation  to  be  a  stockholder, 
is  elected  director.  Held,  the  corporation  is  thereby  estopped  from 
denying  that  such  person  so  elected  is  a  legally  constituted  and 
bona  fide  stockholder.  (W.  Ya.)  Bnyder  v.  Charleston  etc.  Bridge 
Co.,  947. 

17.  OOBPOBATIOK— Suit  to  Compel  Zseaaiice  of  Stock— La^ee. 

A  stockholder  may  lose  his  right  to  invoke  the  aid  of  equity  to 
compel  the  corporation  to  issue  him  a  certificate  for  the  shares  of 
stock  owned  by  him,  by  a  delay  of  six  years,  knowing  for  five  years 
of  that  time  that  he  is  not  recognized  as  one  of  the  stockholders. 
(W.  Ya.)     Snyder  v.  Charleston  etc.  Bridge  Co.,  947. 

Foreign  Corporations, 

18.  FOBEION  COBPOBATION  —  Failure  to  Comply  with  Law— 
Effect  on  Contracts. — ^The  contracts  inhibited  by  subdivision  10  of 
section  1  of  chapter  506,  Wisconsin  Laws  of  1905,  are  not  limited 
to  those  made  by  a  foreign  corporation  doing  business  in  the  state, 
within  the  meaning  of  subdivision  2.  (Wis.)  Southwestern  Slate  Co. 
▼.  Stephens,  1074. 

19.  FOBEION  COBPO&ATION  —  FaUiire  to  Comply  with  Law— 
Stock  SubscriptioxL — ^A  contract  to  sell  unsubscribed  stock  by  a  for- 
eign corporation  which  has  not  complied  with  section  1770b  Wisconsin 
Statutes  of  1898,  as  amended  by  chapter  506  of  the  Laws  of  1905, 
is  unenforceable  against  the  subscriber.  (Wis.)  Southwestern  Slate 
Co.  V.  Stephens,  1074. 

20.  FOBEION  COBPOKATIOK— Failure  to  Comidy  with  Law.— A 
Single  Contract  falls  within  the  ban  of  the  Wisconsin  statute  which 
declares  contracts  unenforceable  when  made  by  a  foreign  corporation 
that  has  not  complied  with  the  law  of  the  state.  (Wis.)  South- 
western Slate  Co.  V.  Stephens,  1074. 

21.  FOBEiaN  COBPO&ATION  —  Service  of  Process  and  Betarn 
Thereof. — For  the  purpose  of  serving  process  in  suits  against  it  in 
this  state,  a  railroad  corporation  doing  business  here,  though  chartered  by 
another  state  or  territory,  will  be  treated  as  a  domesUc  corporation, 
and  the  return  of  the  officer  need  not  show  that  the  place  of  ser- 
vice was  the  place  of  residence  of  the  person  served.  (W.  Ya.) 
Stout  V.  Baltimore  etc.  B.  B.  Co.,  940. 

22.  UNLICENSED  COBPOBATION  —  Validity  of  Contract.— A 
Conditional  Sale  of  property,  made  by  a  resident  agent  of  an  un- 
licensed foreign  corporation,  followed  by  a  change  of  possession  and 
part  payment,  is  void  in  behalf  of  the  corporation  but  enforceable 
against  it;  and  the  corporation  cannot  assert  that  no  contract  exists^ 
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And  recover  the  goods  in  repleyui  without  tendering  what  hae 
reeeived.     (Wi«.)     Dnlath  Mnsic  Co.  v.  Clancyy  1051« 

See  BiHa  and  Notes,  10-13;  Embezzleiiieiit;  InterrentioB,  S-l 
Kote. 
Cknporfttioiii^  admisriona  of  agento  of,  311,  312,  316,  321,  334,  336, 33L 

CX>TEKANT& 

See  Taxation,  17-28. 

OOUBTa 

8iar9  DeeisU. 

1.  8TABE  DE0I8I& — ^The  decision  of  a  eonrt  aettlijig  the  ri^t 
of  descent  and  the  ownership  of  property  becomes  a  mle  of  propcitj, 
and  after  standing  manj  years,  will  be  followed,  ere&  if  dee^d 
erroneous.     (Ala.)    Bro¥ni  ▼.  Einlej,  88. 

Jwrisdietion. 

2.  JUBI8DICTION  Orer  QfficexB  and  Agents  of  the  TJnJted  Strtv 
Holding  Poasession  of  Landa  Without  Sight. — ^If  an  officer  or  agaat 
of  the  United  States  holds  possession  of  lands  after  title  of  tke 
United  States  thereto  has  been  forfeited  bj  a  brea^  of  eonditioa 
subsequent  in  the  conveyance,  a  state  court  haa  jurisdiction  to  ente^ 
tain  an  action  to  recover  such  land.  It  is  not  sofficient  that  the  if- 
ficer  was  acting  as  a  representative  of  the  United  States  unless  tke 
right  of  the  United  Statea  ia  such  aa  |o  justify  hia  setion.  (Hssl) 
Fay  V.  Locke,  402. 

8.  JUBISDIOnON  of  State  Ckmrt  Over  laandB  Ckmveyed  ts  tts 
United  Statea  for  a  PnUlc  Use. — By  the  statutes  of  Massachusetts, 
the  courts  of  that  state  have  eoncnrrent  jurisdiction  with  the  eoerts 
of  the  United  States  over  tracts  of  land  conveyed  to  the  United 
States  for  a  public  use,  and  exclusive  jurisdiction  over  any  seek 
tract  if  it  ceases  to  be  used  by  the  United  Statea  for  soeh  poblie 
use.     (Mass.)     Fay  v.  Locke,  402. 

OBIMINAL  LAW. 

1%  GenerdL 

1.  CBIMINAL  LAW— Prlnc^ml  or  AeoompUce. — One  who  uses  aa 

innocent  person  to  consummate  a  crime  is  a  principal,  whether  preieat 
or  absent.     (Tex.  Cr.)     Farris  v.  State,  824. 

2.  CBIMIKAIi  I.AW.— -The  Word  'Wmfal'*  In  a  Fennl  StaMe 
Heana  more  then  it  does  in  common  parlance;  it  means  with  evil 
intent  or  legal  malice,  or  without  reasonable  ground  for  beUeviag 
the  act  to  be  lawfuL     (Tex.  Cr.)     Caldwell  v.  SUte,  809. 

3.  CBIMIKAL  LAW— Place  Where  Qrlme  may  be  Prosecvfead^— 

Under  the  constitution  and  laws  of  this  state  a  crime  can  be  pros- 
ecuted and  punished  only  in  the  state  and  eounty  where  the  alleged 
offense  was  committed.     (W.  Va.)     State  v.  McAllister,  955. 

4.  OBIMIKAL  LAW— Def oiae  tliat  Accnaed  Bepresents  Oorpofa- 

tion. — In  a  criminal  prosecution  the  accused  eannot  be  heard  to  say 
in  justification  that  he  committed  the  offense  in  his  offieial  capacity 
as  officer  of  a  corporation,  nor  can  he  assert  that  acts  ia  form  ear- 
porate  were  not  his  acts  merely  because  carried  out  by  him  through 
the  instrumentality  of  a  corporation  which  he  controlled  and  dominated 
and  which  he  employed  for  that  purpose.  (Wis.)  Milbrath  t.  State,, 
1012. 

Former  Jeopardy, 

6.  FORBCER  JEOPABDT—Acqnittal— Effect  of  FiQCnriiis  Hew 
Trial  After  a  Conviction  for  the  Leaser  Offenaei — When  a  person  haa 
been  indicted  for  murder  and  convicted  of  voluntary  manalaughter^ 
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if  li6  Yolnntarily  leeks  and  obtains  a  new  trial,  ha  i«  fnbjeet  to 
another  trial  j^enerally  for  the  offense  charged  in  the  indictment,  and 
npon  such  trial  he  cannot  flnecessfollj  interpose  a  plea  of  former 
acquittal  of  the  crime  of  mnrder.  or  former  jeopardy  in  regard 
thereto.  This  ruling  is  in  accord  with  article  1,  section  1,  paragraph 
8,  of  the  constitution  of  the  state  (Civil  Code  of  1895,  section  5705), 
which  provides  that  "No  person  shall  be  put  in  jeopardy  of  life,  or 
liberty,  more  than  once  for  the  same  offense,  save  on  his  or  her  own 
motion  for  a  new  trial  after  conviction,  or  in  ease  of  mistrial."  (Qa.) 
Brantley  v.  State,  218. 

6.  CONBTrrUTIONAL  IiAW— National  Coostitation,  When  doaa 
not  Affect  State  Tribunal!. — The  fifth  amendment  of  the  constitution 
of  the  United  States,  including  the  statement,  "Nor  shall  any  person 
be  sbbjected  for  the  same  offense  to  be  twice  put  in  jeopardy  of  life 
or  limb,  ....  nor  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law,"  was  a  limitation  upon  the  power  of  the  federal 
government,  and  not  upon  the  individual  states.  (Ga.)  Brantley 
V.  State,  218. 

Due  Process  and  Equal  Protection, 

7.  OONSTITUnONAL  LAW  — The  Fourteenth  Amendment  has 
the  Effect  of  Securing  a  New  Trial  After  the  Conviction  of  a  Lesser 
Offense. — ^If  one  has  been  indicted  for  murder  and  convicted  of  man- 
slaughter, and,  under  a  provision  of  the  state  constitution  to  the  effect 
that  if  a  new  trial  is  granted  to  a  convicted  person  on  his  own  motion 
it  shall  be  another  trial  generally  for  the  offense  charged  in  the  in- 
dictment, moves  for  a  new  trial  and  obtains  it,  thus  voluntarily 
causing  the  verdict  to  be  set  aside,  the  clause  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  prohibiting  any 
state  from  depriving  a  person  of  life,  liberty  or  property  without  due 
process  of  law  or  denying  to  any  person  the  equal  protection  of  the 
laws,  does  not  prevent  him  from  being  again  tried  for  murder.  (Oa.) 
Brantley  v.  State,  218. 

Trial — Evidence  and  Instructions. 

8.  OBIMINAL  LAW — Omission  of  Ihstmction  not  Beqnested. — 
Where,  on  the  trial  of  a  criminal  charge,  the  court  presents  in  its 
instructions  to  the  jury  the  principal  questions  involved,  the  defend- 
ant cannot  predicate  error  upon  an  omission  to  give  a  special  in- 
struction which  was  not  requested.     (Kan.)     State  v.  Shaw,  298. 

9.  EVIDENOE. — ^When  There  is  Serious  Doubt  as  to  the  Admls- 
slbfllty  of  evidence  in  a  criminal  case,  the  doubt  should  be  solved  in 
favor  of  the  accused.     (Miss.)     Gambrell  ▼.  State,  549. 

10.  CBIMINAL  TBIAL  —  Evidence  of  Former  Offense. — On  the 
cross-examination  of  the  defendant  in  a  prosecution  for  aggravated 
assault,  it  is  improper,  for  the  purpose  of  affecting  his  credibility,  to 
inquire  into  crimes  committed  by  him  fifteen  years  before;  they  are 
too  remote  for  this  purpose.     (Tex.  Cr.)     Bogus  v.  State,  804. 

11.  CBIMINAL  LAW— Beference  to  Prior  Crime  in  Instruction 
and  Argument. — Where,  in  a  prosecution  for  aggravated  assault,  the 
state  has  erroneously  been  permitted  to  inquire  into  other  crimes  com- 
mitted- by  the  accused  fifteen  years  before,  and  the  court  singles 
out  his  prior  conviction  in  charging  the  jury,  and  the  state's  at- 
torney refers  to  it  in  severe  terms,  reversible  error  is  committed. 
(Tex.  Cr.)     Bogus  v.  State,  804. 

12.  CBOnNAL  TBIAL — ^Instmctlon  Outside  the  Evidence. — Trial 
courts  in  giving  charges  in  regard  to  the  law  of  the  case  should  con- 
fine their  instructions  to  the  case  developed  by  the  facts;  there  is  no 
necessity  for  going  beyond  the  facts  and  putting  into  the  instruc- 
tions matters  not  called  for  by  the  evidence.  (Tex.  Cr.)  Blocker  v. 
State,  772. 
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Verdiet  and  Bentenee, 

13.  OBIMINAIi  ZJLW-— Vordtct  for  Uladsmeaaior  or  Taloor^-A 

verdict  flndiug  the  "defenduit  ^ilt^  of  uaanlt  and  bsttciy  witk  it- 
tent  to  commit  manaUnghter"  is  a  conviction  of  sBaanlt  KBd  bitUiT 
merely,  tlie  words  "with  intent  to  commit  miinliaghtw"  beiaf  (D- 
plnssge.     (MIbb.)     Ez  parte  Burden,  511. 

14.  CRUHHAI.  I.AW— Jnrlsdlctloii  to  ImpoM  SontMice.— Altkc^ 
tha  court  may  have  jnrisdiction  over  the  tobjeet  matter  sod  nv 
the  person,  it  is  without  juriBdietion  to  impose  a  aeatenc*  not  a^ 
propriate  to  the  kind  and  natnie  of  the  oOente.  The  eonrt,  to  hiTC 
power  to  render  the  parti(?alar  jndgmeut,  must  impoae  a  pmtihneDt 
of  the  character  authorized  by  law.     (Uiss.)     Ex  part«  BiLrdex,  SU. 

16.  CBIMINAI.  Ii&W— Imgnlar  or  Void  Sentene*. — A  sentean 
of  a  different  character  from  that  authoriaed  by  law  to  be  impost  I 
for  the  crime  of  whieh  the  aceused  has  been  found  ffoUty  is  voii 
while  a  sentence  which  imposes  the  statatory  kind  of  pnniahmat, 
although   excessive,  is  not  void.     (Miss.)     Ex  parte   Bnrdeii,  81L 

16.  OBHUINAIi  I.AW.— a  Sentace  as  for  a'Friony  In  Cam  af  a 
Oonvlctloii  of  »  Mlsdemuuiar  is  void  abiolntely.  (Miss.)  Ex  paita 
Bnrden,  511. 

8ee  Attorney  and  Client;  Banks  and  Banking. 
Note. 

Orlmloal  Law.    See  Confesaiong  and  Admisuons  of  Third  PefssFas  is 
Criminal  Caaea;  Offenaea  Continning  Tbroaghont  Oaa  Daj- 

OKOF8. 

"EbUu'^  A^te- 
»en,  B13.        " 

2.  OBOPS  —  OonveyaacM  and  DorliM. — Unless  rosorred  ersfi 
standing  npon  the  groond,  matnred  or  not,  pass  to  the  grantee  warsfj 
in  a  deed  of  conveyance,  or  to  a  party  to  whom  the  land  ia  davissA 
(Neb.)     Estats  «f  Andersen,  613. 

Seo  Taxation,  6,  S. 
Note. 

Crops,  agreement  to  convey  lands,  whether  indndes,  020. 
cDuveysnee  of  lands  by  escrow,  when  paases  title,  620. 
conveyance  of  lands,  operation  by  relation   and  ita   effect   «p*>i 

conveyance  of  lands,  passes  nnless  reserved,  619. 

eonveyance  of  lands  passes  grantor's  interest  in  aa  landlord,  OIL 

death  of  owner,  in  whom  vests  after,  623-625. 

deflnitiont  of    617,  SIS.   ' 

devise  of  lands,  when  includes,  625. 

dowiess,  right  of  to  as  against  eiecntors  and  administrators,  ftXL. 

emblements,  distinction  between  end,  618. 

evidence,  parol,  of  the  grantor's  reservation  of,  621. 

execution  or  foreclosure  sale  of  land,  when  j>a*s  by,  622. 

executors  and  administrators,  statutes  affecting  ri^t   of  to,  W. 

eieeutors  and  administrators,  when  become  entitled  to,  623,  624. 

fructus  induBtriales  and  fructns  natnrales  are  included  within,  Cll 

grantor's  ioterest  in,  extent  of,  620. 

grsEB,  when  regarded  as,  61EI-621. 

heirs,  when  become  entitled  to,  6E5,  6EQ. 

incidents  of  poBBCssion  of,  62Q. 

life  tenant,  to  whom  go  on  death  of,  SS9. 

ordinary  agricultural,  what  are,  61S. 


Indxz.  1147 

nenonaltj,  when  and  for  what  purposes  regarded  as,  623. 
realty,  when  a  part  of,  619. 

reservation  of  rrom  a  eonveyanee,  parol  evidence  of.  621. 
sale  of,  when  effeets  a  severance  from  the  lands,  021. 
severance  of  from  the  land  by  sale,  621. 
irhat  included  within,  618. 

when  severed  become  personalty  and  do  not  pass  by  deed  of  land, 
620. 

OUBTE8T. 

1.  OUBTEST.— A  Decree  of  Divorce  ftom  Bed  and  Board,  with 
perpetual  separation,  in  the  terms  provided  by  section  12,  chapter 
64  of  the  Code,  does  not  bar  the  curtesy  of  the  husband,  against 
w^hom  such  decree  is  pronounced,  in  lands  belonging  to  the  wife  at 
the  time  of  the  decree;  but  upon  lands  thereafter  acquired  by  her 
it  operates  like  an  absolute  divorce,  thus,  as  to  such  property,  bar- 
ring claim  to  curtesy.     (W.  Ya.)     Hartigan  v.  Hartigan,  973. 

2.  0UBTE8T  — Bantoff  by  Qpadal  Order  In  Divorce  Decree. — 
Quaere:  May  not  the  court,  by  virtue  of  section  11,  chapter  64  of 
the  Code,  in  granting  such  divorce,  bar,  by  a  special  order  in  the 
decree,  the  right  of  curtesy  or  dower  in  the  existing  real  estate  of 
the  parties,  or  either  of  them.  (W.  Ya.)  Hartigan  v.  Hartigan, 
973. 

a.  CUBTE8T--Divorce.*-Tlie  Word  ^'Interests''  in  a  decree  of  di- 
vorce which  reserves  "for  future  order  the  question  of  the  interests 
of  each  of  the  said  parties  in  the  said  property,"  includes  the  hus- 
band'a  estate  by  the  curtesy.  (W.  Ya.)  Hartigan  v.  Hartigan, 
973. 

CUSTOM. 

See  Evidence,  2. 

DAMAOES. 

1.  PLEADXKO — ^Damages,  Allegation  Bc^ectlng,  When  wlH  not 
1M  Struck  Out. — Allegations  in  the  declaration  of  the  plaintiff's  loss 
or  damage  may  not  be  so  wholly  irrelevant  as  to  be  amenable  to  a 
motion  to  strike,  and  yet  subject  to  compulso^  amendment  under 
the  statute.     (Fla.)     Williams  v.  Atlantic  Coast  line  By.  Co.,  169. 

2.  DAMAGES,  NOMINAIi^  When  Beooverable.— When  the  alle- 
ffations  of  the  declaration  show  the  legal  right  of  the  plaintiff  has 
been  invaded,  he  may  recover  at  least  nominal  damages,  and  a  de- 
murrer thereto  should  be  overruled.  (Fla.)  Williams  v.  Atlantic 
Coast  Line  Ry.  Co.,  169. 

3.  NEGLiaENCE,  Damages,  What  Becoverable  for. — Only  such 
damages  may  be  recovered  as  were  contemplated  or  might  reason- 
ably be  supposed  to  have  entered  into  the  contemplation  of  the  par- 
ties to  the  contract  of  carriage.  If  the  owner  of  the  goods  would 
charge  the  carrier  with  any  special  damages,  he  must  have  com- 
municated to  the  carrier  all  the  facts  and  circumstances  of  the  case 
which  do  not  ordinarily  attend  the  carriage  or  the  peculiar  charac- 
ter and  value  of  the  property  carried,  for  otherwise  such  peculiar 

•  circumstances  cannot  be  contemplated  by  the  carrier.     (Fla.)     Will- 
iams V.  Atlantic  Coast  Line  By.  Co.,  169. 

4.  NEOLIOENCE,  Damages  for  Enforced  Idleness  of  Plaintiff's 
Bmployte,  When  not  Becoverable. — In  an  action  against  a  railroad 
company  for  damages  caused  by  the  failure  of  the  company  to  de- 
liver within  a  reasonable  time  orange  boxes  intrusted  to  the  de- 
fendant to  transport  for  hire,  the  plaintiff  cannot  recover  the  loss 
and  damage  in  the  enforced  idleness  of  persons  employed  to  pack 
and  ship  Ms  oranges  on  his  orange  groves,  where  the  defendant  was 


not  informad  that  mes  had  be«n  employed  to  pick  iha  tmrnfm,  v 
th»  time  within  which  the  atangBa  were  to  be  picked,  asd  tke  tM- 
tract  of  cATTiage  did  aot  llx  %aj  epeeiflc  tijua  for  the  liuipartatxi 
and  deliTery  of  the  boxes.  (Fla.)  Williame  ▼.  Atlvitie  Coart  U" 
By.  Co.,  169. 

5.  FI^ABHraS— DamagM,  SpedAl,  Vbm  aot  BUtad  via  Id- 
deiit  Certain^. — In  an  action  agaiut  a  iailro«4  eompajiy  tor  dia- 
BgeB  eauaed  bj  ita  failure  to  transport  and  deliver  oranffe  beie 
within  a  Teasonable  time,  the  allegatiou  of  the  declaratioa  "ttil 
bj  reason  of  the  premiees  the  plaintiff  incnned  loss  and  daaup  i> 
being-  anable  to  pack  and  ship  part  of  bis  orangea  for  the  Chial 
Dias  market"  are  not  itated  with  such  eertainty  as  to  eliow  the  tit- 
bitity  of  the  defendant  therefor.  (Fla.)  WilUama  v.  Atlaatic  Caul 
Line  By.  Co.,  169. 

ft.  NEOLIOEHCE — Dvnagofl  fnm  FtmsIhx  of  Orangam,  WkH  Ml 
Becorei&ble.—The  freeiing  of  plaintilTg  oranges  on  the  Ireel  il  ut 
■o  direct,  natnral  and  proximate  a  remit  of  the  failore  of  a  railrsil 
company  to  deliver  to  the  plaintiff  within  a  reasonable  time  onap 
boxes  intrusted  to  the  defendant  company  to  traneport  for  Ure  n 
to  make  loeh  company  liable  therefor  by  reason  of  auch  delay,  wboi 
the  contract  of  carriage  did  not  fix  any  ipecifie  time  for  the  tnat- 
portation  and  delivery  of  the  boxes,  and  the  defendant  cospsir 
waa  not  informed  that  the  plaintiff  would  leave  the  orange*  on  ti« 
trees,  exposed  to  the  dangers  of  the  cold,  nntil  the  boxes  were  it 
liveiad.    (Fla.)    Williama  v.  Atlantic  Coast  Line  By.  Co.,  169. 

DEATH. 
ADMINI8TKAT0B— Damages   for   mtoigfnl    DsAtta    not  1» 

Mta  of  Estate. — Money  received  in  an  action  by  an  administnler 
puranant  to  sections  3488  and  S480,  Code  of  1906,  for  eavaiaf  tk 
death  of  bis  decedent  by  wrongful  act,  neglect  or  defanlt,  does  M 
constitute  general  assets  of  the  estate  of  sneh  decedent  in  tk( 
hands  of  the  administrator  to  be  administered,  and  liable  for  k? 
debts,  and  a  jndgment  at  law  against  the  administrator  de  ban 
testatorla  constitutes  no  lien  or  charge  on  snch  fond.  Such  aeatr 
belongs  to  the  particular  persons  who  by  law  are  ontitled  tbenta 
(W.  Ta.)     Thompson  v.  Mann,  987. 


J»  Qenenl. 

1.  DEEDS,  Exectrtliig  irlth  tbo  OnntM'B  Name  la  Btmak.— S.  is 
good  faith  pnrchaaed  a  tract  of  land  of  W.,  paying  him  in  foD  tki 

screed  price  therefor.  W.  thereupon  executed  and  delivered  te  D 
bis  warranty  deed  for  said  land,  leaving  the  name  of  the  giaelM 
therein  blank,  with  the  understanding  that  if  one  IS.  should  Ir 
aire  to  take  the  land  and  immediately  repay  D.  the  pnrehasc  [«in' 
his  name  was  to  be  inserted  in  the  deed  as  grantee;  bot  if  H. 
should  fail  to  take  the  land,  then  D.  was  to  insert  hia  own  asa< 
tlierein.  M,  failed  to  pay  for  the  land  at  the  time  agreed  ujii 
anil  the  name  of  D.  naa  tnBeited  therein  as  grantee.  Held.  UU 
llie  deed  when  tbus  completed  conveyed  the  land  to  D.,  and  IM 
title  thus  obtained  was  paramount  to  the  liens  of  attaehnaa 
BubscquentlT  levied  thereon.     (Neb.)     Mahoney  v.  Salsbury,  6*:. 

2.  DEEDS — Interpretation  ao  as  to  Uaka  Operattvc. — A  6tt 
mu.st  be  so  interpreted  as  to  make  it  operative  and  effective,  if  3 
tcriii»  arc  Rusceptible  of  such  interpretation.  (W.  Va.)  McDassM 
V.  Jarvia,  aS9. 

3.  DEEDS  —  Becovery   of  JTfqjerty   by  Life   Tenant. — The    1 
a^ords  the  life  tenant  nnder  such  a  deed  appropriate,  ready  and  e 


Indbz.  1149 

lete  Temedies  for  the  reeoTttrj  of  the  posseesioii  of  the  property,  and 
ourts  of  equity  will  not  entertain  them  for  such  purpose.  (W.  Va.) 
£.eJ>ojkBld  v.  Jarvisy  S89. 

4.  X>SED&— Beeervation  of  XSstate  for  Ziffe. — A  deed  conveying 
And  and  personal  property  to  the  grantees  without  words  of  limita- 
;ioii.  or  definition  of  their  estates,  but  reserving  to  the  grantors  es- 
tates therein  for  their  lives,  in  the  following  terms  as  to  the  land, 
''sball  enjoy  the  free  nse,  benefit  and  possession  of  the  said  land  .... 
during  Ids  or  her  natural  life  for  residence  or  other  purposes,  free 
from  the  will  or  wish"  of  the  grantees,  and,  as  to  the  personal  prop- 
erty, ''shall  enjoy  the  free  use,  benefit  and  possession  during  his  or 
her  natural  life  ....  for  their  use  free  from  the  will  or  wish"  of 
the  grantees,  reserves  estates  for  life  in  the  grantors  and  vests  re- 
mainders in  fee  in  the  grantees.  (W.  Ya.)  McI>onald  v.  Jarvis, 
889. 

Unrecorded  Deed. 

6.  DKBDS— Prscadisnes  Utoscorded  and  Attachments. — ^A  prior 
nnreeorded  deed,  passing  the  legal  title  to  the  real  estate  in  good 
faith  and  for  a  valuable  eonsideration,  will  take  preeedenee  of  an 
attaehment  or  judgment,  if  such  deed  be  recorded^  before  any  deed 
based  upon  such  attachment  or  judgment:  Harral  v.  Gray,  10  Neb. 
186.     (Neb.)     Mahoney  v.  Balsbury,  647. 

See  Conditions  Subsequent;  Crops,  2;  Estoppel,  1;  Timber;  Vendor 

and  vendee. 

DKFINITIOMB. 

See  Words  and  Phrasesi 
Nota. 

Dellnitloa  of  auction,  479. 
of  auctioneer,  480. 
of  crops,  617,  618. 
of  Dutch  auction,  480. 

of  franchises  of  corporations,  864-866,  868,  869. 
of  mortgages  in  equity,  915. 

DISHONOR. 

See  Bills  and  Notes,  20,  21« 

DIVOBC& 
In  OenerdL 

1.  DIVOBCE.— A  Osneral  Denial  Puts  In  Isbim  Desertion  charged 
against  a  wife  in  the  complaint  in  an  action  for  divorce,  and  any 
facts  are  admissible  thereunder  tending  to  show  a  voluntary  sepa- 
ration and  living  apart.     (Wis.)     Patrick  v.  Patrick,  1067. 

2.  DIVOBOR — The  Question  of  Collusion  In  tlie  Case  of  a  Divorce 
against  a  person  under  guardianship  should  not  be  tried  out  by  affi- 
davits upon  a  collateral  issue  raised  by  the  motion  of  the  guardian 
to  set  aside  a  decree  ordering  him  to  pay  alimony  and  suit  money. 
(Or.)    Sturgis  v.  Sturgis,  724. 

3.  DIVOBCE — ^Effect  of  Former  Decree  Between  Parties. — ^A  judg- 
ment adverse  to  a  wife  in  her  action  for  divorce  on  the  grounds  of 
erael  and  inhuman  treatment;  and  failure  to  support  bars  a  counter- 
fllalm  interposed  by  her  on  the  same  grounds  in  a  subsequent  action 
by  the  husband  for  a  divorce  because  of  desertion.  (Wis.)  Patrick 
▼.  Patrick,  1067. 

4.  DIVOBCS— Effect  of  Former  Decree  Between  Parties. — ^A  judg- 
ment adverse  to  a  wife,  in  her  action  for  a  divorce  on  the  grounds 


of  enol  *ncl  Ixlinmftn  tTeatment  kad  fulnn  to  ■apport,  d«w  mot  cslab- 
liab  th&t  she,  ia  living  apmrt  from  bet  hoiband,  lias  bees  suiltj  sf 
daaertion  aa  u  to  entitle  bim  to  •  diToree  on  that  groond  ix  a  iiilif 
qnant  action  by  bim.    (Wis.)    Patrick  t.  Patrick,  I06T. 

AUmomg—GitaTdlan. 

6.  AIJMONT. — Tha  Enfoicemwit  of  a  Todgnmit  Agataat  a  Wart 
for  Alltnony  and  rait  moiiOT'  can  be  aeeompliahcd  onij  tbroogh  thi 
court  baring  jnriadietion  of  hia  estate,  vti  not  by  proeeaa  againtt 
tbe  ward'i  eitat«  or  the  guardian.     (Or.)     Btuigia  t.    Stiirgii,  784. 

8.  AUHONT— Awudlng  ^gutwirt  ^tDdtloift  midar  Oaaidlaa- 
Alp. — AlimoDj  and  mit  money  may  be  awarded  ngaiut  a  apend- 
tbrift  nnder  guardian  ship,  bnt  not  against  his  gnardian  who  appeais 
in  tbe  divoree  actios  to  defend  oa  bis  behalt.  (Or.)  Staigis  t- 
Stargil,  724. 

APPEAIi. — A.  OoaidlaD  Wbo  has  Appaand   fn   an   Actkn  af 
lice  to  defend  on  bebalf  of  hia  ward  m» 
rdiDg  alimony  and  suit  money  againat  bii 
aa  to   him.     (Or.)     Stnrgia  t.  Stnrgis,   784. 

S.  DIVOBOB — Decxaa  for  Alimony  Againat  Ooardlaxi. — A  drene 
for  alimony  and  snit  money  agaiut  the  guardiaa  of  the  defeadaxt. 
wbcu  be  has  appeared  merely  to  defend  on  bebalf  of  hia  ward,  is 
void,  tbe  court  having  no  jurisdiction  to  render  a  peraiwal  jndgaeat 
against  him.  (Or.)  Btorgis  v.  Stnrgis,  7S4. 
See  Carte^. 

DOmOZLB. 

L  DOMICII2 — Wbottiar  BytumTmona  with  Bwldenee. — Th*  words 
"residence"  and  "domicile"  are  used  intercbangesbly,  and  have  prac- 
tically the  same  meaning;  each  means  the  abode  of  a  peraen  at  a 
particular  place  with  positive  or  presnmptiTe  proof  of  an  tatenti^ 
to  remain  an  nnlimited  time.     (Mo.)     State  t.  Shepherd,  568. 

2.  DOMICH^ — Wbather  Last  by  Temporary  Ahawica. — A  rasi- 
dence  or  domicile  once  acquired  is  not  lost  by  temporary  a  In  rare  i> 
pleasnra  or  buunesa.     (Uo.)     Stat*  t.  Shepherd,  668. 

DOWEK 

See  Hnsband  and  Wife,  4. 

VaJHSAOE. 

ASSESSHENT  Againat  Land  Owna  f iv  Impctfrematrta  WMA 
wiD  not  Benaflt  Hia  Drainage,  bnt  are  Oonstnicted  to  rrcrent  a* 
Overflow  of  a  Watercourse  or  to  Drain  8«rri«)t  Lands. — A  land 
owner  may,  in  the  reasonable  use  of  bis  land,  drain  tha  enrfae« 
water  from  it  into  its  natural  ontlet,  a  waterconrae,  apon  bis  own 
land,  and  thas  increase  the  volume  and  accelerate  the  flow  of  water 
without  incnrring  liability  for  damages  to  owners  of  lower  laads; 
and  bis  land  is  not  subject  to  assessment  for  the  coat  of  a  ditch,  u 
an  improvement,  that  will  not  benefit  its  drainage  bnt  is  eonstraeted 
to  prevent  overflow  from  the  watercourse  or  to  benefit  tha  drain- 
age of  servient  landa.  (Ohio  St.)  Mason  v.  Conmisaionua  at  Fal- 
ton  Coonty,  689. 

DTINa  DEOI.AIUTION& 
See  Homicide,  5-9. 

BTBOTMENT. 
-  Compeosatlon    for    Breiktng    w    OoKfvatfiw 

etogniieJ   u3  the  general    rule   that   the   plowsBj 
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uid  enltivating  of  land  theretofore  under  ealtivation  does  not  eon- 
ititute  a  permanent  impTovement,  the  breaking  and  reducing  of  wild 
ande  to  cultivation  does  eonstitute  such  improvement.  (Kan.)  Gib- 
ion  ▼.  Fields,  278. 

2.     EJECTMENT  —  Oomptfuation   for  Improvements,   Taxes   and 

SMits«---Upon  the  adjudication  of  the  counterclaims,  where  one  in 
possession  of  land  under  a  tax  deed  has  been  defeated  by  the  holder 
>f  the  legal  title  and  claims  compensation  for  permanent  improve- 
ments and  taxes  paid,  reasonable  rent  of  the  premises  without  the 
.mprovements  should  be  offset,  but  not  rent  as  increased  by  the  im- 
provements.    (Kan.)     Gibson  v.  IHelds,  278. 

S.  EJECTMENT — Coontecclaim  for  Bents. — ^In  such  a  case  the 
rent  is  to  be  determined  from  the  cash  price  usually  paid  for  the  use 
of  like  premises  during  the  same  time  and  in  the  same  locality.  (Kan.) 
Gibson   v.   Fields,   278. 

4.  A  JUDGMENT  for  tbe  Possession  of  Lands  Rendered  Against 
a  Tenant  Claiming  Under  the  United  States  does  not  affect  the  lat- 
fcer's  title.  That  remains  open  to  future  litigation  if  there  is  a  dis- 
pute about  it     (Mass.)    Fay  v.  Locke,  402. 


1.  EMBEZZTiEMENT — Accused  Bepresenting  His  Corporation. — 
Where  the  members  of  a  real  estate  and  loan  firm,  after  making  a 
loan  of  money  intrusted  to  them,  organize  their  business  into  a  cor- 
poration in  which  they  hold  all  the  stock,  and  the  loan  is  repaid 
to  the  corporation  and  mingled  with  its  funds  while  insolvent,  and 
the  payment  is  concealed  from  the  principals,  the  president  of  the 
eorporation,  who  is  a  stockholder  and  the  officer  in  charge,  having 
knowledge  of  all  these  things,  may  be  convicted  of  embezzlement, 
and  cannot  urge  the  legal  fiction  of  separate  corporate  personality  or 
the  distinction  between  the  acts  of  a  person  as  an  officer  of  the  cor- 
poration and  his  acta  as  an  independent  natural  person.  (Wis.) 
MUbrath  v.  State,  1012. 

2.  EMBEZZLEMENT— Necessity  of  Demand  to  Complete  Offense. 
Where  officers  in  charge  of  an  insolvent  corporation  have  mingled 
money  with  its  funds,  no  demand  by  the  owner  is  necessary  before 
prosecuting  them  for  embezzlement,  where  they  have  concealed  the 
faet  that  they  collected  the  money  for  him  and  such  fact  is  un- 
known to  him  until  after  the  bankruptcy  of  the  company.  (Wis.) 
Milbrath  v.  State,  1012. 

Note. 

Bmblement8»  definition  of,  618,  019. 

EMPLOYEE'S  LIABILITY. 
See  Master  and  Servant. 

EQXTITY. 

1.  EQUITY—Its  Eolation  to  th»  Law. — ^While  equity,  in  a  gen- 
eral way,  is  defined  as  ''a  correction  of  the  law  where  by  reason  of 
its  universality  it  is  deficient,"  yet  there  is  between  them  such  comity 
that,  on  the  one  hand,  the  law  is  frequently  enlarged  and  enriched 
by  borrowing  equitable  principles,  and,  on  the  other,  the  maxim  that 
equity  follows  the  law  has  play  in  arriving  at  just  ends  in  the  admin- 
istration of  justice.     (Mo.)     Stewart  v.  Jones,  595. 

2.  EQUITY  —  Belief  from  Improvident  Contract. — Equity  will 
not  relieve  a  party  from  his  contract  merely  because  it  is  improvi- 
dent.   (Miss.)     Butterfield  Lumber  Go.  ▼.  Guy,  540. 
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s.   EQum' 

the  Snforcemii 
or,  such  dela; 
other,  as  will  \ 
right.     (W.  ^  i 

4.   EQurr 

a  Defect  Co:  I 

account  of  a  I 

corporation  ! 

tion  is  essei  i 

and  is  not  i 

Co.  V.  Hop^  i 

6.     EQTT 
special  gro       i 
jurisdictio 
tion  whici 
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«ii«fBt  or  want  of  eonsideratioii  in  the  matter  of  the  seenrities,  aa 
:4i£^in8t  a  bona  fide  assignee.     (Wis.)     Marling  v.  FitzGerald,  1003. 

3.  ESTOPPEL— Sabordlnatioii  of  Law-merdiaiit.— The  rules  that 
'the  taker  for  value  of  a  negotiable  instrument  without  indorsement 
acquires  no  better  title  than  his  assignee  had,  and  that  a  holder  of 
negotiable  paper  who  does  not  acquire  it  in  due  eourse  is  subject 
to  the  same  perils  as  regards  defenses  by  the  payer  as  the  payee  was, 
must  give  way  to  the  rule  of  estoppel  in  pais.  (Wis.)  Marling  v. 
I*itzGerald,  1003. 

4.  ESTOPPEL.— While  the  Doctrine  of  Batojjfjfel  in  Pais  is  a  rule 
of   last  resort,  yet,  where  applicable,  it  is  not  subordinate  to  other 

rules;  it  is  not  to  be  discredited,  but  is  entitled  to  the  distinction 
of  being  one  of  the  greatest  instrumentalities  to  promote  the  ends  of 
jastice  which  the  equity  of  the  law  affords.  (Wis.)  Marling  t. 
FitzGerald,  1003. 

EVIDENCE. 
In  General. 

1.  EVIDENCE— Judicial  Notice  of  Meaning  of  "<&.  M.  L.  D."— 

*Coart8  will  take  judicial  notice  that  the  initials  "B.  M.  L.  !>,/*  when 
used  in  the  records  of  the  internal  revenue  office  to  designate  the 
business  for  which  a  permit  has  been  issued,  mean  "retail  malt 
liquor  dealer."     (Ean.)     City  of  Topeka  v.  Stevenson,  297. 

2.  EVIDENCE.— Eyidence  of  a  Local  Custom  contrary  to  estab- 
lished principles  of  law  cannot  be  received.  (Kan.)  Gibson  v. 
Fields,  278. 

3.  EVIDENCE — Admissions  1^  Agent  as  to  Starting  Flro. — ^A 
1>am  was  destroyed  by  a  fire  which  originated  the  day  before  on  a 
neighboring  ranch,  whose  manager  with  others  discovered  the  danger 
while  the  fire  was  at  some  distance  and  vainly  endeavored  to  save 
the  building.  In  an  action  by  the  owner  of  the  barn  against  the 
owner  of  the  ranch,  testimony  that  while  the  bam  was  burning  the 
manager  said  that  he  had  himself  set  out  the  fire  was  not  compe- 
tent evidence  that  he  had  in  fact  done  so.  The  declaration  of  the 
manager  was  not  rendered  competent  by  reason  of  his  being  the  de- 
fendant's agent,  for  it  was  a  mere  narration  of  a  past  transaction, 
not  relating  to,  explaining  or  characterizing  any  act  in  which  he  was 
then  engaged;  and  the  circumstances  do  not  indicate  that  it  was 
a^eh  a  spontaneous  exclamation  made  under  the  stress  of  nervous 
•excitement  that  its  truth  could  be  presumed  without  being  sworn  to. 
(Kan.)    Johnson  v.  McLain  Investment  Co.,  802. 

4.  EVIDENCE  —  Conclusiveness  of  Judicial  Becord. — ^A  judicial 
record  which  on  its  face  purports  to  be  complete  in  law  is  not  sub- 
ject to  impeachment.     (Miss.)     Childress  v.  Carley,  546. 

5.  EVIDENCE — ^Admission  in  Pleading. — ^Where  It  Is  Alleged  in 
«n  action  against  a  city  for  injuries  received  from  dangerous  streets 
that  the  defendant  "was  charged  with  the  duty  of  maintaining  the 
said  streets  in  a  safe  and  fit  condition  for  public  usage  and  travel," 
the  city  is  not  bound  by  an  admission  in  its  answer  of  this  allegation, 
since  the  averment  is  at  most  a  mere  conclusion  of  law.  (Utah) 
Herndon  v.  Salt  Iiake  City,  827. 

6.  EVIDENCE — ^Burden  of  Proof,  Instruction  Begardlng,  When 
Erroneous. — ^In  civil  cases  the  jury  deals  only  with  probabilities,  and 
the  burden  of  proof  is  ordinarily  carried  by  a  preponderance  of  the 
evidence;  hence,  an  instruction  that  the  jury  must  be  satisfied  by 
a  preponderance  of  the  evidence  of  the  truth  of  a  fact  in  issue  is 
misleading  and  erroneous.  (Ohio  St.)  Cincinnati  etc.  By.  Co.  v.  Frye.. 
709. 

7.  EVIDENCE. — ^Ez  Parte  Afiidavits  are  Admissible  to  contra- 
^et  the  affiant  if  he  testifies  in  the  case;  but  ex  parte  affidavits  of  a 
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peiBoiiy  personal  relation,  or  elate  of  things  eontinnes  to  exist  as  be- 
fore, until  the  contrary  is  shown,  or  until  a  different  presumption  if 
'  raised  from  the  nature  of  the  subject  in  question."    No  presumption 
'    is  raised  in  the  manner  aforesaid  which  ia  materiallj  retroactive. 
(Wis.)     EUia  v.  State,  1022. 

la    a  V  JLUEKOB.— Proof  tbat  a  Penoa  wm  InsolTeiit  at  a  Parttcu- 

lar  Time  by  Heaiis  of  Judgments  against  him  shown  at  such  time 

to  be  uncollectible,  as  circumstantial  evidence  that  he  was  insolvent 

six  months  or  more  prior  thereto,  especially  in  case  of  his  having 

*   shortly  after  the  earlier  date  transferred  his  property  for  the  purpose 

-   of    securing   payment    of    his    obligations,    is    not    relevant.     (Wis.) 

■    Ellis  V.  State,  1022. 

17.  EVIDENOE — ^Proof  of  InsolTency  at  Oertain  Time.— Within 
reasonable  limits  under  reasonable  circumstances  proof  of  insolvency 
of  a  person  at  a  particular  date,  as  circumstantially  bearing  on  like 
insolvency  at  an  earlier  date,  is  relevant.  (Wis.)  Ellis  v.  State, 
1022. 

18.  EVIDENOE — ^Proof  of  InsolTemcy  at  Oartaln  Time. — Whether 
evidence  of  the  nature  mentioned  in  the  last  foregoing  is  relevant  or 
not  raises,  primarily,  a  question  of  competency,  in  which  field  the 
decision  of  the  trial  court  should  not  be  disturbed  on  appeal  unless 
clearly  wrong.     (Wis.)     Ellis  v.  State,  1022. 

19.  EVIDENOE — ^Proof  of  Insolvency  at  Oertain  Time. — ^In  the 

situation  suggested  in  the  last  foregoing,  if  the  prior  date  under  all 
the  circumstances  is  top  remote  to  permit  of  the  circumstance  of  in- 
solvency at  the  later  date  having  reasonably  any  evidentiary  signifi- 
cance, it  is  irrelevant.     (Wis.)     Ellis  v.  State,  1022. 

Expert  Testimony. 

20.  EZPEBT  EVIDENOE  as  to  PropenaltleB  of  Domestic  Animals. 

The  habits  and  propensities  of  domestic  animals  are  matters  of  com- 
mon knowledge  to  all  men,  and  expert  testimony  to  prove  the  vicious 
propensities  of  a  particular  kind  of  animals,  in  general,  after  they 
become  a  certain  age,  is  inadmissible  for  the  purpose  of  proving 
that  the  owner  of  an  animal  of  that  class  had  knowledge  of  his 
vicious  propensity.     (W.  Va.)     Johnston  v.  Mack  Mfg.  Co.,  979. 

21.  PUBLIO  STREETS — Opinions  of  Witnesses.— In  an  Action 
Against  a  city  for  injuries  received  from  a  dangerous  street,  witnesses 
should  not  be  permitted  to  testify  directly  that  the  driveway  at  the 
place  of  the  accident  was  sufficient  for  public  travel;  the  reasonable 
sufficiency  of  the  street  is  the  ultimate  fact  to  be  found  by  the  jury. 
(Utah)     Herndon  v.  Salt  Lake  City,  827. 

See  Homicide. 
Note. 

E^denoe,  admissions  of  agents.    See  Principal  and  Agent. 

EXEOUnON. 

1,  SXEOUTIOK,  Attacking  by  Showing  tbat  Ona  of  tbe  D«fend- 
ants  was  a  Surety. — ^The  parol  evidence  offered  at  the  trial,  to  show 
that  one  of  the  defendants  in  the  execution  was  merely  a  surety,  was 
properly  excluded.     (Ga.)     Warthen  v.  Melton,  184. 

2.  EXECUTION — ^Variance  from  Judgment  in  Naming  Defend- 
ant.—Describing  the  defendant  as  "B.  A  O.  Bail  Bead  Company" 
in  an  execution  issued  by  the  justice  on  such  judgment  is  not  such 
a  material  variance  between  the  judgment  and  the  execution  as  to 
render  the  execution  void,  such  process  being  amendable  on  motion 
before  the  justice  so  as  to  make  it  conform  to  the  judgment.  (W. 
kVa.)    Stout  y.  Baltimore  etc.  B.  B.  Co.,  940. 

See  Intoxicating  Liquors,  1. 


OT  tliit  pnrpoia,  will  not  mrehBrge  and  falii^  nsh  lettlement,  le- 
peeting  tbe  item  erected  tlierflin  for  attomer's  fees,  m  m  to  eie>te 
devaitftvit  and  render  the  surety  in  nich  fldnelary  bond  liKble  for 
ad  give  decree  sgainat  him  for  the  amooDt  of  laeb  feei.  ThompHon 
■.  Nowlin  51  N.  W.  V*.  346,  and  Crim  y.  England,  46  W.  Va,  480,  dis- 
Inguiahed.     (W.   Va.)     Thompson  t.  Mann,   987. 

10.  ADMXNISTBATOR— Aliowanea  for  Costs  and  Attonej  Fees. 
Vbere  an  administrator  praaecutes  a  luccesBfal  action  to  recover  dam- 
^es  for  tbe  wrongful  death  of  his  intestate,  he  is  entitled  to  bis 
eaaonable  eoEts  and  expenses,  inelnding  reasonable  attorney  fees, 
>ut  bis  contract  therefor  is  personal  and  does  not  bind  the  eatate- 
W.  Va.)     Thompson  v.  Mann,  987. 

'ommtMiMW  in  Ctue  of  Tvto  AimmiatniXoft. 

11.  EZEOUTOSg  AND  ADunnSTBATOBS— Apportlmunant  of 
tommlutons  Dne  to  Admlulstraton,  Jnrisdlctloii  to  Make. — When  an 
state,  of  wbich  there  were  two  adminlBtrators,  one  of  whom  dies,  ia 
ettled  by  the  surriving  admin ietrator,  and  the  commisaions  due  to 
be  administratois  are  fixed,  tbe  court  of  the  ordinary  is  not  tbe 
>TOper  fornm  for  tbe  surviving  administrator  and  representatives  of 
be  deceased  admioistrator  to  settle  their  dispn(«  over  tbe  proper 
[iTiflion  of  the   commissions  allowed.     (Qa.)     Qroover  v.  Aib,  £01. 

12.  ESTATES  OF  DECEDENTS— Blgbt  of  tbe  Administrator  Of  a 
>eceaBed  OoadmlMstrator  to  Prevent  the  Diachaige  of  tbe  SurrlTlng 
Ldminlatrator  on  Account  of  Commissions  Dne. — Where  the  snrviving 
kdministratar  of  an  estate  makes  to  the  ordinarj  final  returns  which 
be  latter  approves,  and  in  inch  retnrns  full  commissi  on  g  are  char^cil 
ind  allowed  for  all  services  rendered  such  estate  by  the  surviving 
idministrator  and  his  deceased  co administrator,  and  makes  application 
or  bis  discharge  as  such  administrator,  the  representative  of  tbe 
state  of  the  deceased  eoadmiuietrator  has  no  right  to  maintain  a 
»veat  to  such  application  and  prevent  such  discharge  because  tbe 
.UTTiving  admin istiator  baa  not  paid  to  tbe  estate  of  tbe  deceased 
o administrator  the  proper  amount  of  sucb  commissions  for  services 
endered  by  tbe  latter,  (a)  The  liability  of  such  lurviving  adminis- 
rator  to  the  estate  of  tbe  deceased  administrator  for  such  of  tbe 
iommiBsions  as  may  be  dne  such  estate  for  servicea  rendered  by  the 
leeeased  administrator  is  a  personal  liability,  (b)  Where  the  pro- 
ceedings on  sucb  application  and  eaveat  were  pending  on  appeal  in 
be  superior  court  of  the  county  wherein  the  surviving  adminrstrator 
lid  not  reside,  an  application  by  the  representative  of  the  deceased 
!<i administrator  to  enjoiu  such  pending  proceedings,  and  to  recover 
'rom  the  farmer  the  amount  of  commissions  doe  for  such  services 
'endered  by  the  latter,  was  properly  dismissed  on  demurrer.  (Qa.) 
3roever  v.  Ash,  201. 

13.  EXECUTOBS  AND  AUMINISTBATOSS— Bemed7  «f  the  Eep- 
'esentatlves  of  a  Deceased  Coadminlstrattn:  to  Recover  Hta  Share  of 
lie  Oommlssloofl. — Where,  after  the  death  of  one  of  the  administra- 
ors,  the  survivor  presents  an  account  and  obtains  an  allowance  of 
.he  eommissionB  dne  for  tbe  services  of  both  adminiatrators,  and  has 
.be  amount  thereof  in  bis  hands,  the  liability  of  the  survivor  for  the 
ihare  of  the  deceased  administrator  is  personal,  and  may  be  enforced 
inly  by  an  action  against  him  by  the  representatives  of  tbe  deceased 
■epresentative.     (Ga.)     Qroover  v.  Asb,  201. 

Bee  Death. 

EZEMFTION. 
1.    BZEOimON,  Exemption  from  at  What  Time  may  b«  Claimed, 
rbe  judgment  debtor  may  make  his  claim  of  exemptioa  at  any  time 
before  the  sale:     (Miss.)     Woods  v.  Bowles,  S59. 


J 


3.  BZEKFTIOir,  WatTW  of,  Wben  dow  not  Hud  tm  U^m^ 
Thongk  K  pramiMor;  note  dBcIarea,  "We,  eacb,  wfatthtr  mis  > 
iudoner,  agree  and  bereb)'  waive  all  right  to  have  anj  ot  ovt  ptnml 
propeTt7  exempted  from  lev?  and  HJe  nnder  legal  pi«c(a  for  tk 
eoUectioa  of  thii  debt,"  an  indoraer  of  the  note  cannot  be  Md  U 
have  waived  hia  exemption  bv  impUeation.  (Ala.)  Seaitnuk  i 
Citj  Hat.  Baak,  71. 

See  Homectead. 


See  Evidence,  20,  21:   Witiiea 


1.  xxPBSBS  OOKPAHIBB,  What  an.— Geaerallr,  the  worai  'o- 
preM  biuiBeM,"  aa  osed  in  the  atatnte*  of  MaMaehuseiti,  iieli^  > 
common  eairior  wbe  ttaniport*  packages  af  merehandiM  uitt  th 
penonal  and  immediate  ehaTge  of  himself  or  agent  over  ■  npli: 
eoona,  between  certain  termini,  with  a  speed,  or  individoal  em, " 
both,  greater  than  obtaiu  to  oidinary  freight.  It  ms;  iadidt  Aa 
thoae  who  earrj  in  their  own  vehicles,  aa  well  as  Uiok  who  p  n 
traiaa  ud  steamers  owned  bj  others,  bat  it  iavolvet  the  ide*  ^ 
regularity  m  to  the  roate  or  time,  or  both.  In  popular  lsagw{t ' 
well  •■  matter  of  law,  it  may  include  the  transportation  wkoUj  ipn 
highway  vehicles  between  eonti^ona  or  neighboring  lociliUi 
(Haas.)      Commonwealth   v.  People's  Express  Co.,  410. 

2.  EZPEEBS  OOKPAMIES— Oeneral  Exprsaa  Boslna^  VU  U 
BOt. — An  expreoB  companj  which  merely  carries  to  vsriooi  ptrwit 
deaignatad  aa  conaigneea  goods  brought  into  a  town  b7  ■  rvhni 
company  and  deposited  by  it  at  its  freight  depot,  asd  unntiit 
chiefly  of  intoxicating  liquors,  is  not  conducting  a  genertl  o^w 
bnsi&eaa.     (Uaaa.)     Commonwealth  v.  People's   Express  Co.,  41C. 

3.  BXPBSS8  OOMPAHIES— Oorporation   Htridlng  Itailt  Ott  ■ 

Baady  to  Do  a  Oenaral  Bzpreas  BusinaBa In  a  proeeeutioD  vi" 

the  Haasachoeetts  statntes  prohibiting  anv  person  or  corpontMi  k"- 
regularly   conducting   a    general    express   business   from  reeariiif  i- 

1    for    transportation    for    hire    or    reward    for    delivery  »i4"i 

obtaining  •  permit,  it  is  not  a  aaffieient  defenaa  to  prove  >bi 

thk  acenied  held  itself  out  aa  doing  a  general  expreas  troiincaa  TW 
word  "general"  aa  oaed  in  the  statute  imports  something  mon  tlkii 
'Casnal,  infrequent  and  desultory  carriage  of  goods  other  thu  t 
tosieating  liqaors,  and  means  that  the  aubstantial  and  issjot  p"* 
of  the  daily  traffle  mast  combine  that  variety  of  goods  eoanaifj 
subject  to  transportation  by  express  companies.  The  word  '^P 
larly"  implies  something  of  fieqoency  and  permanence  ii  tht  cktr 
aeter  of  the  bnainesa,  although  it  may  also  relate  to  stated  tiaa 
and  established  routes  of  conveyance.  (Uaaa.)  Commoivsaltk  *- 
People's  Express  Co.,  416. 

FENANOIAI.  OOSOmOJt. 

See  Evidence,  12-19. 
Note. 
Fish,  claaeification,  ferae  natarae,  751. 

damsges  for  iufringement  of  right  to,  764. 

damageB  for  injuries  to  by  pollution  of  stream,  ete.,  TSS. 

English  law  of  righta  to,  considered  with  « 

758,  759. 
feneiog  off  tide  waters  to  retain,  762. 
flahery,  asHgnmeat  of  right  to,  761. 


S 


["Ui,  flaberj,  erimlnal  proaecutioni  for  ititerferiiig  witli  righti  of,  749. 
fliberj,  eastom,  rights  to  baaed  Q^on,  760. 
flehei7,  exclusive  right  of,  wben  in  a  land  owner,  752,  753. 
fiahery,  preicrlptive  right  to,  7B0. 
flahery,  remediea  for  interfering  witb  right  of,  764. 
fiaber;,  right  of  where  ownerabip  of  land  and  water  ia  Mparst*, 

755. 
fisherj,  ttate  regulation  of  right  of,  75S. 
injnnction  from  interference  with  right  to,  764. 
land  owner's  property  in,  7S2,  753. 

land  owners,  eiclosive  right  of  flihary,  when  vested  la,  763,  TSL 
larceny  of,  765. 

navigable  waters,  right  of  fishery  in,  765,  756. 
navigation,  right  of  aa  in  conflict  with  right  to  tiMb,  76E,  763. 
Bon-naTigable  waters,  right  to  enter  upon  to  take,  753,  754, 
other  uaes  in  conflict  with  right  to,  763,  764. 
owneriblp  of  escaped  sea-lion,  752. 
ownership  of  trauaplanted  clams  or  oysters,  752. 
ttwnership  of  tront  propagated  and  maintained,  761,  76S. 
ownerahip  of  wben  escaped  from  posseision,  752. 
ownership  of,  when  in  a  land  owner,  751. 
ownership  of,  when  in  state,  751. 
ownership  of    when  netted,  752. 

ownership  of    when  rednced  into  possession,  761,  752. 
ownership  of  where  in  entirely  disconneoted  take,  7SS. 
leatrictions  and  regnlationa  coneeming,  how  people  bound  by,  TSS. 
restrictions  and  regulations  concerning,  state  may  make,  755. 
light  to  acqnired  by  cnstom,  760. 
right  to  acquired  by  grant,  75S,  760. 
right  to  acquired  by  prescription,  760,  761. 
right  to  and  right  to  navigation  are  distinct,  756. 
right  to  enter  on  lands  of  a  private  proprietor  to  take,  753. 
right  to  foDnded  npon  grant,  760. 
right  to  in  lakes,  753,  764,  755. 
right  to  in  lakes  which  connect   by  overllow  with  other  waters, 

754. 
right  to  in  non-navigable  atreams,  753. 
right  to  in  relation  to  right  of  navigation,  757,  758. 
right  to  in  navigable  waters,  755,  756. 
right  to  may  be  aaaigned,  761,  762. 
right  to  may  be  distinct  from  ownorahip  of  land,  755. 
right  to  not  an  incideDt  of  right  of  navigation,  758. 
right  to  of  adjoining  ownera,  754. 

right  to  of  owner  of  both  sides  of  navigable  stream,  7n). 
right  to  of  owner  of  soil  under  navigable  stream,  757. 
right  to  of  riparian  owners,  753,  756. 
right  to  within  corporate  limits  of  town,  756. 
several  or  ezclasive  rights  to,  756,  757,  758,  759. 
use  of  land  under  or  bordering  on  non-navigable  waters  to  catch, 

762. 

FIBBSBIES. 

1.  FiaKBRIES  —  Right  of  State  to  Kagnlate.— Since  an  Indis- 
criminate exercise  of  the  common  right,  of  fishery  wonid  result  in  the 
destruetion  of  the  flsh,  the  sovereignty  having  jurisdiction  over  the 
waters  under  its  police  powers  may  regulate  or  restrict  the  exercise 
of  this  right  for  tbe  common  good.     (Or.)     State  v.   Nielsen,  765. 

2.  FISHEBT. — A  Person  Jlsbing  by  Olaim  of  Common  BlgHt 
can  in  no  sense  be  the  owner  of  a  flsbery,  (Or.)  Hume  v.  Bogus 
fiiver  Packing  Co^  732. 


right  of  tmhezj  ia  pablie  w>ter  b«a  b«eii  cotlcrrtd  bj  tk»  MTcnifi. 
it  will  ^ot  bv  regarded  as  exelDsiTO,  in  tbe  absence  of  anTtUig  t> 
iadieate  mm  iBtcntion  to  maki  it  k>,  althongb  the  title  l«  tte  mI 
is  ala»  ia  tbe  grantor.  (Or.)  Hooie  t.  B<^Be  River  Paekiag  Ca, 
Ttt. 

4.  fiamiET — OwntBMi  Ugbt  tn  Vavlgabla  Bfarttazn. — Tbe  »flf 
■Inr  ia  a  aarigable  atrvBia  whereia  all  th«  people  have  cobbw 
right  prima  facie  te  flak.  (Or.)  Home  t.  Bcwne  Rirer  Paekiag  Ca, 
732.     

6.  FISHBBT— BsdoilTS  Blgbt  of  TTpUnd  Owna.^-Tht  till*  (f 
tbe  owner  to  npUnda  adjacent  to  that  part  of  the  Boga«  lirer  ibon 
tide  water  nuu  enl;  to  ordinarj  high-water  mark,  and  canoot  b« 
made  the  basia  of  as  exclnsiTe  right  to  fiab  ia  ita  wateia.  (Ol) 
Hame  v.  Bogne  Birer  Packing  Co.,  732. 

ft.  FI8HEBT.— A  Gnat  br  the  Stata  of  an  Bxclnshra  Blgbt  tf 
FtebeET  in  navigable  waten  ia  in  derogation  of  the  commoa  right 
and  mnet  be  expreaeed  in  dear  and  apeeial  worda.  When  then  >» 
ao  language  in  the  deed  from  the  state  to  tide  land  which  b;  n- 
avoidable  c^iQitmetion  importa  an  intention  to  grant  an  ezelaKve 
right  to  fiah  in  tha  river  opposite  and  adjacent  t«  the  land,  the  gran- 
tee doei  not  acquire  ineh  right  by  virtue  of  tbe  deed.  (Or.) 
Enme  v.  Bogne  Biver  Packing  Co.,  732. 

7.  FISHEBT— EzdnalTa  Biglit.^A  Omtenn  ^"-•^g  Flabanm  ta 
the  TidnltT  to  the  effect  aat  tbe  shore  owner  kaa  the  eselomn 
right  to  fish  to  the  middle  of  a  navigable  itream  opposite  hie  Lasd, 
eapeeiaUy  where  he  has  cleared  oat  a  place  for  Mining,  is  aaavail- 
able  as  a  means  of  acquiring  a  Eereral  fisherj  within  tbe  limits  ft*- 
•eribed.     (Or.)     Hume  v.  Bogne  Biver  Packing  Co.,  732. 

B.  FISHBST— £zclnaiv«  Bight— c;iearin«  Ont  a  Fitting  Ilaei. 
whether  in  navigable  or  non-navigable  waters,  does  not  give  aa  n 
elusive  right  of  fishing.  (Oi.)  Home  v.  Bogne  Biver  Paekiag  Co., 
732. 

FISHEBT— Blgbt  Acquired  bj  Onatam. — A  Bl^t  to  Take  TIA 


in  another's  fiahery,  being  a  profit  a  prendre,  ' 
custom.     (Or.)     Home  v.  Bogne  Biver  Packing  Co-,  732. 

la  FISHEBT— FnMilptlTa  Tttls  to  Ezdndre  Bli^tit.— The  exer 
eiae  in  navigable  watera  of  the  right  of  fisher;  b;  an  owner  of  the 
adjacent  upland  in  such  a  manner  aa  does  not  necessarilj  premi 
others  from  exereiaing  the  aame  right  will  not  ripen  into  a  pn- 
scriptive  right  to  an  exelniive  fiaherj.  (Or.)  Home  v.  B<^at 
Biver  Packing  Co.,  732. 

11.  FISHEBT — PreecripUvt  Title  to  BzelnaiTe  Bight. — Since  pR- 
Bcription  rests  an  the  preBamption  of  a  ^rant,  there  can  be  no  pn- 
Bcriptive  right  to  an  exdnsive  flsherj  in  pnblic  waters  where  ■> 
grant  conld  have  to  an  ezdtuive  fishery.  (Or.)  Home  t.  Eaftt 
River  Packing  Co.,  732. 

12.  FIEHEBT — Ctrant  of  Ifonopoly  by  State.— The  OrsBt  Iv  A* 
Legldatiira  to  a  eitisen  of  ao  exdusive  right  to  fish  in  a  navigabi* 
■tream,  where  prima  facie  all  have  a  common  right  to  fish,  is  tb> 
creation  of  a  monopoly  within  a  conititntioDal  provision  that  ao  la* 
shall  be  psMed  granting  to  anj  citizen  privileges  or  immaaitiA 
which  opoQ  tbe  same  termi  shall  not  legally  bdong  to  all  eitinas. 
(Or.)     Home  v.  Bogue  Biver  Packing  Co.,  732. 

IS.  FIBHEBT— I«M  Of  Tide  I«lld  by  BIiifUiiK  of  Kiver.^ — When  a 
part  of  the  shore  of  a  navigablo  river,  to  which  one  claima  title  as 
tide  land  by  deed  from  the  state,  becomes  submerged  by  the  gradasl 
ahifting  of  the  stream,  he  loses  all  title  thereto,  and  it  beeomea  i«- 
vested  in  the  state.    Hence  be  c«nnot  claim  *nv  donunion  over  th» 


wmttiT  eovering  mek  luid,  or  tbe  flsh  tliat  maf  b«  lo  It,  bf  reajon 
>f  hi*  former  titla.  (Or.)  Hume  t.  Bogue  Biver  Paekiug  Co., 
■32. 

14.  FI8HEBT— Row  DeOned  and  Distliignlibed  from  FlaUng  Placo. 
^  flahery  ma;  be  defined  aa  a  right  to  emploj  within  a  partiealar 
■^xetch  of  water  lawful  meaoa  for  the  taking  of  flib  which  may  b» 
Found  there.  It  ii  to  be  distinguished  from  a  fishing  ptaee,  or  th» 
right  to  uM  a  particular  ahore  or  beach  as  a  basie  for  carrying  on 
the  bnainesi.  The  latter  is  always  veeted  in  the  shore  owner,  and  ia 
sutirely  distinct  from  the  right  to  fish  from  the  water.  (Or.)  Eume 
V.    Rogue   River  Packing  Co.,   733. 

IB.  TTBTTRTtT — Ab  a  Klght  to  Property,  a  Fiabory  la  B«al  and  nnt 
personal  property;  it  is  a  part  of  the  soil,  and  not  an  entity  having 
an  independent  existence.  (Or.)  Hume  v.  Bogue  River  Packing  Co., 
732. 

la.     FI8HEB7.— So  Far  as  ExerciMd  iwon  AnotAer'a  I>ajid,  a  fish- 
ery  ia  a   profit  a  prendre,  and  tberefore  cannot   be  claimed  by  way 
of  eaaemeBt.     (Or.)     Hnme  v.  Bogne  Biver  Packing  Co.,  732. 
Beo  Navigable  Waters,  3,  4, 

FOOD. 

1.  FUBE   FOOD  I.AW— Ordinance  Oonfllctlng  with   Statute,— A 

city  ordinance  wliieh  is  sweeping  enough  to  cover  all  the  provlaioas  of  the- 
state  pure  food  law,  without  drawing  any  diatinctiou  as  to  the  char- 
acter of  the  fooda  wtilch  may  be  adulteiated,  or  the  manner  of 
Adulteration,  is  invalid,  if  the  punishment  for  the  violation  of 
the  ordinance  differs  from  that  prescribed  for  the  violation  of  the 
state  law.     (Tex.  Cr.)     Mantel  v.  State,  SIS. 

2.  SALE  OF  DIFDBE  OIX—LiabUlty  to  Consuner.— One  who,  in 
violation  of  the  pure  food  statute,  sells  impure  oil  to  a  retail  grocer, 
knowing  it  will  be  sold  to  customers  for  use  in  cooking,  is  liable 
to  one  who  purchases  some  of  the  oil  from  the  grocer  and  is  made 
iU  by  eating  food  cooked  in  it.  The  fact  that  he  (the  original 
seller)  did  not  know  the  oil  to  be  impure  is  no  defense,  for  he  was 
bound  to  know  whether  it  was  wholesome  and  complied  with  the 
lair.    (Minn.)    Meshbesher  t.  Cbannellene  Oil  etc.  Co.,  HI. 

FOEEIGN  COBFOBATION8. 

See  Corporationa,  18-22. 

FOBM£B  JBOFABDT. 
See  Criminal  Law,  S,  0. 
Note. 

IlsiichiBag  of  Corporationa,  ai  easements,  86S. 
classifieation  of,  862,  863,  872. 
defiiiitiotia  of,  S(i4-S66,  868,  S69. 
distinction  between  the  franehiae  to  be  and  the  franchise  to  do, 

862,  863. 
dnal  character  of,  8fl2. 
property,  when  become,  884,  885,  868, 
taxation  of  as  property  may  be  authorized,  870. 
taxation  of,  assessment  for  purposes  of,  whether  must  be  against 

the  Btockbotderi  er  the  corporation,  872,  873. 
taxation  of,  banking  institutions,  franchises  of,  when  subject  to, 

882. 
taxation  of,  elsssifii'ation  of  for  the  purposes  of,  872. 
taxation  of,  constitutional  limitations  upon  power  of,  874-876. 
taxation  of,  constitutionality  of  statutes  authorizing,  874. 


FntoeUMa  of  Owporatloni^  tmxmtioii  of,  diseretloa  of  tba  l<nW«tm 

respecting,  879,  880. 
tkxation  of,  diiermiiiiation  in  wfaieh  is  forbidden,  877. 
taxation  of,  donble,  which  is  eonatitatioiul,  875. 
taxation  of,  exemption  of  from,  877-879. 
taxation  of,  foreign,  when  sabject  to,  874-470,  SS3-S85. 
taxation  of,  is  the  ease  of  foreign  earporations,  868. 
taxation  of,  legislative  ^wer  over,  667,  874. 
taxation  of,  manner  of  la  within  state  control,  B69. 
taxation  of,  mode  of  ia  Bnbjeet  to  state  control,  871. 
taxation  of,  national  banks,  fianehiaes  of,  when  mbjeet  ta,  BSL 
taxation  of,  need  not  extend  to  all  eorporation^  876. 
taxation  of,  obligation  of  eontraeta,  whether  impaired  by,  tli, 

S78,  879. 
taxation  of,  place  where  ma^  be  liable  to,  867. 
taxation  of,  plea  of  nitra  Tires  will  not  avoid,  889. 
taxation  of,  railroad  corporations,  fisoebites  of,  when  mbject  to, 

881. 
taxation  of,  nniformitj  and  eqnalitj,  whether  and  when,  reqsind, 

875,  876,  878. 
taxation  of,  valnatioii  for  the  purposes  of,  876-878. 
taxation  of,  what  franchises  are  subject  to,  880. 
Uxstion  of,  when  created  bj  the  United  States,  880-8S3. 
taxation  of,  whether  is  a  tax  on  property,  871. 
taxation  of,  whether  within  constitntional  limitationa  respedii( 

the  taxation  of  property,  869,  870. 
telegraph  and  telephone  corporations^  taxation  of  fiaaihitss  a^ 

870,  S81. 
to  oeenp7  streets  and  highways,  taxation  of,  872,  SSX 
to  exist  have  no  cash  valne,  864. 
valuation  of  for  the  purposes  of  taxation,  8T6-87g. 

FBAUOe,  STATOTTE  OF. 

1.  FBAtJDB,  STATUTE  OF,  Antbority  to  Fnt  FrndtaaoE  tn  F«- 
sesaioo  Need  not  be  In  Writing. — Where  there  is  an  oral  eontnet  toi 
the  sale  of  lands,  and  the  purchaser  pays  a  portion  of  the  porchaM 
price  and  is  pat  in  posaession  hj  the  vendee's  agent,  it  ia  not  matetiil 
that  the  agent's  authority  is  not  in  writing.  (Ala.)  Jones  <r.  QaiBcr. 
52. 

2.  FBAUDS,  STATUTE  OF— Agreemoil  to  Ttiy  IM>t  of  *—■«*» 
The  defendant  having  undertaken  and  agreed  to  pay  to  tfa*  pUia- 
tiff  certain  debts  due  by  a  third  party  to  the  plaintiff,  in  considna- 
tioD  of  an  agreement  by  the  plaintifF  to  pay  the  debt  of  another  party 
which  was  due  the  defendant,  and  the  plaintiff  having  executed  s^ 
perfotned  his  part  of  the  undertaking,  by  giving  a  credit  npoa  Ue 
debt  which  the  defendant  had  assumed  and  agreed  to  pay,  for  sa 
amount  which  was  equal  to  the  debt  that  the  latter  had  assnaicd 
and  agreed  to  pay  to  the  former,  which  credit  so  entered  was  agie«d 
to  and  accepted  by  the  defendant,  the  undertaking  and  agreeurat 
first  recited,  npon  the  defendant's  part,  wag  a  valid  and  bindii| 
obligation,   though  in  parol.     (Qa.)     Johnson   v.   Stapleton   Co.,  lES. 

3.  FBAUDS,  STATUTE  OP— Contract,  Modifying  by  Parol  Agiw- 
ment. — "A  contract  which  must,  under  the  statuU  of  frauda,  be  is 
writing,  and  which,  accordingly,  is  put  in  writing  and  duly  execntni, 
cannot  be  subsequently  modified  by  a  parol  agreement."  (On.)  Haw- 
kins  V.  Studdard,   190. 

4.  STATUTE  OF  FKAUDS— Nonparfonoaiice. — "Mere  nooaetiM 
is  not  performance,  either  partial  or  complete,  and  will  not,  therefore, 
take  a  parol  contract  out  of  the  statute  of  frauds."  (Ga.)  Bb«- 
ii.ds   V.   StaJJ:...;,   190. 


B.  BTATDTB  OF  FBAUDS— DMcriptloD  of  Lud— Jmy,  Wbm 
siur  Jiid««  ol  Its  Siifflcl«nc7.— It  U  n  miguion  for  tha  jarr  to  d«t«r- 
xniaa  nnder  the  evidence  whether  the  deseiiption  of  land  eontuoed 
3X1  »  receipt  in  each  that,  bj  the  aid  of  eztrinaic  •ridenoe,  it  can  be 
located  knd  identified  with  reatonable  eertainty.  (Oa.)  Eawkina 
-*■.  Stnddard,  190. 

See  Evidence,  Q~ll;  Timber,  4. 

ntAUSUIiENT  BAMKINa. 

See  Banka  and  Banking. 

FSAUDUIiENT  OOITVETAHOE. 
ntA.trDnL£NT  OONVSTANOSa — Intant,  WIisii  Prenuned.— 
"Wbeii  the  legal  effect  of  s  conve;«nce  is  to  hinder  or  delav  eraditon, 
tb«  intent  will  be  preanmed  regaTdleae  of  the  actnal  motivea  of  the 
parties     (Ka.)    J.  L  Kelley  Co.  v.  Pollock,  1101. 


PttobwMD*  and  Card  Flajfinff—Ordtitaitce  Fmhibittnff. 

1.  FOOIAOOHS— Wtet&er  Operation  la  Wrongfnl. — The  opera- 
tion of  a  poolroom  or  a  bUIiard-table  ia  not  wrong  in  iteelf.  (Hise.) 
Crittenden  t.  Booneville,  S18. 

2.  FOOLBOOMS— Valldltr  of  Ordlnanco  Froblltlttag.— A  general 
ordinance  cannot  be  enacted  b^  a  municipality  prohibiting  the  opera- 
tion of  all  poolrooniB,  withont  regard  to  the  manner  in  which  they 
are  operatea,  eBpeeially  nhen  poolrooma  are  legalised  by  itatnte. 
(Miss.)     Crittenden  t.  Booneville,   618. 

2a.  innnOIPAIi  OOBFOBATIOH— Power  to  Penalize  Oard-play- 
tng. — Playing  cards  for  money  hai  not  been  denounced  aa  nnlawfol 
by  the  Btntntes  of  this  state  except  when  mch  gambling  is  carried 
on  in  or  in  view  of  a  public  highway  or  atreet.  A  town  charter  which 
eontaina  no  delegation  of  power  to  aappreaa  gambling,  but  confer! 
merely  the  right  "to  remove  nnieancea,"  daea  not  warrant  the  enact- 
ment of  an  ordinance  penalizing  the  playing  of  eaida  for  money  in 
ftny  and  all  placea  within  the  corporate  limita.  (La.)  Town  of 
Markeville  t.  Worthy,  353. 

DeilTuelion  of  Oamiag  Devieet. 

3.  QAMINQ  DEVICES — Snmmaiy  DesfanictlMi. — DevicM  UMd  In 
Chunlng  and  aeiied  under  a  search- warrant  may*  be  deatroyed  by  order 
of  court,  irreepeetive  of  whether  there  has  been  any  proaecntioo 
againat  the  owner.     (Ind.)     State  v.  Derry,  S3T. 

4.  QAMINa  DEVICES — Destractlon  Without  Fomial  Petition. — 
Where  gaming  devieea  are  seized  nnder  a  a  e  arch -warrant  leaned  by 
s  justice  of  the  peace  and  are  tamed  over  to  the  sheriff,  tbe  justice 
haa  authority  to  determine  whether  they  were  need  for  gaming  pur- 
poees,  and  if  ao,  to  order  their  destruction  without  any  formal  petition 
therefor.     (Ind.)     State  v.  Derry,  237. 

fi.  OAMIKO  DEVICES  —  Bnininaiy  Deetmctloii. — Uie  Owner  of 
Such  ArUclee  as  slot-machines  and  gaming-tables,  which  may  be  used 
for  a  lawful  as  well  as  for  an  unlawful  purpose,  has  a  constitutional 
right  to  notice  and  hearing  before  a  court  may  condemn  them  to 
destruction.     (Ind.)     State  v.  Derry,  237. 

6.  OAMINa  DEVICES — Summary  Destractioa^It  Is  the  Um  of 
such  articles  aa  alot-machines  and  gaming-tables  as  a  means  of  aceom- 

E listing  unlawful  acta,  and  not  the  articles  themselves,  which  the 
iw  condemns.  Hence  if  the  court  finds  that  when  the;  were  seized 
nnder  a  search-warrant  they  were  beiug  used  for  an  nnlawfol  pui- 


r" 


fm,  H  sar  srd«r  ttor  antrnetiaa;  tint  if  it  flnOi  Uwt  thej'  m 
*at  bet>c  M  held  or  lued,  it  ■honld  ordu  their  reatorktioa  to 
•waec     (Ind.)     BUta  v.  Dozij,  237. 


JUMOUUIT  nr  OAKMISHMENT,  ***--"-g  ^  miialin  tta 
PlJWMil  «(  tta  Odciaal  JndgmMit.— Where  m  trmiiBf«re«  of  ta  ei 
amtioa  mea  oat  a  garaisbmcDt  proceeding  agsinat  one  wko  ku 
fnnds  in  hia  hnnds  beloDginc  to  the  prineipa]  debtor,  ana  ef  the  !«■ 
fendanta  in  the  exceotion,  aaid  gamiahmeot  proceeding  belBg  ba»d 
•n  the  JDdpnent  oa  which  the  exeentlon  iraa  fonnded,  a  jodgneit 
Radered  in  faror  of  raeh  tranaferee,  while  conelnaiTe  afainal  tbt 
Caniabee,  aiaj  be  attacked  by  the  principal  debtor,  the  defeadut 
in  i.  fa.,  on  tba  groand  that  mbaeqnentlj  to  ita  rendition  the  jidf 
■ant,  ^N>n  which  tbo  tranaferred  ezecntian  waa  foanded,  had  b««i 
pud  as  and  diaeharged  prior  to  the  inatitatioB  sf  tha  niaiahaac 
iroecediBfft.    (Q«.)     Warthea  t.  Ueltoa.  1S4. 

OBOwnra  aaos^ 

Bm  Cropa. 
OUAKDIAjr  Am  WABO, 

1.    ODABDIAK-^UaUUtr  on  Uie  Otmtncta  for  Wai«^-A  fnri^ 

iaa'i  liabiiitj  Dpoa  his  own  eontiaeta  for  the  benefit  of  the  ward  i* 
p«f«OBal,  and  the  jndgnient  of  a  eonrt  rendered  for  aneh  a  debt  > 
againat  him  peraonally,  aot  againat  the  ward's  estate.  If  he  is  cbk- 
pelted  to  paj  the  debt,  which  la  one  properlr  made  on  behalf  ef  Ua 
ward,  the  eooatjr  eonrt  will  allow  it  ont  of  the  ward'e  esta.te;  but  tfct 
liability  of  the  eatate  ia  to  be  aattled  in  the  conntT  eoart.  (Or.) 
Stnrgia  v.  Stnrgia,  724. 

a.  aUAKDlAK.— An  AcUoB  eamot  be  HabrtalBad  Acaiim  a 
Qnardian  upon  the  liability  of  tha  ward,  bnt  only  asainat  the  ward. 
and  the  guardian,  being  a  proper  party,  ma;  appear  and  defend  \it 
action  in  the  intercat  of  the  ward,  bnt  he  ia  not  a  party  for  the  par- 
poae  of  eBiabliahing  a  penonal  liability  against  him.  (Or.)  Btoxga 
T.  Stnrgia,  IZi. 


Trtmacliaiu  BetKeen — Ftamd — Aeo(miUi  and  Seftlnwaf. 

4.  aUAHDIAlT   AKD   WASD,   Traaaactlon   and   SMtlsomt  B*- 

tween,  Wban  Sellef  from  will  he  Granted  in  E^nl^. — Conrts  of  equity 
will  not  permit  traneaetioas  between  qnardian  and  ward  to  atand  e>t> 
when  they  oeeor  after  the  guardianship  haa  ceased,  it  the  intermediate 
period  ia  short,  nnlen  the  circnmataneea  demonatrate,  in  the  higbnt 
■enae  of  the  term,  foil  deliberation  on  the  part  of  the  wnrda  aad  ^ 
ntmoat  good  faith  oa  the  part  of  the  guardian.  (Ala.)  Willis  v. 
Bice,  55. 

5.  OUABDIAN  AUD  WASD  —  SetUentaiti,  ObUlnlng;  Dvtr  * 
Oturdlao. — Before  obtaining  the  acknowledgment  of  a  settlement  tram 
hia  wards,  it  ia  the  duty  of  the  guardian  to  first  make  a  just  aeconntinf 
«md  fall  aettletoent  or  diseloiure  of  every  fact  necessary  to  infw> 
the  ward  of  all  with  whieh  he  waa  parting,  and  then  eomiaittiag  it 
to  his  nninflaeneed  will  whether  be  will  give  a  receipt  or  ML 
(Ala.)     Willis  T.  Biee,  SS. 
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a.     CWTABPIAW  AKD  WASD— Bardeo  of  Proof  In  Suit  for  »  S«U 
laanant  ef  Aoconnto,  Tbongh  Bocelpta  b»Ta  Dmh  Olvan. — In  k  aiiit 

Z  former  warda  asftinst  &  gnardiui  for  ths  settlement  of  bis  sccoaotB, 
ovgh  they  have  given  acknowledgmentt  of  soeh  aattlement,  &nd 
leereea  in  dischatge  have  been  entered  thereon,  tbe  gu&rdia'n  muat 
.._   ^.._,__    ..   .,_.   .      _..,j  ^j  .... 


mme  the  burden  of  proving  that  he  made  i 
rverything  within  his  knowled^  calculated  to  inflaeoce  tha  conduct 
>f  hia  irards,  and  that  be  obtained  nothins  from  them  without  their 
[Tee  consent  given  after  receiving  information  of  all  facts  bearing  on 
their   rights  and  the  extent  of  them.     (Ala.)     Willis  v.  Biee,  55, 

6a.  OTTABSIAH  AND  WABD— Interest,  Dlacharg*  of^Where  a 
partial  settlement  was  made  of  the  acconnta  of  a  guardian  with  bis 
ir»rds,  &Dd  no  snbseqaent  lettlements  were  attempted,  he  ia  ehar^e- 
«bl«  with  simple  interest  on  all  sams  in  hia  hands  after  aneh  partial 
settlement.     (Ala.)     Willia  v.  Bice,  S5. 

All.  OUABJIIAIT  AND  WABD— -Answer,  Onairdlan,  Wlien  Boimd  Hy. 
If  a  gaardian  in  hia  answer  to  a  anit  for  the  aettloment  of  bie  ae- 
eoonta  charges  himaelf  with  intereat  on  an  item  for  a  time  designated, 
it  ia  within  the  province  of  the  register  to  whom  the  aeeounts  were 
Teferred  to  act  upon  the  answer  thus  made  and  charge  intereat  aecord- 
iagly.     (Ala.)     Willia  v.  Biee,  55. 

7.  GUAKDIAN,  ObargM  of  Frmnd  Against,  WhtSk  Bnfldflntly 
Fl«Aded. — In  a  snit  against  tbe  former  guardian  of  tha  complainants, 
ftK  allegation  that  ho  took  advantage  of  their  youth  and  inexperience 
«Dd  of  hia  inflaenee  over  them  in  getting  them  to  sign  a  paper  ac- 
knowledging full  settlement  of  hia  aceounta  and  oonaenting  to  hia 
dischajge  from  liability  aa  their  guardian,  ia  a  sufficient  pleading  of 
hia  fraud.     (Ala.)     Willia  v.  Bice,  S5. 

B.  FBAUSS,  Pleading  Want  of  Knowledge  of. — A  bill  to  obtain  a 
settlement  from  the  defeadant  of  his  accounts  as  guardian  of  the 
eomplsinsnts  and  relief  from  an  acknowledgment  of  a  settlement  of 
anch  accounts  made  by  them  and  a  decree,  entered  thereon,  which 
alleged  that  the  complainants  discovered  the  fraud  upon  which  they 
rely  within  a  year  prior  to  the  commencement  of  the  suit,  brings  the 
bill  witbin  the  exception  to  the  statate  of  limitutiona  whereby  the 
time  within  which  suits  may  be  commenced  does  not  commence  to  run 
unto  a  year  after  tbe  fraud  ia  discovered.  (Ala.)  Willia  v.  Bice, 
55. 

8aU  of  Wardfi  Land, 

g.  GUARDIAN — Skle  of  Wud's  Property. — ^Tbe  PertotuI  or  Real 
Estate  of  a  ward  can  be  converted  into  cash  only  by  proper  proceed- 
ings under  the  direction  of  the  county  conrt.  (Or.)  Sturgis  v. 
Sturgia,  724. 

10.  anASDIAXTS  SAIiE — Absence  of  Special  Bond. — ^The  reqnire- 
ment  by  the  Arkansaa  statute  of  a  special  bond  by  a  guardian  when 
he  sells  lands  of  his  ward  applies  only  to  sates  for  reinvestment  and 
not  to  those  for  the  education  and  maintenance  of  the  infant. 
(Ark.)     Harper  v.  Smith,  93. 

11.  anABDIAlTS  SALE— Whether  for  Belnvsstinent  or  Ualn- 
tenance. — A  guardian's  sale  of  laud  to  pay  an  encumbrance  on  another 
tract  owned  by  his  ward  is  not  a  sale  for  reinvestment,  bot  to  protect 
the  estate,  and  is  indirectly  a  sale  for  the  education  and  maintenance 
of  the  ward.     (Ark.)     Harper  v.  Smith,  93. 

12.  QUARDIAN'S  BAXE — Failure  to  Accoont  for  Proceeds. — A 
guardian's  sale  is  not  invalidated  by  his  failure  to  account  for  the 
proceeds.     (Ark.)     Harper  v.  Smith,  93, 

13.  GUARDIAira  SAI£  —  Crediting  Acconnt  of  Onardlan. — A 
guardian's  sale  is  not  rendered  invalid  beeaoae  a  part  of  the  puiehase 
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PttUlQ  porpOMS  (OT  which  may  be  used,  588'-SS0. 
_.„__  loUen  in,  wheu  not  lawful,  538. 
«te»m,  )ue  in  of  vshiclei  propelled  bj,  633-535. 
-trmetion  engines  npon,  wben  ma^  be  held  to  be  nnUaneM,  687. 
^Tftction  enginea  upon,  when  nnlawfol,  533-635. 
OMB  of,  what  are  proper,  532,  533. 
vehielea  and  objeeti  of  nnnsnal  character  apon,  633. 


1.  HOUESTBAI>— I}«ed  not  Signed  tiy  Inuite  Wife— EatoppA — 
^  f  atlier,  without  Joining  his  insane  wife,  conveyed  hU  homeEtaad  to 
one  son.  Tha  deed  was  reformed,  to  ua  to  require  the  ton  to  make 
eert&ia   payments  to  the   father   during   his  life,  and  to   make   other 

Ekymenta  for  the  father  after  hie  death.  The  father  abandoned  tha 
omaBtead,  and  by  action  secured  the  reformation  of  the  deed.  Tha 
■on  made  tha  ttipulated  payments.  Two  years  later  the  father  made 
a  deed  to  another  son  for  the  consideration  of  love  and  afFectioo  and 
ooe  dollar.  It  is  held  that  tha  record  of  the  deed  and  other  proceed- 
ings, and  possession  of  the  land  by  plaintifT,  gave  notice  or  knowl- 
edge of  the  rights  of  the  son  in  possession;  that  the  father  was 
estopped  from  asserting  the  invalidity  of  the  first  deed;  and  that 
thia  eatoppel  operated  to  make  that  deed  valid  as  against  tha  son, 
to  -wliom  the  second  deed  had  been  executed.  (Mmn.)  Lney  v. 
Liuey,  SOZ. 

2,  HOMESTEAS.— A  Ootanant  to  Wbom  a  Share  of  tbe  Land  has 
been  Allotted  In  Partition,  sabject  to  a  charge  for  rents  and  profit* 
dae  from  him  to  his  co-owners,  may  acquire  a  homestead  therein  ex- 
empt from  eieeution  sale  for  such  charge.  (Miss.)  Woods  v. 
Bowles,  559. 

3.  HOMESTEAD,  Sole  of  to  Par  DecedeuVs  Debts.— Tbe  rights 
of  heirs  of  one  who  dies  in  poseession  of  a  homestead  have  precedence 
over  his  creditors,  and  a  sale  of  the  homestead  for  the  payment  of 
tha  debts  of  the  decedent  is  void.     (Neb.)     Mote  v.  Kleen,  651. 

See  Husband  and  Wife,  4. 

HOUIOIDE. 

Evidence— Threatt  and  Confeitiont. 

1.  HOMICIDE — Character  and  Belatlva  Stiength  of  Fartlea. — 
When  there  is  little,  if  any,  evidence  respeettng  the  character  of  the 
deceased  and  the  relative  strength  of  the  parties,  the  jury  should  not 
be  instructed  on  these  phases  of  tbe  case,  bnt  if  meh  an  instraetion 
is  given  it  will  not  neeessarilj  be  gronnd  foi  reversal.  (Tex.  Cr.) 
Blocker  v.  State,  772. 

2.  HOMICIDE — Confession  b;  Person  not  Accused. — In  a  homi- 
cide ease,  where  tbe  entire  evidence  is  purely  circumstantial,  testi- 
mony that  a  third  person  has  declared  that  he  killed  the  deceased  is 
admissible,  his  motive  for  the  crime  being  as  strong  as  that  of  the  de- 
fendant.    (Tex.  Cr.)     Blocker  v.  State,  772. 

3.  HOmoiDE — Brldenca  of  Tbieats. — ETldence  1b  Admissible  in 
a  homicide  case  that  the  defendant  said,  prior  to  the  killing,  that  he 
would  kill  tbe  deceased  if  he  did  not  stop  going  to  see  a  certain 
woman  about  whom  there  was  rivalry  between  them.  (Tex.  Cr.) 
Blocker  v.  State,  772. 

i.  HOMIOIDE. — When  There  is  Evidence  that  a  Third  Person  had 
eqnal  opportunity  and  motive  for  killing  the  deceased,  the  entire  ease 
being  purely  of  circumstantial  evidence,  an  instiuction  is  not  errone- 
oua  that  "if  you  deem  it  as  probable  that  A  killed  B  as  that  de- 
fendant killed  him,  yon  will  acquit  him,  and  unless  you  are  satisfied 
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representing  that  he  desires  to  invest  the  proceeds  in  another  home, 
whereas  the  conveyance  is  without  consideration  and  the  property  is 
thereafter  reconveyed  to  him  for  life  with  remainder  to  his  children 
by  a  former  marriage,  the  conveyance  is  in  fraud  of  her  homestead 
and  dower  rights  and  may  be  canceled.  (Ark.)  Golegrove  v.  Cole- 
grove,  82. 

5.  HUSBAND  ANI>  WIFE^-Sale  of  Land. — The  Slgnatuo  of  the 
Wife  as  a  witness  to  an  executory  contract  by  the  husband  for  the 
sale  of  his  real  estate,  she  being  in  no  way  referred  to  in  the  body 
of  the  contract  as  a  party  thereto,  does  not  constitute  on  her  part 
&  written  consent  to  the  sale  within  the  meaning  of  section  3648| 
Revised  Laws  of  1905.     (Minn.)     Btromme  v.  Bieck,  452. 

6.  HUSBAND  AND  WtPB— Sale  of  Land-^Paxol  Contract  by  Her. 
Evidence  held  insufficient  to  show  a  parol  contract  for  the  sale  of 
the  land  by  the  wife.     (Minn.)     Stromme  v.  Bieck,  452. 

7.  HUSBAND  AND  WIFE — Specific  Performance  Against  Him 
Alone. — ^An  executory  contract  for  the  sale  of  the  husband's  real  es- 
tate other  than  the  homestead,  signed  by  him  alone,  may  be  enforced 
by  the  vendee  to  the  extent  of  the  vendor's  ability  to*  perform,  but 
not  against  the  interest  of  the  wife.     (Minn.)     Stromme  v.  Bieck,  452. 

8.  HUSBAND  AND  WIFB— Contract  by  Him  ae  Her  Agent  to 
Sell  Land. — Where  a  husband,  acting  as  the  agent  of  his  wife,  en- 
ters into  an  executoxy  contract  in  her  name  for  the  sale  of  her 
land,  and  she  thereafter  confirms  his  act  and  oifers  and  tenders  per- 
formance, the  vendee  cannot  refuse  performance  on  his  part  on  the 
gronnd  that  the  contract  is  void  under  the  statutes  because  made  by 
the  husband  as  agent.  Keystone  Iron  Go.  v.  Logan,  55  Minn.  537, 
followed.     (Minn.)     Stromme  v.  Bieck,  452. 

lAdbHiiy  of  Married  Woman  for  TorU, 

9.  MABBIED  WOMAN,  Liability  of  for  Tortw — A  married  woman, 
the  owner  of  statutory  separate  real  estate,  upon  which  is  located  a 
swimming-pool  and  bath-houses,  conducted' by  the  husband  and  wife 
as  a  public  resort,  is  sued  jointly  with  her  husband  for  damages  in 
tort  by  a  party  who  was  injured  while  lawfully  using  said  premises, 
by  his  feet  slipping  and  falling  on  his  left  leg  upon  the  projecting 
points  of  planks  alleged  to  have  been  negligently  left  uneven.  Held, 
that  under  the  constitution  and  laws  of  Florida,  under  the  circum- 
stances stated,  the  married  woman  is  not  liable  in  an  action  of  tort. 
(Fla.)     Graham  v.  Tucker,  124. 

LiahUiiy  of  Wife  for  ImprovemenU  on  Eer  Land, 

10.  MABRrPiD  WOMAN,  Charging  in  Eanity  for  Building  Im- 
provements Made  with  Her  Acquiescence. — Where  the  husband  of  a 
married  woman  enters  into  an  agreement  with  building  contractors 
for  the  erection,  at  an  agreed  price,  of  a  building  upon  a  lot  that  is 
the  separate  property  of  his  wife,  and  the  wife  has  knowledge  of 
the  erection  of  such  building,  and  does  not  dissent  thereto,  but 
silently  acquiesces  in  the  erection  thereof,  such  separate  property 
of  the  wife  may  be  charged  in  equity  and  sold  for  tne  collection  of 
the  agreed  price  of  such  building,  if  such  agreed  price  is  not  un- 
reasonable.    (Fla.)     McGill   v.   Art   Stone  Const.  Go.^  1106. 

See  Homestead. 

IMPBOVEMENTS. 

See  Ejectment. 

INCBIMINATINa  QUESTIONS. 
See  Witnesses,  5,  6. 
Am.  St.  Bep.,  Vol.  131 — ^74 


of  ft  V 

joined, 

Stewmr 


LatUi 


Index  1171 

JPirv  Inswranee* 

la.    FIBE  INSUBAKOE— MliTvy  «nd  AeeeptMie»  of  PoUey. — 

Where  an  insuranee  eompanj  mailB  to  an  insured  a  renewal  lire  poliey 
irhich  he  returnSy  refusing  to  accept  it,  and  the  company  then  leaves 
the  policy  with  a  mortgage  clause  attached  with  the  mortgagee's 
agents,  who  place  it  with  the  mortgage  papers,  where  it  remains,  and 
rabsequently  the  company  presents  a  bul  for  the  premiums  to  these 
agents,  who,  requesting  time  to  communicate  with  the  owner,  then 
write  to  him  stating  that  if  he  does  not  pay  the  premium  they  will, 
and  charge  the  amount  to  him^  and  the  owner  does  not  answer  the 
letter,  but  writes  his  agent  directing  him  to  pay  the  premium  at 
once,  but  tender  of  payment  is  delayed  untU  after  the  destruction 
of  the  property  by  fire,  when  it  is  refused,  the  policy  does  not  become 
effective  so  as  to  bind  the  company.  (Ind.)  r^ew  v.  Germania  Fire 
Ins.  Co.,  245. 

2.  FIBE  INSUBANOE — ^Acceptance  of  PoUey. — The  Mere  Beceiv- 
tng  of  a  Policy  by  a  person  proposed  to  be  insured,  for  the  purpose  of 
determining  whether  he  will  accept  it,  is  not  sufficient  to  conclude 
the  contract.     (Ind.)     New  v.  Germania  Fire  Ins.  Co.,  245. 

8.  FIBE  INSUBANOE— Acceptance — ^Delivery  to  Mortgagee^— 
Where  a  policy  on  mortgaged  premises  which  the  mortgagor  has  re- 
fused to  accept  is  delivered  to  the  mortgagee,  who  does  not  pay  or 
agree  to  pay  the  premium,  the  policy  does  not  become  effective  by 
reason  of  a  clause  therein  that  the  mortgagee  should  pay  the  premium 
on  demand  if  the  mortgagor  fails  to  do  so.  (Ind.)  New  v.  Grermania 
Fire  Ins.  Co.,  245. 

4.  FIBE  INSUBANOE. — ^A  Memoraadnm  of  the  Beceipt  of  an  In- 
surance Policy,  made  by  a  clerk  of  the  agents  of  the  mortgagee,  the 
clerk  having  no  authority  in  the  premises,  is  not  admissible  in  evi- 
dence in  an  action  on  the  policy.  (Ind.)  New  v.  Germania  Fire  Ins. 
Co.,  245. 

5.  FIBE  INSUBANOE — ^Agent  of  Insured— Delegation  of  Author- 
ity.— An  agent  having  discretionary  authority  to  procure  fire  insur- 
ance for  his  principal  cannot  delegate  this  authority  to  another. 
(Ind.)     New  v.  Germania  Fire  Ins.  Co.,  245. 

LoM — Proof  and  Arbitration, 

6.  INSUBANOE — ^Proof  of  Loaa,  Failure  to  Make— Bankruptcy. 
If  a  policy  insuring  goods  against  loss  by  fire  requires  thai  in  case 
of  loss  or  damage  a  statement  in  writing,  signed  and  sworn  to  by 
the  assured,  shall  be  forthwith  rendered  to  the  insurer,  and  upon 
the  destruction  of  such  goods,  the  assured  abandons  his  property  and 
absconds,  and  twenty  da^s  later  an  involuntary  petition  in  bank- 
ruptcy is  filed  against  him,  thirty-one  days  later  the  adjudication 
takes  place,  and  thirteen  days  afterward  the  trustee  is  appointed, 
the  right  of  the  bankrupt  had  terminated  through  his  failure  to  fur- 
nish such  proofs  of  loss.     (Mass.)     Bennett  v.  Aetna  Ins.  Co.,  414. 

7.  INSUBANOE,  LOSS,  Necessary  for  Fixing  Amount  of  by  Ar- 
bitration.— Covenants  in  fire  insurance  policies  for  appraisal  by  arbi- 
trators of  the  amount  of  the  loss  are  valid  and  binding  upon  the 
parties;  and  when  such  policies  further  provide  that  the  sum  for 
which  the  insurer  is  liable  shall  not  become  payable  until  sixty  days 
after  an  award  by  such  arbitrators  has  been  received  by  the  in- 
surer, when  an  appraisal  has  been  required,  or  that  no  suit  upon 
the  policy  shall  be  sustainable  until  after  full  compliance  by  the 
insured  with  all  of  such  requirements,  then  such  arbitration  and 
award  are  conditions  precedent  to  the  right  of  the  insured  to  an 
action  upon  such  policy,  where. the  insurer  has  demanded  such  arbi' 
tratioa  and  awaro.  (Fla.)  Southern  Home  Ins.  Co.  v.  Faulkner, 
1098. 
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tAft  JiUNfatuw. 

8.  UFB  umrBAMCE— BxecnHon    of     FoUcr— 8«al  <■<  Bp*- 

tores. — Where  a  bensflt  certificate  calls  for  the  bmU  at  Ifci  ak- 
ordinate  lodge  and  tbe  eounter-iign&tnrea  of  the  proteetoi  tai  len- 
tary,  it  la  not  completely  executed  where  it  ia  impresaed  witk  ^ 
■eal  bnt  not  counterBigned  b7  theee  officers.  (Ind-)  CiTwwd  t. 
Sopreme  Lodge,  K.  £  L.  of  H.,  £53. 

9.  LIFE  INSURANCE — ^Inanfllclaiit  Exacntlaii.— TIi«  Ibn  F» 
BOBsloD  of  a  benefit  certificate  which  doeg  not  bear  the  ai^tura  gl 
the  officcra  of  the  aubordinate  lodge  does  not  show  a  waiTei  at  ''■i 
signatures.     (Ind.)     Caywood  t.  Supreme  Lodge,  E.  ft  L.  of  H,  M 

10.  UPE  INSITKANOE — When  not  Forfeited  for  I>efaaH  ia  m 
mimns. — A  life  insurance  policj'  cannot  be  farfeit«d  for  the  aotp.' 
ment  of  a  premium  or  aasesEment  when  the  company'  haa  in  its  yoitt* 
sion  dividends  declared  under  the  policy  which  it  has  the  right  teipdy 
to  such  payment.  (Ind.)  Caywood  v.  Supreme  Lodge,  K.  A  L.  of  E, 
253. 

11.  LIFE  INSUBANOE-^AppUcaUon  of  FimdB  to  PsriBMt  of  Al- 
-A  mere  allegation  in  an  action  on  x  beneGt  eertifieati  itai 
r  awed  the  inaured  two   dollars  for  services   rendered  £n> 


not  ahow  any  right  or  duty  on  the  part  of  the  imsarer  to  apply  lb 
same  to  the  payment  of  an  asseument;  and  an  allegation  tkii  i 
was  the  right  or  duty  of  the  insurer  to  apply  this  amoont  to  tht  pi<- 
ment  of  tbe  assesBment  is  insufficient,  as  being  the  mere  eoncluH)i 
of  the  pleader  and  not  a  statement  of  the  facts  from  whick  th«  rigk 
or  dnty  arises.  (Ind.)  Caywood  v.  Supreme  Lodge,  K.  4  L.  of  H- 
253. 

12.  LIFE  IN  BDKANCE— Application  Of  Ftmdi  to  Panasit  Of  Ai- 
MBsment.— An  allegation  in  an  action  on  a  benefit  certificate  t^t 
tbe  insurer  refused  to  apply  a  certain  amount  to  the  payment  of  u 
aasessment  involves  the  assumption  that  the  inanrer  had  been  direct^ 
or  requested  to  so  apply  such  money,  a  fact  which  should  be  sUegii 
(Ind.)     Caywood  v.  Supreme  Lodge,  K.  A  L.  of  H.,  253. 

Time  Limited  for  SuU  on  Policy. 

13.  FIBEIIfSnBANOE— Time  WltiiltiWliicliBiiltianBtlMBnwkl 
on  Policy. — Though  a  fire  insurance  policy  provide  that  suit  airt 
be  brought  on  it  within  twelve  months  from  the  fire,  jet  as  it  t.^'' 
provides  that  no  anit  shall  be  brought  before  sizty-  days  sft« 
proof  of  loss,  the  twelve  months  does  not  begin  until  the  mA  ^ 
the  sixty  days.     (W.  Va.)     Hogl  v.  Aachen  Ins,  Co,  972, 

14.  LIFE  INSUBANOE— Tlnu  Idmlt  for  Actitm  on  FoBer.— i 
provision  in  an  insurance  policy  limiting  tbe  time  in  which  sait  ay 
be  brought  thereon  to  a  period  less  than  that  fixed  by  the  statnte  al 
limitations  is  binding  unless  it  contravenes  a  statute.  (Ind-)  <-ir 
wood  V.  Supreme  Lodge,  E.  &  L.  of  H.,  853. 

16.  UFB  XHSUBANOE — Time  X^tnilt  for  AcHon  on  POlkj.— h 
Indiana  a  provision  in  a  policy  of  a  foreign  insurance  company  Mr^-- 
ing  the  time  within  which  suit  ean  be  brought  thereon  to  )e«  ttii 
three  years  is  void,  but  to  entitle  a  beneflciair  to  tbe  benefit  of  ti:* 
rule  he  must  allege  and  prove  facts  which  will  bring  the  policy  ss^  I 
on  within  ite  provisions.  (Ind.)  Caywood  t.  Sopreme  Lodge,  £.  t, 
L.  of  H.,  253. 

16.  LIFE  INSITRANOE.— A  8UpnUtl(m  UmlUsg  tii«  Tlma  imfcli  | 
WUcIi  an  Action  may  be  brought  on  an  insurance  policy  or  ecrtifc- 
pale,   bpir;T  ft>i   ihe   benpllt   of  thp   rnmpanT,   m:\j  be   waived   bj  i 

^\^,u,nmf«l  of  Lift  Usvrance. 

IT.  nfSITKANCE,  Eigbt  to  Assign. — .\  life  inauranoe  poUey  par  < 
Bbli-  t(i  tbe  estate  of  the  asEuied  may  be  assigned  without  tha  tcaaaA 
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of  'the  insurer.     (Oa.)    Soathern  Mutual  Life  Ins.  Ga  ▼.  Dordin, 
210. 

1&  A8SIONHENT  OF  UFB  INBUSAKOB  POUOT,  Wliat 
Amounts  to. — Where  a  policy  of  life  insurance  was  made  payable  to 
the  estate  of  the  insured,  and  he  made  a  written  statement  that  he 
had  that  day  made  application  to  the  company  to  change  the  bene- 
fleiary  from  his  estate  to  a  person  named,  stating  that  if  the  ehange 
"was  not  made  during  his  life  he  wanted  the  money  jjaid  to  such  per- 
soOy  who  had  rendered  to  him  services  as  a.  cook  during  a  number  of 
years,  for  which  he  owed  such  person;  and  where  he  delivered  the 
policy  together  with  this  written  statement  to  the  person  named,  he 
intending  it  and  she  accepting  it  as  an  assignment  of  the  policy; 
and  where  on  the  same  day  he  wrote  to  the  company  inclosing  the 
amount  which  it  charged  for  assenting  to  a  change  of  beneficiary  and 
informing  it  of  the  desired  change,  and  that  he  owed  the  person 
mentioned  and  wished  such  person  "to  have  something  as  a  ^t 
after  I  am  gone,"  held^  that  this  operated  as  a  transfer  of  the  policy, 
and  authorized  the  assignee  to  bring  suit  on  it  after  the  death  of  the 
insured.     (Oa.)     Southern  Mutual  Life  Ins.  Co.  v.  Durdin,  210. 

19.  UFE  INSUKANOE  FOLIOY,  Assignment  of,  When  not  Testa- 
mentary.— ^Though  the  payment  ^f  a  life  insurance  policy  is  not  made 
until  after  the  death  of  the  insured,  his  assignment  of  it  is  not  testa- 
mentary in  character.  (Ga.)  Southern  Mutual  Life  Ins.  Co.  v. 
I>ardin,  210. 

20.  PLEADING — ^Assignment  of  Insurance  Policy,  Setting  Out  the 
Consideration  for. — In  a  complaint  relying  on  the  assignment  of  a 
life  insurance  policy  and  stating  that  the  condition  of  the  assignment 
was  the  service  of  the  assignee  as  a  cook  for  three  years,  a  demurrer 
will  not  be  sustained  because  the  complaint  does  not  !itate  what  the 
services  were  worth,  nor. whether  anv  payment  had  ever  been  made 
thereon.     (Ga.)     Southern  Mutual  Liie  Ins.  Co.  v.  Durdin,  210. 

Kote. 

Insnraiiee  Oompanies,  admissions  of  agents  of,  332. 

HiterpreterSy  when  are  regarded  as  agents  of  both  parties,  330. 
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See  Commerce. 

INTEBVENTION. 

L  IMTEBVENTIOK,  Proceedings  for. — ^The  regular  and  ordinary 
course  of  procedure  where  intervention  is  sought  is  to  file  an  appli- 
cation for  leave  to  file  a  petition  of  intervention,  of  which  the  parties 
to  the  suit  should  have  notice.  This  is  determined  from  the  race  of 
the  application.  If  proper  cause  for  intervention  is  shown,  the  leave 
is  granted.  The  petition  for  intervention  is  then  filed,  on  which  the 
court  examines  it  and  the  answer,  and  such  testimony,  by  affidavit 
or  otherwise,  as  may  be  produced,  and  determines  the  question  whether 
the  petitioner  shall  be  aUowed  to  intervene  and  become  a  party  to 
the  suit.     (Ala.)     £z  parte  Gray,  62. 

2.  INTEBVENTION — Stockholder's  Bight  of. — ^A  stockholder  can- 
not intervene  merely  because  he  is  a  stockholder,  if  he  is  properly 
represented  by  the  officers  of  the  corporation,  but  inasmuch  as  he  is 
bound  by  the  result  of  the  litigation,  if  he  can  show  that  his  interest 
will  be  sacrificed  by  the  fraudulent  action  or  omission  of  the  officers 
of  the  eorporation,  he  may  intervene  and  be  made  a  party  to  the 
ouit,  not  for  the  purpose  of  displacing  the  directors  and  dominating 
the  litigation,  but  only  to  protect  his  own  interest,  and  demanding 


that  rack  proMedings  bo  liad  u  wiD  protect  them.     (Ala.)    Ex  pnta 

8,  TH TUKVUN TIOH— Attonw;^  Fen. — ^In  a  pioeeeding  hj  ■ 
rtookliolder  to  interrane  in  ■  rait  to  which  the  eorpormtion  i*  s  piriy, 
B»  Utomej'B  faM  will  ba  allowed  ont  of  the  gaaeral  foad  ^T  tk* 
procMding  relatei  mHj  to  tlie  ■toeUwIder'a  intareat.     (Ala.)     Es  ;aiti 

4.  XNTKETZHTION,  Lmt*  of  Oonrt,  KMOBltr  for. — ^WhetbB  tk* 
intarTention  ia  bjr  petition  oi  bf  an  original  bill  in  the  natmt  af  a 
erou-bill,  it  moat  be  initiated  br  leave  af  the  eourt  t*  £1*  the  mb^ 
(Ala.)     £x  parU  Gray,  68. 

Sea  Appeal  and  Error,  L 

XNTOXIOATINa  UQUOBS. 

Ss«outitm  tmi  Septevut. 

1.  LIQUOBS— Whether    Subject   to    BnentlaB.— IntoxieatlBf  V^ 

qnor  ia  not  nbjcet  to  aeiiare  an  ezeeation,  beeanaa  the  atatate  tat- 
bida  iti  aala  except  hj  certain  peraona,  for  reetriet«d  tmrpoaea,  aaj 
upon  affidavit  of  the  baver  alMwing  the  oecaaioB  for  hia  pwckua 
(Kan.)     Hiuaa  t.  BUM,  280.  ' 

2.  ZJQVOBB. — Whan  Boplorln  ma  Broo^t  far  Int0Klalln( 
Lliinor,  and  after  obtaining  poaaeaaion  thereof  the  plaintiff  ilJiiiiiwi 
hia  action,  evidence  that  at  the  eommeneenieiit  <rf  the  litigatioa  tk* 
defendajit  held  the  property  aa  city  marahal  nnder  a  warrant  ianal 
bj  the  police  court  jnstiile*  a  preaumption,  in  the  abaeaee  ef  anj- 
thing  to  luggeat  the  contrary,  that  he  waj  acting  Qnder  an  ai£- 
nanee  paaaed  in  aid  of  the  prohibitorr  law  anthonaiiiK  the  leizon 
and  destniction  of  liquor  kept  for  aala  in  violatiui  of  the  atatata 
(Ean.)     HiDG*  v.  BtaM,  SSO. 

5.  LZQUOBS — K^erlii— Judgment  for  Value  of  Piopwlj.— b 
aneb  a  caie,  if  the  dafendant  ia  found  ta  be  entitled  to  a  retora  a( 
the  property,  he  is  also  entitled  to  a  judgment  for  its  foil  valae  ia 
etM  a,  return  cannot  be  had.     (Ean.)     Eioe*  v.  Btahl,  2S0. 

i,  UQUOBS—Boplerlii— Expiration  of  Term  of  Ofllc*. — In  aeck 
a  caae  a  recovery  by  the  defendant  ia  not  defeated  by  the  fact  tkit 
his  term  of  office   has  ezi»red.     (Ean.)     Hinea  v.   Btahl,   280. 

Becoverji  on  Note  Given  for. 

B.  INTOXIOATIKQ  UQUOBS  Beooraiy  foi;  When  not  ABaBed- 
A  note  and  mortgage  given  in  payment  of  liqnora  aold  in  Tielatin 
of  law  are  not  enforeeabla.  (Maw.)  Downey  t.  Charlaa  8.  Qovo  C«, 
398. 

Intoaiieation  in  PubUo  FiaM. 
e.    INTOXICATION— What  not  ft  PnbUc  Place.— A  Prtrste  Bal- 

dence  to  which  a  namber  of  friends  of  the  owner  have  been  invited 
for  entertainment,  the  afFsir  being  ezclnaive  and  only  one  other  baviig 
been  held  at  this  reaidence,  and  that  aome  eight  months  before,  i>  aot 
a  "pnblic  place,"  and  one  of  the  gnests  who  beeomee  intoxieatFj  ttcn 
cannot  be  convicted  of  being  dmnk  at  »  public  place.  (Tax.  O.) 
Pngb  T.  Btate,  822. 

Bait  i«  TioXaXion  of  Local  Opttow. 

7.  lAOAL  OPTION— Place  at  Sale  of  Idquors.— Where,  ia  a  pro*- 
ecntion  for  violating  a  local  option  law,  the  evidence  raisca  the  ia- 
ane  «•  to  whether  the  sale  wae  in  the  county  of  the  proaecutioa,  thi 
jury  ahonld  be  instructed  that  if  the  mooey  was  accepted  in  tk* 
eonnty  of  the  prosecution  and  paid  for  the  Uquor  in  another  eeaa^i 
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K^d  tkat  tli«  liqnor  waa  eonvtjti  tn  tho  eonn^  of  tbe  prMeentioB 
37  a  pcTBon  not  aiidei  the  contTol  or  aa  agent  of  tho  defendant,  then 
:i«  ia  not  reaponBibls  for  the  delivery  of  the  liqnor  in  the  eonntj  of 
:li0  praseention,  and  the  sale  would  lie  in  the  other  eonnt;.  (Tex. 
_^.>     Beard  v.  State,  806. 

8.  LiqUOBa— Sale  in  Ylolatloii  of  iMcal  Option  Lair— SubterfiiEe. 
3na  who  procnrea  a  prescript  ion  on  the  ground  of  hii  own  ill- 
taeaa  and  naea  it  to  procure  wbiik^  for  others,  become!  a  vender  of 
imtozicatiDg  liquor  and  violates  the  local  option  law.  (Tex.  Ci.) 
Elmwkina  v.  Stata,  7B0. 

See  Commerce,  S. 


JOINT  WBONGDOEB. 

See  Torts,  3-8. 

JUDaUEHT, 
J»  emerdi 

1.  TtmaVEXT — ValldllT  of  AaAlgaaaa  Dacraa.  -  A  decrea  so  aat- 
biguODi  ia  ita  terms  as  to  be  incapable  of  being  rendered  certain 
-within  the  requirements  of  the  law  will  be  set  aside  for  that  reaaon. 
<W.  Va.)     Thompson  t.  Mann,  S07. 

a.    JUDOMENT— YarUnca    from   Btmrnuma   In   Hamlnc  Daf  and- 

.mnt A  judgment   of   a  justice   against   "B.   t   0.   B.   B.   Companj," 

MB  described  in  the  summons,  instead  of  Baltimore  and  Ohio  Ra^- 
TOftd  Cnmpany,  the  corporation  intended,  is  not  such  a  material 
variance  aa  to  deprive  the  justice  of  jurisdiction  of  the  person  of 
the  corporation  intended  to  be  sued,  or  vitiate  the  judgment  against 
it.      (W.  Va.)     Stout  V.  Baltimore  ate.  B.  B.  Co.,  940. 

3.  JUDOUENT— Entry  by  Olark  After  Adjonnunent. — ^Where  a 
court  renders  judgment,  signs  the  minutes,  leaving  blank  pages  in 
front  of  the  signature  to  be  filled  in  with  the  judgment,  and  then 
Adjooms,  and  subsequently  the  eletk  enters  the  judgment  on  the 
pages  left  for  that  parpose,  the  record  cannot  be  impeached,  when 
there  ia  no  charge  of  frand  or  any  contention  that  the  judgment 
entered  waa  different  from  the  one  which  the  court  ordered.  (Miss.) 
CbUdress  v.  Cariey,  G46. 

4.  JUIXIMENT  AND  EXEOUTION,  Payment  and  Transfer  of. — 
The  court  did  not  err  in  charging  the  jury  as  follown:  "If  you  be- 
lieve from  the  evidence  that  Mathew  Melton,  one  of  the  defendants, 
paid  off  this  fl.  fa.,  and  had  the  same  transferred  to  him,  I  charge 
jon  that  that  would  be  a  settlement  of  the  t,  fa.,  and  it  would  be 
your  duty  to  flod  the  issue  in  favor  of  the  plaintiff,  Eli  E.  Melton," 
it  not  appearing  from  the  recital  in  the  transfer  that  the  tmnsferce 
had  complied   with  the  provision  in   section  5376  of  the  Civil   Code, 

having  the  amount  of   the   payment  made   entered   on   the  fi.   fa. 

a.)     Warthen  v.  Melton,  184. 

6.  JTTSOMENT,  Beleaae  of  One  of  Bevsral  Jndgment  Debtors. — 
Where  a  plaintiff  in  fi.  fa.,  or  a  transferee  of  the  execution  accepts 
«,  anm  of  money  from  one  of  the  joint  defendant*  in  such  fi.  fa.,  and 
"agrees  to  relieve  Mm,  and  does  release  him,"  from  farther  liability 
under  said  fi.  fa.,  the  other  defendants  are  also  released  and  the  S. 
fa.  is  discharged.     (Ga.)     Warthen  v.  Melton,  184, 

6.  JUDOMEirr,  Motion  to  Set  Aside— Newly  Discovered  Evi- 
dence.— There  waa  no  abuee  of  discretion  in  overruling  the  groand  of 
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the  moUon  based  ob  tbe  alleged  newly  difleovered  arideBee.  (6a.) 
Warthen  ▼.  Melton,  184. 

Assignment. 

7.  JUDGMENT,  Awrigninimt  of  and  Its  Effect — Pnrilnair  vitt 
Notice  ftom  Pnrchaoer  Witboot  Notice. — The  aaai^nment  of  a  jud^ 
ment  earriea  with  it  the  eause  of  action  on  which  it  is  based,  tegetkfr 
with  all  the  beneficial  intereat  of  the  assignor  in  the  jndgneat  lad 
all  of  its  incidents.  Snch  an  assignment  entities  the  assignee  ts  eie 
every  remedy,  lien,  or  secnrity  available  to  the  assignor  as  a  Bcau 
of  enforcing  the  judgment.  And  if  in  snch  a  case  the  jadgzseil 
creditor  had  no  notice  of  an  unrecorded  deed  at  the  time  ef  tkt 
rendition  of  his  judgment,  his  assignee  of  such  judgment  will  ht 
protected  by  the  recording  statute  against  such  unrecorded  deed, 
even  though  such  assignee  had  knowledge  of  such  unrecorded  d€«d 
prior  to  his  purchase  of  such  judgment.  If  a  judgment  creditor  kii 
no  notice,  either  actual  or  constructive,  of  an  unrecorded  deed  lasfe 
by  the  judgment  debtor  to  another  before  rendition  of  such  jad|- 
ment,  it  is  immaterial  whether  a  purchaser  at  a  sale  under  the  jodf- 
ment  had  notice  of  such  unrecorded  deed  or  not.  A  purchaser  witk 
notice  from  a  purchaser  without  notice  takes  a  good  title.  (Us.) 
Feinberg  v.  Steams,  119. 

Bm  JudioaUL 

8.  KE8    JUDIOATA— DaniDErsry    Effect  of    Order    OvtwriltBg^ 

Where  a  petition  was  filed  for  specific  performance  of  an  alle^ 
contract  for  the  sale  of  land,  claimed  to  be  evidenced  by  a  writisg 
copied  in  the  petition,  to  which  a  demurrer  was  filed,  assertiBf  that 
such  contract  was  within  the  statute  of  frauds  on  specified  gronndiL 
and  the  court  passed  an  order  overruling  such  demurrer:  h^d,  that 
while  such  order  stood  unreversed,  it  was  proper  for  the  court,  on  tse 
trial,  to  overrule  objections  of  the  defendant  to  the  admission  of  seek 
writing  in  evidence,  when  such  objections  were  on  the  same  gronsis 
on  which  the  demurrer  was  based.     (Qa.)     Hawkins  ▼.  Studdard,  ISO. 

Lien  ef  Judgment — Unrecorded  Deed, 

9.  JUDGBIENT  LIEN— Mistake  In  Def endanTfe  InltUls.— A  jodf- 
ment  against  *'B.  D.  Butledge,"  rendered  and  enrolled  by  mistikt 
against  "B.  H.  Butledge,"  is  not  notice  of  a  lien  on  the  land  of  the 
former.     (Miss.)     Allen- West  Commission  Co.  v.  MUlstead,  556. 

10.  JUDGMENT  UEN— To  What  Intcnsi  Attarlieii.— A  J^ 
ment  Creditor  acquires  a  lien  only  on  the  actual  interest  of  tht 
debtor  in  land,  and  the  rule  is  the  same  whether  the  jndgaest  ii 
rendered  by  a  state  or  a  federal  court.  (Miss.)  Allen- West  Cob- 
mission  Co.  v.  Millstead,  556. 

11.  JUDGMENT  LIENS  and  ifaa  BegiBtry  Acl»— PresunptiOB  1M 
the  Pnrchaaa  Is  Bona  Fide.r— The  law  is  well  settled  that  under  oar 
recording  laws  subsequent  purchasers  and  creditors  acquiring  sabtr- 
quent  liens  by  judgment  or  otherwise  without  notice  of  a  prior  van- 
corded  deed  will  be  protected  against  such  unrecorded  eonveytnee, 
unless  the  party  claiming  thereunder  can  show  that  such  snbaeqaeax 
purchaser  or  lien  creditor  acquired  his  title  or  lien  with  notice  of  asck 
unrecorded  conveyance;  and  the  burden  of  showing  such  notice  is  sfHS 
the  party  claiming  under  such  unrecorded  conveyance.  AH  of  the  v«- 
sumptions  in  such  a  case  are  in  favor  of  the  bona  fides  of  such  sawe- 
quent  purchaser  or  lien  creditor,  and  that  they  acquired  their  subse- 
quent title  or  lien  in  good  faith  and  without  notice  of  the  unreescdid 
prior  conveyance,     (fxa.)     Feinberg  v.  Steams,  119. 

12.  JUDGMENT  AND  EXECUTION  CBEDITOBak  OonlUct  Bi> 
tween  and  SnbBoqnent  Purchasers. — An  execution  creditor,  eqsallv 
with  a  subsequent  purchaser^  is  protected  under  the  statute  agaisft 


-oBreeorded  deedi,  tnl  In  order  to  deprive  raeh  judgaaat  sieditor 
af  the  protection  of  the  reeordtng  atatute,  it  moit  be  tliowi)  tlut  h« 
had  Dotlee  in  eome  recogniEsd  way  of  the  rights  of  the  p^7  el*Im- 
ine*  andei  the  nnreeorded  deed  at  the  time  of  tbs  rendition  of  Ua 
judgment.     (Fla.)    Feioberg  t.  Bteame,  119. 

8e«  Ejeetment,  4;  Szeeaton  and  AdminiBtraton;  Qumiahmant. 

JXTSIOIAZ.  NOnOE. 

Bee  ETidenee,  1. 


JUDIOIAI.  BALB. 

Bee  Cropi,  I. 

JDXIBSIOTION. 
8m  Conrta,  2,  8;  NaTigable  Waters,  2-1, 

JUBT. 

1.  JUBT  TBUIi — LUnltatloiu  upon  Bight  of.^The  guaranty  of 
jarr  trial  refcri  to,  and  i«  coeztentive  0017  with,  the  common-law 
right  then  existing,  and  it  wu  alwaja  a  principle  of  the  common  law 
that  a  trial  bj  jury  must  give  way  to  an  appeal  to  etjnity,  when,  from 
the  natare  of  the  sitaation,  the  transaction  to  be  inveitigated,  and 
th«  relation  of  the  parties  to  the  transaction,  the  ordinary  proceeding 
at  law  woold  not  answer  snfflciently  the  pnrpose  to  administer  justice. 
{Al».)     Bonthern  Steel  Co.  v.  Hopkins,  20. 

2.  JUBT  TBIAI. — Evidence,  Taking  of  to  tbfl  Jury-room. — It  is 
not  eiTOT  to  permit  a  jnry  to  take  to  their  room  a  copy  of  will  re- 
ferred to  in  the  testimoay  of  a  witness.  (JCass.)  Pbiltipe  v.  Chase, 
400. 

3.  APFBAI.  AND  BBBOB—Waot  Of  Prejudice.— After  the  eon- 
elnaion  of  the  instmctions  by  the  conrt  to  the  jury,  and  npon  the 
jory  retiring  from  the  eonrtroom  to  deliberate  npon  their  verdiet, 
one  of  the  jnrors,  by  mistake  and  inadvertence,  picked  op  the  hat 
which  bad  been  introduced  in  evidence  and  carried  it  into  the  jnry- 
room,  where  it  remained  until  the  next  day,  when  it  was  removed 
by  ft  bailiS  and  returned  to  the  eonrtroom.  The  evidence  adduced 
upom  the  motion  for  a  new  trial  showed  that  the  hat  was  taken 
by  mistake,  and  that  little,  if  any,  attention  was  paid  to  it  by  the 
jurors;  that  it  was  npon  the  table  around  which  the  jarors  as- 
sembled, and  nsed  as  a  ballot-box  a  part  of  the  time;  that  it  was 
not  nsed  in  any  way  for  the  purpose  of  influencing  the  minds  of 
the  jurors,  and  did  not  influence  them.  Held,  that  the  taking  of 
the  hat  to  the  jury-room,  under  the  eireomstanees,  was  an  irregu- 
larity, but  without  prejudice  to  the  defendant.  (Neb.)  Morris  v. 
Uiller,  636. 

JUSTICE  OF  PEACE. 

1.  JUSTICES'  OOUBT— Amount  In  Excess  of  Jurlsdlctloa. — ^Where 
flvtt  notes,  each  for  the  sum  of  one  hundred  dollars,  are  transferred 
by  snccessive  transfers  as  collateral  security  for  a  debt  of  six  hun- 
dred and  four  dollars,  the  transferee  cannot  combine  them  so  as  to 
give  the  circuit  court  jurisdiction.  (Ark.)  Winer  v.  Bank  of  Blytbe- 
ville,  lOS, 

2.  JUSTICES'  COUBT -jurisdiction  Depending  upon  Anwtmt. — 
The  amront  of  each  separate  demand  oi  cause  of  action,  and  not  the 


tggrtgmt*  of  the  T&riom  esnaea  wUeh  nuy  1m  joised  ia  *■  fHWi 
d«t«nninei  the  jomdietioii  of  the  jutiees'  eonrt.  (Ark.)  lUmtg  v, 
B«Bk  of  Bl7theviUe,  108. 

IiACHEa 
Bee  Eqnitj,  3. 

JtASVLOKD  AJID  TEX  AST. 
Tax  TitU  and  Adv«nt  Holdrng  by  feaoat. 

1.  UkNDLOBO  Ain>  TENANT,  Adnna  HoliHiic  br  tte  Lstta. 
A  tenancy  at  wiU  or  hj  Bufferanee  may  become  an  adverse  bol£«f 
againit  tbe  landlord  withont  imrendeT  of  tha  powcaaioa,  but  the  di* 
eUimer  and  disavowal  of  the  landlord's  title  mnst  be  bronght  iimt 
to  him  bj  clear,  positive  and  distinct  notice.  (Pl».)  Armstnaf  t. 
Wilcox,  1080. 

S.  TAX  TITIS,  AeqnliltloB  at  hj  *  Tenant. — Th«  tarn  tact  if 
tenaney  does  not  necfosarilT'  prevent  the  aeqoisitioB  of  ■■  advMN 
tax  title  to  the  land  oeenpied.     (Fla.)     Armstrong  ▼.  Wileo^  lOaOl 


3.     KE80I88I0N    OF    OIL    I£A8E-^Fta<diic  1b    StttB   Qmu—Ab 

aetion  for  the  rciciision  of  the  purchase  of  an  oU  1eaa«  on  tbe  gransd 
of  fravd  is  not  neeesiarily  defeated  bj  the  fact  that  the  plaintiff  has 
used  np  a  qnantity  of  the  oil  which  he  has  received  from  the  prsp- 
erty.  Although  b;  his  own  act  he  haa  rendered  impossible  tha  repara- 
tion in  specie  of  all  that  he  has  received  in  the  tmnsaetioB,  be  msj- 
be  grantod  relief  npon  pnTment  of  its  value  when  aabstantin]  jaatie* 
irilf  be  therebj  promoted.     (Kan.)     Basje  v.  Paola  Bafninf  Co,  ML 

LAPSE  OF  XAOAOT. 

Bee  Wills,  JO. 

LARCENY. 

1.  I.AKCEKT — Then  of  Cattle  on  Bange. — It  is  not  nrrefitij  to 

tbe  trannfer  of  title,  in  prosecution  for  theft  of  estile  an  the  range, 
that  s  bill  of  saU  be  made  oat  or  acknowUdgcd  by  tbe  afrQsed.  (Tex. 
Cr.)     Farria  v.  State,  824. 

2.  LAECianr — Theft  or  CatUe  on  Bange.— Ta  a  prosecntioa  for 
theft  of  cattle,  if  the  evidence  sbowB  that  the  accoied  pointed  oat  tkt 
allt'gfrd  stolen  animal  as  it  ran  on  tbe  range  and  sold  it.  wbemjiBB 
the  purchaser  took  it  up  accordingly,  tbe  case  is  not  one  of  citems> 
9taDiial  evidence,  and  requiree  no  charge  on  that  point.  (Tex.  O) 
(■'arris  v.  State,  824. 

3.  lABCENY — Theft  of  Cattle  on  Range.— Where  one  who  docs 
not  own  her  aelU  a  cow  running  on  the  ran^e  to  an  innocent  per- 
rhnscr,  be  is  tbe  principal,  and  the  theft  is  complete  wbea  the 
animal   is   taken   in  charge   by   the   putchaaer.     (Tex.  Cr.)     I^irii  ». 


UBEL  AMD  SI-ANSEB. 

1.  SIiANDEB,  Tbough  Words  Spoken  are  not  Beliered  t»  be 
True  by  Any  Person  Hearing  Them,  will  support  an  action  of  lon- 
because  tbe  injury  to  the  reputation  ia  not  the  sole  element  of  d«» 
age.  aD'i  tbe  jury  has  a  right  to  consider  the  mental  suffering  of  tkt 
pnrly  slandered      (Mass.)     Smiddy  v.  Pearlstein,  39T. 

2.  LIBEIi — Statements  Selected  from  Other  Jonmala. — hfalie*  oa 
tbe  part  of  a  publisher  of  statements  lelectcd  from  other  jOBTAsli 
that    are    injuriaus   to    the    reputation   or   character    of   private    isdi- 

public  ofGciala  is  conclusively  interred  if  the  e»miBnnka* 
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ons  are  falM  in  fact.    The  good  intentions  ef  the  publisher  aifect 

nly    the  question  of  damages,  and,  where  no  special  damages  are 

roven,  the  plaintiff  is  entitled  to  such  damages  on  account  of  in- 

ed   feeling  as  must  unavoidably  be  inferred  from  the  nature  of 

libel.     (La.)     Levert  t.  Daily  States  Fub.  Co.,  35^. 

3.  ZiIBEIk — ^A  Sweeping  Obarge  of  Official  Favoritism  and  Mls- 
s^mdnct  leveled  against  the  members  of  a  public  board  without  ez- 
s^ption  necessarily  points  the  finger  of  condemnation  at  every  one  of 
b.lieiny  though  none  are  named,  and  if  not  proven  constitutes  a  libel, 
L^  the  members  are  known  and  the  publication  is  generally  under- 
B'tood  to  apply  to  them.     (La.)     Iievert  v.  Daily  States  Pub.  Co.,  356. 

4.  XIBEL. — ^The  Treedom  of  the  Frees"  GonsistSy  in  a  right  in  a 

^^ondnetor  of  a  newspaper,  to  print  what  he  chooses,  without  previous 

Xicenae,  but  subject  to  be  heud  responsible  therefor  as  anvone  else 

:Cor   a  similar  publication.     (La.)     Levert  ▼.  DaUy  States  Fub.  Co., 


6.  LIBEL. — The  Aheence  of  Actual  Bialiee  in  the  publisher  of  a 
libelous  article  on  a  matter  of  public  concern  will  be  considered  in 
mitigation  of  damages,  and,  where  no  specisJ  damages  have  been  sus- 
-fcained,  nominal  damages,  at  least,  will  be  awarded  for  the  purposes 
•of  Tindication.     (La.)     Levert  v.  Daily  States  Pub.  Co.,  856, 

LX0EN8ES. 

See  Corporations,  22;  Taxation,  7. 


See  Judgments,  ^12;  Mechanics'  Liens. 

LIMITATIOK  OF  AOTIONB. 

1.    LIMITATION  OF  ACTIONS — Construction  of  Statatesw— Where 

exceptions  to  the  statute  of  limitations  are  in  their  terms  prescribed 
in,  and  are  applicable  to,  a  particular  chapter,  they  cannot  be  extended 
eo  as  to  exempt  causes  of  action  barred  by  the  terms  of  some  other 
4*.hapter.     (Ala.)     Willis  v.  Rice,  55. 

2.  LIMITATION  OF  ACTIONS— Burden  of  Proof  as  to  Excep- 
tions and  Disabilities. — Those  claiming  the  exception  to  the  statute 
of  limitations  in  ejectment  by  reason  of  minority  should  show  that 
the  right  of  action  first  accrued  duing  such  minority.  (Fla.)  Arm- 
fitrong  V.  Wilcox,  1080. 

3.  LIMITATION  OF  ACTIONS— FraudnlenUy  Concealing  Liabil- 
ity, What  Amounts  to. — ^If  a  husband,  in  converting  property,  acts 
as  the  agent  of  his  wife  and  with  her  knowledge  and  approval,  and, 
in  an  attempt  to  recover  the  value  of  the  articles  converted,  their 
owner  is  met  with  the  assertion  that  the  husband  was  entitled  to 
each  articles,  and  in  making  such  claim  he  acted  as  agent  of  his 
wife,  and  she  must  have  known  of  this  fact,  his  acts  must  be  re- 
garded as  her  acts,  and  she  must  be  adjudged  guilty  of  fraudulently 
concealing  her  liability.  The  statute  of  limitations  does  not  begin 
to  run  in  her  favor  until  the  person  injured  received  knowledge  of 
her  liability.     (Mass.)     Leslie  v.  Jaquith,  395. 

4.  STATUTE  OF  LIMITATIONS — ^Action  Bestralned  by  Injunc- 
tion.— The  rule  that,  whenever  a  person  is  prevented  from  exercising 
his  legal  remedy  by  some  paramount  authority,  the  time  for  which 
he  is  thus  prevented  must  not  be  counted  against  him  in  determin- 
ing whether  the  statute  of  limitations  has  barred  his  right,  applies 
only  when  such  paramount  authority  is  invoked  and  the  restraint  in- 
duced hy  the  debtor.     (Minn.)     Lagerman  v.  Casserly,  506. 


S.  aiATDTB  OfF  UIIITATI01I8-^&ctlMi  iMtnlMt  kr  bJw^ 
Ham. — Tka  atatatorjr  prorisioBa  Mupendivc  tke  nmniag  •[  tk  pt- 
riod  «f  liauUtia*  duimi  th«  tiiM  tka  b^Bniag  a<  u  utiH  a 
■tajed  b7  aa  injnaetioa  or  other  atatntory  prohibitiaa  applT  tily  bt- 
twMB  MrtiM  to  tlw  suit,  aad  aot  whera  t^  iajunetiaa  u  puud 
ia  a  Mit  to  whiek  tke  debtor  ia  aot  a  p^rtj.  (Uiai.)  l^finii  t. 
Cmm«tlr,  506. 

ft.  LI1IITA.TI0KS  OF  ACinOlfS— Part  PajMnt  br  laiinwM 
•n  Horttaf*  Kota. — Wben  a  mortgageo  ia  poMcanon  of  tlit  ant- 
gtged  real  eatate  bj  teaaat  applie*  the  renta  reeeiTed  thenw  a 
tbe  pajmeat  of  taxca  aad  for  repaiia,  aad  indoraM  tki  baluw  m 
pajtmcBta  npon  tba  aota  aaeand  hj  the  mortga^,  witk  tbt  atn 
gagor*!  knowledge  but  witlioat  aoj  direction  to  do  bo  or  ttlxi  u 
thori^  than  aaeh  aa  maj  be  implied  from  theae  facta,  nch  iadaiw 
■Mate  do  aot  tcnore  tlia  bar  of  the  atatnte  of  Umiutiou  ii  a 
aetioB  to  eoUeet  tba  mortgage  debt.  (Kan.)  Shanks  t.  Lenthti^Sl 
See  Advene  Poaaeauon. 

xjqnoBS. 

Bee  Intozieating  Liqnota. 

LOCAX.  OPTIOir. 

See  Intoxieatiii{  Liqoon,  7,  8. 

VAUOIOUS  OOMPETinOK  ZH  BnSIKEA 
See  Torts,  S. 


1UIJCIOU8  1 

1.  XAUmOnB  mSOHIEF— ErUenca  of  ShooUns  Dof.— b  ■ 
proaecntion  for  malicioua  miicbief  in  abooting  a  dog,  evidenu  a  iM 
adinimible  that  nearlj  a  year  before  the  alleged  offense  t^e  utmi 
•aid  that  if  an;  dogs  got  in  hia  pasture  he  would  kill  tita,  wbn 
there  ia  nothing  farther  than  this  to  eonneet  the  defendaat  wilb  >k 
kilting  of  the  dog  in  queation.     (Tex.  Cr.)     Caldwell  t.  SUte,  SO*. 

a.  HAUCIOITS  USCHIBF— IMdenea  to  Show  Want  of  K^ 
n  WQlfnlnesB. — In  a  prosecution  for  malieioaa  mischief  ia  stMlnf 
a  dog,  evidence  is  admissible  that  the  presence  of  dogs  anoac  tk 
defendant's  sheep  at  the  time  in  qoeation,  when-  they  kcis  kesi? 
with  lambs,  would  have  been  daugeroos  to  them,  for  aueli  etiiott 
tends  to  show  that  if  the  defendant  did  shoot  the  dog  in  his  psUsrL 
that  it  was  not  done  willfoUj,  maltcionslj  or  wantonlj,  bat  is  Ik 
protection  of  property.     (Tex.  Cr.)     Caldwell  v.  SUte,  SOS. 

HALICIOU8  FBOSEOnnON. 

1.  MAUCIOUS  PBOSBCVnON  — Fnbablo  Caoae— Adfics  f! 
ICaglatxata. — In  an  action  of  maliciooa  prosecution  the  fact  tbit  tk 
defendant,  at  the  time  he  applied  to  the  jnstiee  for  the  wairul  •! 
arrest  and  made  the  complaint  on  oath,  fnlly  stated  all  tke  fsm 
to  the  jnstiee,  who  advised  him  that  he  had  a  reasonable  and  pm 
able  cause  to  prosecute,  is  not  sufficient  defense  to  the  ttU**- 
Point  2  of  syllabus  in  Bisk  v.  Horst,  1  W.  Va.  53,  ia  overmlsd.  (" 
Va.)    Catten  v.  Belcher,  M3. 

2.  HAUOIcroB  FBO8ECVTI0H— Probabltt  OuBa-AeqitttW  ■ 
BrldHica. — ^Where  a  jnstico  has  jurisdiction  to  try,  with  or  witkMt 
%   jury,    and   to    punish    on    conviction    the   aepasM    for   the  ol*"* 

charged,    his   judRtiu-nt    of   n-iquittal    in    su.'li    oase    will    not   be  til" 
.^■^  prima    facie   eviiiencp    of    wnni   of   probable    cause,   or  of  «is»* 
'a-J      Catzen  v.  Btleher,  9(13, 
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MABBXAGB. 

1.  MABBIAGE— Validity  in  Cage  of  Evasion  of  Iaw  by  Leaving 

m. — ^A  marriage  valid  where  solemnized  is  valid  everywhere,  even. 
A  tbe  domicile  of  persons  who,  for  the  purpose  of  evading  its  laws, 
ULire  left  their  own  state  and  married  elsewhere,  unless  the  mar- 
'ia.g^e  is  contrary  to  the  law  of  nature  as  generally  recognized  in 
Sliristian  countries,  or  is  declared  by  the  legislature  of  the  domicile, 
litlier  in  express  terms  or  by  necessary  implication,  to  have  no 
ralidity.     (Or.)     Bturgis  v.  Sturgis,  724. 

2.  MABBIAOE. — The  Marriage  of  a  Minor  Without  the' Consent 
9t  Sis  Chiardian,  in  violation  of  the  Oregon  statute,  is  voidable 
merely.     (Or.)     Sturgis  v.  Sturgis,  724. 

3.  MABBIAOE — ^Evasion  of  Law  by  Zieaving  State. — ^Where  a 
Minor  leaves  the  state  in  order  to  evade  the  law  thereof  requiring 
the  assent  of  his  guardian  to  his  marriage,  contracts  a  marriage  in 
another  state,  and  immediately  returns  to  the  first  state,  the  mar- 
riage is  valid  there  if  it  is  in  the  state  where  contracted.  (Or.)  Stuv* 
gis  ▼.  Bturgis,  724. 

Bee  Divorce;  Husband  and  Wife. 
N'ote. 

Maxried  Women,  assault,  liability  for  procuring  another  to  eon^mlt,  143. 
coercion  of  by  husband,  rebutting  presumption  of,  132. 
coercion  of  by  husband,  presumption  of  on  the  commission  of  a 

tort,  131. 
conversion,  liability  of  for,  142. 
fraud,  UabiUty  of  for,  130,  141,  142. 
fraudulent  representations,  liability  for,  141. 
good  faith  due  from  in  dealings  with  the  world,  130. 
husband,  control  of  over  at  the  common  law,  130. 
husband,  liability  of  for  torts  of  at  the  common  law,  130,  181. 
husband,  liability  of  for  torts  of,  statutory  modification  of,  131. 
torts,  death  of  husband,  effect  of  upon  liability  of  wife  for,  136, 

137. 
torts  dependent  upon  marital  relation,  nonliability  for,  138. 
torts,  death  of  husband  or  wife  before  judgment,  effect  of  upon 

liabUity  for,  148. 
torts,  express  repeal  of  the  common  law  respecting  the  liability 

for,  157. 
torts  for  which  answerable  at  the  common  law,  131. 
torts,  husband  may  act  as  agent  of  wife  in  committing,  135. 
torts,  joinder  of  as  defendants  in  actions  for,  147. 
torts,  liability  of  for  when  committed  without  coercion  of  hnsp 

band,  131,  133. 
legal  oneness  with  husband,  statutory  modification  of,  131« 
libel  and  slander,  liability  for,  143. 
negligence,  liability  of  for,  l36,  137. 
rights  of  husbands  of  at  the  common  law,  130,  131. 
servitude  of,  implied,  repeal  of  law  respecting,  152. 
tort,  agent,  wife,  when  may  act  by  in  committing,  136. 
torts  arising  from  the  management  and  control  of  separate  prop- 
erty, 157-169. 
torts  committed  by,  acting  by  husband  or  other  agent,  185. 
torts  committed  by  in  the  absence  of  husband,  132-134. 
torts  committed  by  in  conjunction  with  husband,  134. 
torts  committed  by  in  the  presence  of  husband,  131. 
torts  committed  by  not  in  the  presence  of  the  husband,  but  by 

his  direction,  132,  133. 
torts,  married  women's  statutes,  whether  affect  liability  for,  138, 

144,  149,  156. 


i1b  relMtioiiiUp  to  the  defsndftut  btcomaB  that  of  -rlee-pTlaelpal,  and 
[u«  negligent  peTformsTice  of  thoBS  dutisa  baeomM  notiee  to  hia  piin- 
sipaJ,  Tendering  it  liable  for  injuries  to  its  aervantB  leBnlting  thers- 
rrom.      <W.  VaO     Vicken  v,  Kanawha  etc  E.  B.  Co.,  929. 

LriabHity  of  Master  to  Benant,  Oenm-otly. 

7.  EKPIiOTEB'S  ZJABUJTT  —  Duty  to  Oire  Waniing  Nan- 
A«lesiiUe, — Where  the  method  adopted  by  a  aalt  compHuy  for  cany- 
ine  on  its  buBineig  involves  the  occasional  dislodging  of  maases  of 
Bait,  tberebj"  covering  the  floor  o(  a  room  with  fragmenta  moving 
'With  such  force  as  to  expose  to  danger  employr«  who  aro  there  in  th* 
discharge  of  their  duties,  and  the  onlv  adequate  waj  to  protect 
them  from  aueh  daoger  ia  to  warn  them  just  before  sneli  dislodgment, 
the  giving  of  such  warning  is  a  nondelegable  dntj  of  the  employer, 
and  its  omission  imposes  a  liabilitj'  for  any  consequent  injury  to  an 
employ^,  regardlcBs  of  any  question  of  eoservice.  (Kan.)  Briee-Nash 
■r.  Barton  Salt  Co.,  285. 

8.  MASTEB  AND  SEBVAHT  —  Negligenca  —  Employmsnt  of 
tnroTkman  Who  did  not  Speak  Bngllah. — It  is  not  negligence  to  em- 
plov  a  workman  who  does  cot  apeak  English,  where  the  work  is  coarae 
and  rough  and  does  not  require  dexterity,  experience  or  intelligence 
sUoTig  any  special  line.  Hence,  a  workman  cannot  recover  for  in- 
jury suffered  from  a  fellow -servant  because  the  latter  did  not  un- 
derstand or  speak  English.  (Mass.)  Friberg  v.  Builders  Iron  etc.  Co., 
412. 

9.  EHFLOTEB'S  IJABHiITY — Beasonable  Ou»— TTnfonB«en  Ae> 
ddant. — The  master  is  not  liable  for  injuries  to  his  aervant,  resulting 
from  an  arcident  of  such  a  character  that  reasonable  men,  proceeding 
with    reasonable    caution,    would    not    ordinarily    have    foreseen    and    . 
anticipated  it.     (La.)     Ford  v.  Tremont  LumbtT  Co.,  370. 

Saf«  Fremiset  and  Flaev  to  Work. 

10.  EMPLOTEB'S  LIABILITT.— In  Maintaining  Safe   FrenUSM^ 

tbe  master  is  not  liable  as  sn  insurer,  but  is  bound  only  to  the  exer- 
cise of  ordinary  eare.     (La.)     Ford  v.  Tremont  Lumber  Co.,  370. 

11.  EMPLOTEB'S  IJABILITT— ExpIOBlres  Placed  In  Vault.— An 
employer  is  cot  negligent  who  stores  in  a  vault  bags  of  celluloid 
checks  formerly  need  in  paying  employes,  where  they  are  ignited 
by  the  careless  use  of  matches  by  one  employ^  and  explode  injuring 
another  employ^.     (La.)     Ford  v.  Tremont  Lumber  Co.,  370. 

12.  MASTEB  AMD  SEBVANT— Safe  Place  to  Work.— Bnt  wltk 
Bespect  to  Ballroads,  the  nonassignable  duty  of  the  muster  to  pro- 
vide its  aervant  a  reasonably  aafe  place  to  work  extends  to  the  en- 
tire track  over  which  the  servant  ia  required  to  ^as  in  the  dis- 
charge of  his  duties,  and  this  is  a  positive  duty,  which,  although  in- 
trusted to  an  independent  contractor,  will  not  absolve  it  from 
liability  for  the  nonperformance  thereof.  (W.  Va.)  Vickers  v. 
Kanawha  etc.  R.  R.  Co.,  929. 

13.  MASTEB  AND  SEBVANT,  Duty  to  Frnnfeh  Safe  Place  In 
Which  to  Work,  Whether  Absolute. — In  an  action  by  an  employfi 
against  bis  employer  to.  recover  damages  for  personal  injuries,  an 
instruction  that  the  employer  owed  to  his  employS  the  duty  to 
provide  him  a  reasonably  safe  place  in  which  to  work  ia  erraneons, 
in  that  it  imposes  upon  the  employer  a  higher  degree  of  care  than 
the  law  requires  or  exacts  of  hira.  The  employer  ia  not  an  insurer 
or  guarantor  of  the  absolute  safety  of  the  place  of  work,  but  the 
limit  of  his  obligation  aod  duty  in  that  behalf  is  to  exercise  rea- 
sonable and  ordinary  care,  having  due  regard  to  the  hazards  of  the 
Bwviee,  to  provide  his  employ^  with  a  safe  place  in  which  to  per- 
form his  work.     (Ohio  St.)     Cincinnati  etc  By.  Co.  v.  Frje,  709. 


Duty. — Emery-wheeU  txt  inclnded  wittun  tbe  maehiiierj  injaiiid  b 
be  guaTdfd,  as  provided  by  section  1913,  Be  vised  Idwi  at  IME- 
(Hinn.)     Davidson  v.  Flonr  Citj  OmamenUl  Iron  Worka,  433. 

16.  EUPUJTEB-S  LIASHJTT— Ourdlsc  itf^'"-?  mit.<«y 
Duty. — Wbere  it  is  pr&etieable  to  maintain  a  go&rd  otot  cbo;- 
wbeels,  it  is  negligence  per  ae  to  operate  the  same  without  a  (Mri. 
(Minn.)     Davidson  v.  Flonr  City  Ornamental  Iron  Works,  433. 

le.  EHFLOTBB-S  LIABH^CTT— OtunUog  UadUueiT.— Tba  Sttts- 
torj  Duty  is  a  continning  one,  reqairing  the  guard  to  be  msintiisrf 
while  the  wheel  is  in  operation,  and  that  dntj  ia  not  discharged  br 
merely  furnishing  a  snitable  guard  and  exercising  reasonable  can 
in  the  selection  of  an  operator.  (Minn.)  Davidson  ▼.  noor  City 
OniamentAl  Iron  Works,  433. 

17.  EMPLOTEB'S  IJABUJTT— Fellov-MmatB— Oiuidll(  lU- 
^hlnacj. — In  this  etat  the  duties  of  the  operator  required  him  tsckaap 
wheela  from  time  to  time  to  meet  tbe  exigencies  of  the  work,  aad  is 
making  the  change  it  waa  necessary  to  take  off  tbe  guard.  Th«  opMS- 
tor  removed  the  gnard  and  made  the  change,  but  neglected  to  re- 
place tbe  guard,  and,  while  revolving,  the  wheel  burst  and  eansel 
the  injuries  sustained  by  respondent!  Held,  the  operator  aad  le- 
student  were  not  fellow -aervaut a.  Tbe  defenses,  eoutribntery  aeg- 
ligence  and  assumption  of  risk,  have  no  application,  and  sppeDut 
was  responsible  for  tbe  fulnre  to  maintain  the  guard.  (Ujaa.) 
Davidson  v.  Flonr  Citjr  Ornamental  Iron  Works,  433. 

18.  EMPI-OTEB'S  LIABUJTT—Owudlag  Haebltmr. — ^Xha  MM- 
tueota  Statnts  requires  dangerous  maehiuerj  to  be  guarded  so  at  ts 
protect  workmen,  whether  operating  tbe  machinery  or  emplojed  is 
the  discharge  of  other  duties  in  the  factory.  (Minn.)  Davito*  *- 
Floar  City  Ornamental  Iron  Works,  433. 

19.  £MPLOTEIt'S  LIABELITT — Onaidlng  Macblnarj^— SUtMir 
Dni?. — Cases  involving  the  statutory  duty  of  employera  to  gnard  dsa- 
gerous  machinery  differ  from  those  where,  under  the  common  taw,  the 
master  ia  charged  with  the  duty  of  providing  a  safe  placa  and  pnptr 
tools  and  instrumentalities.  In  those  cases  the  exercise  of  reason- 
able caie  only  is  required.  But  with  reference  to  dangerona  bs- 
ebinery  which  it  is  practicable  to  guard  the  rale  has  no  applieatiea 
The  statute  baa  adopted  the  mle  of  absolute  duty.  The  master  ru 
not  delegate  the  performance  of  the  act  to  another  and  thus  sTiii 
reaponsibility.  (Minn.)  Itevidson  v.  Floor  City  Ornamental  Ins 
Worka,  433.    

20.  EMPIrflYEB'B  LIABTUfY — at«tatOT]r  Duty  to  Onaid  Ib- 
tibllUTJ. — Where  an  employA  operating  an  emery-wheel  temporatil* 
removes  the  guard  reqnired  by  statute,  and  the  wheel  borat*  ai< 
the  fragments  strike  another  employ^  who  is  engued  in  other  dotits 
and  ignorant  of  the  failure  to  replace  tbe  guard,  the  employer  i) 
liable  for  the  injury.  (Minn.)  Davidson  v.  Tlonr  City  Omameatal 
Iron  Worka,  433. 

Liability  for  Act  of  Servant. 

21.  MASTEB-^Liabili^  foe  HaUdotu  Act  of  Bemnt.— Aa  s« 
by  a  servant  not  malicioua  ia  within  the  principle  that  to  render  * 
master  liable  for  the  negligent  act  of  tbe  servant  soch  act  must  b* 
within  the  aeope  of  tbe  employment.  (N,  J.  L.)  Doraa  t.  TbonKi, 
677. 

2Z.    UASTE2— LlabUlty  for  Vagllgant  Act  of  Serrant.— To  r>- 

^er    flip    iiiMPter    liable    fur   ths    npgligcnt    act    of   the    s.  rvant    the   sC 

tt   be   iloiie  for   the   purpoee  ot  executing  the   master's  orders  ni 

ling  his  irork  and  while  actually  engaged  in  serving  the  mas:u, 

<t   is  not   eoough   to  say  that   tbe   iajuriea  complained   of   would 


■ot     hBV9  btea    commtttcd   withont   tka   fadUtlM   afforded  hj   th« 
sez'vaiit'a  leUtions  to  hi*  maater.    (N.  J.  L.)    Dotui  t.  Tbonuen,  077. 

Note. 

SSmstox  tund  Bemat,  admissioDi  of  BerTaiita  u  eTidence  againat  maa- 
tera,  337-330. 

aasnmptioD  of  rinka,  mis  of,  an  what  reata,  4S7. 

d&Dgeroua  machiner;,  liability  of  maater  for  injnriei  dne  to,  437. 

gnarda  of  einaiT-wheel,  liabilitj  tor  injariea  doe  to  want  of,  437. 

HEOHAinOS'  UENtl. 

1.  UEOHAin08>  ZJEN8— Int«rpTeUtkin  of  Statnt*.— The  right 
to  a  mechanic'a  lien  ia  purely  atatatary;  and  a  elaimant  muat,  to  be 
entitled  to  a  lien,  in  the  flrat  Instance  bring  bimaelf  clearly  within 
the   terma  of  tbe  Btatute,  but  when  hia  right  is  eatablished,  the  law 


2.  MEOHAincS'  UEira. — Tbe  Iieaaor  of  a  Haeblne  wbicb  ia 
used  to  facilitate  the  eonitraetion  of  a  building  la  not  entitled  to  a 
mechanie'B  lien  for  the  rental  value.  (Ind.)  Potter  Mfg.  Co.  v.  A.  B, 
Ueyer  t  Co.,  207. 

S.  Mi:0HANI0S>  UEHB— Matadala  not  Uaad  in  BnUdlng.— A 
materialman  claiming  a  lien  maat  ordinarily  ahow  that  hia  nateriala 
irere  tnrnished  for  and  actnally  naed  in  the  erection,  alteration  or 
repair  of  tbe  bnilding  againat  which  the  lied  ia  aaaerted.  (Ind.) 
Potter  Mfg.  Co.  t.  A.  B.  Meyer  ft  Co,,  £87. 

4.  UECHANIOS-  LIENS.— Tbe  Machinery  for  Which  a  Lien  may 
lie  hAd  ia  ench  only  aa  ia  used  in  and  beeomea  part  of  the  building 
and  passes  to  the  owner  thereof.  (Ind.)  Potter  Mfg.  Co.  t.  A.  B. 
Meyer  ft  Co.,  2fl7. 

5.  UEOHANIOS'  LmHB.^A  Charge  for  the  Uaa  of  a  Private 
BlkUroad  Bwitch  need  for  delivering  eara  loaded  with  materiala  for 
a  building  will  not  sastain  a  meehanie'a  lien.  (Ind.)  Potter  Ufg. 
Co.  T.  A.  B.  Meyer  ft  Co.,  267. 

Svbcontractor't  Sight  to  Lien. 

6.  MEOHANIO'S  LIEN — Snbcontraeton,  BltfitB  of,  NotwltbaUnd- 
Ing  Notice  from  the  Owneta.— In  a  aoit  by  aubeontractore  to  enforce 
a  meehanie'a  lien  the  eonrt  properly  refused  the  following  inatruction 
to  the  jnry;  "The  court  ehargea  yon  that  if  you  find  from  the  evi- 
dence or  the  admissions  in  the  plaintifTa  declaration  that  the  defend- 
ant Stringfellow  promptly  upon  receipt  of  notice  of  plaintiffs  of  their 

'  intention  to  hold  a  lien  upon  hia  house,  be  notified  them  in  writing  in 
reply  thereto  that  they  were  not  to  hold  bia  property  for  any  service 
or  material  performed  for  the  contractora,  and  that  he  woold  in  no 
wise  be  responsible  to  plaintifTa,  but  that  they  must  look  to  the  con- 
tractors, and  that  thereafter  hia  dealings  with  plaintifTs  did  not  alter 
hia  dealings  aa  expresaed  in  thie  reply,  then  you  cannot  find  for  the 
plaintiffs,  as  there  was  no  privity  between  them  and  the  defendant 
Stringfpllow."     (Fla.)     StringfeUow  v.  Coons,  1089. 

,  7.  MECHANIC'S  UEN— Snbcontractora,  Extant  of  Owner'a  Lla- 
btlltjr  to. — In  a  suit  by  subcontractors  to  enforce  a  mechaoic'a  lien, 
tbe  eitent  of  the  liability  of  tbe  owner  of  the  property  and  of  the 

',  lien  in  favor  of  tbe  plaintiffs  ia  in  no  way  limited  or  affected  by  the 
atate  of  the  afcounts  between  the  owner  and  the  contractors  at  the 
time  of  the  abandonment  of  the  contract  by  tbe  contractors,  but  de- 

t  pends  upon  the  amount  due  by  tbe  ownrr  to  the  contractors  at  the 
time  of  the  service  of  the  cautionary  notice  upon  tbe  owner,  and  the 
Am.  St  Eep.,  Vol.  J31— 75 


B.     MT 

HotM  m 

forfeit  t 
of  the  ( 
that  the  I 
wu  the 

9.  If 

of  the 
suit  at     : 
proper! 

the  ai 
of  the 

10.  I 
donir 

entit 

the  I 

perf' 


^    " 
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OT'tgagOT'i  flqnitj  bu  been  waived,  reteinded  or  abandoiied  hj  a 
ibsequent,  diatinet  and  independent  parol  apeement  between  the 
hrtien,  partially  acted  npon  or  fnllj  performed  b7  then.  (W.  Ta.) 
roidevanx  t.  Jordon,  911. 

3.  MOBTOAOB. — Strict  Fonclomrtt  of  HortgagM  m  Vttn  Tn- 
'■Knceo,  if  at  all,  pieTailB  in  this  juriadietion.  Ths  practice  ia  to 
ppoint  a  day  within  which  the  mortgagor  may'  redeem,  and  to  de- 
rs0  a  aalo  of  the  property,  for  payment  of  ths  debt  aecared,  in 
asa  of  defanlt  in  redemption.     (W.  Va.)     Froideranz  v.  JoidoD,  911. 

4.  IdOBTGAQE  —  Waiver  of  BqtUty  by  Idortgasor.  —  The  rale 
h»t  »  written  contract  creating  an  equitable  interest  in  land  may 
>d  rescinded  or  waived  by  a  lubaeqaent  independent  parol  agree- 
lent  partially  acted  on  or  fully  perFoimed  by  the  partiei,  cannot 
■«  applied  in  the  absence  of  dear  and  ooneluaive  proof.  (W.  Ta.) 
'^oidevaux  v.  Jordon,  Oil. 

^mt^tre  Advaneementt. 
B.     JCOBTOAQE — ^Future  Advancemsnta  of  Money — OonsUeratloa. 

i,  note  secured  by  a  mortgage  of  real  estate  for  money  agreed  to  be  ad- 
rajiced  from  time  to  time  in  the  future,  the  security  to  take  effect 
jreaently,  is  not  without  consideration  merely  because  the  money 
waa  not  advanced  at  the  time  it  waa  given,  nor  at  all.  (Wis.)  Ifar- 
ling  ▼.  PitzQerald,  1003. 

6.  MOBTOAQE  —  Fnturo  AdTaDcmnenta  —  Time  Vban  SoeorltT 
rmkaa  EfFect. — There  it  a  distinction  between  the  delivery  of  a  note 
asd  mortgage  for  money  to  be  advanced  subseqaently,  the  aeenrity 
to  tkke  effect  presently,  and  the  delivery  thereof  not  to  take  effect 
mntil  the  performance  of  a  apeciHe  condition  as  to  making  the  ad- 
vancements. In  the  former  case,  the  security  is  a  valid  obligation 
from  the  atart;  while  in  the  latter,  performance  of  the  condition  is 
enential  to  snch  validity.     (Wis.)     Marling  y.  FitzQerald,  1003. 

7.  MOBTGAOS  —  Fnton  Advancementa — Estoppti  In  Favor  of 
Bon»  Fide  Holder. — Where  the  payer  delivers  his  note  aecured  by 
mortgage  to  a  dealer  in  such  securities  for  money  to  be  advanced 
from  time  to  time  in  the  future,  and  the  payee  assigns  the  note,  the 
payer  is  eatopped,  aa  against  the  bona  fide  assignee,  to  set  np  a  fall- 
are  of  conaideration  because  of  the  payee's  breach  of  agreement  to 
make  the  advancementa.     (Wia.)     Uarling  v.  FitzQerald,  1003. 

&  HOBTGAGE  —  Fnton  Advancementa  —  Bona  Fide  Holder^— 
Where  A  mortgages  bis  property  to  B  to  secure  a  loan  of  money  to 
be  advanced  from  time  to  time  in  the  fntnre,  knowing  that  B  ia  a 
dealer  in  aneh  aeenritiea,  and  thereafter  B  aasigns  (without  indorae- 
nent)  the  note  and  mortgage  for  value  to  C,  who  has  no  aotice  of 
the  relation  between  A  and  B  under  the  agreement  for  advancements, 
C  can  enforce  the  note  and  mortgage  agsinst  A^  although  B  never 
sdvaneei  any  money  to  A.     (Wis.)     MarUng  v.  KtiGerald,  1003. 

Onreeorded  Attignment — Paymtnt. 

9.  HOBTGAGE  —  Unrecorded  Aaalgnment  —  Parnwut.  —  The  in> 
deiaea  of  a  negotiable  note  and  mortgage  may  aafely  hold  possession 
thereof  without  recording  his  assignment,  and,  nothing  else  appear- 
ing, he  will  be  protected  against  payment  by  the  debtor  to  the  origi- 
nal mortgagee  who  has  not  possession  of  the  paper;  but  it  is  other- 
wise aa  against  a  bona  fide  parehaser  of  the  land  who  receives,  from 
or  through  the  vendor,  at  the  time  of  his  purchase  and  as  a  part  of 
the  transaction,  a  conveyance  of  the  laud  and  a  satiafaetion  of  the 
Mortgage  by  the  apparent  owner  of  record.  The  fact  that  the  deed 
ta  Ua  excepts  this  mortgage  from  the  covenant  against  anenabcaneea, 
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iMpllclty  of  Snita,  diMretlonuy  poven  of  eonru  tMpoeting  not  to 

b«  exereiMd  aibitrarUj,  3E. 
oqnity  will  asmme  jnTiadietion  to  prevent,  SO,  31. 
escrows,  delivery  of,  nnmeroDB  gnits  to  prevent,  30. 
•xecDtion,  preventing  moltipljeity  of  mitB  foanded  npon,  34,  3S. 
£»riiiBhment,  aeparate  raits  baMd  npoD,  whether  maj  be  enjoined, 

47. 
inaarnuce  eommiuionera,  remedT-  of  to  prevent,  3S. 
insurers,  when  may  enjoin  suits  npon  separate  polieiea,  38. 
nuieanees,  enjoining  mnltipltcity  of  aoits  fonnded  npon,  3irAii. 

Sjnaltiea,  injunctions  againat  anite  to  recover,  33,  38. 
omeroj'B  rule  reBpecting  saita  to  prevent,  32. 
T&ilw&ys,  suit  hj  to  enjoin  separate,  actiona  for  damage*  resulting 

from  fires,  43. 
railways,  suits  by  to  prevent  nnautborized  brokers  from  dealing 

with  uoBtianafersble  tickets,  4Z. 
railways,  when  may  prevent  aeparate  suits  of  different  pMsengers, 
37-41. 
railways,  whether  may  prevent  separate  actions  to  recover  for 

excess  of  charts  made  to  different  persons,  48. 
Mparate  notes,  enjoining  separate  suits  npon,  39. 
tftzes,  separate  soils  to  recover,  whether  may  be  enjoined,  47. 
tort-xeators,  when  entitled  to  injunction  to  prevent,  31. 

UUKIOIPAL  COBPOBATIOH& 

1.  MUJUlcrpAL  OEDnrAH'OE  — OonlUet  irltlt  Stat*  Statnte.— 
ffhen  there  is  a  conflict  between  a  state  statute  and  a  municipal  or- 
linance,  the  ordinance  must  give  way  and  be  held  invalid  rather  than 
the  Btatnte.     (Tex.  Cr.)     Mantel  v.  Btate,  81S. 

2.  UITNIOIPAI.  OOBFOBATION.— A  GTant  Of  Power  from  tbe 
Btats  to  a  mnnieipal  corporation  will  be  taken,  in  ease  of  doubt,  more 
itrongly  in  favor  of  tbe  granting  power  and  against  tbe  grantee. 
(Tex.  Cr.)    Kantel  v.  State,  818. 

BtntU  Extending  m  t/avigable  Water. 

3.  7D2LI0  STREETS  Extending  to  NaTlgalil*  Waten,  Effoet  of 
Fnither  Extensions, — The  rule  of  law  is  well  settled  that  a  public 
street  leading  to  navigable  waters  will  keep  even  pace  with  the  ex- 
tension of  the  land,  whether  the  change  in  the  land  be  due  to  natural 
caosee,  or  to  the  volontary  act  of  the  owner  of  the  land.  (Fla.) 
Frater  v.  Baylen  Street  Wharf  Co.,  1084. 

4.  NATIOABIJ:  WATEBS— Pnbllc  street^  Extension  of,  Wben 
Affects  Uie  Bigbt  of  Wharfage. — When  tbe  shore  line  of  a  public 
street  in  a  city  fronting  upon  navigable  waters  has  been  extended 
out  by  natural  or  artificial  causes,  such  public  street  keeps  even  pace 
with  gaeb  extension  of  the  sbore  line,  and  when  such  extension  reachea 
privately  owned  abutting  property,  the  owner  of  such  abutting  prop- 
erty has  the  right  to  the  foil  and  free  use  of  such  extended  street 
to  and  from  bis  abutting  property,  and  when  such  abutting  owner 
lands  goods  from  water  craft  directly  upon  bis  own  abntting  property, 
he  hag  the  right  to  transport  sucb  goods  across  or  along  such  ezten- 
tion  of  the  street  without  liability  to  wharfage  charges  for  the  use  of 
Boch  extended  street.  (Fla.)  Fratcr  y.  BayUn  Street  Wharf  Co., 
1084. 

BimiMiol  of  Trees  from  Street. 

6.  PUBLIC  STEEETS — Keraoval  of  Trees  Against  Will  of  Abut- 
ttos  Owner. — AeauuiiDg  tliiit,  the  qutstion  whether  u  shade  tree 
poning  in  tbe  street  should  be  removed  is  one  to  be  deternuned  by 
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tlie  eit^  officers,  not  tabjeet  to  raTiew  by  tA«  eovrti,  ytt  Ii  «f<v 
for  then  determinatiaD  to  be  eoneloiiTe,  it  mast  be  made  hiitj  nl 
in  good  faitb;  if  made  arbitrarily,  action  under  it  may  be  eajiiHi 
a«  an  abuse  of  diBcretiou.     (Kan.)     City  of  Poola   v.  Wub.  2Ml 

6.  PUBLIC  STKBETS— Bomoral  of  Ttmm  A«aiiut  Vm  of  AM- 
tbg  Owner. — The  officers  of  a  city  may  not,  againit  the  objettin 
of  the  abutting  owner,  retnoTe  a  ihade  tree  from  the  etrect  bb^ 
for  the  eake  of  enabling-  them  to  place  a  sidewalk  in  a  poBtin  dif- 
ferent from  that  praacribed  by  ordinance.  (Esn.)  Citj  of  Pult 
T.  WentE,  290. 

7.  FDBUO  STKEETS— tojonctlon  Against  Brnxml  ofTnvlr 
OSean. — The  removal  by  officers  of  the  city  of  ahAde  trees  giDriif 
in  the  street  may  be  esjoiued  where  the  only  reaaon  offered  to  JMtilf 
aneh  removal  is  insufficient  as  a  matter  of  taw,  and  no  otlHT  go- 
pos*  is  disclosed.     (Kan.)     Citjr  of  Paola  v.   Wentz,   £9a 

Dutf  (0  Light  Streett. 

8.  POBZJO  STBEET8— Do^  to  Ught.— A  Otty  ts  mikr  No  CW- 
mon-Iaw  Obllg»tioii  to  light  its  streets;  unless  the  dnty  ia  impaeed  kr 
statute,  the  failure  to  pnt  np  *Dd  maintain  ligbta  in  streets  is  |*w- 
all;  not  negligence.     (Utah)    Herndon  t.  Salt  Lake  Gi^,  S3T. 

Dangertmt  Street*— Part  of  Street  not  in  dmdition  for  Trttcd. 

9.  PDBIJO  STREETS.— Tba  Olit  of  an  Action  A«aliut  a  GBf  fM 
Penonal  Injnilea  suHtained  from  an  slleged  dsngerons  street  is  wt^ 
genee,  and  there  can  be  no  actionable  negligence  aoless  the  oty  tM 
done  or  omitted  to  do  sometbing  which  in  the  exercise  of  oriiatiT 
care  and  prudence  it  should  have  done  or  omitted.  (Dtak)  Bn>- 
don  V.  Salt  Lake  City,  827. 

PUBUO  BTBEEIB — Dntf  to  Pot  Wbol*  Stroet  In  Ondftia 


lonabljr  safe:  but  if  the  city  works  only  a  ^art  of  the  street  tut 
puts  it  in  condition  for  travel,  then  it  is  reqnired  to  '■■■n*T'P  •■1* 
that  part  in  a  reaBonably  safe  eonditioc.  Aether  the  part  thu  >i 
opened  and  worked  is  reasonably  sufficient  for  pnblie  eonvanienee  bs; 
be  a  questiOD  of  fact.     (Dtah)     Herndon  v.  Salt  Lake  City,  g». 

11.  FUBLIO  STBBETB — Malntenanc*  of  Wholo  or  Part  of  Bb«* 
for  Travel. — In  opening  a  street,  whatever  may  be  its  ncnaiaiJ  w 
platted  width,  it  is  primarily  a  matter  within  the  discretion  of  the  nlj 
to  say  whether  it  will  prepare  the  whole  or  only  a  portion  ol  t!« 
width  of  the  street  for  travel.  In  the  business  portion  of  the  city,  « 
where  travel  and  the  convenience  of  the  pnblie  require  it,  tba  wliii* 
width  of  the  street  must  generally  be  made  and  maintained  psB<aki 
and  reasonably  safe;  where  the  whole  width  of  the  street  bM  htti 
prepared  and  opened  for  travel,  whether  primarily  neeeosary  er  iM. 
the  city  must  thereafter  maintain  the  whole  street  in  a  reasowsMf 
safe  condition  throughout  its  entire  width;  but  in  sorae  places,  ••- 
pecially  in  outlying  districts,  it  may  ordinarily  determine  what  (er 
tioni  of  the  streets  it  will  prepare  for  travel,  and  in  aaeh  places  it 
need  maintain  in  a  reasonably  safe  condition  only  that  portion  whiik 
is  opened  and  set  apart  for  travel.  (Utah)  Herndon  t.  Salt  l«to 
City,  827. 

12.  PUBUO  BTSEETB— Halutenane*  of  Wliole  or  Past  for  TnvA 
Whether  a  city,  in  opening  a  street,  has  prepared  a  solEeieat  widtt 
for  passage  to  respond  to  the  needs  of  the  pablie  may  be  a  qseso« 
of  fact  (or  the  jnry,  and  whether  a  city  has  maintained  its  stiaeW 
in  a  reasonably  safe  coDdltion  for  travel   (wbeiher  tkroaghoot  tkiit 
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entire  width  if  the  whole  width  is  opened,  or  over  that  portion  which 
is  opened  and  prepared  for  travel)  is  always  a  question  of  faet  to 
be  determined  by  the  jury  from  all  the  facts  and  circamstances  in 
the  particular  case.     (Utah)     Hemdon  ▼.  Salt  Lake  City,  827. 

ISw    PUBLIO  STBEETS— Maintenance  of  Whole  or  Fart  for  TraveL 

If  it  is  made  to  appear  in  an  action  for  injuries  caused  by  a  danger- 
ous street  that  the  street  is  not  one  that  has  been  prepared  for  travel 
throughout  its  entire  width,  or  that  the  particular  place  in  question 
is  one  where  this  has  not  been  done,  the  court  should  instruct  the 
jury  specially  with  regard  to  the  duty  of  the  city  in  this  regard;  and, 
if  the  question  arises  as  to  whether  the  city  has  prepared  a  sufficient 
width  for  travel  where  less  than  the  whole  width  has  been  prepared, 
the  jury  should  be  required  to  find  from  all  the  facts  and  circum- 
stances whether  or  not  the  space  prepared  by  the  city  was  reasonably 
sufficient.  In  ease  the  claim  is  made  that  the  space  prepared  is 
insufficient,  this  should  be  alleged  in  the  complaint  as  one  of  the 
grounds  of  negligence,  so  that  the  city  may  be  prepared  to  meet  it  at 
the  trial.     (UUh)     Hemdon  v.  Salt  Lake  City,  827. 

14.  PUBLIO  STBEETS — Driver  Departing  ftom  Traveled  Track. — 
It  is  not  the  law  that  a  person  driving  on  the  streets  in  all  parts  of  a 
city  may  at  will  depart  from  the  traveled  track,  either  by  day  or 
night,  and  if  he  encounters  a  natural  or  artificial  obstruction  and 
sulTers  injury,  that  he  may  recover  damages  from  the  city.  (Utah) 
Hemdon  v.  Salt  Lake  City,  827. 

16.  PUHUO  STBEETS  —  Duty  to  Pot  Up  Barrien.— As  a  Bole  a 
Olty  is  not  required  to  put  up  barriers  to  prevent  travelers  from 
driving  off  the  traveled  portion  of  the  streets.  Barriers  are  generally 
required  only  where  an  obstruction  or  excavation  is  placed  or  made 
in  the  traveled  part  of  the  street,  or  where  the  excavation  or  danger- 
ous declivity  is  so  near  the  traveled  part  of  the  street  that  it  miSces 
it  a  dangerous  place  to  pass  over.  In  other  words,  barriers  are  in- 
tended to  make  the  passageway  safe,  and  not  to  mark  or  define  its 
limits  so  as  to  warn  travelers  not  to  drive  outside  of  them.  (Utah) 
Hemdon  v.  Salt  Lake  City,  827. 

18.  PUBUO  STBEETS— Duty  to  Place  Signals  or  Barriers. — ^Where 
a  city  opens  and  prepares  only  a  part  of  a  street  for  use,  and  the 
remaining  portion  is  rough  or  has  ODstructions  upon  it,  it  is  not,  as  a 
rule,  the  dutjr  of  the  city  to  mark  the  limits  of  the  traveled  portion 
OT  to  place  signals  at  or  near  such  obstructions  to  warn  travelers.  It 
is  the  duty  of  the  traveler  to  remain  within  the  wrought  and  trav- 
eled portion  of  the  street,  and  if  that  portion  is  not  reasonably 
Bufficient  for  public  use,  he  may  complain  upon  that  ground.  (Utah) 
Herndon  v.  Salt  Lake  City,  827. 

17.  PUBLIO  STBEETS— Maintenance  of  Part  of  the  Street  for 
TraveL — ^Where  a  city  prepares  only  a  portion  of  a  street  for  travel,  it 
may  be  a  question  of  faet  as  to  whether  such  portion  is  reasonably 
sufficient.  As  to  whether  it  is  reasonably  safe  in  view  of  all  the 
surrounding  circumstances  is  always  a  c^uestion  of  fact.  And  the  jury 
should  be  instructed,  in  an  action  for  injuries  received  by  a  traveler 
in  driving  without  the  traveled  portion,  with  regard  to  the  duty  of 
the  city  in  opening  and  preparing  its  streets,  and  when  and  for  what 
purpose  barriers  are  required.  (Utah)  Hemdon  v.  Salt  Lake  City, 
827. 

18.  PUBLIO  STBEETS — ^Dnty  to  Place  Lights  or  Signals. — ^It  is 
not  ordinarily  the  duty  of  a  city  to  place  lights  or  warning  signftls  or 
to  put  up  barriers  along  the  margins  of  its  streets,  or  to  mark  or 
define  the  wrongful  or  traveled  portions  of  them.  (Utah)  Hern- 
don V.  Salt  Lake  City,  827. 

19.  PUBLIO  STBEETS — ^Departure  from  Traveled  Oonrse. — ^If  the 
part  of  a  street  that  has  been  prepared  for  travel  is  of  sufficient  width 
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and  TtmmmMj  safe  witbui  that  width  to  permit  m  driver  la 
over  it,  and  he  departs  therefrom  without  cause,  he  eaaiiot  eom^ia 
that  the  street  was  not  worked  to  a  wider  extent,  uinm  the  nb 
ground  that  others  at  other  times  may  have  required,  or  inight  re(iui% 
more  spaee  ia  passing  over  it.  (Utah)  Hemdon  ▼.  Salt  Lakit  Gij, 
827. 

Bee  Oaming,  1-3;  Navigable  Waters^  10. 


Bee  Homieide. 
Note. 

Hatioiial  Baaki^  taxation  of  the  franchises  of,  883. 

VAVIOABLB  WATEBa 
In  (Jenerat 

1.  HAVIOABXE  WATEB8.— The  Test  of  tbm  HaTi^alilXity  of  s 
Stream  is  not  whether  the  tide  ebbs  and  flows  there,  bot  whether  ft 
is  navigable  in  fact.     (Or.)     Hume  v.  Bogue  Biver  Packing  Co,  732. 

B<naidaries  Betwe&R  8tate» — Cofiemrent  Juritdieium, 

2.  KAVIGABIiE  BOUHDABIES.— The  ConcmTent  J'nxfsdlette 
Oiven  to  States  over  navigable  rivers  constituting  the  boundary  he- 
tween  them  is  not  joint  in  the  sense  that  only  legislative  acts  adopted 
by  both  states  can  be  effective  on  the  boundary  waters;  it  is  not  er 
sential  to  the  right  of  one  of  the  states  to  enforce  its  law  thoses 
that  the  same  shall  have  been  acquiesced  in  or  approved  by  the  other. 
(Or.)     Bute  v.  Nielsen,  705. 

S.  NAVTGABLE  BOUKDABIEB— BegQlation  of  Bi^^  to  FIA.— 
Where  adjoining  states  have  concurrent  jurisdiction  on  the  navigalCe 
waters  forming  their  boundaries,  the  laws  of  each  state  regnla^sf 
the  common  right  to  take  fish  from  such  waters  are  valid  and  bind- 
ing, when  not  in  conflict;  and  if  there  is  a  conflict,  the  law  of  tbt 
state  which  is  the  most  restrictive  in  its  character  must  prevail,  aid 
to  that  extent  the  state  which  first  assumes  to  act  has  jurisdietios 
to  the  exclusion  of  the  other.     (Or.)     State  v.  Nielsen,  765. 

4.  KAVIOABI.B  BOUNBABIES— -Begiilation  of  Biglit  to  FiA— 

Under  the  act  of  Congress  giving  the  states  of  Oregon  and  Washinf* 
ton  concurrent  jurisdiction  over  the  Columbia  river  so  far  as  it  foras 
the  boundary  between  them,  the  former  state  may  prohibit  fidusg 
with  a  purse-net  over  the  entire  river,  and  a  license  by  the  fish  eos- 
missioner  of  Washington  to  a  resident  of  that  state  to  fish  with  s 
purse-net  confers  no  right  on  him  to  fish  on  the  Washington  side  is 
violation  of  the  Oregon  statute.     (Or.)     State  v.  Nielsen,  765. 

Tide  Land9. 

5.  KAYIGABUS  WATEB8— Blgbt  of  State  in  Tide  IdBdB.>-Br 
virtue  of  its  sovereignty,  the  state  of  Oregon,  upon  its  admissina 
into  the  Union,  became  vested  with  the  title  to  all  the  ahoree  ef  tkt 
sea  and  arms  of  the  sea  covered  and  uncovered  by  the  ebb  and  tov 
of  the  tide,  usually  called  tide  lands,  as  well  as  of  the  land  under 
all  of  the  navigable  waters  within  the  state;  subject,  however,  to  the 
public  right  of  navigation  and  to  the  common  right  of  the  citisess 
of  the  state  to  fish  therein.  (Or.)  Hume  y.  Bogue  Biver  Packiig 
Co.,  732. 

e.  NAVIOAHLB  WATEBS—Tltte  and  Bights  of  Owner  of  XFflsai. 
The  owner  of  upland  bordering  on  navigable  water  has  no  title  is 
the  adjoining  lands  below  high-water  msrk,  nor  any  righta  in  or 
over  the  adjoining  waters  as  appurtenant  thereto.  (Or.}  Hosm  v. 
Bogue  Biver  Paeking  Co,  738. 
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7«     WAVIOABLE  WATBB8.— The  TlUe  to  the  Bed  of  Lake  Miehi- 
below  ordinary  high- water  mark  ie  in  the  state.     (Wis.)     C.  Beek 
Company  ▼.  Milwaukee,  1061. 

S.  TIDE  IaAin>8. — ^The  Proprietors  of  New  Jersey  did  not,  mi- 
diev  tbe  Ctoant  from  the  Dnke  of  York,  take  any  property  in  the 
soil  of  the  navigable  waters  within  the  ebb  and  flow  of  the  tides. 
C:N'.  J.  Li.)     Philadelphia  Brewing  Go.  v.  McOwen,  664. 

9.  TIDE  LANDS. — ^Bights  in  Lands  Under  Tide  Waters  in  the 
proTinee  of  East  Jersey  were  granted  by  Charles  II  to  the  Duke 
of  York  by  the  charters  of  1664  and  1674,  and  the  soil  under  such 
^pr&tere  passed  to  the  Duke  of  York,  to  be  held  by  him  in  the  same 
manner  aa  the  soil  under  the  navigable  waters  of  England  was  held 
l>y  the  crown.  (N.  J.  L.)  Philadelphia  Brewing  Co.  v.  McOwen,. 
664. 

I^otection  or  Begvlation  of  Shore, 

10.  MUNICIPAL  OBDINANCE— Protection  of  Shore  or  Harbor. — 
A.  municipal  ordinance  is  valid  which  forbids,  under  penalty  recover- 
able in  a  civil  action,  the  removal  of  stone  or  earth  "from  the  beach 
or  from  the  water  within  three  hundred  feet  of  high-water  mark 
along  or  near  the  shore  of  Lake  Michigan"  within  the  city  limits. 
The  beach,  as  designated  in  the  ordinance,  is  synonymous  with  shore, 
and  means  that  portion  of  the  shore  between  ordinary  high  and  low 
water  mark;  the  ordinance  does  not  assume  to  prohibit  interference 
"with  the  soil  above  high-water  mark;  and  it  must  be  given  a  reason- 
able interpretation  so  as  not  to  forbid  the  taking  of  a  mere  handful 
of  sand  or  stone  from  the  beach.  (Wis.)  C.  Beck  Company  v.  Mil- 
-wankee,  1061. 

11.  NAVIGABLE  WATERS — ^Bight  of  State  to  Begnlate  Shores. — 
The  right  of  the  several  states  to  regulate  and  control  the  shorea 
of  tide  waters  and  the  land  under  them  is  the  same  as  that  exer- 
eised  by  the  crown  of  England.  (Or.)  Hume  v.  Bogue  Biver  Pack- 
ing Co.,  732. 

Bee  Municipal  Corporations,  Z,  4. 

NEaLIGENCE. 

1«  NEGLIOENOE,  Liability  for.  What  Essential  to  the  Existence 
of. — Before  liability  in  damages  for  a  negligent  act  or  omission  can 
arise,  it  is  necessary  that  a  causal  relation,  such  as  the  law  rec> 
ognizes  as  being  sufficient,  should  exist  between  the  damage  com- 
plained of  and  the  act  alleged  to  have  occasioned  the  damage.  If 
such  a  relation  does  not  exist,  the  damage  is  said  to  be  remote,  and 
cannot  be  recovered.  If  such  a  relation  does  exist,  then  the  dam- 
age is  said  to  be  a  proximate  result  of  the  wrongful  act  to  which 
it  is  attributed,  and  conversely  the  wrongful  act  is  said  to  be  the 
proximate  cause  of  the  damage,  (f^la.)  Williams  v.  Atlantic  Coast 
Line  By.  Co.,  169. 

2.  NEGLIGENCE  Oonslsts  in  a  FaHnre  to  Provide  against  the 
ordinary  occurrences  of  life;  the  fact  that  the  provision  made  is 
insufficient  as  against  an  event  such  as  may  happen  once  in  a  lifetime 
or  perhaps  twice  in  a  century  does  not  make  out  a  case  of  negligence. 
(La.)    Ford  v.  Tremont  Lumber  Co.,  370. 

3.  NEGLIGENCE  is  not  the  Proximate  Cause  of  an  Accident 
unless  under  all  the  circumstances  the  accident  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary  intelligence  and  prudence. 
It  is  not  enough  to   prove   that  the  accident  is  the  natural   eonse- 

(       quence  of  the  negligence;  it  must  also  have  been  the  probable  con- 

'       sequence.      (La.)     Ford  v.  Tremont  Lumber  Co.,  370. 

4.  CONTBIBTJTOBY  NEGLIGENCE. — A   person  is  not  negligent 
'       for  failing  to  anticipate  that  other  persons  will  be  negligent.     (La.> 

Ford  V.  Tremont  Lumber  Co.^  370. 


di 
ei 
fi 

CJ 

m 
o 
I 


1 


Index.  1195 

3.  miSAHCB,  FOBUO,  Oonsant  of  Mimlclptl  AutHorltlM  to. — 
'ha  fact  that  monieipal  Aathoritiea  tolerate  the  maintenftDee  of  a 
ous*  of  proBtitntion  on  defenduit'a  prapertj',  and  thereby  Tiolate 
ti«  lair  ueiiuelTea,  eonstitDtes  no  defense  to  a  anit  bj  a  near-by 
iVioparty  owner  to  enjoin  neh  maintenance,  apecial  damages  being 
hown.      (Neb.)     Seifert  v.  Dillon,  64E. 

4.  UrUlBASOE,  PUBLIO  —  Bawdr-limiso,  BpocUl  Injuries  from, 
fnttax  abown. — Where  a  near-by  property  owner  and  thoae  in  hia 
imploy  are  compelled  to  witnew  indecent  condnet  of  the  inmatOB 
>f  a  bawdy-hoase,  and  to  hear  lond,  boiBteiouB,  indecent  and  an- 
aoyiag  noiBeB  made  by  tbem  and  their  diaulnte  companions,  be 
thareby  aiiQerB  a  ipeeial  injury  diffsrsnt  from  that  nffeTed  by  the 
general  pablie,  ana  is  therefore  entitled  to  enjoin  the  ■ 
witta»taiiding  the  maintenance  of  meh  place  is  a  pnblie 
(N'eb.)      Seifert  t.  Billon,  842. 

S.     NTTISANOE,  FTJBIJa,   Prescilptlvo  Klgbt  t«  Ualntaln.— The 
illegal  UH  of  property  at  a  bouse  of  ill-fame  canstitntei  a  continn- 
log  injury  to  a  near-by  property  owner  which  la  naaftected  by  lapse 
of   time.     (Neb.)     Bei/ert  r.  Dillon,  S42. 
Bee  Higbway. 
Note. 
Off  MM—  OonUnnliic  Tbrongbont  On*  Ou,  against  tbe  game  Uw>,  Slfl. 

English  deciiionB,  816,  S16. 

law  in  Michigan  as  to  sslaons,  SIT. 

law  in  Teiaa  aa  to  eontravention  of  local  option  law,  81T. 

law  in  Texas  u  to  saloons,  817. 

law  in  Texas  as  to  theatrical  performances,  817. 

making  nnlawfol  sales,  816. 

several  sales  ot  liqnor  without  license  before  eoDTlction,  817. 

nnlawfol  cohabitation;,  810. 

Tiolationa  of  Sunday  Jaws,  817. 

when  constitute  but  one  crime,  815-817. 

wbars  offenses  are  distinct  in  nature,  S17, 

on.  LEASE. 

See  Landlord  and  Tenant.  3. 
NotflL 
OystSTK  ownership  of,  762. 

PASENT  AND  CHILD. 

1.  FAHKHT  AMD  OHIXB— Fathei'B  LUbUltr  to  Mother  for  ths 
Svppsirt  at  Oblld  Aftat  a  Divorc*. — Where  the  wife,  on  account  of 
the  misconduct  of  tha  hnsband,  obtains  a  decree  granting  her  a 
divorce  and  awarding  to  hei  the  euBtody  of  their  minor  child,  and 
no  question  as  to  the  support  of  snch  child  by  the  father  has  been 
made  or  passed  on,  the  father  is  not  relieved  of  his  legal  obligation 
for  a  proper  support  of  the  child.  If  he  fails  or  refuses  to  discharge 
this  obligation,  the  mother,  in  an  original  action,  may  recover  of  the 
lather  the  amount  of  expenditures  made  by  ber  after  anch  decree, 
for  a  proper  support  of  such  child.     (Ga.)     Brown  r.  Brown,  2£9. 

2,  FABENT— IilablUty  for  Child's  Negligent  Use  of  Automobile. 
Where  a  father  was  possessed  of  an  automobile  which  he  kept  upon 
his  premiieB,  and  his  daughter,  about  nineteen  years  of  age,  was 
accaatomed  to  drive  it,  and  did  so  whenever  she  felt  like  it,  asking 
permisuon  to  use  it  when  the  father  was  at  home,  bat  when  not 
at  home  took  it  Bometimes  without  permiesion,  tbere  being  no  proof 
thut  the  dui. ;::■■■■  ■■■.  i  ..  '  ■'  -.Vr  ■  ^^'^  -'''l  by  the  falhsr  In  Oj-'i^^flc 
the  miiehiDB,  held,  ic  an  action  .■.(■niiiat  litr  fattier,   wliere  the  daogh- 
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ter,  la  ndng  the  mi^htiw  for  her  own  pleanre  ia  driviii^  ber  per- 
•obaI  friendt,  negligvntlj  injured  a  person  ia  the  highway,  tlat 
SQch  proof  was  not  snffieient  to  conetitnte  the  daughter  the  aervaat 
or  agent  of  the  master,  and  that  a  notion  for  a  direction  of  a 
verdict  for  the  defendant  shoald  have  prevailed*  (K.  J.  L.)  I>0iaa 
T.  Thomsen,  677. 

a.  PABBNT— Llabflitjr  for  CfbOA't  KegUgent  Um  of  AnlOBiOliae. 
The  eonrt  eharged  the  jnrj:  '*II  she  took  that  machine  ont  at  that 
time  in  pnrsoaDee  of  a  general  aathoritjr  of  her  father  to  take  it 
whenever  she  pleased  for  the  pleasnre  of  the  family  and  for  her 
own  pleasnre,  for  the  purpose  for  whieh  the  master  bonght  it,  for 
the  parpose  for  which  her  father  owned  it,  for  the  porpose  for 
which  he  expected  her  to  operate  it,  then  she  wan  the  servant  of 
the  father.  Under  those  eircnmstanees  that  was  the  business  for 
which  the  father  bought  the  machine."  Held,  error,  because  it  based 
the  creation  of  the  relation  of  master  and  servant  upon  the  purpose 
which  the  parent  had  in  mind  in  acquiring  ownership  of  the  vehicle 
and  its  permissive  use  by  the  cfaildi,  ignoring  an  essential  element 
in  the  creation  of  that  status  as  to  third  persons,  that  such  use  must 
be  in  furtherance  of,  and  not  apart  from,  the  master's  aervica  and 
eontroL     (N.  J.  L.)     Doran  v.  Thomson,  677. 

PABOIj  bvidekoe. 

See  Evidence,  9-lX 


See  Intervention. 

PABTinOK. 

1.  EQUITABLB  PARTITION  or  Suit  to  Terminate  Trust. — ^Wbere 
the  result  sought  aud  actually  attained  in  a  suit  is  partition  among 
the  life  tenants  and  remaindermen  named  in  a  will,  the  proceeding^ 
although  the  word  "partition"  is  not  used  therein,  will  be  regarded 
as  one  for  equitable  partition,  and  not  one  for  the  termination  of  the 
executor's  power  to  sell  or  the  execution  of  a  trust  putting  the  bene- 
ficiaries in  possession  of  their  respective  interests  in  the  corpus  of 
the  trust  estate.     (Mo.)     Stewart  v.  Jones,  595. 

2.  EQX7ITABLE  PABTITIOK  Oontrary  to  IntentioQ  of  Testator.— 

A  ststutory  provision  that  no  partition  of  devised  land  shall  be  made 
eontrary  to  the  intention  of  the  testator  expressed  in  his  will  ap- 
plies to  equitable  partition  as  well  as  to  those  strictly  legaL  (Mo.) 
Stewart  v.  Jones,  595. 

3.  PABTITION  Contrary  to  Prorisioos  of  WilL— Where  a  testator 
gives  to  his  widow  for  life  the^omestead  on  the  outskirts  of  a  grow- 
ing town,  and  directs  its  sale  at  her  death  and  a  division  of  the 
proceeds  among  his  daughters  and  nieces,  it  cannot  be  said  that  his 
sole  purpose  is  to  provide  a  home  for  the  widow,  and  partition  will 
not  be  decreed  in  her  lifetime,  although  she  has  parted  with  the 
home.     (Mo.)     Stewart  v.  Jones,  595. 

4.  PABTITION— Leased  Coal  in  Place. — ^A  Purchaser  of  the  In- 
terests of  some  of  the  heirs  of  coal  in  place  leased  by  their  paternal 
ancestor  with  right  to  the  lessee  to  mine  it  to  exhaustion  in  consid- 
eration of  a  stipulated  royalty,  or  a  fixed  sum  in  lieu  thereof  if  a 
minimum  quantity  is  not  mined  annually,  the  lease  to  be  void  upon 
default  in  payment  of  such  fixed  sum,  u  not  entitled  to  partition 
of  said  coal,  in  his  suit  against  other  heirs  for  that  purpose,  during 
the  life  of  such  lease.     (W.  Va.)     McMullen  v.  Blecker,  894. 

5.  PABTITION — ^Leased  Coal  In  Place. — ^A  Guardian  as  such 
cannot  maintain  an  original  suit,  or  intervene  in  such  partition  snit^ 
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£or  an  aeeountinff  of  royalty  due  his  ward  under  said  lease;  such 
suit  being  properly  maintainable  only  in  the  name  of  the  ward  by 
nezt  friend.     (W.  Ya.)     McMullen  v.  Blecker,  894. 

6b  PARTITION,  Who  Might  Compel  at  the  Oommon  Law.^ — ^At  the 
eommon  law,  only  coparceners  could  compel  partition  by  jndieial 
process.     (Fla.)    Hobbs  y.  Frazier,  179. 

7.  PABTITIOK,  Who  may  Compel  Under  the  Statates  of  Florida. 
In  Florida,  any  one  or  more  of  seyeral  joint  tenants,  tenants  in  com- 
mon, or  coparceners  may  compel  partition  by  a  suit  in  equity.  The 
joint  tenants,  tenants  in  common  and  coparceners  contemplated  by 
tlie  statute  are  those  who  are  in  some  way  the  owners  of  a  beneficiiu 
interest  in  the  land,  or  whose  status  and  duties  are  of  such  a  na- 
ture as  to  require  the  exercise  of  the  right  to  compel  partition  by 
judicial  proceedings.     (Fla.)     Hobbs  ▼.  Frazier,  179. 

8.  PABTITION,  Trustee  in  Bankmptcy  may  not  Sne  for.—A 
trustee  in  bankruptcy  having  legal  title  with  no  beneficial  interest 
in  undiyided  property  and  no  duties  with  reference  to  the  undivided 
property  requiring  partition  for  the  benefit  of  a  cestui  que  trust  is 
not,  in  feneial,  such  a  tenant  in  common  as  authorizes  him  to  sue 
for  partition.     (Fla.)     Hobbs  y.  Frazier,  179. 

9.  BANSBUPTOT,  Trustee  In,  Authority  of  to  Sue  for  Partition. 
The  federal  bankruptcy  statute  contains  no  express  authority  to  a 
trustee  in  bankruptcy  to  sue  for  partition  of  the  property  of  the 
bankrupt,  the  title  to  which  is  by  the  law  vested  in  the  trustee  in 
bankruptcy  for  the  purpose  of  paying  the  debts  of  the  bankrupt, 
and  the  nature  of  the  trustee's  power  and  duties  does  not  necessarily 
make  the  right  to  sue  for  partition  exist  by  implication.  A  sale  of 
the  bankrupt's  interest  may  be  made  without  partition,  and  this  may 
be  sufficient  for  debt-paying  purposes.     (Fla.)     Hobbs  v.  Frazier,  179. 

10.  PABTITIOK,  Biitht  of.  When  Ezista.— The  statutes  of  the 
state  do  not  eontemplate  that  partition  may  be  enforced  except 
when  required  by  the  demands  or  the  interests  of  a  beneficial  owner, 
or  when  shown  to  be  necessary  to  protect  the  rights  of  those  bene- 
ficially interested.     (Fla.)     Hobbs  v.  Frazier,  179. 

11.  PABTITIOK,  Trust  in  Bankruptcy,  When  does  not  Show  He 
has  a  Oause  for.-=-Where  a  trustee  in  bankruptcy  sues  for  partition 
of  property  and  merely  alleges  that  he  ''is  desirous  of  obtaining  a 
partition  and  division  of  the  said  premises,"  and  it  does  not  in  sjiy 
way  appear  that  partition  is  essential  to  the  statutory  duties  of 
such  trustee,  or  that  the  bankruptcy  court  has  authorized  the  pro- 
ceeding, or  that  it  is  necessary  to  fully  protect  the  rights  of  those 
interested  in  the  estate  of  the  bankrupt,  the  right  of  the  trustee  in 
bankruptcy  to  sue  for  partition  is  not  apparent.  (Fla.)  Hobbs  v. 
Frazier,  179. 


1.  PABTNEBSHIP — ^New  Member,  Admitting  by  Consent  of  the 
Partners. — While  the  sale  of  his  interest  to  a  stranger  by  one  mem- 
ber of  a  partnership  does  not  make  such  stranger  a  member  of  the 
firm,  there  is  no  rule  of  law  forbidding  all  the  members  of  a  firm 
from  agreeing  to  admit  a  new  member  as  a  partner  therein.  (Neb.) 
Oorder  v.  Pankonin,  629. 

2.  PABTNEBSHIP,  When  not  Dissolved  by  Admitting  a  New 
Member. — Where  one  of  the  partners  sells  his  interest  in  the  firm 
with  the  consent  of  the  other  members,  and  a  purchaser  is  taken 
in  and  recognized  as  a  partner  and  the  business  continued,  this 
does  not  work  a  dissolution  of  the  firm.  (Neb.)  Gorder  v.  Pankonin, 
629. 

3.  PABTNEBSHIP  —  New  Member,  Transfer  to  —  Statute  of 
Fraods. — Where  by  agreement  between  all  the  partners  a  new  mem- 


ber  ia  Bdmittfld  to  tlia  flm,  be  meqaires  ftn  interest  In  tke  putae- 
■kip  propwtf  bj  opeTation  «f  law;  and  aueli  trBJufor  ii  sot  witku 
the  eUtQte  of  fraud*.     (Neb.)     Gorder  t.  Pajikonin,  e29. 

4.  FABTMEBSHIP,  Slgbt  of  to  Benewal  of  »  iMkM  ThMik 
Obaocea  haT*  Tak«n  Place  in  the  Intereata  of  tlu  Faitunr— !■ 
an  action  bj  a  partnenhlp  for  the  specifie  performance  of  a  got* 
nant  to  renew  a  nve-jear  leate,  it  ii  immaterial  that  at  certain  tin* 
during  the  flrst  term  of  laid  leate  other  persona  held  an  interW  it 
•aid  partnership,  where  the  peraona  who  eonstitnted  the  partMi- 
Bhip  at  the  time  of  demanding  inch  renewal  are  the  aame  perM* 
who  were  memben  of  the  firm  at  the  time  of  tha  axecntiOB  of  Qt 
leate.     (Neb.)     Gorder  v.  Pankonin,  629. 

5.  PABTKEBSHIP,  Capacity  of  to  Take  Title  to  Beal  Brtatc 
Estoppel  to  QneatlDiL — Where  a  lessor  has  accepted  the  benefit!  *( 
a  lease  made  bj  him  to  a  partnership,  be  cannot,  in  an  netioa  bj 
BQch  partne^ip  to  eufotee  the  specific  performance  of  a  coTcaait 
to  renew,  plead  that  the  partnership  was  withont  empafitj  to  tiki 
the  legal  title  to  real  estate.     (Neb.)     Gorder  t.  Pankonin,  6SS. 

FBBJUBT. 

1.  PEBJTTBT— JlidgnMDt  Of  Acquittal  In  Actl«a  Wbei*  Ook- 
mltted. — In  a  prosecutioa  for  perjnrj  the  judgment  of  acquittal  is 
the  eaase  in  which  the  perjurj  was  committed  ia  not  admisaibli  ti 
prove  the  defendant's  innocence.     (Kan.)     State  v.  BeviXl,  345. 

2.  PEBJDBT-^ndginaiit  of  Acqalttal  In  Action  Wtaan  Oom- 
nilttod. — A  party  cannot,  after  securing  an  aeqnittal  br  perjorj,  aat- 
eessMly  plead  BDoh  aeqailtal  in  bar  of  a  proieeutioD  for  the  perjurf 
■0   ojmmitted.     (Kan.)     St:,te   v.   BeviU,   345. 

pleadhtg. 

1.    PLEADINQ— What  may  bo  Proved  tTnder  Qeneral   Denial— 

Where  a  c(iT[i|i!Bint  sIlegpB  the  saaignment  of  Ibc  contcacl  surd  apm. 
whit^)i  is  a  niii^css.iry  alleeatiuu,  a  general  denial  puts  the  qucstiiin  sf 
ussignm^nt  in   i?Bue.     (Wis.)     Johnson  v.  Nickers,  1046. 

3.  DEMURBiGB — Discrepancy  Between  Summona  and  Oos^lalnt— 
A  deniurrer  to  a  complaint  on  the  ground  that  it  fails  to  itate  facU 
Bufficiect  to  coDKtitute  a  cause  of  aution  iloes  not  reach  discrepiDcis 
between  the  relief  to  which  the  complaint  mav  entitle  and  the  fnjti 
in   the  aummiias.     (Minn.)     Freeman   t.  FbuIeod,  43S. 

3.  FBACTICB— Amendment,  Striking  Out  Names  of  Partlaa:— 
Under  tlie  code  of  Alabama,  a  plaintiff  may  strike  out  the  names  of 
parties  to  hia  complnint  wiCbout  working  a  discontinuance  of  hit 
ai;iion.     (Ala.)     Scatbrough   v.  City  Nat.  Bank,   TI. 

4.  PIiEADINQ. — A  Bemurrer  Admits  Only  Snch  Facts  as  an  Mf- 
fldently    pleaded,     (Ind.)     Caywood    v.    Supreme    Lodge    K.    Jk   I*   sf 

G.    PBACTICE — Special  Demurrer,  Wlien  Should  be   SostaUncd.— 

The  pEtitiun  nas  subject  to  special  demurrer  on  the  ground  that  it 
ilid  not  act  forth  with  sullicieut  patticalarity  the  eipEDses  inmned 
by  the  plaintiff  in  the  support  of  the  child.     (Ga.)     Brown  t,  Bnnra. 

6.  FLEADINa — Defect  not  Waived  by  FaUura  to  Demur. — ^If  tkc 

complaint  by  an  assignee  of  a  contract  fails  to  show  a  valid  assga- 
meut,  und  therefore  does  not  state  a  cause  of  action,  the  d«feft  is  aK 
waived  by  failure  to  demur.     (Wis.)     Johnson  v.  Nickers,  1046. 

See  Equity. 

POLICE  OFFICEB. 

See  Bailroads,  4-7. 


UtUcatioil.— A  prisd- 
foT  tbe  eonpenBktioB 

'Ti2«d  and  ntiflsd  on 
ftcta  oC  tha  ■nbagrat. 


innta,  ■ettlemrat  of. 
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Piliwlpal  and  Agent— AdmlMlau  of  Agmtj;  af  MmmlttM  «f  a  m*- 

•iaBtical  Bociet^,  320. 
of  eontrsietors,  loremeo,  etc.,  318. 
of  eorporatioos,  311,  31S,  S16,  921,  SU,  83S,  SSS. 
of  deputy  sheriffB,  320. 
of  driver  and  hirer  of  horssa,  319,  SSL 
of  employfia  acd  BervantB,  3S1,  327. 
of  hotel  proprietOTB,  311,  311. 
of  huaband  and  wife,  828. 
of  interpreters,  330. 
of  mftker  or  Indorter  of  note,  819,  S2S, 
of  moBterB,' pilots  or  eaptaiuB  of  boatt,  330. 
of  memberB  of  family  againat  bead  tbereof,  318. 
of  notaries,  323. 
of  offieera  of  banka,  331. 
of  offieera  of  inauranee  eompaniea,  332. 
of  one  of  several  partnera  limited  to  that  one^  SlOk 
of  peraona  in  poaaesBion  of  property,  332. 
of  police  offieera  ezeenting  warrant,  31S,  323. 
of  receivera,  321,  322. 

of  telegraoa  company  aa  to  undelivered  telegram,  311. 
of  vendora,  puTchkaerfl,  mortgagees  and  leaoora,  318. 
of  warehoiute,  abipping  and  ooautiug-honao  dorka,  319,  ***, 
opinion,  statement  of,  317. 
oatensible  agent,  where  he  ia,  31B,  334. 
ostenaiblo  principal,  wbera  ba  la,  310,  334. 
principles  eontrolling,  307. 
ratifieatioii  of  uiiaatlioriiad  eoAtraet,  effect  upon  ailiiilwnflWi  <4 

311. 
reason*  governing  adniiaaibility  of,  317. 
report*  to  principal,  337. 

rea  gestae,  when  adminible  as,  307,  810,  811. 
apeeial  or  aubageat,  when  acting  aa,  314,  31ft,  SSL 
speeially  authorized,  323. 
•pontaneoaa  atteranees,  307. 

aymbols  on  pKncipafa  receipt  explanatory  of,  310. 
third  parties,  not  evidence  against,  3Q9. 
title  of  principal,  disclaiaing  or  disparaging,  320,  32& 
unauthorized,  cannot  bind  principal,  309. 
ander  Civil  Code  of  Georgia,  section  3034,  313. 
where  acting  u  general  agent,  318. 
where  acting  for  both  partiea,  317. 
where  the  aatbority  ia  special  or  limited,  322. 
witness,  when  agent  competent  as  must  tie  called,  31^ 
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PBOHISinON. 

1.  FBOUIBITIOK— Nature  and  Scope  of  VHt. — Probibttiaw  la  m 

extraordinary  writ,  properly  iseuable  only  in  caaee  of  extrona  BtM*- 
sity.  If  a  complete  remedy  lies  by  appeal,  certiorari,  maodnaaas,  ai 
in  any  other  manner,  this  writ  should  be  denied.  (Uias.)  Crittaaiaa 
T.  Booneville,  518. 

2.  PBOEIBIXION— Wboi  Btaonld  be  Oiaatad. — Wbaaorwr  tkan 
ia  anything  in  the  natore  of  the  action  or  proceeding  whiek  »«*^—  & 
ftppBTPTit  thflt  (Vi"  ri^hn  of  a  rir'v  rrfnni  be  adequately  protMtal 
bv  :i.'  '  '  '  .  \>  writ  sliDQld  ba  rra&Ud. 
<M.- , -. 


3.    ntOHIBinON — WheUiOT  Scopo  BroKdened  by  8tatnt«. — 8m- 

tioD  B2£  of  the  MisBiiBippt  coda  may  be  aaid  to  broaden  the  right  of 
courts  to  iMue  writs,  inclading  probibitian,  and  to  extend  the  right 
to  tdl  cases  where  neeesiary  to  attain  the  enda  of  jnatiea.  (HiM.) 
Critttndea  t.  BoonevillB,  G18. 

i.  FBOHIBinOK  to  Prevoit  EnfoTeement  vt  Foolroom  Ordi- 
nance.—A  peTBOQ  irbo  is  ^eiag  proeeented  under  a  void  ordinance 
prohibiting  the  operation  of  poolrooms  or  bUliard-tablee,  and  who 
IS  being  forbidden  the  use  of  hi*  propertj  for  these  purposes  while 
thF  prosecutions  are  eoodocted.  is  entitled  to  a  writ  of  prohibition. 
(Migs.)    Crittenden  t.  BooneTille,  S18. 

6.  FBO^IBITIOK — When  fflionld  b*  Ormnted. — Wbenvver  Ui  In- 
ferior Court  proceeds  to  act  in  excess  of  jurisdiction,  and  whenever,  , 
as  ioddental  to  its  action,  it  involves  an  infringement  of  property 
rights,  or  a  submiBsion  to  multitudinous  and  persecuting  proBfcntion* 
in  aueb  way  as  to  make  its  acts  oppressive,  there  is  no  adequate 
remed;  by  appeal,  and  it  is  proper  to  issue  the  writ  of  prohibition; 
aJid  this  is  true,  whether  the  eonit  in  which  tbe  proceeding  is  in- 
stituted baa  acted  or  not,  if  tbe  effect  of  the  void  authority  nndet 
whieh  it  is  assuming  to  act  stands  as  a  vexations  menace  to-  personal 
liberty  or  the  destruction  of  property  rights  (Miss.)  Crittenden 
V.  Booneville,  EIS. 

PUBB  FOOD  LAW. 
Bee  Food. 

■RAXLBOADB. 

Uu  of  Track  at  Footpath  by  Fermittion, 

1.  BAIUtOAI>S— ITm   of    Track  as   Footpath    by  PvnnlBilon.— 

Where  a  railroad  company  has  permitted  its  roadbed  to  obstruct  tbe 
natural  drainage  of  water  from  a  street  so  that  it  has  overflowed  and 
washed  away  tbe  sidfwalk  and  thus  compelled  pedestrians  to  use  tbe 
railroad  track  instead  of  the  sidewalk  as  a  footpath,  and  this  use  of 
the  track  has  been  so  general  and  long-continued  that  the  company- 
must  have  known  thereof  and  acquiesced  therein^  a  person  so  using  it 
ifter  alighting  from  a  train  will  be  deemed  a  licensee  rather  than  a 
nere  trespaasei.     (Aik.)     Moody  v.  Bt.  Louis  etc.  By.  Co.,  TS. 

Jotlition  with  Street-oar. 

2.  KAUiBOABS— OoIUMon  wltb  BtrMtcar.^A  Complaint  In  an 
Lctlon  against  a  railroad  company  alleging  that  the  plaintiff  was  the 
onductor  in  charge  of  an  electric  car,  that  the  defendant  operated  a 
team  railway  which  crossed  the  electric  line,  that  tbe  plaintiff 
topped  bis  car  aa  it  approached  the  defendant's  tracks  and  looked 
bereon  for  approaching  cars,  but  observing  none  started  bis  car  over 
fae  crossing,  and  that  tbe  defendant  then  negligently  and  without 
earning  ran  and  kicked  a  car  over  the  nrossing  and  against  tiie 
lectric  car,  is  Bul£cient  to  show  a  breach  of  duty  owed  to  the  plain- 
iff.      (Ind.)     Cleveland,  Cincinnati  etc.  By.  Co.  v.  Hilligoss,  258. 

3.  BAILBOADB— CotUsloa  nitli  Street-car. — Wbether  a  Street 
:aUw«y  Conductor  who  alights  from  his  ear  and  steps  upon  a  steam 
ailroad  crossing  to  look  for  approaching  cars  is  negligent,  after  ob-  ' 
jrving  no  trains  approaching,  in  immediately  signali.Dg  the  motor- 
lan  to  cross  instPsd  of  standing  on  the  crossing  and  looking  for  any 
eflnite  period  before  giving  the  signal,  is  a  question  for  the  jury. 
Ind.)      Cleveland,  Cincinnati  etc.  Ky.  Co.  t.  Hilligoss,  25S. 

iability  for  Aett  of  Speouil  Police  O^cer. 

4.  RATLBOAD — LlnbUlty    for    Act    of    Specl&t    PoUco    OScsr.^ 

b;-'  ■•"  ■      "    ■    ■      .  .1    c'lnimltsitujed   by    tbo   governor,   at  • 


( 


th«  imtanea  of  a  Tkilroad  eompaity,  under  the  proriaioaB  ef  SMtka 
31,  cluipter  145,  Cckle  of  18W,  leetion  4ES1,  Code  of  IMC,  ud  fii 
bf  Bnch  eompkay  for  hia  sBmeeB,  is  prim&  facie  *  pnbljc  oflder  for 
whoM  WTon^nl  acta  nch  liability  ia  not  liable.  (W.  Va.)  HeEaia 
V.  Baltimore  etc.  B.  £.  Co.,  004. 

fi.  BAILKOAI>— UablUtf  for  Act  ot  8p«clal  FoUc*  OOMt- 
If  nieh  an  officer  ia  engaged  in  apecia]  seiviee  for  the  eompaaj,  nri 
aa  guarding  ita  propertj  or  enforcing  obedience  to  ita  mlia  ai 
tegalatioea,  and  doea  a  wrongfnl  act  for  which  the  injured  pvtj 
is  entitled  to  damages,  and  Bnch  act  was  within  the  aeope  of  aii 
aerviee  or  employment,  the  company  ii  liable  aa  in  the  eaie  of  Hi 
repilar  emplojte  such  aa  eondnctora  and  atation  mastera.  (W.  Tl) 
HcEain  t.  Baltimore  ete.  B.  B.  Co.,  964. 

0,  BAIZAOAIV- LUbOltr  for  Aireat  and  ITo— cutlom  Hadi  tr 
PoUca  Ofllcar. — Bat  the  company  is  not  liat^fe  for  a  fslae  arrot.  » 
sault  and  battery  and  malicious  protecntion,  not  directed  eat  ii- 
ati^^ted  by  it,  and  founded  upon  an  alleged  breach  of  the  pears  tl 
one  of  ita  atationi,  in  no  way  aifecting  or  involving,  so  far  aa  thr 
evidence  discIoieB,  any  of  its  property,  rights  or  servajitaj.nir 
growing  out  of  any  t ran aaetian '  between  the  plaintiff  and  the  con- 
pany,  although  the  plaintiff  was  rightfully  in  the  atation,  having  a 
ticket  and  awaiting  the  arrival  of  a  train,  and  the  alleged  brweh 
of  the  peace,  arreat  and  assault  and  battery  occurred  on  the  pn» 
iiea  of  the  'oompany.  (W.  Ta.)  HeKain  v.  Baltimore  ete.  B.  B.  Co. 
964. 

7.  BAIUlOAI>— ZdabnitT  for  Airaat  and  Froaacnttim  Made  hr 
Police  Officer. — Evidence  diseloaing  the  facta  and  circamstaneea  abotc 
stated,  and  nothing  more,  is  insufficient  to  instain  a  verdict  again^ 
the  railroad  company  at  whose  inetanee  the  special  officer  wai  sp- 
minted  and  by  whom  he  waa  paid  for  bis  public  services,  and  ike 
Irial  court  properly  set  it  aside.  (W.  Va.)  MeEain  v.  BaHiMn 
ete.  B.  B.  Co.,  984. 
See  Carriers;   Ezpreaa  Companies;   Btreet  Bailways;   Master  and  Ser- 


BEFOBMATION  OF  nTSTBUMEHTS. 
BEFOBUATIOH  OF  HOBTOAaB,  Who  mar  not  MalBtata  Brit 

for. — If  land  is  erroneously  described  in  a  mortgage,  aud,  under  a  pown 
of  sale  contained  therein,  ii  sold  by  the  same  erronecna  deGcriptiea  t* 
the  mortgagee,  who  subsequently  sells  and  conveys  the  land  by  a  eoi- 
rect  description,  there  ia  no  aucfa  privity  between  the-porehuer  u^ 
the  mortgagor  aa  entitlea  the  former  to  maintain  aeainst  the  latter^ 
grantees  a  suit  to  reform  the  mortgage  so  as  to  incTnde  tb«  lasds  ia- 
tended  to  be  described  therein.     (Ala.)    Jackson  %  Lucaai,  17. 


Bee  Judgment,  S. 

B.«T.ltAglt  OF  JOINT  WBOXrGDOE& 
See  Torta,  S-8. 
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See  Aitmelimeiit;  Intoxicating  Liqnon,  2-4. 

BE80I8SION. 

Bee  Contracts,  ^10;  Landlord  and  Tenant,  3* 


See  Domicile. 

BES  JUDICATA. 

See  Judgment,  8. 

BOBBEBT. 

1.  BOBBBBY— Definition  of  Crime. — ^Bobbery,  at   Common   Law, 
defined  by  text-writers,  is  tbe  felonious  and  forcible  taking  from 

the  person  of  another  of  goods  or  money  to  any  value,  by  yiolence 
or  putting  in  fear.     (W.  Va.)     State  v.  McAllister,  955. 

2.  BOBBEBT — Place  of  Conftnission  of  Crime. — The  defendant, 
indicted  jointly  with  others,  was  tried  and  convicted  of  robbing 
one  Wallace  of  two  checks,  one  drawn  by  Wallace  to  which  he  signed 
the  name  oi  his  wife,  payable  to  one  York;  the  other  by  said  York 
payable  to  one  Curry,  the  latter  being  delivered  by  York  to  Wal- 
lace in,  exchange  for  the  farmer,  these  transactions  taking  place  at 
York's  store  in  Wayne  county,  in  the  presence  of  defendant  and 
those  indicted  with  hipi,  who,  armed  with  dangerous  weapons,  had 
arrested  Wallace  in  Kentucky  and  taken  him  there  to  procure  the 
money  or  check;  but  the  check  was  not  actually  delivered  until^ 
after  Wallace  had  been  taken  back  to  Kentucky  by  his  captors, 
^here,  as  directed  by  them,  Wallace  delivered  it  to  .a  third  person 
to  be  delivered  to  Curry,  in  whose  favor  it  was  drawn.  Held,  that 
if  defendant  is  guilty  of  .robbery,  the  crime 'was  commuted  in  Ken- 
tucky, where  the  check  of  York  was  reduced  to  actual  possession. 
(W.  Ya.)     State  v.  McAllister,  955. 

3.  BOBBEBT  — What  Constltntes  'Taking."— By  the  taking, 
necessary  in  the  offense  of  robbery,  is  implied  that  the  robber  must 
l>e  in  the  possession  of  the  thing  taken;  and  the  offense  is  not 
actually  completed  without  such  taking,  and  the  thing  taken  must 
be  of  some  value,  and  taken  from  the  peaceable  possession  of  the 
owner,  the  gist  of  the  action  being  the  force  and  terror  employed 
in  obtaining  it.     (W.  Va.)     State  v.  McAllis1;,er,  955. 

4.  BOBBEBT — Taking  Check  from  Person  by  Dnrees. — Quaere: 
I>oe8  the  act  of  obtaining  a  check  from  a  person,  under  duress,  as 
proven  in  this  case,  constitute  the  crime  of  robbery  f  The  question 
discussed  and  authorities  cited,  but  not  'decided.  (W.  Va.)  .State 
▼.  McAllister,  955. 

SALES. 

1.  SAIiE— Vendor  Haying  No  Title  to  Property— Caveat  Emptor. 
Where  an  employe,  sent  to  town  with  cotton  with  instructions  to 
take  it  to  the  compress,  have  it  weighed  and  bring  the  receipt  to 
the  employer,  delivers  the  cotton  as  his  own,  obtains  the  receipt  and 
sells  it,  the  purchaser  obtains  no  title  as  against  the  true  owner. 
Caveat  emptor  applies.     (Miss.)     Unger  v.  Abbott,  545. 

2.  SAIiE  OF  IMPUBE  Ollf— Injury  to  Purchaser. — One  who,  in 
violation  of  the  pure  food  statute,  sells  impure  oil  to  a  retail  grocer, 
knowing  it  will  oe  sold  to  customers  for  use  in  cooking,  is  liable  to 


ona  wb«  poreliaset  Mne  of  fkt  oil  from  the  grocer  uid  !■  waim  9 
by  eating  toad  cooked  in  it.  (Minn.)  HeshbedMr  v.  fTminiinwM 
OU  etc  Co^  441. 

See  Damages,  4r-6;  Stolen  Fonda. 

SEABCH-WABRAITE. 

1.  SE&BCH-WABKAHT. — A  SeuGh-warraiit  but  ^  Itavofcad  oalj 
in  fnTtherance  of  public  praaecntiona.     (Ind.)     State  v.  Deny,  23T. 

2.  SEABCH-WABRAMT — lasnanca  for  Oamlus  Dnrlces—Befon 
a  jastiee  of  the  peace  haa  authority  to  iamiB  a  ee arch- warrant  for  ilo^ 
maebinea  and  gaming- tablei  he  must  be  informed  not  oalj  that  Ut 
articlee  are  kept  for  unlawful  gaming,  bat  adviied  nnder  oath  a! 
the  BatnrB  of  the  ofFeDBs  that  haa  been  committed  bj  tkeii  tae. 
(Ind.)     State  v.  Derrj,  £37. 

3.  BEABCH-WABRAHT— When  may  be  iMMd  for  Oantag  Ha- 
Vlcea. — To  justify  a  wairant  for  a  seizure  of  slot-maebines  and  gamiif- 
tablet  their  unlawful  uae,  actual  or  designed,  moat  b«  alleged  IM 
■hown  by  the  aUte.     (Ind.)     State  t.  Deny,  23T. 

See  Auaolt  and  Bstteir. 
Nota. 

admiaaiona  of  dapntiea  of  aa  eTidenee,  336. 

SLANDEB. 

See  Libel  and  Blandsr. 

lesUaUeal,  admisaions  of  agenta  of,  320. 

aPEOIAL  POLICE   OFFIOES. 
See  Bailroads,  4-7. 

8FS0IFI0   FEBPOSMAITOS. 

1.  SQDITT  PBAOnOB— Botalnlng  BOl  tot  Spedflc  PacfbnuKi 
for  tlie  Pniposa  of  Allowing  a  PucIiaBei  Compenaatton. — If  a  a»t  i> 
broaght  bT  a  purebaaet  for  the  apecifle  performance  of  a  contract  ti 
purchase  land,  the  bill  may  be  maintained,  notwitbstandisg  sprcitt 
performance  is  refused  beeaase  of  the  failure  to  establish  the  caatratf 
aa  alleged  for  the  purpose  of  allowing  the  parchaaar  compenxabax 
where  he  haa  gone  into  possession  and  made  valuable  improvemeDta  ea 
the  land  on  the  faith  of  his  contract,  and  haa  not  an  adeqni ' 
at  law.     (Ala.)     Jones  r.  Oainer,  52. 

2.  SPEOinO  PEBFOBUANOE,  Wlun  vlU  not  ba  : 
Ctroao  of  Iiachea. — If  a  purchaser  has  been  placed  and  remaina  ^ 
possession  nnder  hia  contract  and  hat  never  been  pat  in  d«fas>- 
apeeifie  performance  wilt  not  be  denied  to  bim  because  of  hia  la<;4 
in  bringing  suit.     (Ala.)     Jones  t.  Gainer,  52. 

3.  SFECIFIO  FEBFOSHAKCE  Where  an  Itopeifeet  Dlil  i  T|H  »  i 
bu  been  Acted  npou  by  the  PaiUea. — In  an  action  broag;ht    to   e;« 

Jel  the  specific  performance  of  a  covenant  to  renew  a  leaae.  ^n 
act  that  the  description  of  the  property  in  the  lease  is  iud^fisia 
will  cot  defeat  the  plaintiffs  right  to  have  the  same  specifieal^T 
performed,  where  it  appears  that  both  parties  have,  withont  qsn 
tion,  acted  nnder  said  lease,  the  defendant  mrrendering,  ajn^  10 
plainUfIa  ^.  ..;.:■!, ^.  .■^rL, ilii  Epteiiifti  ]T.ii.,r;7  j;  t'.''",;  \h'.  ^-.^^.r^J 
ilenciibtd   lu  saiU   lease,     (Neb.)     UorJci   v.   Pankodin,    a-^H. 
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4.  HFECino  FEBFOBMAHOE  of  Oontnct  for  SanBwal  of  Law* 
— Brnned;  U  I>aw. — Where  ft  plaintiff  parehaMB  r  itoek  of  good* 
uid  the  |;oodwill  of  &  basiseBBj  at  the  same  time  takiog  a  lease  of 
tlie  prenutcB  in  which  uiid  basinesB  has  been  carried  on,  for  a  term 
of  jearo,  witb  an  option  to  renew  at  the  end  of  said  teim,  he  is 
not  confi'ned  to  an  action  at  law  for  damagea  in  cue  of  the  land- 
lord's refusal  to  folflll  the  covenant  to  renew,  bnt  maj  maintain 
an  action  in  eqnity  foi  the  speciflc  performance  of  ■Qch  covenant. 
(Neb.)     Gocder  v.  Paukonin,  629. 

B.  TENDOB  OF  IiAND— Eight  to  Specific  Perfontuuiee.— Where 
parti  eg  make  a  mutual  contract  for  the  eale  of  real  estate,  and  the 
vendor  covenants  on  his  part  to  convey  tLa  land,  and  in  eonsidsra- 
tion  thereof  the  vendee  promises  to  pay  the  purchase  price,  and  there 
is  nothing  in  the  contract  which  make^  it  invalid  or  objectionable 
in  ita  nature,  nor  in  the  cireumBtances  connected  with  it,  equity  re- 

fards  tbe  vendee  as  the  beneficial  owner  of  the  premises,  even  though 
e  has  not  paid  the  purchase  price;  and  the  vendor  has  a  right  to 
enforee  paymeat  of  the  purchase  money  by  a  suit  in  eqoity  against 
the  vendee's  eqaitable  estate  in  the  land,  instead  of  by  an  ordinary 
action  at  law  to  recover  the  debt;  and  the  vendor  may  proceed  to 
enforee  specific  performance  by  such  suit,  whereby  the  vendee's  equi- 
table estate  under  the  contract  is  sold  in  pnrsuance  of  a  judicial  de- 
cree, which  will  operate  as  an  assignment  of  the  vendee's  Hgbti 
nnder  the  eootract,  and  whereby  it  would  not  operate  as  s  cancel- 
lation of  the  contract  itself.  Abbott  v.  Moldestad,  74  Minn.  E93,  fol- 
lowed and  applied.     (Minn.)    Freeman  v.  Paulson,  438. 

Be*  Ezecntora  and  AdministTetors,  3,  4;  Husband  and  Wife^  7. 


STATUTE  OF  FBAUD8. 
See  Frauds,  Statute  of. 


doctrine  that  tbe  power  of  panishment  ia  vested  in  the  legislature  and 
not  in  the  ooorta.     (Kan.)     State  t.  Prather,  S39. 

2.  STATUTOBT  OONSTBUOTION.— Strict  OonstrtMtlaB  Of  a 
Penal  Statut*  means  that  the  language  is  not  to  be  extended  b7 
Impiieation  so  as  to  embrace  cases  or  acts  not  clearly  within  the  pro- 
hibition of  the  aUtnte.     (Kan.)     State  v.  Prather,  339. 

3.  STATUTOBT  OONSTBUOTION.— Tlu  Doctrine  of  EJnfldem 
Ctansris  is  applied  in  all  eases  where  there  is  doubt  as  to  the  intention 
of  the  legislatare.  As'  a  rule*  of  eonstmction,  it  means  that  where 
(eneral  words  follow  particular  ones  in  a  statute,  the  general  words 
ViU  be  limited  in  their  meaning  or  leotricted  to  things  of  liko  kind 
and  nature  with  those  specified.  Bnt  tbie  ml*  always  vields  ta  tha 
Manifest  iegislative   intnuuoii.     (Kau.)     State  ».   Prather,   339. 

See  Constitutional  Law. 


BTOLSIf  FnmM. 
BIOVBXI    FUNDS — Tttla   of    Bou    Fids   TmufaMSL— Wka 

mone;  trkBsfeired  to  an  boneit  takec  lias  been  obtained  thnnjli  ( 
felonj  bj*  the  one  tnnsferring  it,  the  hooeit  taker,  who  raecini  h 
withoot  knowledge  of  the  feloujr  and  in  dne  eonne  of  biuinea,  u- 
quirei  a  good  title  to  it  bb  agsimt  the  one  from  whom  it  wat  italja. 
Bad  faith  will  alone  defeat  the  right  of  the  taker.  Mere  groaid  of 
(QBpicion,  or  defect  ef  title,  or  knowledge  of  ctrenmstaBcea  «kidi 
would  create  luspieion  in  the  mind  of  a  prudent  man,  or  groai  ufj- 
gence  on  the  part  of  the  taker,  will  not  defeat  hi«  title.  Bad  bill 
alone  will  defeat  the  right  of  the  taker  without  knowledge  Th* 
teit  is  honesty  and  good  faith,  not  diligenee.  (La.)  Fint  NaL  Buk 
of  Birmingham  v.  CKbert,  3S2. 

8TBEBT  BAIIiWATa. 

1,  STREET  K&II.WAT  Undaitakliig  to  Fvfocm  DbUm  OwIbc 
fnmi  a  Ifuiilclpallty,  When  Liable  for  Hegllgemca  of  an  Emplori^ 
If  a  street  railway  andertakes  to  guard  a  trench  in  a  pnblie  street 
for  tbe  purpose  of  indncing  the  municipality  not  to  pla^e  bsnien 
aeross  sach  street,  it  aunmes  the  statutory  duty  owing  from  tit 
municipality,  and  is  answerable  for  injuries  dne  to  the  negUgUM  if 
its  employes  in  not  properly  guarding  such  trench.  (ICaoa-)  Pb)(- 
ney  t.  Boston  Elevated  By.  Co.,  400. 

2.  STBE£T  RAILWAY— IdabOltr  for  DMtti  of  Doc.— When  u 
electric  ear  followi  a  dog  running  downhill  in  the  center  of  the  truk 
for  one  hundred  and  fifty  yards,  the  men  in  charge  ringing  the  beD 
but  doing  nothing  to  get  the  ear  under  control  until  it  is  too  late  t* 
save  tbe  animal,  the  railway  company  is  liable  for  his  kiUiif. 
(Miss.)     Jackson  Electric  By.  etc.  Co.  v.  Waycaater,  551. 

See  Carriers,  7-18. 

SUNDAY. 

1.  snMDAT.^IIw  narlug  of  BuebaQ  on  Snndftjr  la  sot  ff- 
bibited  by  section  22S8  of  the  General  Statutes  of  1901,  which  pro- 
videe  that  "every  person  who  shall  be  convicted  of  horaeraeia^ 
cock-fighting,  or  playing  at  cards  or  game  of  any  kind,  on  the  inl 
day  of  the  week,  commonly  called  Sunday,  shall  be  deempd  guilty  of 
a  misdemeanor,  and  fined  not  exceeding  fifty  dollars."  (Ean.)  State 
V.  Prathei,  339. 

2.  SUNDAY  LAW — One  or  Koro  Than  One  OffeuM  on  Sia* 
Day. — The  proprietor  of  a  theater  who  gives  more  that  one  exlubt- 
tion  on  Sunday  in  violation  of  a  statute  forbiddiOE  place*  of  pablie 
amusement  to  be  open  on  Sunday  cannot  be  paaished  for  eaeb  p«r- 
formance:  the  state  can  carve  oat  only  one  offeuo  in  meb  n  eaM. 
(Tex.  Cr.)    Uuckenfnas  v.  SUte,  813. 

TAXATION. 
In  General.  i 

1.  TAXATION— <IonsUtnttonaUtr  of  Stotnte  FaTOi«d.-~The  r^ 
that  a  statute  must  be  held  eonstltutional  ddIcs*  it  clearly  violatM 
some  provision  of  the  conatttntion  appliea  with  especial  force  te  t  i 
Uw  Whi'-h  seta  in  motion  the  pover  of  taxation;  ueUh  it  is  u4* 
lu  ji|>;i>:ar  he^youd  a  reasonable  doubt,  Ihat  tlie  lavorcign  pawn  l- 
imjiuse  Iu^l-»  in  a  certain  way  is  wiltiheld  from  the  legislature,  ti»  | 
Inw  impasipg  u  particular  tax  must  be  upbeld.  (Utah)  Blacltmk 
Copper  M,  &  M.  Co.  v.  Tingey,  S50. 

2.  TAXATION— Tax  and  Penalty  as  Lion  upon  OorpoTaU  fnt 
•Tty. — .\a  ::jiiiual  tax  impoaed  on  corparationi,  graduated  accordinf  H 
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tbe  unonnt  of  capital  ifock,  te  not  anaonctitntional  beeaaH  both  tha 
tas  and  the  penalty  in  case  of  defanlt  eonatitnte  a  lien  upon  the 
tangible  property  of  the  corporation.  (Utah)  Blaekrock  Copper  U. 
A  M.  Co.  V.  Tingey,  8S0. 

3.  TAJUTIOH. — FanotuI  Froperty  la  T&xaUa  at  the  Domicile 
of  the  owner  and  in  the  school  diBtnet  in  which  he  reiidea;  and  a  tax 
in  the  wrong  district  or  coontj  ia  illegal  and  nnenforceable.  (Mo.) 
State  T.  Shepherd,  56S. 

i.  TAXATION — BMtd«mc«  of  Vtunanrlad  Han.— If  an  nnmsrried 
man  owns  a  farm  and  considen  the  house  theieon  hit  home,  keeping 
a  famished  room  there  and  occBsionally  taking  a  meal  with  his  ten- 
ant, who  occupies  a  portion  of  the  honse;  and  if  he  lodge*  at  night 
with  his  parents  in  town,  retarning  each  day  to  his  faTQi  to  look 
after  it,  his  sole  parpOEO  in  lodging  with  bis  parents  being  to  ears 
for  them,  tbey  being  old  and  helplBsa,  his  residence  is  in  the  school 
district  where  the  farm  is  situated  and  not  in  the  district  of  which 
the  town  is  a  part,  and  his  personal  property  is  not  taxable  for 
school  purposes  in  the  latter  place.  This  mis  is  not  changed  by  a 
statutory  provision  that  "the  place  where  any  person  having  no  fam- 
ily shall  generally  lodge  shall  be  deemed"  hia  place  of  Tcsidenoe. 
<Uo.)     State  V.  Shepherd,  568. 

Gfwaing  Crop*. 

6.  TAXATION— Orowmg  Oropft— OlnMOg.— A  Flut,  Bncli  aa  Qln. 
sMig,  which  requires  fram  seven  to  flfteen  years  to  mature  its  market- 
able part,  is  a  part  of  the  land  and  not  personal  property,  for  tbe 
parpoBOB  of  taxation,  and  is  not  exempt  aa  a  "growing  crop."  (Wis.) 
Kuehn  v,  Antigo,  1043. 

6.  TAXATION. — Tba  Ftarase  'HSrowing  Oropa"  in  the  Wisconsin 
statute  exempting  certain  kinds  of  property  from  taxation,  is  used  in 
a  restricted  sense,  and  i^iplies  to  the  usual  annual  crops  commonly 
treated  as  personalty.     (Wis.)     Enehn  v.  Antigo,  1043, 

PraTKhite  and  lAcente  Taxet. 

7.  TAXATION — License  or  Property  Tax. — An  A""T"-I  Tax  Im- 
posed on  Corporations,  graduated  according  to  the  amount  of  capital 
•tock,  is  not  a  tax  upon  property  within  the  purview  of  tbe  Utah 
constitution,  and  hence  the  class  ideation,  tbe  amount  of  the  tax,  and 
the  manner  of  eolleeting  it  test  largely,  if  not  entirely,  within  the 
legislative  discretion.  (Utah)  Blackroek  Copper  M.  le  M.  Co.  v. 
Tingey,  850. 

8.  TAXATION — Dual  Character  of  Franchises. — A  franchise,  for 
parposee  of  taxation,  has  a  dual  nature.  In  one  sense  it  may  be  con- 
sidered as  property  valued  and  assessed  as  such,  but  in  another  sense 
as  merely  conferring  a  privilege  upon  the  incorporators  to  transact 
basineBB  as  a  corporate  body,  which  while  of  value  to  tbem  as  dis- 
tinguished from  tne  entity  called  the  corporation,  is  not  property  in 
tb«  broadest  sense.  (Utah)  Blackroek  Copper  U.  *  U.  Co.  v. 
Tingey,  850. 

9.  TAXATION— -Kinds  and  Qnallttes  of  Franchises. — Franchises 
whieb  merely  give  the  right  to  be  or  exist  as  a  corporation  are  not 
"property"  within  tbe  constitutional  rules  of  taxation.  In  this  tbey 
differ  from  franchises  to  operate  street  railways,  to  maintain  tele- 
phone lines,  or  to  furnish  water  to  the  inhabitants  of  a  city,  which 
frnnehisei  are  property  in  every  sense  of  that  term,  to  be  taxed  ac- 
eordiog  to  their  actual  value  Bscertained  in  the  same  manner  as  tba 
Tsloe  of  property  generally.  (Utah)  Blackcock  Copper  U.  ft  M.  Co, 
V.  Tingey,  850. 

jtO.  TAXATION — Franchises  and  Corporations.— The  Utah  consti- 
tution,  in  providing  that  property  shull   bo  assessed  accordiug  to   its 


T»lne  «nd  tli«t  tie  word  "property"  inelndei  frwichbes,  Te|»rd«  fi«- 
ehiaet  na  pBrtokiiig  of  a  daal  charaeteT,  the  one  u  propertj  NbJKt 
to  tranefer  and  alienation  and  the  other  aa  the  meie  light  to  bo  «r 
exist  aB  a  corporation.  The  foriaer  part  of  tbe  franchiu  null  ki 
taxed  a«  other  property;  the  latter  tnaj  be  anbjeeted  to  a  heeiM  tu. 
(Utah)     Blaekroeh  Copper  M.  &  M.  Co.  v,  Tingey,  850. 

11.  TAXATION — FrancMaa  or  Uoanao  Tax  on  CoTponUam^-Ai 
annnal  tax  imposed  on  corporations,  graAoated  according  to  tie  uaMil 
o(  capital  stock,  ii  in  the  natnie  at  a  lieense  tax  on  tbt  priiilcte  of 
being  and  eiietiae  aa  a  corporation.  It  can  be  said  to  be  ■  fiuckbi 
tax  in  a  vetj  limited  aenn  ninalj.  The  statnte  impaling  the  tu  ■ 
valid,  and  doea  not  impugn  the  eonstitntional  role  that  fraicktmiit 
property,  and  that  property  most  be  aaseaaed  in  proportioa  ta  ib 
value.     (Utah)     Blaekroek  Copper  H.  A  M.  Co.  t.  Tingey,  £50. 

Inluritaiux  Taxet. 

12.  INHEBITAXOE  TAX— Tba  Thing  that  i>  Taxed  Undei  a  SW 
Vtt  impoaing  a  legacy  dnty  is  the  transfer  by  bequest  by  the  IMti- 
tor  to  hie  legatee;  it  ii  th*  aingnlar  saeeeuion  of  the  legatee,  wt 
the  nniveraal  HieeesBion  of  the  axeentora.  (N.  J.  L.)  Neibn  r. 
BiumU,  073. 

IS.  INHZUtlTAirOE  TAX— Thara  Shotdd  1M  a.  Dadnctiaa  of  D*tt 
in  making  the  appraisement  for  the  porpoaea  of  a  legacy  tax.  (S. 
X  L.)     Neilnin  t.  Busaell,  67S. 

14.  rNHEBITANOE  TAX.- It  !■  13ia  I.egaeT  tbat  to  Taxed,  ist 
tta  £BUte,  under  the  New  Jersey  etatnU  of  Hay  15,  ISM.  (N.  J- 
L.)     NeilBOB  V.  Bngsell,  673. 

15.  I.BaA(T7^Tbe  Tltto  to  ft  Lagaey  Is  not  Conqileta  aad  IW- 
f«ct  ITntll  tha  Exactitor  baa  assented,  and  be  should  not  assent  ntl' 
the  ereditora  are  satisfied.  This  assent  mnat  of  neeessity  bt  tb 
assent  of  the  ezecvtor  at  the  domicile.  (N.  J.  L.)  Neilson  t.  Bn- 
aell,  073. 

16.  INHEBITANOE  TAX— Corporats  Stock  mnA  by  Nomeriiat 
Stock  in  a  New  Jersey  corporation  belonging  to  a  testator  doudM 
in  England  is  not  subject  to  the  inheritance  tax  imposed  by  the  sd 
of  May  15,  18M;  Qen.  SUta.,  p.  3339.  (N.  J.  U)  Neilson  t.  BnMd, 
673. 

Tax  Solo — Colenoatt. 

17.  TAX  aALB. — A  Oo-ownet  In  IndlTlslan  may  B«dMB  the  ikan 
of  bis  co-owner  from  a  tax  sale,  but  ia  under  no  obligation  to  do  «- 
(La.)     Dnson  t.  Boos,  375. 

18.  TAX  SAX.E— Baden^^on  by  Ochownor.- Wban  tba  PnAMK 
at  a  Tax  Bale  conveys  the  land  to  one  of  tb«  eo-ownrn  after  thr 
period  of  redemption  has  expired,  for  two  hundred  and  Atlj  doQan. 
when  tbe  amount  required  to  redeem  ia  twenty-aiz  dollars,  thia  ift 
not  show  the  transaction  to  be  a  mere  redemption  bj  tii»  e«teBML 
(l>a.)    BaBOB  r.  Boos,  375. 

19.  TAX  SAUI— BeuunclaUon  by  Ooteoaat.— WbAre  ft  Taawt  B 
Cammon  gives  bis  ngont  authority  to  accept  from  a  purehaiA  at  • 
tui  sule  a  retiu 01:131100  in  favor  of  the  estate  to  aa  undividad  eat 
half  thereof,  but  tbe  agent  tskes  upon  himself  to  bay  the  wOt* 
property  from  ibe  purchaser,  which  act  his  principal  ratifiea,  tl» 
tranEiacUon  does  not  constitute  a  mere  renunciation.  (Lift-)  Daatft 
V.  Koos.  375. 

20.  TAX  SAIiB — Acquisition  of  Title  by  Coienut  from  riiiiliiw 
The  rule  that  a  tenant  in  common  who  [inrchases  the  property  at  k 
tax  sale  iri6»  not  acquire  the  titlo  of  hie  eo-ownera,  applies  vhie* 
"  ft  purchaso  is  from   the  purclia^cr  at  such  aale,  and   tbia   alttoact 


INDEX.  l-^Ua 

tlie  pnicIiarinK  eotenant  wm  not  in  poHeeuloD  during  tbe  time  when 
thfl  tax  ahonld  h&ve  beea  paid,  itnd  did  not  at  an;  time  occnp;  *uj 
■peetal  relatioD  toward  it  or  toward  his  eo-ownera  meh  u  coold  {^ve 
nsfl  te  a  tnut,  nor  owe  any  greater  duty  to  pay  the  tax  tlian  did 
tliey.     (La.)    Puson  t.  Booi,  37S. 

21.  TAX  8AI;e — ^Acqiilaltlon  of  Tltls  by  Cotanant  from  Pnrcbaeor. 
It  is  nptional  with  hia  co-ownerB  to  take  advantage  or  not  of  tha 
rule  that  title  acquired  by  one  eoteoant  from  tbe  parcbaaai  at  a  tax 
•ale  inures  to  the  benefit  of  all.     (La.)     Duton  t.  Boob,  B75. 

22.  TAX  BAI£— Acqnialtlon  of  Title  by  Ootenont— Bemedy  of  Oo- 
ovnen. — Where  a  tenant  in  common  purehasea  the  property  from  the 
purchaser  at  a  tax  aale,  his  co-owners  may  require  him  to  mahe  them 
title  in  the  proportion  of  their  former  co-ownarahip;  but  thia  rieht  la 
not  founded  on  any  coda!  provision,  but  on  mere  equitable  aonsidera- 
tiona.     (La.)     Dnson  t.  Boos,  376. 

23.  TAX  SALE — PurOiaae  by  Ootanant— Lacliei  of  Oo-ownsn.— 
Cotenants  who  desire  to  aviiU  themselves  of  the  title  acquired  by 
their  eo-owuers  at  a  tax  sale  eaunot  sleep  upon  their  ri^bt  and  await 
developments  to  see  whether  tbe  property  will  grow  in  value,  and 
then  exercise  the  right  according  to  the  event.  They  m^  lose  their 
right  by  laches;  he  who  seeks  equity  must  do  aqnity.  (La.)  Dnson 
T.  Boos,  S75. 

8e*  Drainage;  Sjeetment,  !;  I^andlord  and  Tenant,  S. 
Note. 

Taxation,  eaaement  of  corporations  may  be  taxed  as  real  astate,  8U. 
See  f^anchiaee  of  Corporations. 

TELEGKAFHB  AND  TELEPHONES. 
1.  TELEPHONE  COEFOBATION  Who  may  not  Beeovai  tm  ta- 
Julea  Z>ua  to  Botten  Condition  of  PolM. — Where  one  erects  alongside 
«  public  road  telephone  poles  on  which  telephone  wires  are  placed, 
and  a  peraon  climba  one  of  such  polea  by  permiiaioQ  of  tbe  owner  to 
remove  the  wire  for  the  pnrpose  of  removing  a  building  for  another 
ftcroM  such  road,  and  tbe  pole,  because  of  Its  "rotten  condition," 
breaks  and  injures  sueb  person,  the  owner  of  such  poles  is  not  liable 
in  damages  to  the  injured  party  because  tbe  polea  were  erected  along 
the  roadside  "without  anthorl^  or  right  and  contrary  to  law,"  and 
such  pole  was  knowingly  allowed  to  stand  in  a  "rotten  eondition." 
The  acta  of  alleged  negligence  were  not  acta  of  negligence  relatively 
to  the  party  injured  while  climbing  tbe  pole  for  the  purposes  etated. 
(Ga.)     Morria  v.  BonnsaviUe,  207. 

S.  TELEQBAFH  OOMPAinr— Btgbt  to  Establlsli  Offlco  Hours.— 
A  telegraph  company  may  eatabltah  reasonable  office  hoars  for  the 
trBnsmlssIon  and  delivery  of  telegrams,  and  the  reasonableness  thereof 
is  a  question  for  tbe  court  and  not  for  tbe  jury.  (Ark.)  Western 
Union  Tel.  Co.  v.  QQlia,  113. 

S.  TEI^OKAPH  OOUPANT  — Faaoio  to  DeUvOT  Hostage 
Promptly. — Where  a  telegram  received  after  7  a'cloek  in  the  evening 
was  not  delivered  until  the  next  morning,  and  in  an  action  for  damages 
caused  by  tbe  delay  the  evidence  on  the  ijuestion  whether  the  tele- 
gram was  received  during  the  hours  established  by  the  company  for 
receiving  and  delivering  messages  is  conflicting  so  that  reasonable 
minds  may  draw  different  eoocluslons,  the  court  errs  in  declaring,  as 
a  matter  of  law,  that  under  the  facts  it  became  the  duty  of  tbe 
company  to  deliver  the  meeaage  on  the  day  o2  its  receipt.  (Ark.) 
Wutera  UDion  Tel.  Co.  v.  Gillis,  IIS. 
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Note. 

tti»giKBb  And  Telofjioiw  OorpoT»tl«ii,  Uxatioa  vt  tha  fnsdiiMi  4, 

870,  881. 
admiatioDi  of  igecti  of,  311. 

TEirANT  IN  OOMMOir. 
Sm  Taxation,  17-23. 


See  Homieide,  3. 

TIDE  IiAKDa 
See  Navigable  Waters,  S-9. 


L    TIMBES.— A  Sale  Of  Staadlnc  Tlmbor  -ConvejrB  m  Xntamt  k 
Beal  Pwperty.     (UIsb.)     Butterfleld  Lumber  Co.  v.  Q117,  540. 
2.    TIHBEB. — Tba  OwfiK  Of  Land  may  Kak*  a  Valid  Dead  tt  7m 

Slmpla,    independently    of    tbe    aoi]     itself,    to    Uie    timb«r    frawii| 
tbereon.     (Mim.)     Butterfleld   Lumber  Co.  v.  Gdj,  540. 

S.  TQIBEB — Equitable  Belief  from  ImproTldoit  Oon^ijaaeki— 
Where  the  owner  of  land  conveyi  bj-  warraotj  deed  the  tinbcr 
standing  thereon,  he  is  not  entitled  to  have  the  de«d  eane«led  beeaoM 
improvident] J  made,  in  that  it  doea  not  limit  the  time  for  nuor- 
ing  tbe  timber,  the  land  being  ntelesa  bo  long  aa  the  timber  remain 
thereon  and  the  purebaaer  having  failed  to  remove  it  witliia  a  iw- 
aonable   time.     (Mies.)     Batterflefd  Lumber  Co.  v.  Gnj,   540. 

4.  BAKB  OF  TIMBER — Statute  of  Frauds. — A  eontraFt  reqoiriat 
the  owner  of  standing  timber  to  convert  it  into  logi  and  delirer  then 
to  the  purehaeer  at  a  designated  place  la  a  contract  for  the  sale  ef 
logs,  peraoaal  property^  and  not  a  contract  for  the  aale  of  ataadisf 
timber  which  must  be  in  writing.  (Miaa.)  Tomer  v.  Plantoa'  Laa- 
ber  Co.,  692. 

TOBT& 
£iin>(ittwni  on  Bight  to  Uu  Property, 

1.  TOBTS — Idmltatlon  on  Use  of  Property. — Tbe  principle  tfcst  a 
man  may  uae  bia  own  property  according  to  bis  own  needs  and  de- 
sires, while  true  in  the  abatract,  ia  subject  to  many  limitations  ia 
the  concrete.  Men  eannot  always,  in  civilized  society,  be  allowed  to 
use  their  own  property  as  their  intereits  or  desires  may  dictate  with- 
out reference  to  the  fact  that  they  have  neighbors  whos«  rights  are 
as  Bscred  as  their  own.  The  eziatence  and  well-being  of  aoeiety  re~ 
quire  that  each  and  every  person  shall  conduct  himself  eoa«iBteatly 
with  the  fact  that  he  is  a  social  and  reasonable  person.  (Umm.) 
Tuttle  V.  Buck,  446. 

Malioiovt  Compfftittoa  in  BtuincM. 

2.  TOBTS  —  UallelDiu  Oompetltton  In  BnaUuM. — A.  compIaiHt 
which  atatea,  in  substance,  that  the  defendant,  a  bankar  and  nwa 
ef  wealth  and  iDfloence  in  tbe  commnoity,  malieioaaly  establiahed  » 
barber-shop,  employed  a  barber  to  carry  on  the  bnaine^,  and  — «d 
his  perBonal  influence  to  attract  eualomers  from  tbo  plaintilfs  bartiez- 
shop,  not  for  the  purpose  of  serving  any  legitimate  pnrpose  ef  kik 
own,  but  for  the  sole  purpose  of  maliciously  injuring  the  plainti^ 
whereby  the  plaintifT's  business  was  nined,  states  a  eanae  of  aetu&i 

-^aiimi.i     Tuftlf  V,  Duok,  Jiij. 


JotHt  and  amerai  LtabiUty—Saeoie. 

S.  T0RI8— Joint  ud  avntal  LUblUtr  of  Wroiigdo«n.— When 
more  persoiu  than  one  unite  in  tbe  eommiuion  of  t,  wrong,  each  is 
respODBible  for  the  aets  of  all  and  for  the  whole  damue;  and  where 
separate  and  independent  acta  of  negligence  b;  different  persona 
«oaear  in  causing  a  lingle  injury,  conrts  will  not  undettake  to  appor- 
tion the  damage  in  auch  eaeeB  among  the  wrongdoere.  The  injured 
partv  has,  at  hia  election,  hii  remedy  against  all  or  any  nnmber. 
<Ind.)     Cleveland  etc.  Hy,  Co.  y.  HilUgOM,  258. 

4.  TOBTB — Satisfaction  fmn  One  toiM  Wrongdoer. — Where  an 
injured  perian  looks  for  reparation  to  one  of  the  peraoni  jointly  and 
severally  liable  for  the  wiang,  and  aeeepti  •atiafaetion  from  and 
releases  him,  he  thereby  dischargeB  ibe  others  from  liability.  (Ind,) 
Cleveland  etc.  Rj.  Co.  v.  EiUigaH,  S5S. 

B.  TOBTS— Belease  of  or  Satlsfactian  from  Ono  Joint  Wrong- 
doer.— There  ii  a  distinction  between  a  "sati  a  faction"  and  a  "re- 
lease" as  applied  to  joint  wrongdoers.  A  naked  promise  by  the  in- 
jured person  not  to  sue,  an  action  Bgaicat  a  part  only  of  the  joint 
tort'feasors  and  a  forgiveneas  of  tbe  others,  or  a  formal  release 
anenpported  by  a  cansideration,  will  in  neither  case  operate  aa  a. 
discharge  of  those  not  favored;  but  a  aatiafaetion,  supported  by  con- 
sideration, reeelved  by  tbe  injnred  person  from  one  of  the  wrongdoers 
diachargei  all  of  tbem.  (Ind.)  Cleveland  eto.  By.  C«.  v.  Hilligoas, 
258. 

A.  TOBTS— Bttlease  of  One  Apparently  I<U1>le.^A  SaUafkctlon 
Becelved  from  one  apparently  liable  jointly  with  others  for  a  wrong 
diacbargea  all  of  them,  although  he  was  in  fact  not  liable.  (Ind.) 
Cleveland  etc.  By.  Co.  v.  Uilligoss,  253. 

7.  TOBTS— Estoj^el  to  Deny  Baleaae  of  Wrongdoor. — One  who 
receives  a  satisfaction  from  a  joint  wrongdoer  and  retains  the  con- 
aideration  will  not  be  heard  to  say  that  he  had  no  claim  against  him 
or  that  the  consideration  waa  inadequate.  (Ind.)  Cleveland  etc.  By. 
Co.  V.  EilligosB,  256. 

8.  TOBTS — Oonaldaratlon  for  BeUaatt.— A  Oonbact  for  Ba-amploy- 
msmt  constitntea  a  sufficient  consideration  for  a  release  of  the  em- 
ployer from  liability  for  personal  injuries  received  by  tbe  employ^. 
<Ind.)     Cleveland  etc.  By.  Co.  v.  Hilligosa,  2S8. 

See  Huiband  and  Wife,  0. 


See  Municipal  Corporations,  6-7;  Timber, 

TBIAI^ 

Taking  Cote  from  Jvry. 

1.  TBIAL — Taking  Oaas  from  Jnrr. — The  court  should  never  per- 
mit a  case  to  go  to  tbe  jury  if  satisfied  that  under  all  tbe  evidence  a 
verdict  for  tbe  plaintiff  ihould  not  be  allowed  to  stand.  (Mo.) 
Fulton  V.  Freeland,  5TS. 

Argument  of  Countel. 

2.  JUBT  TBIAIr-Oomment  of  Ooansel  on  a  Claim  of  PriTllege 
1>T  a  Party. — If,  on  the  trial  of  a  proceeding  to  set  aside  an  adop- 
tion, tbe  defendant  objects  to  the  testimony  of  an  attoruey  on  tbe 
ground  that  it  discloses  a  privileged  communication,  tbe  attorney  or 
his  adversary  has  a  right  to  comment  before  the  jury  on  tbe  claim 
of  privilege  tbns  made  and  the  conaeqaaat  exclusion  of  testimony. 
<MnsB,)     Philli[.a   v.   Cliflsf,  4uii. 


5,  JUKT  TEIAIi — InMrfeilng  vltt  tli«  Argprntat. — When  »  pa- 
tiealkr  line  of  argamsat  is  improper  and  is  objected  to,  it  U  diioe- 
tionarj  with  tbe  trial  jnd^«  to  direct  eoujuel  to  e«a««  to  pBKM 
■uch  aignment,  or  to  permit  him  to  proceed,  aod  than  bj  iaitrat- 
tione  protect  the  TightB  of  the  partiei.  (Mua.)  ConuooBweaUk  i. 
People'*  ExprcBB  Co.,  416. 

i.  JTTKT  TKZAZr— Oomment  cm  Fallim  to  Pradnn  BtUma— 
Where  ineTiminiitarj  evidence  bai  been  introdneed  by  the  proiiti 
tiOD,  and  eiplanationa  coneiBtent  with  his  innoeence  conld  be  pn- 
dueed  by  the  defeadant  through  witneweB  other  than  himself,  non 
likelir  to  be  known  to  him  than  to  the  representatlTca  of  the  grt 
ernment,  and  be  doea  not  call  lach  witneues,  bis  failare  ao  t«  do  ii 
fair  matter  of  comment  before  the  joij.  (UaM.J  Cammoswealtk  t- 
People's  Express  Co.,  416, 

Inttntctiont. 

6.  TRIAIi.— It  !•  not  Error  to  BefuM  a 
its  substanee  is  embodied  in  the  charge  ai 
V.  Milwaukee  Elcc.  By,  etc.  Co.,  1070. 

6.  TSIAIi. — Instructions  not  Applicable  to  tbe  Evidencv  are  prop- 
erly refused.     (Wis.)     Jiraehek  v.  MUwaukeo  Elec  By.  etc  Co,  1070. 

7.  TBIAIi. — The  Omlaslon  is  not  PraJndlciaJ  to  Inatntct  tbe  Jary 
in  a  personal  injury  case  that  the  burden  is  on  tbe  plaintiff  to  aha* 
hlB  damages,  if  the  court  fully  and  explicitly  charges  the  jnry  to 
allow  only  such  damages  as  are  proved  by  the  evidence  to  a  reasea- 
able  certainty  to  have  been  sustained  as  a  natural  and  probable  eos- 
sequence  of  the  injury.  (Wis.)  Jiraehek  t.  Uilwaokee  Elec.  Mj. 
etc.  Co.,  1070. 

8.  TBIAIi. — An  Instmctmn  Is  PToportjr  BafttMd  thftt  1A*  JiDT  tfe 
not  Bonud  to  And  tbe  existence  of  any  fact  inherently  improbabV. 
although  there  is  testimony  from  the  mouths  of  witneseea  teadinf  to 
prove  the  fact.  (Wis.)  Jimehek  v.  Milwaukee  Elec  £7.  etc.  Co., 
1070. 

9.  JUBT  TBlAIi— Betnslnc  Xnstanctlan  for  Want  of  BrUhne*^ 
A  court  does  not  err  in  refusing  to  Instruct  the  jnry  in  tlio  tbeoiy 
of  the  case  which  tbere  ii  no  evidence  to  sapport.  (Ol}  Hallet 
V.  Watkins,  226. 

10.  JUBT  TRIAL— InstmctlonB  Asked  for  snd  Feoadad  on  Om- 
ersl  Frasmnption  of  Innocence,  When  Properly  Betusad. — If  the  de- 
fendant is  prosecuted  on  a  charge  of  transporting  liquor*  where  he 
does  not  carry  on  a  general  express  business,  he  is  not  entitled  ts 
an  instruction  based  on  a  presomptian  that  he  has  carried  on  a  gem- 
eral  express  business.  He  is  only  presumed  to  be  innocent  natil 
bia  guilt  is  proved,  but  not  innocent  for  any  particnlnr  reasoa. 
(Mass.)     Commonwealth  t.  People's  Express  Co.,  416. 

11.  JUBT  TBIAIi — Instructions,  Considering  and  Construing  as  a 
Wkolo. — In  constming  instructions  npon  any  given  proposition,  all 
instructions  bearing  upon  the  same  should  be  construed  together  as 
a  whole.     (Neb.)     Morris  v.  Miller,  636. 

12.  nrSTBUCTIONS — Wben  may  be  Bofnsad. — It  does  not  Hec» 
sarllr  foUow  that  because  an  instraetion  statea  the  law  fnlly  and 
correctly  upon  one  issue,  the  jury  shonld  therefore  Und  generally  for 
the  plaintiff  or  the  defendant,  as  the  case  may  be;  and  tbe  court  nuy 
refuso  an  instruction  for  no  other  reason  than  becsnse  it  directs  tbe 
jury  to  determine  the  ease  upon  the  one  request.  (Dtaii)  Hemdoa 
V.  Salt  Lake  City,  827. 

13.  JUBT  TBIAL — Conflicting    Instmetloiis. — Where  of   two  in- 
,    structions  one  is  substantially   correct  ns  far  as  it  ^oes,  but  is   i»- 

fUedl;  contradicted  by  the  otbei  on  the  sune  subject,  the  nppel- 
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Iftte  eonrt  cannot  anmm*  tliat  tlia  jnrf  saleeted  tlie  fliat  aa  eoY- 
rect  and  disregarded  the  other,  and  prejudieo  will  bo  prosomod. 
(Ohio  St)     Cincinnati  etc.  By.  Co.  v.  Frye,  709. 

Sea  Criminal  Law,  8-12;  Jury. 

TBOVEB  AND  OONVEBSIOK. 

OOKVEBSION — Officer  in  Oharga  of  Ooi^oratlozL — ^A  person 
mar  convert  money  to  his  own  nse  by  paying  it  into  the  treasury 
and  mingling  it  with  the  funds  of  an  insolvent  corporation  which  is 
nnder  his  control  and  of  which  he  is  a  stockholder  and  the  officer  in 
charge.     (Wla.)     Milbrath  v.  State,  1012. 

TBUSTS. 

1.  RESULTING  TBI78T. — Parol  ETldence  to  Establiah  a  resulting 
trust  against  a  deed  to  a  husband  alone  when  his  wife  has  paid  the 
principal  part  of  the  consideration  must  be  clear  and  satisfactory. 
(Ark.)     Colegrove  v.  Colegrove,  82. 

2.  TBI7ST8 — Joiisdiction  of  Equity  to  Oonstrua  for  CKiidance  of 
Trostee. — ^When  the  meaning  of  a  will,  deed,  contract  or  other  instru- 
ment, relating  to  the  subject  matter  of  a  trust,  is  doubtful,  and,  by 
reason  of  such  doubt,  the  trustee  is  embarrassed  or  exposed  to  danger 
in  the  execution  of  his  trust,  and  the  law  affords  him  no  remedy  by 
which  his  rights,  powers  and  liabilities  may  be  defined,  and  his  duty 
indicated,  a  court  of  equity  will  construe  the  instrument  and  declare 
its  legal  force  and  effect  by  way  of  advice  and  inatniction.  (W. 
Va.)     McDonald  v.  Jarvis,  889. 

S.  TBI78TS — Jniifldiction  of  Equity  to  OonatroA. — ^The  Committee 
of  a  Lunatic  acta  in  a  fiduciary  capacity,  and  may,  in  a  proper  casCy 
have  such  relief.     (W.  Ya.)     McDonald  v.  Jarvis,  889. 

UNDXTE  INFLUENCE. 
See  Adoption,  2,  3;  Wills,  2-5. 

UNITED  STATES. 
See  Ejectment,  4. 

• 

UNBECOBBED  DEEDa 

See  Becords. 

VENDOB  AND  VENDEE. 

1.  VENDOB  AND  PXTBCHASEB^Highway,  Whetber  Oonstltutes 
an  Encnmbrance. — ^While  a  public  highway  along  and  upon  agricul- 
tural land  is  an  easement,  and  easements  are,  as  a  general  rule,  en- 
cumbrances, yet,  such  easement  tending  to  increase  rather  than  di- 
minish the  value  of  the  estate,  the  sale  of  the  land  upon  which  the 
highway  exists,  without  a  reservation  of  the  land  upon  which  the 
easement  is  located,  does  not  furnish  a  breach  of  the  contract  to 
convey  the  whole,  and  a  purchaser  of  such  a  tract  will  be  liable 
to  pay  the  contract  price  for  all  the  land  conveyed,  including  that 
portion  occupied  by  the  highway.     (Neb.)     Killen  v.  Funk,  658. 

2.  CONTBAOT  TO  CONVEY— Evidence  to  Aid  Description. — 
Where  a  contract  to  convey  is  uncertain  in  describing  the  land,  ex- 
trinsic evidence  is  admissible  to  identify  the  land.  (Minn.)  Stromme 
V.  Bieck,  452. 

3.  VENDOB  OF  LAND— Bight  to  Beeover  Purchase  Price. — A 
vendor  of  land  cannot  recover  from  his  vendee  by  an  ordinary  ae- 


tiOB  at  l»w  tli«  ponhaM  price  cUted  ia  m  writtca  eontntet.     (IGai.) 
haenaB  t.  Paulaoii,  43S. 

^  VEMDOB  Am  VBNDEB— Unneordad  EqattlH. — A  PtthMBt 
IB  Oood  Faith  of  real  esUte  from  tba  owner  of  record  cannot  be 
affected  bj  eqoitiee  which  maj  have  aziated  betweea  f onacT  owatr* 
of  the  propertj  and  third  peraoaa  bnt  which  do  not  appear  of  tteeti. 
(La.)     Dnaon  t.  Booa,  375. 

6.  VmiDOB  A3II>  FmCHASBB — Uoi,  Wbea  may  be  Deetttii. 
fhonch  BpadOc  Facformaoce  eaimot  lie  Enforced.— Tfaoncfa  tha  pur 
chaser  of  land  cannot  eetablish  hia  eonti'aet  bo  aa  to  become  entitled 
to  ^>eciGe  performanca,  jret  if  he  went  into  posaenrioa  of  the  laad 
under  his  contract  in  good  faith  and  made  valuable  improvementi.  be 
ia  entitled  in  eqnltv  to  have  a  lien  declared  npOB  tbe  land  for  hk 
reimbDnemeBt.     (Ala.)     Jonea  t.  Gainer,  52. 

See  Deeda;  Eatoj^  1;  Speeilie  Perfannanee;  SUtate  of  Fraudi,  5^ 
Timber. 

VBNUE  OF  OBDIR 
Bee  Criminal  Law,  S. 
Nota. 

Teaala,  admiaaiou  of  Biaatets,  pilota,  eaptaiaa  and  other  ofieea  if, 
330. 

WATEBS  A3n>  WATEBOOOBSBa 
WATEBS,  BlflM  to  Collect  and  Oast  on  the  I«iWb  of  Anolba. 
Sorfaee  water  may  not  be  collected  into  a  ditch  and  diacharpd 
BpOB  the  land  of  another  to  hia  damage,  bot  a  land  owner  atay,  is 
the  reasonable  oae  of  the  land,  drain  the  water  from  ita  aataral 
outlet,  whether  that  be  a  watereoniae  or  a  natnral  drainage  chaanei. 
and  thus  inereaae  tbe  Tolame  and  accelerate  the  flow  of  the  Wats' 
of  nch  watercoone  and  channel  without  incurring  liability  few  daa- 
agea  to  ownert  of  lower  lands.  (Ohio  St.)  Huob  ▼.  Commra.  ef 
PultoB  Coontj,  689. 

See  I>TmiBace;   Narigable  Watera. 
Note. 
WatM^  BBvigabilitr  of,  tests  of,  T5T-75*. 


COSPBAT.KD  WBAPONS— Wbe  !■  a  TrxTdar. — ^Wta««  It  Ay- 
pean  In  a  ProeetuUca  for  carrying  concealed  weapons  that  tkc  de- 
fendant commenced  a  journey  to  another  state,  bat  after  prt>eeediBC 
some  distance  found  that  he  had  left  his  poeketbook  at  the  place 
where  he  had  been  residing,  whereupon  he  returned  to  the  starting 
place,  and  while  there  was  seen  with  a  pistol,  ap  to  which  tiiar 
there  bad  been  ne  nnreasonable  delaj  in  prosecuting  his  joaraey.  th«a 
in  contemplation  of  law  he  is  a  traveler,  and  this  issue  sfconld  be 
submitted  to  the  jury  as  requested,  although  a  general  charge  h«s 
already  been  given  upon  the  issue.  (Tea.  Cr.)  Goodwin  t.  State. 
811. 

wnx& 

Signiiiff  at  Eni. 

1.  WHJ^,  When  Signed  at  tbe  End.— Tbe  will  of  B.  was  writ- 
ten upon  a  blank  form  folded  in  the  middle  and  containing  thrw* 
ruled  pages;  in  said  will,  after  the  printed  heading,  there  ia  writ- 
ten, and  eoDseentively  numbered,  numerous  testamentary  elansea  »:ml 
a  clause  naming  the  executor  of  said  wilt;  these  oteapj  the  wtaole 
o(  the  flrat  and  &  porlioTi  of  tbe  second  page  of  said  form,  then  ^ 
blank    s^.^n.;    is   hit.    af    about    l«  tutv  tln:L'    anJ    jne  L»:f    intli^-^     ^.c- 
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twMn  tke  laat  of  s*id  mbove  cUdsm  and  tlie  teitimoniam  cIaom, 
wUcb  latter  elanw  is  foand  at  or  near  the  bottom  of  page  three; 
immediately  beaeath  and  at  the  end  of  aald  teBtimonlnm  elaase,  in 
,  the  apace  and  on  the  line  left  and  provided  for  that  parpoM,  B., 
the  teatatiix,  signed  ber  nam«,  then  follons  immediately  the  attesta- 
tion clanse  signed  b^  two  irilDeBBes;  no  teBtamentarT  provision  of 
»nj  Und  ia  found  in  said  will  after  the  signature  of  the  testatrix. 
Held,  that  said  will  is  signed  at  the  end  thereof  as  required  by  see- 
tion  SQIS,  Bevised  Statutes.     (Ohio  St.)     Mader  v.  Apple,  719. 

I7ndue  Infivenoe. 

2,  3.  WHiIi— Undue  Diflnence. — ETldence  of  Illicit  Belatlons  be- 
tween the  testator  and  his  beneflciary ,  existing  up  to  the  time  of  his 
marriage  to  her  some  eight  years  prior  to  the  execution  of  the  will,  is 
too  remote  to  be  admissible  on  the  issue  of  her  undue  influence  over 
him.     (Mo.)     Fulton  r.  Freeland,  576. 

4.  WILZf— Undm  InflnenM  b^  Wlf«  of  Testator.— The  fact  that 
the  wife  of  the  testat,or  is  his  chief  beneficiary  in  a  will  ei'^luding 
his  son  by  a  former  marriage  raises  no  presumption  of  undue  infla- 
ence.     (Mo,)     Fulton  v.  Freeland,  570. 

fi.  VmiL — UndaB  Inllnence — Meietrlctoiu  Belatlons. — There  is  no 
presumption  of  undue  influence  from  the  fact  that  a  man,  who  ia  of 
BOnnd  mind,  makes  a  will  in  favor  of  bis  mistress  or  of  one  with 
whom  his  relations  have  been  meretriciooa,  (Mo.)  Fulton  v.  Free- 
land,  570. 

Intone  Delution. 

6.  DfBANX  DELUSION— What  does  not  Oonstltnte.- There  is  no 
tach  thing  as  a  delusion  founded  npon  facts^  a  delusion  ii  a  mental 
conception  in  the  absence  of  facts.  If  the  idea  entertained  has  for 
a  basis  anything  substantial,  it  ia  not  a  delusion.  There  may  be  a 
misjndgment  of  facta  or  there  may  be  an  accentuated  opinion  founded 
upon  inaufflcient  facts,  but  not  a  delusion,  rising  to  the  dignity  of  a 
mental   aberration.     (Mo.)     Fulton  v.   Freelaud,  5T6. 

7.  WILIi— Insane  Delusion— Belief  having  BasU  In  Facti. — A  be- 
lief by  a  man,  having  at  least  eome  substantial  evidence  to  support 
it,  that  his  former  wife  has  couapired  with  her  relatives  to  do  him 
bodily  harm,  is  not  a  delusion  which  invalidates  his  will  made  in 
favor  of  his  second  wife.     (Mo.)     Fultun  v.  Freeland,  576. 

/ntorprefaEton  of  WHl. 

5.  wnJi. — The  Intention  of  the  Teetator,  not  from  one  but  all 
the  words,  not  from  one  but  the  four  corners  of  the  instrument,  ia  the 
touehatone  of  judicial  interpretation  of  a  will.  (Mo.)  Stewart  v. 
Jones,  ESS. 

9.  WXLL—In  Gettfng  at  Hie  Intention  of  a  Testfttor  and  giving 
effect  to  his  intendment,  a  court,  called  upon  to  interpret  a  will,  puts 
itself  as  nearly  as  may  be  in  hia  environment,  stands  in  bis  ahoea,  and 
looks  with  his  perspective  through  his  eyes.  (Mo.)  Stewart  v.  Jones, 
S95. 

10.  WXLLS — ^Meuilng  of  "Uarry  Again." — If  a  Man  Who  Belleres 
In  Polygamy  makes  a  devise  to  bis  polygamous  wife,  the  property  to 
be  held  b^  her  for  the  support  of  herself  and  bis  children  by  her,  with 
the  provision  that  in  the  event  of  her  "marrying  again"  the  gift 
■hall  become  void  as  to  her,  and  the  property  go  to  the  children,  the 
words  "marrying  again"  do  not  exclude  a  polygamous  marriage. 
(Utah)     Estate  of  Poppleton,  842, 

11.  WILLS— living  Words  Their  Technical  Sense— The  statutory 
role  that  technical  words  in  a  will  are  to  be  taken  in  their  technical 


rtructioo  merely.     (UtM) 

12.  WXLIiS. — The  Bole  tbit  ■  Win  Is  to  be  Oonstxiwd  Aenrbf 
to  tliB  IntentlMi  of  the  testator  controls  kJI  other  niles  of  eoutnic- 
tion;  hU  intention  U  the  nltimate  object  to  be  kept  in  mind  UvUik 
all  rules  of  interpietation  mn*t  yield.  (Utah)  Evtate  «f  toffitiu, 
842. 

IS.  WILIiS. — Bnlei  of  Oonatnctton  aro  to  be  Beaorted  t«  m  Mm 
Aldi  or  guidsB  for  the  purpoae  of  aBCertiining  the  real  inteiLai  it 
the  tCBtator.     (Utah)     EstaU  of  Foppletou,  &i2. 

14.  WII>LS.~Tbe  Intentlini  of  a  Testator  !■  to  be  Aaewtifntl,  it 
poMible,  from  the  langoage  used  in  the  will,  and  if  the  metniig  tt 
the  words  is  clear,  a  resort  to  rules  of  eoDBtmetion  is  neither  ne<» 
aaiy  nor  permiuible.     (Utah)     Eitate  of  Foppleton,  S42. 

IB.  WIU4 — OcHwtnielloii — Beaort  to  Bmromidlnc  riii  iihiIiimw 
Where  the  meaning  of  a  word  or  phrase  employed  by  a  teatalw  > 
not  clear,  and  it  may  be  given  either  of  two  or  more  meanings  wkca 
read  in  the  light  of  the  whole  inetmment,  eonrta  not  only  may  W 
but  are  required  to  look  at  the  condition  and  circnmstanees  nrroaii- 
ing  him  at  the  time  the  will  was  made,  and  in  tba  light  of  the« 
determine  his  tme  intention.     (Utah)     Eatate  of  Foppleton,  841. 

Lapte  of  Beqitat. 
le.    WILLS— am  to  OHt  Uuane  Asylnm  tlint  CeaMs  to  Bikt- 

A.  beqnest  of  a  specified  sam  "to  the  City  Insane  Aeylam"  ia  to  tk« 
city  for  the  benefit  of  the  insane  falling  to  its  charge,  and  dots  not 
lapee  becaase  prior  to  the  death  of  the  testator  the  city  ceases. 
permanently  to  care  for  its  insane  at  that  institution,  but  cares  (sr 
them  temporarily  at  other  plaees  until  they  can  be  sent  to  the  stau 
asylum.    (La.)    Sneceieion  of  Btanb,  350. 

8oa  Crops,  8;  Injunctions, 


PrivQege  of  Attorney, 

1.  WITNESSES — FriTflege  Of  Attorneys. — The  rule  leepecUag 
the  privilege  of  attornefs  should  be  strictly  construed,  because  sock 
rule  is  for  the  protection  and  benefit  of  the  client,  bq  that  his  dJ!- 
elosures  may  not  be  used  against  the  client  in  controrwsieB  with 
third   persous.     (Mass.)     Fbillips  t.   Chase,  406. 

2.  WITHESSEB— PriTlloKO  Of  Attonwys,  WaiTar  of  by  Advto- 
latrator  of  OUent. — The  administrator  of  a  deceased  client  May  wain 
the  privilege  of  an  attorney  not  to  testify  respecting  eammnnieatiaaa 
from  «he  client.     (Mass.)     FhiUips  v.  Chase,  406. 

3.  WXTITBSSES,  Privilege  of  Attorney  of  Deceaaod  CU«a^  WkM 
Ceases  to  Exist. — If  there  is  a  controversy  to  determine  who  sbaB 
take  the  property  of  a  deceased  person,  under  whom  both  partite 
tbim,  the  Tpaitrrn  for  the  privilege  of  attorneys  does  not  tzlst,  and 
neither  party  cbh  sot  up  a  claim  of  snrh  privilege  against  the  othvr 
for  the  purpose  of  excluiHng  vommuDicalions  made  by  such  clifsat 
to  such   attorney,     (Maas.)     Phillips  v.  Chase,  406. 

4.  WITNESS,  Frlvllege  of  Attorney,  Waiver  of  "by  Client  In  His 
Llretlmo.— Wliere  a,  client  mahes  a  eommuuicatian  to  her  sttoriiey. 
with  a  request  that  the  facts  be  rommunicated  to  her  representa- 
tive after  lier  death,  the  privilege  that  sucb  attorney  shoatd  not,  aa 
a  wirnesB.  reveal  auch  communicatioa  is  thereby  waived  by  t^e 
diem.     (Mass.)     Phillips  v.  Cbase,  40S. 
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Incrtmtnatittff  tJuewUont. 

5.  APPEAIi  AlTD  ESBOB — Uod«  of  QnmtlonfnK  Order  SaqnlT- 
tng  Wlbieaa  to  Anower  Alleged  Incrlmliuttory  Qnaettoiu. — If  a  wit- 
ncBH  claima  that  qnestione  are  inciiminatDrj  in  character  and  that 
her  anBwer  thereto  will  tend  to  incriminate  her,  and  deeirea  the 
judgment  of  the  reviewing  court  either  with  respect  to  tbe  saffi- 
ciency  of  the  facte  Qpon  which  the  trial  judge  founded  hia  conclu- 
sion or  as  to  the  propriety  of  the  mode  to  which  he  reiorted  to 
ascertain  the  facts,  she  ibould  take  a  bill  of  ezceptioDs  presenting 
tbe  grounds  of  her  eomplaiut  as  a  predicate  of  proceedings  in  er- 
ror to  obtain  an  order  of  reveriaL     (Ohio  St.)     McOorra]'  t.  Sutter, 

715, 

6.  WITNESS,  Answer  of  tliat  lestlmonr  will  1>e  IncrimUutoir 
— ConcluBlTenees  of. — When  a  witness  refuses  to  answer  a  question 
propounded  to  him,  basing  his  refusal  upon  the  alleged  reason  that 
his  answer  would  iuerimiuate  him,  his  answer  is  not  concInslTe  with 
respect  to  tbe  incriminating  character  of  tbe  evidence  songht  to  be 
elicited,  and  he  may  bo  required  to  answer,  if  by  any  inquiry  which 
does  not  invade  his  immunity  it  is  made  to  appear  to  the  trial 
judge  that  his  answer  would  not  have  the  tendency  claimed  by  him. 
(Ohio  St.)     McQorray  v.  Sutter.  715. 

Compematitm — Expert  Witnetiet. 

7.  EXPEET  WITNEas— I>nty  t©  TesUfy  to  Tacts.— An  eipert 
must  obey  the  subpoena  of  the  court  and  testify  to  such  facts  as 
are  within  his  knowledge,  whether  or  not  professional  learniug,  study 
or  skill  were  requisite  to  ascertain  them;  if,  when  placed  on  the 
stand,  he  has  such  knowledge,  he  must  testify  to  it.  (Wis.)  Philler 
V.  Waokesha  County,  lOSS. 

8.  EXPERT  WITNESS— Right  to  OompensaUon.— A  subpoena 
does  not  compel  an  expert  or  other  witness  to  equip  himself  by 
labor  with  ability  to  testify,  either  to  an  opinion  or  to  facts  which 
might  be  ascertained  by  special  services.  Hence  from  the  mere  sub- 
poena and  compulsion  to  testify  as  a  witness  results  no  implied  eon- 
tract  upon  anyone  to  pay  the  expert  anything  in  excess  of  the 
statutory  witness  fees;  yet  if  he  does  perform  work  in  preparation 
and  qualification  to  enable  him  to  testify,  at  tbe  request  of  any 
person,  an  implied  contract  for  reasonable  compensation  may  arise, 
or  BC  express  contract  will  be  valid.  (Wis.)  Pbiller  v.  Waukesha 
County,  1055. 

9.  EZFEBT  WITNESS — ^Llablll^  of  County  for  Fees. — No  lia- 
bility is  imposed  upon  the  county  to  pa^  a  physician,  employed  by 
coansel  of  a  person  being  prosecuted  enminally,  for  bis  services  in 
preparing  to  testify,  or  in  attending  court  to  testify,  as  an  expert. 
(Wis.)     Philler  v.  Waukeaha  County,  1055. 

10.  WITNESS — Blgbt  to  Oompensation  In  Orlininal  OtM. — In  a 
criminal  case  an  order  of  court  for  compulsory  attendance  of  wit- 
nesses for  the  accused  is  a  prerequisite  to  any  liability  on  the  part 
of  tbe  connty  for  their  statutory  fees,  and  in  an  action  to  recover 
tbem  a  complaint  failing  to  allege  such  order  does  not  state  a  cause 
of  action.     (Wis.)     Philler  v.  Wankesba  Connty,  1055. 

WORDS  ANXt  PHRASES. 

1.    WORDS  AND  PHRASES.— The  Word  "WUlftd"  in  OommOB 

Parlance  is  used  in  the   sense   of  intentional  as   distinguished   from 

accidental  or  involuntary;  but  in  a  penal  statnte  It  mMUu  with  evil 

Ain.  St.  Eep.,  VoL  131—77 


'   withoDt  rsasonabla    pooBd    for  1 
9Z.  Gr.)     CaldweU  t.   State,  8W. 
WORDS  AKD  PHBA8B&— Wlttiln  tba  —■mHti^  of  « 
«naV   there  u  ususllr  embraced   a  mere   eoiitinc«Kt  « 
iiLt»T««t.    (W.  Ta.)     Hartigaa  t.  Hartisan,  B73. 

WBIT  or  PBOHIBinOH'. 

8ae  Piohibitiott. 
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